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Appbal  op  Chablbs  Msvsbb,  page  107.    The  ttatement  that  oounsel  for  appellee  presented  no  paper-book  is 
incorrect. 

Btaobb  v.  Railway  Co.    In  line  2  from  end  of  opinion  on  page  133,  fat "  his  opinion"  read  '<  ^t«  opinion." 

Prbss  Go.  v.  Stbwabt,  page  297,  col.  ii.,  line  14,  for  "reporter"  read  ** reported.** 

EirousH's  Appeal,  page  297,  line  2  of  sjllabas,  for  "  1887"  read  "  1877." 

Pbhha.  R.  R.  Co.  v.  Mabchart,  page  303^  col.  ii.,  line  36,  for  "  reversing* '  read  **  affirming,** 

Page  346.    For  **  Frankford  and  Oxford  Tompike  Road"  read  "  Kensington  and  Oxford  Turnpike  Road." 
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V<H-  XXLl     THURSDA  F,  FEB,  i6, 1888,     [No.  i. 


g)Upveine  €ourt^ 


Jan.  '87,  95.  March  25, 1887. 

Appeal  of  the  Goodwin  Gas-Stove  and 
Meter  Company  et  al. 

Etpsitf — Specific  performance  of  contracts  for 
tale  of  stock —  When  decreed- — Special  con- 
tract  construed  —  Attomey^at-lato  —  PrivU 
kged  communications. 

The  speoiAo  performance  of  a  contract  for  the  pur- 
eimtf  and  sale  of  stock  of  a  private  corporation,  will  be 
decreed  in  a  case  where,  from  any  proper  cause,  it  is 
pliiQ  that  the  remedy  at  law  is  inadequate  or  thecom- 
^pntation  of  proper  damages  impracticable. 

A.  and  B.  formed  a  corporation  to  which  A.  oontribu- 
tad  17000  in  cash,  receiving  therefor  100  shares  of  stock, 
and  B.'s  gnarantee  that  the  same  should  be  secured 
ud  ten  per  cent,  interest  paid  thereon.  In  this  con- 
tnet  it  was  stated  that  A.  was  to  be  superintendent  of 
the  oompanj  for  five  jears  at  a  certain  salary.  By  a 
sabMqnent  contract  B.  was  released  from  the  above 
gurantee,  and  therein  agreed  to  transfer  and  assign  to 
A.  seventy  shares  of  stock  in  said  company,  as  trustee, 
with  option  to  purchase  the  same  paying  therefor  out 
of  the  dividends  thereon  in  instalments  equal  to  the 
excess  of  the  dividends  thereon  over  six  per  cent,  in 
each  year.  The  shares  were  to  become  absolutely  A.'s 
u  th^  were  so  paid  for.  Until  so  paid  for  the  stock 
■od  all  dividends  thereon  under  six  per  cent,  were  to 
belong  to  B.  This  stock  was  not  listed  on  the  Stock  Ex- 
change, and  had  no  fixed  market  value.  Upon  a  bill 
in  equity  being  filed  by  A.  to  compel  specific  perform- 
aaee  of  the  said  contract : 

Bdd^  (1)  that  the  provision  that  A.  was  to  be  sni>erin- 
teodent  of  the  company  was  a  provision  in  his  favor,  and 
not  QDder  the  special  circumstances  of  this  case  a  part  of 
the  consideration  inducing  B.  to  enter  into  this  new 
cootraot :  and  (2)  that  the  second  contract  was  one  of 
sale,  of  which  A,  was  entitled  to  have  specific  perform- 
ance upon  proof  being  made  that  any  of  the  stock  had 
l>^&  paid  for  according  to  the  terms  of  the  agreement. 

Communications  made  to  an  attorney-at-law  while 
preparing  an  article  of  agreement  at  the  instance  of  all 
the  parties  to  the  same,  and  communicated  by  any 
part  J  thereto  in  the  presence  of  all  the  others,  are  not 
confidential  and  privileged.  In  such  case  the  attorney 
MOBS  to  act  merely  as  a  scrivener. 

Appeal  of  the  Gt>odwin  Gas-Stpve  and  Meter 
Compaoj,  and  of  William  Wallace  Goodwin  from 
t  decree  of  the  Common  Pleas  No.  3,  of  Phila- 
^hia  Coantj,  compelling  a  specific  performance 
of  a  contract  of  the  said  Goodwin  to  transfer 
certain  stock  in  the  said  company  to  one  H.  Du- 
BMxit  Wagner. 


Bill  in  equity,  wherein  H.  Dumont  Wagner 
was  complainant,  and  the  Goodwin  Gas-Stove  and 
Meter  Co.  and  Wm.  Wallace  Goodwin,  defend* 
ants. 

Answers  having  been  filed,  the  case  was  re- 
ferred to  John  Scott,  Jr.,  Esq.,  as  Examiner  and 
Master,  who  reported  the  facts  to  be  as  follows  : — 

In  the  year  1879  Goodwin,  the  defendant, 
who  had  bought  out  his  former  business  partner, 
was  desirous  of  forming  a  corporation  for  the  pur- 
pose of  carrying  'on  the  business  in  which  he 
had  been  engaged,  viz.,  the  manufacture  of 
meters  and  gas  machines.  He  associated 
with  him  Wagner,  the  plain tifi^,  who  agreed 
to  put  in  a  certain  amount  of  capital,  and  to 
endeavor  to  induce  others  to  take  stock  in  the 
concern.  Wagner  was  a  gas  engineer,  and  the 
relations  between  him  and  Goodwin  had  been  very 
friendly.  Their  negotiations  resulted  in  a  writ- 
ten agreement,  under  date  of  July  1, 1879,  whose 
provisions  may  be  summarized  as  follows  : — 

1.  It  was  agreed  to  organize  a  corporation  un- 
der the  general  law,  to  be  called  the  "  W.  W. 
Goodwin  Meter  Company,"  with  a  capital  stock 
of  $200,000—2000  shares  at  $100  par  value. 

2.  Goodwin  was  to  put  in  the  meter  works.  No. 
1016  Filbert  Street,  machinery,  etc.,  for  which 
he  was  to  receive  1050  shares  of  the  stock  of  the 
corporation.  Wagner  agreed  to  pay  into  the 
corporation  $7000  in  cash,  for  which  he  was  to 
receive  100  shares  of  stock,  full  paid. 

3.  The  sum  of  seven  thousand  dollars  to  be 
paid  by  Wagner,  to  be  secured  to  him,  and  ten 
per  cent,  at  least  per  annum  profit  thereon  guar- 
anteed to  him,  either  by  the  issue  to  him  of  pre- 
ferred stock  to  that  amount,  or  by  the  bond  of  the 
company,  with  warrant  of  attorney  attached,  or  in 
some  other  manner  to  be  mutually  agreed  upon 
between  the  parties  hereto. 

4.  Goodwin  shall  be  president  of  the  said  cor- 
poration, at  a  salary  for  the  first  year  of  six  thou- 
sand dollars :  and  Wagner  shall  be  appointed  the 
superintendent  of  the  said  corporation,  under  a 
written  contract  for  five  (5)  years,  at  an  annual 
compensation  or  salary  of  at  least  eighteen  hun- 
dred dollars. 

Wagner,  the  plaintifi^,  went  abroad  on  company 
business  at  once,  but  returned  before  the  incor- 
poration. In  his  absence,  in  pursuance  of  this 
agreement,  Samuel  Wagner,  as  attorney,  paid  to 
Goodwin  the  $7000,  and  received  his  receipts 
therefor;  Goodwin  giving,  as  the  security  re- 
quired under  the  agreement,  his  judgment  note 
for  $7000. 

The  corporation  was  formed  in  December,  1879^ 
under  the  title  of  *'  The  Goodwin  Gas-Stove  and 
Meter  Company,"  in  which  both  Messrs.  Groodwin 
and  Wagner  were  named  as  incorporators.  It 
was  soon  found  impracticable  to  issue  preferred 
stock  to  secore  Wagner  in  hb  ioveaUnent  ot 
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$7000,  and  after  coDsuhation  and  negotiation  the 
second  agreement  was  entered  into,  of  date  Janu- 
ary 27,  1880.  Samuel  Wagner,  Esq.,  acted  as 
the  attorney  for  bqth  parties ;  their  agreement 
was  communicated  to  him,  and  he  prepared  a 
draft.  The  parties  met  again  and  the  draft  was 
submitted  to  them.  Some  additions  were  made, 
all  at  the  suggestion  of  Groodwin,  who  was 
really  the  active  party  in  making  the  agreement ; 
and  the  agreement  was  then  engrossed  and  exe- 
cuted as  follows : — 

**  Mbmorandum  op  AGBEBifBiTT,  made  this  twenty- 
seventh  day  of  January,  A.  D.  eighteen  hundred  and 
eighty  (1880),  between  William  W.  Goodwin,  of  the 
one  part,  and  H.  Dnmont  Wagner,  of  the  other  part. 
Whereas,  bj  agreement  in  writing  dated  the  first  day 
of  July  A.  D.  1879,  the  said  H.  Dumont  Wagner  did 
agree  to  contribute  the  sum  of  seven  thousand  dollars 
to  the  capital  of  a  corporation,  to  be  formed  for  the 
purpose  of  purchasing  and  sucoi^ing  to  the  business 
of  the  firm  of  W.  W.  Goodwin  &  Company,  and  the 
said  W.  W.  Goodwin  did  agree  to  secure  the  payment 
of  the  said  sum  of  seven  thousand  dollars,  and  ten 
per  cent,  annual  profit  thereon,  by  preferred  stock  or 
by  the  bond  of  the  said  corporation,  or  in  some  other 
manner  to  be  mutually  agreed  upon.  And  whereas, 
the  said  H.  Dumont  Wagner  has  agreed  to  release  his 
claim  for  security  of  the  said  sum  of  seven  thousand 
dollars  in  consideration  of  the  transfer  and  sale  to 
him,  upon  the  terms  hereinafter  mentioned,  of  seventy 
shares  of  the  capital  stock  of  the  Goodwin  Gas-Stove 
and  Meter  Company,  a  corporation  erected  under 
the  laws  of  the  Commonwealth  of  Pennsylvania,  and 
succeeding  to  the  business  of  the  said  W.  W.  Goodwin 
k  Company.  Now  this  agreement  witnesseth  that  the 
said  William  W.  Goodwin,  for  and  in  consideration  of 
the  premises,  and  of  the  snm  of  one  dollar  to  him  in 
hand  paid  by  the  said  H.  Dumont  Wagner,  does  cove- 
nant, promise,  and  agree  that  he  will  forthwith  trans- 
fer and  assign  to  the  said  H.  Dumont  Wagner  seventy 
shares  of  the  capital  stock  of  the  said  Goodwin  Gas 
Stove  and  Meter  Company  held  by  him,  the  said  Wil- 
liam W.  Goodwin,  it  being  distinctly  understood  that 
the  object  of  this  transfer  and  agreement  is  to  appoint 
the  said  H.  Dumont  Wagner  trustee  of  the  said 
amount  of  stock,  and  that  he  shall  have  the  option  of 
purchasing  the  said  seventy  shares  of  stock  or  any 
part  thereof,  and  of  paying  for  the  same  at  its  par 
value  of  one  hundred  dollars  a  share  in  instalments 
of  not  less  than  sueh  amounts  as  the  said  stock  shall 
from  time  to  time  earn  in  dividends  exceeding  six  per 
centum  per  annum.  And  the  said  H.  Dumont  Wagner 
does  covenant,  promise,  and  agree  to  pay  the  said 
William  W.  Goodwin  all  dividends  on  the  said  stock 
not  exceeding  six  per  centum  until  the  stock  is  paid 
for,  and  to  pay  him  ali  dividends  on  the  said  stock  in 
excess  of  six  per  centum  i)er  annum,  on  account  of  the 
purchase  of  the  stock  M  its  par  value,  provided  that 
one  share  of  the  said  stock  shall  become  absolutely  the 
property  of  him,  the  said  H.  Dumont  Wagner,  for 
each  one  hundred  dollars  so  paid  on  account  of  the 
purchase.  Provided,  however,  th  at  the  said  H.  Dumont 
Wagner  shall  not  be  in  any  way  liable  for  the  price  of 
the  said  stock  unless  the  dividends  thereon  shall  ex- 
ceed s^x  per  centum,  and  then  only  to  the  extent  of 
such  excess,  and  that  he  shall  not  be  liable  for  interest 
on  the  price  o9the  stock  in  case  the  dividends  thereon 
shall  not  amount  to  six  peroentum  per  annnm  in  ex- 
of  the  amount  said  stock  shall  oara«    And  pro- 


vided, also,  that  the  said  H.  Dumont  Wagner  shall 
have  the  right  to  terminate  this  agreement  at  any 
time,  in  which  case  he  shall  re-assign  the  said  stock  to 
the  said  William  W.  GK>odwln,  excepting  so  much 
thereof  as  shall  have  been  paid  for  in  the  manner 
hereinbefore  set  forth.  And  it  is  hereby  further 
agreed  that  the  said  William  W.  Goodwin  shall  have 
the  right  to  vote  at  all  meetings  of  the  said  corpora- 
tion upon  so  much  of  said  stock  as  shall  not  have  been 
paid  for  under  the  terms  of  this  agreement.  And, 
further,  that  the  provisions  of  this  agreement  shall  be 
binding  upon  and  available  in  favor  of  the  executors 
and  administrators«of  both  the  parties  hereto. 

Groodwin  was  the  president  of  the  company, 
and  by.  successive  elections  he  has  continued  in 
the  ofl&ce.  Wagner  was  elected  superintendent 
of  the  company,  and  was  duly  re-elected  in  1881 
and  1882. 

At  the  time  of  the  execution  of  the  agreement 
of  January  27,  1880,  Wagner  cancelled  and  de- 
livered up  to  Goodwin  his  (Wagner's)  copy  of 
the  original  agreement,  and  at  the  same  time  can- 
celled and  surrendered  up  the  judgment  note  for 
$7000  which  Goodwin  had  given  as  the  security 
Wagner  was  to  get  under  said  original  agree- 
ment. These  instruments  were  still  in  Good- 
win's possession,  and,  having  been  produced  upon 
call,  were  in  evidence.  Goodwin  retained  his 
copy  uncancelled. 

In  July,  1882,  Wagner  presented  a  request  for 
an  indefinite  leave  of  absence.  This  was  re- 
fused, and  he  presented  his  resignation  on  the 
ground  of  ill  health.  This  was  accepted  by  the 
board  of  directors  with  expres^ons  of  regret. 
At  this  meeting  Goodwin  was  present,  favored 
the  action  of  the  board,  and  personally  dictated 
the  letter  accepting  Wagner's  resignation. 

Wagner  never  signed  any  written  contract  to 
act  as  superintendent  of  the  company  for  five 
years ;  no  such  contract  was  ever  presented  to  him 
for  signature,  nor  was  he  ever  asked  to  sign  such 
an  agreement;  nor  does  it  appear  that  at  any 
time  subsequent  to  the  first  agreement  he  ever 
expressed  any  intention  of  so  doing. 

After  the  dividend  was  declared  in  1881, 
Wagner  called  upon  Goodwin  to  transfer  to  him 
such  shares  as  had  been  earned  under  the  agree- 
ment. Goodwin  promised  to  attend  to  it,  but 
appears  never  to  have  done  so.  Subsequently 
demands  were  made  each  year  that  the  company 
should  transfer  to  Wagner  personally  such  shares 
of  stock  as  he  was  entitled  to  under  the  agree- 
ment, and  to  Wagner  as  trustee  the  balance  of 
said  seventy  shares. 

All  these  demands  were  refused,  until  Septem- 
ber 24,  1884,  when  Goodwin,  upon  the  demaftd 
of  Wagner  by  his  attorney  for  a  compliance  with 
the  agreement  of  January  27,  1880,  and  a  trans- 
fer of  such  shares  of  stock  as  he  was  entitled  to 
thereuncier,  delivered  to  Wagner  the  certificate 
for  nine  shares  of  stock  and  his  check  as  presi- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


deDt  for  $45 ;  the  statement  of  the  secretary  of 
the  eompany  being  sent  showing  that  up  to  July 
],  1882,  seventy  shares  of  the  capital  stock  of 
the  company  had  earned  the  sum  of  $945  in  ez- 
CNs  <^  six  per  cent. 

Wagn^  accepted  these  nine  shares  on  account, 
bet  declined  to  receive  the  check.  The  nine 
fhares  were  never  transferred  to  Wagner  on  the 
books  of  the  company.  The  company  having 
declined  to  honor  Wagner's  demands  further,  the 
present  suit  was  brought. 

Wagner  alleged  in  his  bill  that  Goodwin  in- 
tended by  the  above  agreement  to  sell  to  him  the 
lud  seventy  shares  of  stock,  and  that  he,  Wag- 
ner, bad  immediately  exercised  his  option,  men- 
tioned i#  said  agreement,  and  had  thereby  pur- 
ckased  tbe  whole  of  the  said  seventy  shares 
of  stock,  to  be  paid  for  as  provided  in  the  agree- 
nent,  and  that  it  was  at  all  times  understood 
between  tbe  parties  that  all  dividends  paid  to 
tbe  said  Goodwin,  upon  the  said  stock,  were  to  be 
eonsidered  as  having  been  paid  him  by  Wagner, 
in  accordance  with  the  terms  of  the  above  agree- 
ment. 

The  bin  prayed  an  account  of  the  dividends  on 
tbe  seventy  shares,  payment  of  what  might  be 
Arand  doe  Wagner,  that  the  company  be  decreed 
to  permit  the  transfer  on  their  books,  and  to  pay 
Wagner  tbe  dividends  in  future. 

Tbe  answer  of  the  company  admitted  some  of 
the  facts  in  the  bill,  denied  knowledge  or  informa- 
tion as  to  others,  admitted  the  refusal  to  permit 
transfers  to  be  made  of  the  seventy  shares,  except 
said  nine,  and  averred  willingness,  when  the  con- 
troversy between  the  plaintiff  and  defendant 
Goodwin  should  be  settled  by  the  Court,  to  do,  or 
r^rain  from  doing,  as  to  said  seventy  shares  and 
tbe  dividends  thereon,  as  the  Court  might  decree. 

The  answer  of  Groodwin  admitted  the  incor- 
poration of  the  company  and  the  issue  of  the 
seventy  shares  of  stock  as  alleged,  and  the  agree- 
ment c^  January  27,  1880 ;  but  averred  that  the 
fM  consideration  therefor  was  not  set  forth 
therein,  bat  that  by  the  agreement  of  July  1, 
1879,  plaintiff  was  to  be  superintendent  of  the 
corporation,  under  a  written  contract,  for  five 
years,  at  an  annual  salary  of  $1800,  and  was  to 
serve  for  that  full  term,  which  was  part  of  the 
consideration  of  both  the  agreements. 

Tbe  plaintiff  was  appointed  superintendent 
January  1, 1880,  but  declined  to  serve  after  June 
30,  1882.  That  his,  Goodwin's,  object  and 
special  consideration  in  making  the  arrangement, 
and  agreeing  to  sell  his  stoqk  to  plaintiff  on  such 
tagf  terms,  was  a  desire  to  be  relieved  of  the 
care  of  looking  after  the  fac-tory  and  its  details, 
and  to  secure  plaintiff's  services  as  superintend- 
ent, and  to  make  him  feel  a  greater  interest 
in  tbe  business,,  apart  from  his  salary. 

That  it  was  not  his,  Goodwin's,  purpose  to  sell 


the  whole  of  said  seventy  shares  to  plaintiff 
otherwise  than  as  above  stated ;  and  that  had  he, 
Wagner,  remained  and  discharged  his  duties  as 
superintendent,  according  to  agreement,  and  made 
any  effort  to  pay  for  said  shares,  they  would  have 
been  transferred  to  him ;  but  that  he  was  not  to 
continue  to  have  the  option,  for  an  indefinite 
period,  of  paying  for  said  stock.  Groodwin  also 
averred  that  plaintiff  had  an  adequate  remedy  at 
law. 

It  was  admitted  that  Groodwin  received  all  the 
dividends  declared  upon  said  stock,  and  that  they 
were  as  follows:  in  1881,  12  per  cent.;  in  1882, 
12  per  cent. ;  in  1883,  9  per  cent.;  in  1884,  10 
per  cent. ;  and  in  1885,  8  per  cent. 

It  was  also  admitted  that  the  stock  of  said  com- 
pany is  not  now  and  never  has  been  placed  upon 
the  .list  of  stocks  purchasable  in  the  Stock  Ex- 
change of  the  city  of  Philadelphia,  or  elsewhere, 
and  that  the  same  cannot  be  purchased  in  the 
market. 

Upon  the  bill  and  answers  and  admitted  facts 
as  above  sei  forth  the  l^aster  reported  that  the 
points  of  issue  are  resolved  into  the  following: 
(1)  Whether  Samuel  Wagner,  Esq.,  is  a  compe- 
tent witness  to  prove  the  understanding  of  the 
parties  at  the  time  the  agreement  of  January  27, 
1880,  was  made.  (2)  Whether  the  agreement 
that  the  plaintiff  should  act  as  superintendent  of 
the  company  for  dye  years  was  a  part  of  the  con- 
sideration of  the  second  agreement,  to  wit,  Janu- 
ary 27,  1880.  (3)  Is  the  cause  one  calling  for 
relief  in  equity,  or  will  equity  decree  specific  per- 
formance of  such  a  contract  ? 

Upon  these  points  the  Master  reported  the  fol- 
lowing as  his  conclusions : — 

1.  That  the  said  Samuel  Wagner,  Esq.,  did 
not  act  as  attorney  in  this  matter,  but  as  a  legal 
scrivener,  that  he  did  not,  therefore,  become  the 
repository  of  confidence  within  the  rule  of  the 
law,  and  was,  therefore,  a  competent  witness. 

2.  That  the  plaintiff's  contract  to  act  as  super- 
intendent for  five  years  was  not  an  express  con- 
sideration in  the  second  contract ;  that  no  evidence 
was  produced  to  induce  a  reformation  of  that 
contract ;  that  that  agreement  was  made  on  the 
conditions  and  consideration  therein  expressed, 
and  that  Wagner  had  exercised  his  option  to 
purchase  the  stock. 

3.  That  the  nature  of  the  stock  was  such  thut 
no  just  and  exact  ascertainment  of  damages 
could  be  made  in  an  action  at  law. 

'  The  Master  then  calculated  that  the  excess  of 
dividends  over  the  six  per  cent,  required  to  be 
paid  Goodwin  under  the  agreement,  was  sufficient 
to  purchase  in  all  thirteen  shares  of  stock.  He 
accordingly  recommended  a  decree  that  Wagner 
should  deliver  to  Goodwin  the  certificate  for  the 
nine  shares  which  he  admitted  receiving,  and 
that  the  said  company  should  transfer  upon  the 
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books  of  said  company  thirteen  of  the  said  seventy 
shares  to  Wagner  in  his  own  right,  and  fifty-seven 
of  the  seventy  shares  to  him  as  trustee,  and  shall 
issue  and  deliver  to  the  said  Wagner  certificates 
of  ownership  of  said  shares  of  stock  in  accordance 
with  the  said  two  several  transfers.  And  further 
that  the  said  company  should  be  enjoined  at  all 
times  hereafter  from  paying  to  the  said  Good- 
win atiy  and  all  dividends  which  shall  have 
been  or  shall  hereafter  be  declared  from  and  after 
March,  1885,  upon  the  said  seventy  shares  of  stock 
or  any  part  or  parcel  thereof.  And  that  the  said 
company  shall  pay  over  all  dividends  which  shall 
hereafter  be  declared  upon  the  said  seventy  shares 
of  stock  to  the  legal  holder  or  holders  thereof  at 
the  time  such  dividend  shall  be  declared.  And 
that  the  said  Goodwin  shall  pay  over  to  the  said 
Wagner  in  cash  the  sum  of  $316  lawM  money  of 
het  United  States  of  America,  together  with  law- 
ful interest  thereon  for  the  dividends  received  by 
him  on  the  said  thirteen  shares  of  stock  and  not 
paid  over. 

To  this  report  numerous  exceptions  to  both 
the  findings  of  fact  afid  of  law  were  filed  by  re- 
spondents, which,  after  argument,  were  dismissed 
by  the  Court,  and  a  decree  entered  as  recom- 
mended by  the  Master.  Whereupon  the  said 
defendants  took  this  appeal,  assigning  for  error 
the  admission  of  the  testimony  of  Samuel  Wag- 
ner, the  decision  that  the  plain tifi^'s  promise 
to  serve  as  superintendent  was  not  part  of  the 
consideration  of  the  agreement  of  January  27, 
1880,  and  the  decree  of  the  Court. 
Samuel  O.  Perkiti*^  for  the  appellants. 
As  a  general  rule,  contracts  relating  to  per- 
sonal chattels,  stock,  securities,  etc.,  are  not  en- 
forceable specifically  in  equity.  To  this  general 
rule  there  are  but  few  exceptions. 

StoytoB  V.  Riddle,  34  Pitts.  Leg.  Jour.  176. 

Foirs  Appeal,  10  Norris,  434. 

Mias.  &  Mo.  R.  R.  Co.  v.  Cromwell,  91  U.  8.  643. 

Btrasbarg  R.  R.  v.  Rchternacht,  9  Harris,  220. 

Noyes  r.  Marsh,  123  Mass.  286. 

Ferguson  v.  Paschall,  11  Mo.  267. 

Jones  V,  Newhall,  115  Mass.  244. 

Mobley  v.  Morgan,  34  Pitts.  Leg.  Jour.  201. 

Oriental  Co.  v.  Briggs,  2  Johns.  &  Hem.  625. 

Sheffield  Gas  Co.  v.  Harrison,  17  Beavan,  294. 

Dos  Passos  on  Stock  Brokers,  §  731. 

Fallon  9.  R.  R.  Co.,  1  Dillon,  125. 
Henry  J,  McCarthy  (  Wm.   HeUon  West  with 
him),  for  the  appellee. 

Specific  performance  of  the  con<a»ct  in  this 
case  was  properly  decreed. 

Willis  V.  Fhila.  and  Darby  R.  R«,  6  WukltNotbs, 
461. 

Story's  Eq.  Juris.,  vol.  i.  §  724. 

1  Redfield  on  Railways,  §  7,  pp.  132,  142. 

Dancaft  v.  Alhrecht,  12  Simdns,  189. 

Cheale  v.  Ken  ward;  3  De  Q.  &  J.  27. 

Todd  V.  Taft,  7  Allen,  371. 
Samuel  Wagner  was  a  competent  witness. 

De  Wolf  V.  Strader,  26  HI.  225. 

Bonun  v.  Pmiia,  16  bid. '50. 


January  3, 1888.  The  Court.  It  is  a  weU 
^ttled  doctrine  that  equity  will  not,  in  general, 
decree  the  specific  performance  of  contracts  con« 
eeming  chattels ;  the  reason  assigned  for  this  is, 
that  their  money  value,  recovered  as  damages, 
will  enable  the  party  to  purclmse  others  in  the 
market  of  like  kind  and  quality.  In  the  UniteA 
States,  as  well  as  in  England,  contracts  for  public 
securities,  government  stocks,  bonds,  etc.,  will 
not  be  specifically  enforced;  no  especial  value 
attaches  to  one  share  of  stock,  or  one  bond,  over 
another ;  the  money  which  will  pay  for  one  will 
as  readily  purchase  another.  To  this  rule  there 
ivre  doubtless  exceptions,  but  the  rule  is  so  general 
in  its  application  that  the  exceptions  are  but  few. 
(Stayton  v.  Riddle,  34  Pitts.  Leg.  Jdlr.  176.) 
Although  a  different  doctrine  may  perhaps  exist 
elsewhere,  as  to  contracts  concerning  stocks  and 
bonds  of  merely  private  or  business  corporations, 
in  the  United  States  the  principle  seems  to  be  well 
established  by  the  weight  of  authority,  that  they 
will  not  be  carried  into  effect  in  equity  except 
under  very  special  circumstances,  such  as  render 
the  remedy  at  law  wholly  inadequate,  or  damages 
impracticable  (Pomeroy's  Eq.  1402).  The  same 
general  principles  govern  in  contracts  for  the  sale 
of  stocks  of  this  character,  as  in  the  sale  of  other 
personal  property ;  if  the  breach  can  be  fully 
compensated,  equity  will  not  interfere,  but  when, 
notwithstanding  the  payment  of  the  money  value 
of  the  stock,  the  plaintifi^  will  still  necessarily 
lose  a  substantial  benefit,  and  thereby  cemain  un- 
compensated, specific  performance  may  be  de- 
creed.    (Watterman  on  Spec.  Perf.  sec.  19.) 

In  Dungan  v.  Doheart,  an  unreported  case, 
decided  at  Nisi  Prius,  and  referred  to  in  a  note  to 
Railroad  Company  v.  Stichter  (11  Weeklt 
Notes,  825),  Mr.  Justice  Agnew,  after  refer- 
ring to  the  cases  said  :  *<  In  an  ordinary  contract 
for  the  sale  or  transfer  of  stock,  where  there  is  no 
fiduciary  relation  between  the  parties,  no  peculiar 
circumstances  attending  the  stock,  and  no  tnist 
declared  or  arising  by  operation  of  law,  or  other 
fact  in  the  contract,  which  would  make  a  verdict 
for  damages  inadequate  relief,  there  is  no  reason 
for  specific  performance,  other  than  in  every  case 
of  a  sale  of  a  chattel.  The  non-delivery  or 
refusal  to  transfer  can  be  easily  compensated  in 
damages." 

The  doctrine  has  in  some  cases  been  carried  to 
this  extent — that  if  a  contract  to  convey  stock  is 
dear  and  definite,  and  the  uncertain  value  of  the 
stock  renders  it  difficult  to  do  justice  by  an  award 
of  damages,  specific  performance  will  be  decreed 
(Abb.  Pr.  N.  S.  800 ;  81  Howard  Pr.  88 ;  Treas. 
V.  Commercial  Co.,  23  Cal.  890);  this  would 
appear  to  have  been  the  view  entertained  by  Mr. 
Justice  Thompson,  in  Sank  v.  Union  St.  Ship 
Co.,  a  case  tried  at  Nisi  Prius,  and  reported  in 
1 5  Phikdelphia,  499.    <'I  ineline  much,"^7s 
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the  learned  Justice,  ^Mowards  the  distioction 
made  by  Vice-Chaneellor  Shai>wrll  in  Duncuft 
V,  Albrecht  (12  Sim.  189),  between  public  stocks 
of  a  known  market  value  and  stocks  of  a  particu- 
lar company,  with  none  in  market,  and  recog- 
nized by  the  Lord  Chancellor  in  DeGex  and 
Jones,  27.  The  former  resembles  ordinary 
property  with  known  values,  while  the  latter 
resembles  more  the  case  of  specific  or  peculiar 
property,  with  a  value  contingent  or  uncertain, 
which,  it  has  been  held,  the  only  adequate  remedy 
is  to  give  the  thing  itself.  (1  Lead.  Cas.  in  Eq. 
757,  and  1  Eq.  Jurisp.  724)."  Whether  the  dis- 
tinction taken,  in  the  case  cited,  may  ultimately 
be  recognised  to  the  full  extent  stated,  we  cannot 
flay,  but  4he  general  underlying  principle  seems 
to  be  established,  that  in  a  sale  of  stocks  in 
a  merely  private  or  business  corporation,  where 
from  any  proper  cause  it  is  plain  that  the 
remedy  at  law  is  inadequate  or  damages  im- 
practicable, specific  relief  may  be  awarded. 

As  to  the  case  now  under  consideration,  it  is 
fidr  to  assume  that  the  security  for  the  principal 
investment  for  $7000,  and  for  the  dividends  upon 
it  at  the  rate  of  ten  per  cent  per  annum  was  the 
inducement  for  Wagner  to  enter  into  the  contract 
of  July,  1879,  and  when,  on  27th  January,  1880, 
he  agreed  to  waive  his  right  to  that  security,  it 
was  under  the  special  inducement  that  he  was  to 
have  in  addition  to  the  shares  he  then  had 
■eventy  other  shares  on  the  terms  of  the  latter 
contract ;  shares  that  would  ultimately  be  paid 
for,  if  paid  at  all,  out  of  their  earnings,  in  in- 
stalments equal  to  the  excess  of  the  dividends 
thereon  over  six  per  cent,  in  each  year.  The 
contract  of  1880  disclosed  the  special  terms  upon 
which  the  investment  was  actually  made.  Wag- 
ner was  to  receive,  not  only  the  dividends  upon 
the  shares  he  purchased  with  his  original  in- 
investment,  but  was  entitled,  also,  from  time  to 
time  to  such  of  the  seventy  shares  in  dispute  as 
would  be  paid  for  by  the  excess  stated ;  and  the 
title  to  the  seventy  shares  was  actually  transferred 
to  him,  in  trust,  under  the  contract.  He  held 
tlie.  shares  as  a  trustee ;  if  transferred  on  the 
books  the  shares  must  ncjeessarily  have  been 
transferred  to  him  on  the  footing  of  that  trust ; 
BB  they  were  earned,  however,  they  were  to  be- 
come Wagner's  own  shares,  freed  from  the  trust, 
the  dividends  thereon  payable  to  him,  and  he  was 
entitled  to  have  such  further  assurance  from 
Groodwin  as  would  liberate  them  from  the  trust, 
and  authorize  the  transfer  to  him  absolutely  on 
the  books  of  the  company. 

The  case  is  in  some  respects  a  peculiar  one. 
Wagner  already  has  the  title  to  these  seventy 
■luu'es,  he  holds  the  certificate  transferred  in 
writing,  and  delivered  to  him  by  Goodwin ;  but 
the  transfer  being  subject  to  a  trust  imposed  upon 
them  by  the  parties,  he  cannot  avail  hioiiself  of  | 


them  as  his  own  until  they  are  relieved  of  that 
trust.  The  transaction  is  not,  therefore,  a  simple 
sale  and  purchase  of  stocks ;  the  question  pre- 
sented is,  whether  or  not  the  terms  of  the  trust 
have  been  satisfied  as  to  the  whole,  or  any  part 
of  the  seventy  shares  to  which  Wagner  already 
has  title ;  if  they  have,  he  is  entitled  to  a  transfer 
to  his  own  use ;  if  they  have  not,  he  must  still 
hold  the  title  subject  thereto.  It  cannot  be 
doubted,  we  think,  that  equity  has  jurisdiction 
in  such  a  case,  not  only  against  Goodwin,  but 
against  the  company,  especially  as  the  shares 
have  no  recognized  market  value,  and  their  value 
even  if  ascertained,  would  not  necessarily  as 
against  either  be  the  proper  measure  of  damages. 
The  seventy  shares,  having  been  transferred  to 
Wagner  in  trust  under  the  agreement,  he  was 
entitled  as  the  trustee  to  a  transfer  on  the  books, 
and  as  dividends  were  declared  from  time  to  time 
he  was  entitled,  at  his  option,  to  an  absolute  trans- 
fer discharge  of  the  trust  for  as  many  shares  as 
were  paid  by  the  excess  of  the  dividends  over 
six  per  cent,  annually. 

We  are  of  opinion,  however,  that  the  agree- 
ment of  27th  January,  1880,  was  only  a  modifi- 
cation of  a  particular  part  of  the  previous  con- 
tract of  Ist  July,  1879;  the  preamble,  which 
precedes  the  paper  of  1880,  clearly  shows  that 
the  special  provision  in  the  first  contract,  for 
security  to  Wagner,  was  the  special  subject-matter 
of  modification  in  the  second.  But  the  clause 
which  provides  that  Wagner  "  shall  be  appointed 
the  superintendent  of  the  said  corporation  under 
a  written  contract  for  ^ve  years,  at  an  annual 
compensation  or  salary  of  at  least  eighteen  hun- 
dred dollars,"  would  seem  to  be  a  provision  made 
in  the  interest  and  favor  of  Wagner.  Wagner 
does  not  agree  in  express  terms  to  serve  as  super- 
intendent for  ^ye  years,  unless,  perhaps,  under  a 
written  agreement  to  that  effect,  and  no  such 
agreement  was  ever  made ;  on  the  contrary,  he 
was  elected  from  from  year  to  year,  and  had 
no  assurance  whatever  of  his  continuance  in  ofiice 
for  &ye  years.  The  company  was  put  under  no 
obligation  to  retain  him  as  superintendent,  and 
he  was  under  no  obligation  to  continue  in  the 
company's  service.  The  parties,  we  think,  did 
not  intend  their  contract  to  be  a  guarantee  in  this 
respect ;  if  the  condition  and  ownership  in  the 
stock  had  been  such,  that  Groodwin  was  not 
elected  president  of  the  company  at  a  salary  of 
$6000,  did  the  parties  contemplate  that  Wagner 
should  be  held  responsible  to  Groodwin  for  that 
result?  We  think  not;  yet  this  feature  of  the 
contract  was  as  certainly  obligatory  upon  one 
party  as  upon  the  other.  Moreover,  when  Wagner 
tendered  his  resignation  it  was,  without  complaint 
of  any  one,  accepted ;  Goodwin  himself  was  pres- 
ent, favored  this  action  of  the  board,  and  person- 
ally dictated  the  very  complimentary  response 
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which  was  giyen  to  Wagner's  request.  He  can- 
not now  complain  of  that  which,  at  the  time,  be 
approved,  and  which  was  consummated  by  the 
company,  not  only  without  any  objection  what- 
ever, but  with  his  full  consent. 

In  the  view  which  we  have  taken  of  this  case, 
the  testimony  of  Samuel  Wagner  becomes  unim- 
portant, and  the  question  of  bis  competency  of 
little  consequence  in  the  case.  Samuel  Wagner 
was,  however,  without  doubt,  a  competent  wit- 
ness. If  h^  was  the  legal  adviser  of  any  of  these 
parties  he  was  the  adviser  of  both  of  them,  for 
the  advice  he  gave  was  given  to  both,  and  the 
papers  he  prepared  were  prepared  at  the  instance 
of  both;  the  matters  communicated  to  him  by 
either  one  of  the  parties  were  communicated  in  the 
presence  of  the  other,  they  were  not  in  their  nature 
private,  and  therefore  could  not  have  been  the 
subject  of  any  confidential  disclosure.  Wagner 
seems  to  have  acted  merely  as  a  scrivener,  and, 
although  of  the  legal  profession,  his  testimony 
would  not  thereby  be  rendered  incompetent. 

Upon  an  investigation  of  the  whole  case,  we 
are  of  opinion  that  the  decree  of  the  learned 
Court  is  right. 

The  decree  is  therefore  affirmed,  and  the  appeal 
dismissed  at  the  cost  of  the  appellants. 

Opinion  by  Clark,  J. 

Sterrbtt,  J.,  absent.  c.  k.  z. 


Oct.  '87,  163.  November  9,  1887. 

Price  et  al.  v.  Grantz. 

Common  nuisance — What  constitutes — Injuries 
resulting  from  maintenance  of  lawful  business 
—  When  damages  recoverable  for — Pleading. 

An  injury  to  a  aiDgle  individaal  f^om  lead  poisoning, 
caused  iy  the  operation  of  lead  works  in  the  vicinity, 
because  of  a  peculiar  and  exceptional  sosceptibflity  of 
sach  person  to  such  influence,  when  the  trace  of  arsenic 
or  lead  was  so  slight  as  not  in  any  degree  to  affect  other 
persons,  would  not  be  safBcient  to  make  the  lead  works 
a  common  or  public  nuisance. 

Plaintiff  declared  as  and  for  a  common  and  public 
nuisance  [the  operation  of  a  lead  works  and  shot 
tower],  with  an  averment  of  special  damages.  Defend- 
ant pleaded  the  general  issue  : 

Bekt,  that  ander  the  pleadings  the  plaintiff  must 
show  that  the  defendants  in  operating  said  works  were 
gnilty  of  maintaining  a  common  naisance,  which  was 
inconvenient  and  troublesome  to  the  whole  neighbor- 
ing community  in  general,  and  that  from  the  same  the 
plaintiff  suffered  a  special,  peculiar  injury;  otherwise 
he  could  not  recover. 

A  rare  and  trifling  injury  necessarily  resulting  from 
a  lawful  business,  will  not  sustain  an  action  at  law. 
The  injury  must  be  real  and  substantial. 

The  trial  Judge  informed  the  jury :  "  The  Pennsyl- 
viola  Lead  Company  was  engaged  in  smelting  ore, 


while  the  present  defendants  are  not  bo  engaged,  but 
in  both  cases  the  product  of  the  works  is  obtained  by 

the  use  of  lead  and  arsenic  in  its  manufacture 

Under  the  authority  of  this  decision  I  am  of  opinion 
that  it  is  a  nuisance  to  erect  and  conduct  works  which 
produce  like  effects  to  that  of  the  Pennsylvania  Lead 
Company,  although  not  engaged  in  the  same  busi- 
ness :'' 

Heldf  to  be  error,  for  the  reason  that  the  jury  could 
not  fail  to  draw  the  inference  that,  inasmuch  as  the 
Pennsylvania  Lead  Company  had  been  declared  a  nui- 
sance, if  the  defendants'  plant  produced  a  like  result, 
it  must  also  be  a  nusiance.  The  difference  in  degree 
was  overlooked. 

Pennsylvania  Lead  Company's  Appeal,  16.  Norris, 
116,  distinguished. 

Error  to  the  Common  Pleas  No.  2,  of  Allegheny 
County. 

Case,  by  George  Grantz  against  William  G. 
Price  and  Mary  Lane  co-partners,  as  William  G. 
Price  &  Co.,  and  A.  H.  Lane  and  Mary  Lane 
his  wife,  and  William  G.  Price  and  the  Berlin 
Iron  and  Lead  Company,  to  recover  damages  for 
injuries  to  plaintiff,  his  family  and  property, 
caused  by  the  erection  and  operation  of  a  shot  and 
lead  works  near  plaintiff's  premises.  Plea,  not 
guilty. 

The  declaration  alleged  in  substance  that  the 
plaintiff  now  is  and  for  the  eleven  years  last  past 
has  been  the  owner  in  fee,  seised  and  possessed 
of  a  certain  lot  or  piece  of  ground  situate  in  the 
Eighth  Ward  of  the  city  of  Pituburgh,  on  Fifth 
Avenue,  between  Price  and  Pride  streets,  and  on 
which  there  is  erected  a  three-story  brick  dwell- 
ing-house and  store-room,  in  which  he  lives  with 
his  family,  and  carries  on  his  trade  of  a  barber ;  that 
the  said  defendants  have  been  the  owners  or  lessees 
and  possessed  for  many  years  of  a  lot  or  piece  of 
ground  situate  in  said  city  of  Pittsburgh,  adjoin- 
ing the  premises  of  plaintiff,  and  on  or  about  the 
spring  of  1882  did  unlawfully  cause  to  be  built 
on  said  premises  certain  buildings  and  a  tall 
tower  for  the  manufacture  of  lead  pipe  and  shot, 
etc.,  and  in  the  said  buildings  and  tower  have 
since  carried  on  the  said  manufacture  of  lead  pipe, 
shot,  etc.,  and  in  the  same  used  large  quantities 
of  arsenic  and  lead  and  other  poisonous  minerals, 
and  in  the  manufacture  caused  the  lead  to  be 
heated,  melted,  and  hoisted  to  the  top  of  the 
tower,  which  was  about  two  hundred  feet  high, 
and  mixed  with  arsenic  and  poisonous  ingredients, 
whence  it  was  passed  through  separators  to  the 
ground,  and  when  so  doing,  when  the  wind  is 
blowing  in  the  direction  of  the  plaintiff's  premises, 
poisonous  parts,  dust,  or  atoms  produced  thereby 
were  carried  over,  into,  and  upon  the  premises  of 
said  plaintiff,  and  mixed  with  the  air  and  water, 
carpets,  furniture,  bed-clothing,  fuel,  etc.,  ^'in 
and  upon  the  premises  of  said  plaintiff,  and  there 
breathed  into  and  absorbed  into  the  mouth,  nos- 
trils, throat,  lungs,  and  body  of  said  plaintiff,  his 
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wife,  and  bis  family,  caosing  and  producing  lead- 
poisoning,  cramps,  sores,  and  other  diseases  of 
tbeir  systems,  injuring  and  destroying  their  health 
and  endangering  their  lives,  and  thus  rendering- 
said  plaintiff's  premises  unfit  for  habitation,  and 
creating^  eauting^  keeping  up^  and  continuing  a 
common  nuisance,  and  the  same  has  been  so  kept 
up  and  continued  from  the  time  of  the  erection  of 
said  shot  tower  and  lead  works  until  the  present 
time,  and  is  still  so  kept  up  and  continued,  by 
reason  whereof  said  plaintiff  has  suffered." 

Upon  the  trial,  before  Magee,  J.,  it  appeared 
that  William  G.  Price  &  Co.  is  an  old  established 
house  of  iron  founders  in  the  city  of  Pittsburgh. 
In  the  year  1880,  they  added  to  their  iron  foundry 
business  a  plant  for  the  manufacture  of  lead  pipe, 
and  in  the  year  1883  a  shot  tower  and  machinery 
essential  to  the  manufacture  of  shot.  The  place 
of  their  manufactory  was  near  the  comer  of  Fifth 
Avenue  and  Price  Street,  in  a  well  settled  part 
of  the  city.  The  iron  foundry  and  lead  works 
fronted  on  Price  Street,  and  the  lead  works  were 
separated  from  the  foundry  by  an  alley  about 
twelve  or  fifteen  feet  wide,  along  which  the  lead 
works  and  shot  tower  were  erected.  The  build- 
ing constituting  the  lead  works  was  what  is 
known  as  an  iron  clad,  and  was  about  SO  feet  in 
width  by  about  120  in  depth.  The  shot  tower 
was  of  brick  and  about  175  feet  in  height.  At 
the  rear  of  the  lead  works  was  the  shot  tower, 
and  running  out  from  it  to  Fifth  Avenue  on 
which  it  fronted  and  formifag  an  l^  to  the  lead 
factory,  was  a  warehouse  for  the  lead  goods.  On 
the  west  side  of  this  warehouse,  and  in  the  angle 
formed  by  the  factory  and  warehouse,  was  the 
residence  of  Mrs.  Lane,  one  of  the  defendants 
below,  and  on  the  east  side  of  it  was  the  property 
of  the  plaintiff  below,  upon  which  he  had  erected 
a  brick  building,  used  and  occupied  by  him  as  a 
dwelling  and  barber-shop.  In  about  the  month 
of  September,  1884,  the  plaintiff's  wife  was  pros- 
trated with  sickness,  which  her  physician  diag- 
nosed as  a  case  of  lead  poisoning.  The  defendants' 
lead  works  had  then  been  in  operation  since  1880, 
and  the  shot  tower  since  March,  1883.  The 
plaintiff  complained  to  the  board  of  health  that 
the  defendants  were  maintaining  a  nuisance 
dangerous  to  the  health  of  the  neighborhood,  and 
the  board  made  a  thorough  investigation  of  the 
charge,  and  finding  that  no  apparent  injury 
resulted  from  the  defendants'  works,  and  that  the 
health  of  the  surrounding  community  was  unim- 
paired, they  declined  to  interfere.  Subsequently, 
on  February  27,  1885,  the  plaintiff  brought  this 
action.  * 

The  plaintiff  gave  evidence  to  show  that  his 
wife,  while  living  in  plaintiff's  house,  suffered 
from  lead  poisoning,  and  also  to  show  that  at  the 
same  time  himself  and  hischiljdren  were  similarly 
affected,  although  in  a  less  degree. 


The  defendants  gave  evidence  to  show  that 
their  lead  works  and  shot  tower  were  not  a  common 
nuisance.  They,  proved  the  method  of  operating 
these  works,  and  by  experts  that  their  method  was 
the  same  as  practised  in  other  similar  factories ; 
that  factories  for  the  manufacture  of  lead  pipe  and 
shot  towers,  similar  in  construction  and  operation 
to  the  defendants',  were  erected  and  conducted  in 
thickly  settled  parts  of  all  the  principal  cities  of 
the  United  States ;  that  the  fumes  or  vapors  of 
lead  were  only  generated  when  the  metal  was 
subjected  to  high  temperature  exceeding  2600 
degrees  F. ;  that  in  the  defendants'  manufacture 
of  lead  pipe  the  metal  was  subjected  to  a  tempera- 
ture barely  sufiicient  to  melt  it  and  maintain  it  in 
a  molten  condition,  or  about  600  degrees  F.;  that 
from  this  process  no  danger  could  result  to  the 
neighborhood ;  that  in  the  making  of  the  com- 
bination of  lead  and  arsenic  called  <'  temper,"  to 
be  used  in  the  manufacture  of  shot,  the  conditions 
wese  such  that  no  danger  could  result  therefrom 
to  the  neighborhood.  Many  near  neighbors  and 
dwellers  of  the  vicinage  were  called  by  defend- 
ants, and  testified  that  no  offensive  fumes  or  vapors 
had  ever  been  observed  since  the  erection  of  the 
shot  tower  and  lead  pipe  works,  and  that  the 
general  health  of  the  neighborhood  was  as  good 
since  their  erection  as  before.  Physicians  of  the 
neighborhood  testified  that  they  knew  of,  and  had 
heard  of  no  cases  of  lead  poisoning  in  that  neigh- 
borhood excepting  the  single  case  of  Mrs.  Grantz. 
It  also  appeared  in  the  evidence  that  some  per- 
sons were  very  much  more  susceptible  to  the 
noxious  effects  of  lead  than  others ;  Mrs.  Grantz's 
sister,  who  went  to  the  Grantz  household  while 
Mrs.  Grantz  was  prostrated  and  lived  under  the 
same  roof  and  subject  to  the  same  influences, 
testified  that  she  and  her  children,  who  lived 
there  too,  eitjoyed  perfect  health  and  observed 
nothing  offensive  about  the  defendants'  works. 
Mr.  Weiss,  one  of  the  plaintiff's  witnesses,  who 
was  called  by  him  to  prove  that  he  abandoned  his 
tenancy  of  a  portion  of  the  Grantz  house  when  he 
heard  of  Mrs.  Grantz's  illness,  and  that  her  hus- 
band attributed  it  to  the  proximity  of  the  defend- 
ants' lead  works,  testified  that  he  had  lived  with 
his  wife  and  children  under  the  Grantz  roof  from 
April,  1884,  to  July,  1885,  covering  the  period 
when  Mrs.  Grantz  underwent  the  influence  which 
induced  her  illness,  and  that  none  of  them  had 
suffered  in  health  at  all. 

Upon  the  trial,  plaintiff's  connsel  referred 
several  times  to  the  case  of  the  Pennsylvania  Lead 
Company's  Appeal  (15  Norris,  116),  which  com- 
pany had  been  held  as  maintaining  a  nuisance, 
though  some  distance  outside  of  the  city  of  Pitts- 
burgh, while  carrying  on  the  business  of  smelting 
the  same  metals  as  the  defendants  used  in  their 
works;  the  plaintiff  also  called  a  number  of  wit- 
nesses from  the  neighborhood  of  the  Pennsylvania 
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Lead  Company's  works,  and  proposed  to  show 
the  effects  upon  them  of  that  company's  use  of 
lead  and  arsenic  in  their  works.  The  offel*  was 
overruled  by  the  Court. 

Plaintiff  requested  the  Court  to  charge  : — 

(1)  That  a  lead  works  or  manufactory,  situated 
or  operated  in  a  city  or  populous  district  is  a  nui- 
sance per  se.     Answer.     Refused. 

(2)  That  .a  shot  manufactory  ^located  and 
operated  in  a  city  thickly  inhabited  is  a  nuisance. 
Answer,     Be/used. 

Defendants  requested  the  Court  to  charge, 
inter  alia,  as  follows : — 

(10)  The  effect  of  a  peculiar  and  very  excep- 
tional idiosyncrasy  or  susceptibility  on  the  part 
of^a  person  by  which  he  or  she  may  be  affected 
by  a  slight  trace  of  arsenic  or  lead,  which  would 
not  in  any  degree  affect  other  persons,  would  not 
be  such  an  injury  as  would  of  itself  condemn  the 
source  of  such  an  effect  as  a  nuisance.  Answer, 
Be/used  as  being  only  a  naked  proposition  un- 
connected with  the  facts  of  the  case.  (First  as- 
signment of  error.) 

(1)  Under  the  pleadings  in  this  case  the  plain- 
tiff must  show  that  the  defendants  in  operating 
the  lead  works  and  shot  tower,  or  one  of  them, 
were  guilty  df  maintaining  a  common  nuisance 
which  was  inconvenient  and  troublesome  to  the 
whole  neighboring  community  in  general,  and 
that  from  the  same  the  plaintiff  suffered  a  special 
or  peculiar  injury*  Answer,  Refused.  (Second 
assignment  of  error.) 

(2)  Under  all  the  evidence  the  plaintiff  has 
not  shown  that  either  the  lead  works  or  shot 
tower  was  a  common  nuisance.  Answer.  Re- 
fused.     (Third  assignment  of  error.) 

(5)  The  plaintiff  to  recover  must  show  an  ac- 
tual and  substantial  interference  with  and  annoy- 
ance to  him  or  his  property  in  the  use  and  occu- 
pation of  his  property,  and  a  slight  and  rare 
damage  would  not  entitle  him  to  recover.  Aniwer, 
This  point,  as  an  entire  proposition,  is  refused. 
While  it  is  true  that  an  actual  and  substantial 
interference  must  exist,  the  plaintiff  may  still  re- 
cover for  a  slight  and  rare  damage  if  that  dam- 
age be  actual  and  substantial  and  the  result  or 
effect  of  a  nuisance  created  and  maintained  by 
the  defendants.     (Fourth  assignment  of  error.) 

The  Court  in  charging  the  jury  s^id,  inter  cdia, 
as  follows : — 

<<  It  is  a  well  settled  principle  in  law  that  the 
owner  of  land  may  make  use  of  it  according  to 
his  own  pleasure  and  for  any  purpose,  provided 
that  in  the  use  thereof  he  does  not  injure  his 
neighbor  or  the  public.  *Sic  utere  tuo  ut  alienum 
non  ladasy'  so  use  thine  as  not  to  injure  another, 
is  a  maxim  which  the  law  requires  shall  be  ob- 
served by  every  one,  and  is  the  only  limit  to  un- 
qualified and  unrestricted  liberty  in  the  use  to  be 
made  of  property  by  the  owner.     It  is  the  right, 


therefore,  for  any  one  to  carry  on  any  lawful  busi- 
ness on  his  own  land  if  the  operations  and  results 
be  entirely  confined  to  his  own  premises  and  do 
not  affect,  endanger,  om  injure  any  p^nson  outside. 
The  manufacture  of  lead  pipe  and  shot  is  not  an 
unlawful  business  in  itself,  and  therefore  can  be 
'carried  on  if  conducted  so  as  not  to  injure  indi- 
viduals  or  the  public.  If  the  manufacture,  how- 
ever, becomes  a  nuisance  it  can  be  controlled  ;  if 
a  common  nuisance,  by  indictment ;  if  a  private 
nuisance,  by  an  action  for  the  damage  sustained 
by  the  individual,  and  in  some  cases  of  an  aggra- 
vated character  at  least  by  the  abatement  through 
the  instrumentality  of  a  bill  in  equity  at  the  in- 
stance of  the  private  sufferer. 

^'The  injuries  complained  of  here  are  such 
that,  if  caused  by  the  defendants  in  the  use  of 
their  property  and  in  the  transactions  of  their 
business,  the  plaintiff  would  be  in  law  entitled  to 
ask  for  redress.  To  use  one's  own  property  in 
such  a  way  as  to  create  poisonous  odors  and  the 
like,  whereby  his  neighbor's  health  and  comfort 
are  endangered  or  destroyed,  and  his  premises 
rendered  uninhabitable  or  dangerous  to  be  occu- 
pied, could  not  be  regarded  as  the  use  of  <  thine 
as  not  to  injure  another.' 

<'  The  plaintiff  does  not  allege  that  he  has 
sustained  any  injury  or  damage  by  reason  of 
negligence  on  the  part  of  the  defendants^  Neg* 
ligence,  therefore,  is  not  an  issue  in  this  contro- 
versy. The  allegation  is  that  the  defendants  un- 
lawfully erected  works  in  which  large  quantities 
of  arsenic  and  lead  and  other  poisonous  minerals 
Were  used  and  that  the  atoms,  particles,  dust,  and 
poisonous  odors  therefrom  were  cast  into  and 
upon  the  premises  of  the  plaintiff,  to  his  great 
damage  and  to  the  creation  and  maintenance  of  a 
common  nuisance.  A  nuisance  is  defined  to  be 
^  anything  done  to  the  hurt  or  annoyance  of  the 
land,  tenements,  or  hereditaments  of  another.' 
A  common  or  public  nuisance  becomes. a  private 
nuisance  also  when  it  especially  annoys  or  injures 
an  individual. 

''An  actionable  nuisance  is  anything  wrong- 
fully done  or  permitted  which  injures  or  annoys 
another  in  the  enjoyment  of  his  legal  rights.  It 
is  not  meant  by  this  that  every  annoyance  is 
actionable.  There  are  annoyances  without  fault, 
and  such  as  in  the  reasonable  use  of  property  must 
be  borne  with  by  others.  [But  I  need  not  discuss 
the  subject  further  than  to  cite  from  the  Pennsyl- 
vania Lead  Company's  Appeal  (15  Norris,  page 
116).  In  that  case,  Judge  Gobdon,  quoting 
from  Blackstone,  says :  '  If  one  erects  a  smelting 
house  for  lead  so  near  the  l^ttid  of  another  that 
the  vapor  and  smoke  kill  his  com  and  grass,  and 
damage  his  cattle  therein,  this  is  held  to  be 
a  nuisance.'  He  also  adds :  '  All  intelligent  per- 
sons are  aware  thfit  lead  va{>or8  are  poisonous, 
and  this  the  more  so,  as  they  are  often,  as  in  this 
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in  hand,  accompanied  with  arsenic*'  The 
Pennsjlvania  Lead  Oompany  was  engaged  in 
ameiting  ores,  while  the  present  defendants  are 
not  so  engaged,  bat  in  both  cases  the  product  of 
the  works  is  obtained  by  the  use  of  lead  and 
arsenic  in  its  manofactare.  Under  the  anthoritj 
^  this  decision  I  am  of  the  opinion  that  it  is  a 
Boisance  to  erect  and  conduct  works  which  pro- 
duce like  effects  to  that  of  the  Pennsylvania 
Lead  Company,  although  not  engaged  in  the 
same  business."]  (FiAh  assignment  of  error.) 
^  If  the  use  of  lead  and  arsenic  produce  the  dele<^ 
terious  and  poisonous  effects  indicated  in  the  case, 
ao  matter  what  the  Itusiness  conducted  may  be,  it 
would  be  regarded  as  a  nuisance,  and  one  which 
could  be  abated  by  an  injunction.  You  will 
therefore  determine  from  the  evidence  produced 
in  your  hearing  in  court,  and  from  your  inspection 
of  the  premises,  made  by  consent  of  the  parties, 
first,  whether  the  defendants  in  the  prosecution 
of  their  business  created  and  cast  upon  plaintiff's 
premises  the  poisonous  vapors,  atoms,  particles, 
dost,  and  od<Mrs  complained  of;  and,  second,  if 
you  find  such  to  be  the  fact,  to  ascertain  the 
amount  of  the  damage  and  extent  of  the  injury 
which  the  plaintiff  has  sustained  therefrom.  If 
you  find  that  no  nuisance  was  created  and  main- 
tained, your  verdict  will  be  for  the  defendants. 
If,  however,  you  should  find  otherwise,  it  will  be 
necessary  that  you  should  know  the  measure  of 
damages  as  prescribed  by  law  for  the  injuries 
which  have  been  sustained  .  .  .  ." 

Verdiot  for  plaintiff  for  $700  and  judgment 
thereon.  Defendants  then  took  this  writ,  and 
assigned  error  as  above^ 

William  S.  Pier  and  i>.  T.  Watson^  for  plain- 
tifis  in  error. 

The  testimony  showed  clearly  that  the  defend- 
ants' works  were  not  a  common  nuisance,  and 
Mrs.  Grantz's  case  was  an  isolated  one.  She  was 
plainly  more  susceptible  to  lead  poisoning  than 
any  of  her  neighbors,  and  it  should  have  'been 
left  to  the  jury  to  say  whether  this  susceptibility 
was  an  extraordinary  one. 

And  see — 
Greenland  v.  Chaplin,  5  Bzch.  248. 

As  to  the  fourth  assignment  of  error,  see — 
Rez  V.  Tindall,  6  Ad.  &  £.  143. 
Tipping  V.  St.  Helen's  Smelting  Co.,  116  E.  C.  L. 

R.  608. 
Hnckenstein'8  Appeal,  20  P.  F.  Sm.  102. 

The  language  of  the  learned  Court,  set  out  in 
the  fifth  assignment,  was  calculated  to  unduly 
|ircjudice  the  jury  against  our  defence,  in  that  it 
likened  it  to  a  case  in  which  this  Court,  upon  en- 
tirely different  facts,  had  adjudged  the  defendants' 
works  a  nuisance.  The  facts  in  that  case — The 
Pennsylvania  Lead  Company's  Appeal  (15  Nor- 
ris,  116) — were  unknown-  to  the  jury,  and  they 
eoaM  not  know  why  a  nuisance  was  established 
tb^«,  nor  didcriminate  the  essential  features  of 


that  case  from  this.  The  Court  told  them,  in 
effect,  that  in  both  cases  the  defendants  were  en- 
gaged in  manufacturing,  and  used  therein  lead 
and  arsenic,  and  then  left  it  to  them  to  find 
whether  the  effects  of  their  use  in  our  case  were 
the  same  with  those  in  that,  and  instructed  them 
that,  if  so,  then  the  defendants  maintained  a 
nuisance. 

W.  D.  Moore  {John  Barton  and  F.  O.  McGirr 
with  him),  for  defendants  in  error,  cited^ — 
Pennsylyania  Lead  Co.'s  Appeal,  16  Nor.  116. 

January  3, 1888.  The  Court.  The  learned 
Court  below  declined  to  afiirm  the  defendants' 
tenth  point  (first  assignment)  for  the  reason  that 
it  was  only  a  naked  proposition,  unconnected 
with  the  facts  of  the  ca^e. 

I  assume  the  learned  Judge  would  not  have 
denied  the  point  had  he  considered  that  tliere 
was  evidence  from  which  the  jury  might  have 
found  the  facts  of  which  it  is  predicated.  An 
injury  to  a  single  individual  from  lead  poisoning, 
because  of  a  peculiar  and  exceptional  suscepti- 
bility of  such  person  to  such  influence,  when  the 
trace  of  arsenic  or  lead  was  so  slight  as  not  in 
any  degree  to  affect  other  persons,  would  not  be 
sufficient  to  make  the  lead  works  a  common  or 
public  nuisance.  So  plain  a  proposition  does  not 
need  elaboration. 

We  turn  then  to  the  question  whether  the 
Court  was  correct  in  assuming  that  the  point  was 
a  mere  abstract  proposition,  unconnected  with  the 
facts  of  the  case.  Here  we  think  the  learned 
Judge  inadvertently  fell  into  error.  It  is  true 
there  is  no  direct  testimony  as  to  the  alleged  pe- 
culiarity and  susceptibility  of  the  wife  of  the 
plaint^  below  to  the  infiuence  of  lead  and  arse- 
nic, and  it  was,  doubtless,  this  circumstance, 
which,  in  the  hurry  of  the  trial,  misled  the  Court 
below.  The  fact  was  overlooked  that  there  was 
testimony  from  which  the  jury  might  have  drawn 
such  an  inference.  Thus,  if  we  have  the  proof 
that  one  person  has  sustained  iT\jury  from  the 
fume?  thrown  out  by  the  lead  works,  while  one 
hundred  other  persons  equally  exposed  to  its  in- 
fiuence are  not  affected  by  it  in  any  degree,  the 
jury  would  have  a  right  to  infer  that  the  one  per- 
son had  <<a  peculiar  and  very  exceptional  idio- 
syncrasy or  susceptibility"  to  the  infiuence  of 
lead  and  arsenic  We  think  there  was  enough 
evidence  to  submit  upon  this  question,  and  that 
the  point,  should  have  been  afi&rmed. 

We  also  sustain  the  second  assignment  of  error. 
The  plaintiff  declared  as  for  a  common  and  public* 
nuisance,  with  an  averment  of  special  damages. 
The  plea  was  the  general  issue.  By  the  defend 
ants'  first  point  the  Court  was  asked  to  instruct 
the  jury  that,  '^  under  the  pleadings  in  this  case, 
the  plaintiff  must  show  that  the  defendants,  in 
operating  th6  lead  works  and  shot  tower,  or  one 
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of  tbera,  were  guilty  of  maintaining  a  common 
nuisance,  which  was  inconvenient  and  trouble- 
some to  the  whole  neighboring  community  in 
general,  and  that  from  the  same  the  plaintiff  suf- 
fered a  special  peculiar  injury."  This  point  the 
Court  refused,  and  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $700. 

As  between  the  parties,  as  the  record  now 
stands,  the  effect  o(^  the  verdict  is  to  establish  the 
fact  conclusively  that  the  works  of  the  defendants 
are  a  common  nuisance.  With  the  fact  thus 
established  by  a  verdict  at  law,  it  mi^ht  be  a 
question  whether  a  Court  of  £quity  could  refuse 
to  enjoin  the  further  operation  of  the  works  as  a 
continuing  nuisance.  Tet  if  the  jury  had  been 
instructed  that,  under  the  pleadings,  they  must 
find  the  works  were  a  common  nuisance  to  entitle 
the  plaintiff  to  recover,  they  might  even  have 
hesitated  to  do  so  under  the  evidence.  The  weight 
of  the  evidence  was  the  other  way.  An  error  is 
sometimes  rendered  more  palpable  by  a  consider- 
ation of  the  results  which  logically  follow  it. 
Were  there  nothing  else  in  the  case  we  would 
hesitate  to  reverse  for  this  reason,  as  the  narr. 
might  have  been  amended  below,  but  as  the  case 
must  go  back  it  is  proper  to  refer  to  it. 

The  defendants'  second  point  if  affirmed  would 
have  withdrawn  the  question  of  nuisance  from  the 
jury,  and  it  was  not  error  to  decline  it. 

By  the  defendants'  fifth  point  the  Court  was 
asked  to  instruct  the  jury,  that  <^  the  plaintiff  to 
recover  must  show  an  actual  and  substantial  in- 
terference with,  and  annoyance  to  him  or  his  pro- 
perty in  the  use  and  occupation  of  his  property, 
and  a  slight  and  rare  damage  would  not  entitle 
him  to  recover."  This  point  was  answered  as 
follows :  <<  This  point  as  an  entire  proposition  is 
refused.  While  it  is  true  that  an  actual  and  sub- 
stantial interference  must  exist,  the  plaintiff  may 
still  recover  for  a  slight  and  rare  damage  if  that 
damage  be  actual  and  substantial,  and  the  result 
or  effect  of  a  nuisance  created  and  maintained  by 
the  defendants."  I  do  not  regard  this  answer  as 
clear  or  as  consistent  with  itself.  As  the  case 
must  go  back  for  a  re-trial,  it  is  proper  to  say  that, 
in  our  opinion,  the  plaintiff  can  only  recover  for 
a  substantial  injury.  The  defendants  were  en- 
gaged in  a  lawful  business.  Whether  they  made 
a  judicious  selection  of  a  site  therefor,  in  view  of 
its  character  and  the  nature  of  its  surroundings, 
is  a  question  as  to  which  I  express  no  opinion. 
But  they  are  entitled  to  a  reasonable  enjoyment 
of  their  property,  and  mere  trifling  annoyances  or 
injuries  necessarily  incident  thereto  would  not 
move  a  chancellor  to  restrain  their  o^rations. 
(Rhodes  V.  Dunbar,  57  Penna.  274;  Hucken- 
stine's  Appeal,  70  Id.  102 ;  Rex  v.  Tindal,  6  Ad. 
&  E.  143 ;  -Tipping  v.  St.  Helen's  Smelting  Co., 
116  E.  C.  L.  R.  608.)  So  I  apprehend  a  rare 
and  trifling  injury  necessarily  resulting  from  a 


lawful  business  would  not  sustain  an  action  at 
law.  It  must  be  a  real,  substantial  injury.  Were 
it  otherwise,  many  occupations  could  not  be  car- 
ried on  at  all  in  large  cities.  There  are  some  in- 
juries too  slight  and  exceptional  to  be  recognized 
as  a  bar  to  the  active  industries  of  the  country. 
Every  lawful  enterprise  contributes  to  the  public 
good.  It  furnishes  employment  to  the  idle,  pro- 
motes every  other  branch  of  industry,  and  in  this 
way  indirectly  benefits  the  whole  community.  It 
is  not  unreasonable  that  the  individual  members 
of  the  community  thus  benefited  should  make 
some  slight  sacrifices  for  the  public  welfare. 

The  fifth  and  last  assign  lAent  alleges  that  the 
Court  erred  in  that  portion  of  its  charge  in  which 
reference  was  made  to  the  Pennsylvania  Lead 
Company's  Appeal  (96  Penna.  116).  We  think 
it  was  an  unfortunate  reference  for  the  defendant, 
and,  under  the  circumstances,  could  not  have 
failed  to  influence  the  jury.  The  cases  are  widely 
different,  and  although  the  learned  Judge  told  the 
jury  that  *'  The  Pennsylvania  Lead  Company  was 
engaged  in  smelting  ore,  while  the  present  de- 
fendants are  not  so  engaged,  but  in  both  cases  the 
product  of  the  works  is  obtained  by  the  use  of 
lead  and  arsenic  in  its  manufacture,"  yet  the 
Court  failed  to  point  out  the  essential  difference 
between  them.  This  is  apparent  from  the  next 
sentence  of  the  charge :  **  Under  the  authority  of 
this  decision  I  am  of  the  opinion  that  it  is  a  nuis- 
ance to  erect  and  conduct  works  which  produce 
like  effects  to  that  of  the  Pennsylvania  Lead 
Company,  although  not  engaged  in  the  same  busi- 
ness." From  this  language  the  jury  could  hardly 
fail  to  draw  the  inference  that,  inasmuch  as  the 
Pennsylvania  Lead  Works  had  been  declared  a 
nuisance,  if  the  defendants'  plant  produced  like 
results  it  must  also  be  a  nuisance.  The  difference 
in  degree  was  wholly  overlooked.  Whereas  it  is 
claimed  by  the  defendants  that  if  their  works  do 
throw  off  the  noxious  substances  referred  to  in  the 
case  of  the  Pennsylvania  Lead  Company,  it  is  in 
such  small  quantity  as  not  to  affect  the  general 
health  and  comfort  of  the  neighborhood.  It  would 
be  better  in  the  next  trial  of  this  case  to  omit  all 
reference  to  the  case  in  96  Penna. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  J. 

Tbunkbt,  Green,  and  Clakk,  JJ.,  absent. 

H.  c.  o. 


Oct.  »87, 139.  October  31, 1887. 

Briggs  et  al.  v.  Holmes  et  al. 

Negotiable  instrument — Payment  of  debt  &y— 
When  an  extinction  of  prior  debt. 

The  giving  of  a  check  of  a  third  i>er8ony  without 
more,  is  not  necesaarily  payment  of  the  debt  for  which 
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it  is  reeeiTed,  and  in  the  absence  of  any  agreement, 
express  or  impli«Ml,  the  presamption  is  that  it  is  onlj 
conditional  payment ;  bot  that  presamption  maj  be  re- 
bottdd  bj  circumstances  tending  to  show  the  contrary. 

Where  there  was  evidence  of  a  course  of  dealing, 
ind  an  understanding  between  the  debtor  and  creditor 
that  the  checks  of  the  cashier  of  a  bank  would  be  re- 
ceived as  cash,  that  tends  to  rebut  the  presbmption  of 
oooditional  payment,  and  the  facts  should  be  sub- 
mitted  to  the  Jury. 

Canonsburg  Iron  Co.  v.  Union  Nat.  Bank,  17  Pitts, 
iieg.  Jour.  93,  distinguished. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Case,  by  John  6.  Holmes,  James  J.  Donnell, 
W.  R.  Holmes,  and  Nathaniel  Holmes,  trading 
as  N.  Holmes  &  Sons,  against  C,  Q.  Briggs  and 
John  Drum,  trading  as  Briggs  &  Drum.    . 

On  the  trial,  before  Stowe,  F.  J.,  the  follow- 
ing facts  appeared :  Briggs  &  Drum  are  live- 
stock commission  merchants,  located  at  Central 
Stockyards,  Pittsburgh.  They  sold  live-stock 
for  Alexander  &  Co.,  who  drew  on  them  for  pro- 
ceeds of  sale,  amounting  to  $2700,  sending  the 
draflt  to  N.  Holmes  &  Sons  for  collection.  Briggs 
&  Drum  received  notice  of  the  draft,  and 
promptlj  paid  same  by  giving  N.  Holmes  &  Sons 
a  cashier's  check  to  their  (N.  Holmes  &  Sons') 
order  on  the  Penn  Bank  of  Pittsburgh.  This 
occurred  Saturday,  May  24,  1884,  and  the  Penn 
Bank  closed  its  doors  on  the  following  Monday. 
The  cbeck  was  not  paid.  The  matter  was  not 
mentioned  for  some  six  or  eight  months  after- 
wards, when  N.  Holmes  &  Sons  requested  Briggs 
4  Drum  to  pay  the  claim,  which  they  declined 
to  do,  ailing  that  they  had  paid  the  draft.  The 
(acts  were  undisputed.  A  number  of  drafts  on 
Briggs  &  Drum  had  been  paid  in  the  same  manr 
ner,  aggregating  about  $80,000.  N.  Holmes  & 
Sons  had  refused  to  accept  the  personal  check  of 
Briggs  &  Drum  for  drafts,  and  demanded  a 
cashier's  check,  or  certified  check,  and  pursuant 
to  this  requirement  the  cashier's  cbeck  was  given. 
The  business  relations  of  the  parties  were  pleas- 
ant, and  there  was  no  question  as  to  the  good 
(kith  of  Briggs  &  Drum  in  giving  the  cashier's 
check. 

Defendant  requested  the  Court  to  charge  the 
jury  as  follows  : — 

(1)  That  the  acceptance  by  plaintiffs  from 
defendants  of  the  cashier's  check  of  Penn  Bank, 
drawn  to  plaintiff's  order  for  the  amount  of  the 
draft  of  Alexander  &  Co.,  and  the  delivery  to 
defendants  of  the  said  draft,  followed  by  failure 
on  the  part  of  plaintiffs  to  notify  defendants  of 
the  dishonor  of  said  cashier's  check,  and  the  re- 
tention of  said  check  until  the  present  time,  and 
collection  of  dividend  on  account  thereof,  is  a 
bar  to  the  plaintiffs'  right  tq  recover  in  this  suit. 
Answer.  Befu$ed,    (First  assignment  of  error.) 


(2)  If  the  jury  find  that  N.  Holmes  &  Sons 
accepted  from  Briggs  db  Drum  the  cashier's  check 
of  the  Penn  Bank  as  payment  of  the  draft  of 
Alexander  db  Co.  on  Briggs  &  Drum,  the  ver- 
dict must  be  for  defendants.  Answer,  ^^  This  is 
correct  as  a  proposition  of  law,  but  under  the 
facts  in  this  case,  we  think  there  is  no  sufficient 
proof  to  uphold  the  jury  upon  that  question, 
therefore  this  point  is  refused."  (Second  assign- 
ment of  error.) 

(3)  In  determining  the  question  whether  said 
cashier's  cbeck  was  accepted  as  payment,  the 
jury  should  take  into  consideration  all  the  cir- 
cumstances connected  with,  the  giving  of  said 
check,  and  the  surrender  to  Briggs  &  Drum  of 
the  draft ;  also,  the  failure  of  N.  Holmes  &  Sons 
to  give  notice  of  the  non-payment  of  said  cheeky 
and  the  fact  that  thej  (N.  Holmes  &  Sons)  have 
retained  said  cheek  and  collected  a  dividend 
thereon  from  the  Penn  Bank.  Answer.  "  This 
point  must  be  refused,  as  we  have  already  said 
there  are  no  sufficient  facts  in  evidence  to  justify 
the  jury  in  finding  payment."  (Third  assign- 
ment of  error.) 

(4)  That  the  failure  on  the  part  of  N.  Holmes 
&  Sons  to  give  notice  to  Briggs  &  Drum  of  the 
non-payment  of  said  cashier's  check,  and  their 
retaining  possession  of  said  check  without  offer 
to  surrender  same  until  the  present  date,  and  col- 
lecting dividend  thereon  from  the  assignee  of  the 
Penn  Bank,  raise  a  sufficiently  strong  presump- 
tion that  said  check  was  accepted  as  absolute 
payment  of  the  draft,  to  justify  the  jury  in  find- 
ing a  verdict  for  defendants.  '  Answer*  Refused. 
(Fourth  assignment  of  error.) 

Plaintiffs  requested  the  Court  to  charge  that 
under  all  the  evidence,  the  verdict  of  the  jury 
must  be  for  the  plaintiffs  for  the  amount  of  the 
check  given  by  defendants,  witli  interest  from 
May  26,  1884,  less  a  credit  for  the  dividend  re- 
ceived from  Penn  Bank  by  plaintiffs.  Answer. 
Affirmed.     (Fifth  assignment  of  error.) 

Verdict  for  plaintiffs  for  $2991.42  and  judgment 
thereon.  Defendants  took  this  writ,  assigning  for 
error  the  answer  to  the  above  points. 

J,  McF,  Carpenter,  for  plaintiffs  in  error. 
If,  under  the  circumstances  of  the  case,  there 
is  an  implied  agreement  that  a  creditor  took  a 
negotiable  bill  as  payment  of  a  debt,  his  right  of 
action  for  the  debt  will  be  destroyed  and  his  only 
remedy  is  upon  the  instrument. 

Chitty  on  Ckmtraota,  649,  780. 
Even  without  such  an  agreement,  the  creditor 
must  give  notice  of  the  non-payment  of  the  in- 
strument in  order  to  hold  the  debtor  on  the  debt. 

2  Amerioan  Leading  Cases,  114. 

Woodcock  r.  Bennet,  1  Cowen,  713. 

Dayton  w.  Trull,  23  Wend.  345. 

Bank  v.  Hale,  16  S.  &  R.  160. 

Raymond  v.  Barr,  13  Id.  317. 

Curoier  v.  Pennock,  14  Id.  &1, 
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Cfaitty  ou  Bills,  §  499. 

Scruggs  V.  Gass,  8  Yeager  (Tenn.),  175.  , 

Caunt  V,  Thompson,  7  C.  B.  409. 

Camidge  v,  Allenbj,  Amer.  Cas.  vol.  il.  589. 

^mith  V.  Mercer,  Id.  623. 

When  a  negotiable  instrument  is  given  for  a 
debt,  it  operates  as  an  extinguishment  of  the 
same,  if  so  intended  by  the  parties,  and  the  ques- 
tion of  intention  is  for  the  jury. 

Seltzer  t^.  Coleman,  8  Caeej)  493. 

Hart  0.  Boiler,  15  S.  &  R.  162. 

Mason  v.  Wiokersham,  4  W.  &  S.  100. 

Stonie  u.  Miller,  4  Bar.  456. 

Slaymaker  v,  Gundacker,  10  S.  &  R.  75. 

Brown  et  al,  v.  Scott,  51  P.  S.  R.  357.    ^ 

Simms  u.  Clark,  11  III.  137. 

Magee  i;.  Carmack,  13  Id.  289. 

Bnrrill  v,  Watertown  B'k  &  L.  Co.,  61  Barb.  (N. 
Y.)  105. 

John  Dalzelly  for  defendants  in  error. 
Only  those  who  are  liable  on  a  bill  as  drawers 
or  indorsers  are  entitled  to  notice  of  dishonor. 
Wade  on  Law  of  Notice,  §  729. 
Van  Wort  r.  WooUey,  3  Barij.  &  Cres.  439. 
The  defendant  had   actual   knowledge  of  the 
failure  of  the  bank,  and  hence  want  of  notice  is 
not  a  defence. 

Lent  V,  Padelford,  10  Mass.  230 ;  S.  C.  2  Am.  Ld. 

Cas.- 60. 
Hicks  0.  Goates,  Cro.  Jao.  390. 
Juxon  v.  Thornfaill,  Cro.  Car.  132. 
Holmes  u.  Twist,  Hobart,  51. 
Henniug's  Cases,  Cro.  Jao.  432. 
McAuley  v.  Carter,  22  III.  55. 
Smith  o.  Goffe,  2  Ld.  Raym.  1126. 
Somersall  v,  Barneby,  Cro.  Jac.  287. 
Brookbank  v.  Taylor,  Id.  685. 

The  presumption  of  law  is  that  the  bill  was 
not  received  as  payment. 

Cauonsbarg  Iron  Co.  v.  Bank,  17  Pitts.  Leg.  J.  93. 

And  none  of  the  facts  of  this  case  are  sufficient 
to  rebut  the  presumption. 

January  8,  1888.  The  Court.  Briggs  &* 
Drum,  plaintiffs  in  error,  sold  live  stock,  on 
commission^  for  Alexander  &  Co.,  who,  through 
N.  Holmes  &  Sons,  drew  on  them  for  $2700,  pro- 
ceeds of  sale.  In  this  suit  on  the  draft,  the  defence 
of  Briggs  &  Drum  was  payment,  on  presentation, 
by  cashier's  check  of  the  Penn  Bank  to  the  order 
of  N.  Holmes  &  Sons,  plaintiffs  below.  The  latter 
admitted  the  check  was  received  by  them,  but 
not  as  absolute  payn^ent.  The  question,  there- 
fore, was  whether  tbe  cashier's  check  was  re- 
ceived as  absolute  or  only  as  conditional  pay* 
ment,  and  whether,  under  the  evidence,  that  was 
properly  a  question  of  law  for  tbe  Court  or  one 
of  fact  for  the  jury. 

It  is  conceded  by  plaintiffs  in  error  that  tbe 
giving  of  a  third  person's  check,  without  more, 
is  not  necessarily  payment  of  the  debt  for  which 
it  is  received,  and  in  the  absence  of  any  agree- 
ment, express  or  implied,  the  presumption  is  that 
it  is  only  conditional  payment,  but  that  presump- 


tion may  be  rebutted  by  circumstances  tending  t€> 
show  the  contrary.     They  contend  the  evideaoe 
in  this  case  shows  a  course  of  dealing,  between, 
defendants   in  error  and   themselves,  in   whicb. 
Penn  Bank  cashier's  checks  were  recognized  as 
cash  in  payment  of  drafts ;  and  if  the  question 
had  been  submitted  to  the  jury  they  would  have 
been  wanranted  in  finding  the  payment  in  contro-> 
versy  was  absolute  and  not  conditional.     In  8np<- 
port  of  this  position  they  refer  to  the  evidence  of 
J.  G.  Holmes,  who  testified  in  substance  that  the 
draft  in  suit  was  received  and  lifted,  May  24, 
1884,  by  cashier's  check ;  that  his  firm  had  been 
collecting  drafts  on  Briggs  &  Drum  for  several 
years,  and  payment  had  always  been  made  in 
same  manner.     Also,  to  the  evidence  of  W.  H« 
Drum,  to  the  efi^ct  that  he  had  been  previously: 
instructed  by  N.  Holmes  &  Sons  to  pay  drafts 
with  cashier's  checks ;  that  the  checks  of  Briggs 
&  Drum  would  not  be  acceptable,  etc.     On  cross- 
examination,  same  witness,  referring  to  a  conver-^ 
sation  had  at  N.  Holmes  &  Sons'  bank,  says :  ^^  I 
was  told  that  they  would  not  accept  our  check  for 
the  payment  of  drafts,  and  that  they  would  ac- 
cept the  cashier's  check  of  the  Penn  Bank."     It 
is    further  contended   that   the  conduct  of  N. 
Holmes  &  Sons,  in  not  notifying  Briggs  &  Drum 
of  the  non-payment  of  the  check,  and  not  making 
any  demand  on  them  for  six  months  after  the 
bank  failed,  is  corroborative  of  the  alleged  un- 
derstanding that  ca^ier's  checks  would  be  re- 
ceived as  cash  in  payment  of  drafts. 

Without  further  reference  to  the  evidence,  we 
are  satisfied  the  question  of  fact,  upen  which  the 
defence  hinged,  was  fairly  raised,  and  should 
have  been  submitted  to  the  jury  under  proper  in- 
structions. In  the  facts  which  the  evidence 
tended  to  prove,  this  case  is  distinguishable  from 
Canonsburg  Iron  Co.  v.  Union  National  Bank 
(17  Pittsburgh  Legal  Journal,  93)  in  this,  that  in 
that  case  the  only  and  undisputed  fact  upon  which 
the  case  turned,  was  that  the  bank,  as  holder  of 
the  note,  received  from  the  maker  a  cashier's 
check  to  its  own  order  for  the  amount,  and  sim- 
ultaneously therewith  delivered  tlie  note.  There 
was  no  admission^  in  the  case  stated,  of  a  previ- 
ous course  of  dealing  or  understanding  between 
the  parties  that  cashier's  checks  should  be  re- 
ceived as  cash.  In  this  case  we  think  there  is 
some  evidence,  on  these  subjects,  that  is  proper 
for  the  consideration  of  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awardefd. 

Opinion  by  Stebbett,  J. 

Tbukket  and  Clabk,  JJ.,  absent. 

w.  H.  a.,  jr. 
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OM.  '87, 181.  Ootobep  7,  1887. 

Appeal  of  Douglass  et  al. 

Ad  of  March  14, 1850 — Ferry — Exclusive  prit' 
ikge-'Practice — Article  X  VI,  of  CanHituHon, 

iB  iet  of  AflBemblj  giying  an  ezolaslTe  priyilege  of 
Bsmtainiiig  a  ferrj,  and  authorizing  the  grantee  to 
noke  good  and  oonvenient  landings  on  each  side  of 
the  river,  does  not  impose  upon  him  the  dntj  of  ac- 
qdring  landings  in  fee. 

Where  such  grantee  seeks  to  restrain  others  from 
infringing  Dpon  his  exclusive  rights,  the  latter  cannot 
set  up  as  a  defence  that  the  said  grantee  has  failed  to 
■ttoplf  wHh  the  provisions  of  the  Act  giving  him  the 
privileges. 

Where  such  m  grantee  famishes  sufficient  ferrj  ac- 
«miiodatioii8  for  the  neighborhood,  e.  ^.,  &  skiff,  he 
will  be  regarded  as  having  '*  commenced  business  in 
mod  faith*'  within  the  meaning  of  section  1  of  Article 
IVI.  of  the  Constitution  of  1874,  which  declares  that 
"ill  grants  of  .  .  .  exclusive  privileges  .  .  .  under 
which  business  has  not  been  commeno^  in  good  faith, 
shall  thereafter  have  no  validity." 

Appeal  from  a  decree  of  the  Common  Fleas  of 
Westmoreland  County. 

Bill  in  equity,  bj  Eli  Suter  against  James  E. 
Douglass,  George  M'Cowan,  and  Robert  Aber- 
crombie,  to  restrain  the  latter  from  operating  a 
ferry  across  the  Yoaghioghenj  River. 

The  bill  set  out  that  complainant  had,  on 
March  14, 1850,  obtained  a  grant  from  the  Legis- 
lature as  follows : — 

Section  1.  That  Eli  Suter,  'his  heirs  and  assigns, 
shall  have  thetfight  and  privilege,  at  their  expense,  to 
fluke  good  and  ooiyvenient  landings  on  the  east  and 
WMt  side  of  the  Yonghiogheny  River,  at  Suter's  saw- 
Biill,  in  Sewickley  Township,  Westmoreland  County. 

Section  2.  The  said  Eli  Suter,  his  heirs  and  assigns, 
shall  keep  the  said  landings  and  ferry  in  good  condi- 
tion and  rspair,  fit  for  the  transportation  and  passage 
•f  men  and  horses,  and  other  animals  and  carriages 
of  all  descriptions ;  and  shall  keep  good  and  substan- 
till  hoats  and  other  necessary  crafts,  and  competent 
and  careful  ferrymen,  who  shall  constantly,  as  occa- 
sion may  require,  attend  for  the  purpose  of  transport- 
ing travellers  and  others,  cattle  and  carriages  over  the 
tJd  river,  with  all  reasonable  diligence  and  attention. 

Section  3.  That  the  said  Eli  Suter,  his  heirs  and 
sMlgns,  for  keeping  up  and  maintaining  the  said  land- 
ings and  ferry,  as  aforesaid,  shall  receive  from  persons 
passing  over  said  river  at  said  ferry,  such  prices  and 
ofaarges  as  are  customarily  paid  at  other  ferries  on  said 
river,  subject  to  such  rules  and  regulations  as  the 
Court  of  Quarter  Sessions  of  the  county  of  Westmore- 
land may  direct :  Prwided^  That  nothing  in  this  Act 
contained  shall  be  so  construed  as  to  invest  in  said  Eli 
8at«',  and  his  heirs  and  assigns,  the  right  to  receive 
or  charge  any  travellers,  cattle,  or  carriages,  as  afore- 
said, on  land  belonging  to  any  other  person  or  persons, 
without  the  cofnsent  of  the  owner  or  owners  of  said 
land,  or  to  prevent  any  future  Legislature  from  resum- 
ing the  pririleges  hereby  granted. 

Comi^ainaDt  further  alleged  that  he  had  com- 
plied in  all  respects  with  thb  grant,  and  that  his 


rights  bad  been  invaded  bj  respondents  in  set-  ' 
ting  up  a  rival  ferry,  whereby  he  was  damaged. 
He  therefore  prayed  for  an  injunction  to  restrain 
and  enjoin  respondents  from  maintaining  such 
ferry. 

To  this  hill  respondents  answered,  inter  aliaj 
that  the  complainant,  having  failed  to  commence 
business  in  good  faith  prior  to  the  adoption  of  the 
new  Constitution,  had  forfeited  his  rights  under 
the  grant ;  that  he  could  not  maintain  his  bill  for 
injunction  to  restrain  respondents  from  landing 
on  the  west  shore  because  he  had  never  acquired 
any  ground  on  that  side  of  the  river,  and  that  he 
had  an  adequate  remedy  at  law  for  any  trespass 
committed  by  respondents  on  his  land. 

The  case  was  referred  to  a  Master  (A.  M. 
Sloan,  Esq.),  by  whom  the  facts  were  found  to  be 
as  follows:  "After  the  passage  of  the  Act  of 
March  14,  1850,  the  plaintiff  established  a  skifif 
ferry  for  passengers,  and  a  flat  for  teams,  etc., 
from  a  point  at  the  terminus  of  the  township  road 
on  the  east  side,  to  the  terminus  of  the  '  Eliza- 
beth' road  on  the  west  side.  The  point  on  the 
east  side,  viz.,  the  township  road,  was  used  for  a 
landing  until  1855,  when  the  road  was  abandoned 
and  a  new  one  made  about  forty  feet  above  ;  the 
new  road  running  under  the  trestle-work  used  in 
connection  with  the  plaintiff's  saw-mill.  In 
1860  the  public  road  was  again  changed  to  its 
present  location,  the  terminus  of  the  road  being 
used  as  a  landing.  The  piaintiflP  owns  the  land 
along  the  shore  of  the  east  side  of  the  river  for 
about  four  hundred  yards,  both  above  and  below 
the  public  road  on  the  east  side.  On  the  west 
side  of  the  river  the  landings  used  by  the  plain- 
tiff, or  those  under  him,  depended  somewhat  on 
the  stage  of  the  water.  The  two  most  used, 
however,  were  at  the  Elizabeth  road,  and  at  a 
flat  rock  about  four  hundred  feet  above,  known 
as  the  ^  upper  landing.'  The  upper  landing  was 
used  only  for  skiff  purposes  until  some  time  in 
1881  or  1882,  at  which  time  a  road  was  made  by 
the  plaintiff  down  to  this  landing,  after  which 
teams  could  be  landed  at  this  point.  Prior  to 
this  the  flat  landing  was  at  the  Elizabeth  road. 
The  plaintiff  never  acquired  any  land,  for  land- 
ing purposes,  on  the  west  side,  by  lease  or  other- 
wise, the  land  belonging  to  John  J.  Douglass  and 
his  brother  William  as  tenants  in  common,  from 
some  time  prior  to  1850  up  to  1866,  when  parti- 
tion thereof  was  made ;  William  Douglass  taking 
the  land  upon  which  plaintiff's  b^ts  landed. 
He  held  it  for  some  time  thereafter,  when  it  was 
sold  at  sheriff's  sale  to  A.  M.  McClure,  the  pres- 
ent owner.  The  plaintiff  kept  the  landings  at  the 
township  road,  on  each  side,  in  reasonable  condi- 
tion and  repair.  He  did  not  at  all  times  have 
boats  for  the  transportation  of  *  men  and  horses 
and  other  animals,  and  carriages  of  all  descrip- 
tion.'   From  1873  to  1880  there  seems  to  have 
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been  no  boats  for  the  transportation  of  wagons.  I 
The  travel  across  the  river  at  that  point  was  very 
light,  prior  to  the  construction  of  the  railroad  on 
the  west  side ;  not  sufficient  to  justify  the  keeping 
of  a  regular  ferryman. 

'^  James  E.  Douglass,  the  respondetit,  on  or 
about  the  2dd  January,  1885,  established,  for 
public  use,  a  skiff  and  flat  ferry,  extending  from 
a  point  at  the  terminus  of  the  Elizabeth  road,  on 
the  west  side,  to  appoint  at  the  public  road  on  the 
east  side ;  the  terminal  points  of  the  rival  ferries 
being  the  same,  and  the  course  of  each  substan-^ 
tially  the  same.  The  defendant  has  operated, 
and  still  continues  to  operate,  his  ferry  so  estab- 
lished as  aforesaid.  This  ferry  has  |io  charter, 
nor  has  the  respondent  acquired,  by  lease  or 
otherwise,  any  ground  for  the  landings  used  by 
him  on  either  side  of  the  river.  The  land  on  the 
east  side  belonging  to  plaintiff;  on  the  west  side 
to  McClure." 

Upon  this  state  of  facts  the  Master  recom- 
mended that  a  perpetual  injunction  should  issue 
as  prayed  for  in  the  bill. 

To  this  report  respondents  filed  an  exception, 
averring  that  the  Master's  findings  of  fact 
showed  that  complainant  had  failed  to  comply 
with  the  requirements  of  his  grant,  and  that,  it 
was  error  to  report  in  favor  of  an  injunction. 

The  Court,  Hunter,  P.  J.,  dismissed  this  ex^ 
ception  and  entered  the  following  decree  :  "  The 
opinion  and  finding  of  the  Master  is  approved, 
and  a  perpetual  injunction  is  now  granted,  order- 
ing and  decreeing  that  the  said  respondents,  their 
agents,  servants,  and  employes,  be  enjoined  and 
restrained  from  keeping  and  maintaining  boats 
and  other  necessary  crafts  for  the  purpose  of 
transporting  travellers  and  others,  cattle  and  car- 
riages, over  said  river  and  ferry  aforesaid  ;  from 
using  the  landings  on  said  river  for  the  purposes 
aforesaid ;  and  from  charging,  receiving,  and  col- 
lecting prices,  charges,  or  tolls  for  transporting 
travellers  and  others  passing  over  said  river  at 
said  ferry,  as  craved  in  the  first  paragraph  of 
plaintiff's  prayer,  and  that  the  defendants  pay  the 
costs." 

Respondents  then  took  this  appeal,  assigning 
for  error  the  entering  of  this  decree. 

James  S.  Moorhead  (John  B.  Head  with  him), 
for  appellants. 

The  complainant  acquired  no  rights  in  the 
shores  by  the  grant  itself. 

Chambers  o.  Furry,  1  Teates,  167. 
Cooper  V.  Smith,  9  S.  &  R.  26. 
Chess  V.  Manown,  3  Watts,  219. 

All  grants  of  exclusive  privileges,  under  which 
business  had  not  been  begun  in  good  faith  prior 
to  the  adoption  of  the  Constitution  of  1874,  have 
no  validity. 

Constitution  of  1874,  Art.  XVI.  seo.  1. 


Advantage  can  be  taken  in  this  proceeding  o£ 
complainanrt's  failure  to  begin  business. 

Penna.  R.  R.  Co.  v.  Duncan,  17  Wbbklt  Notbs, 

193. 
Chincleolamonohe  Lnmber  Co.  o.  Com'th,  4  Oa't. 

438. 
Com'th  r.  Lykens  Water  Co.,  16  P.  L.  J.  459. 

F.  E.  Williams  (  C.  O.  Montooth,  E.  A.  Man- 
tooth,  E.  E.  BobbinSy  and  Griffith  with  him),  for 
appellee. 

The  appellants,  not  owning  land  on  either  side 
of  the  river,  could  not  land  even  at  a  public  road* 
Cooper  V,  Smith,  9  S.  &  R.  32. 
Chess  V,  Manown,  3  Watts,  219. 

Nor  have  they  the  right  to  destroy  by  compe- 
tition the  franchise  of  appellee. 

P.  &  L.  E.  R.  R.  Co.  V.  Jones,  1  Am.  212. 
The  privilege  of  landing  ferry-boats  on  land  of 
another  may  be  presumed  from  the  use  of  it  for  a 
long  time. 

Bird  V.  Smith,  8  Watts,  434. 

Johnson's  Appeal,  14  Norris,  78. 
The  Court  cannot,  in  this  collateral  proceed- 
ing, declare  the  legislative  franchise  forfeited. 

Irving  V.  Bank,  2  W.  &  S.  204. 

McCulij  t;.  R.  R.  Co.,  8  Cas.  25. 

Turnpike  Co.  r.  McConabj,  16  S.  k  R.  144. 

Com'th  V.  Ids.  Co.,  5  Mass.  230. 

Atty.-Gen'l  w.  Ins.  Co.,  2  Johns.  Ch.  380. 

Dyer  v.  Walker,  4  Wr.  160. 

Becket  v,  B.  k  L.  Assn.,  7  Nor.  213. 

Spahr  v.  Bank,  13  Id.  434. 

Freeland  v,  Ins.  Co.,  13  Id.  505. 

P.  W.  &  B.  R.  R.  Co.  t?.  Conway,  2  Amer.  617. 

January  3,  1888.  The  Court.  This  case 
has  been  so  fully  discussed  by  the  learned  Master 
and  the  Court  below  that  but  little  needs  to  be 
added.  We  start  out  with  the  admission  by  the 
appellants  that  the  grant  to  appellee  of  ferry  privi- 
leges by  the  Act  of  14th  March,  1850,  is  an  ex- 
clusive one  between  the  termini  named  on  the 
waters  of  the  Youghiogheny  River.  We  have  the 
further  fact,  found  by  the  Master,  and  not  denied, 
that  the  appellants  have  no  grant  of  ferry  rights 
from  the  Legislature,  there  or  elsewhere. 

We  have  the  additional  fact  that  the  appellee 
has  for  about  thirty-five  years  maintained  and 
operated  a  ferry  at  the  place  designated.  For 
the  earlier  portion  of  the  time  he  kept  a  skiff 
for  conveying  passengers  merely.  The  Master 
finds  :  "  From  1873  to  1880  there  seems  to  have 
been  no  boats  for  the  transportation  of  wagons. 
The  travel  across  the  river  at  this  point  was  very 
light  prior  to  the  construction  of  the  railroad  on 
the  west  side ;  not  sufficient  to  justify  the  keep- 
ing of  a  regular  ferryman." 

In  the  early  part  of  the  year  1885,  when  from 
various  causes  the  business  of  the  ferry  had  in- 
creased to  an  extent  that  promised  some  return  to 
the  appellee  for  his  outlay,  James  E.  Douglass, 
<Hie  of  the  appellants,  established  a  ferry  between 
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the  same  tertnim^  and  practicallj  over  the  same 
route.  He  has  no  license  from  the  State,  nor 
does  he  show  any  authority  whatever  for  estab- 
lishing a  pablic  ferry.  He  justifies  dividing  the 
•eantj  tolk  with  the  appellee  by  alleging  that  the 
latter  has  not  acquired  a  landing-place  on  the 
west  side  of  the  river,  from  which  we  are  asked 
to  decree  t^at  the  appellee  has  not  complied  with 
the  Act  of  1850,  and  is  not  entitled  to  be  pro- 
tected in  the  use  of  his  ferry  as  against  the  ap- 
pellant. 

We  do  not  take  this  view  of  the  matter.  The 
Act  of  1850  does  not  in  terms  impose  upon  the 
appellee  the  duty  of  acquiring  landings  in  fee. 
It  authorizes  him  <'  to  make  good  and  convenient 
landings  on  the  east  and  west  side  of  the  Youghiog- 
heoj  River," and  *'  for  keeping  up  and  maintaining 
the  said  landings  aiMl  ferry,"  he  is  ^^  authorized  to 
charge  customary  tolls,"  etc.  On  the  east  side 
of  the  river  the  appellee  lands  upon  his  own 
ground  ;  on  the  west  side  he  has  been  landing  all 
these  years  without  complaint  of  any  one,  prop- 
erty owner  or  passenger,  aud  the  Master  finds 
that  he  has  kept  the  landings  <'  in  reasonable  con- 
dition and  repair." 

We  are  of  opinion  that  the  appellants,  who 
show  no  rights  to  set  up  a  ferry,  have  not  any 
standing  to  allege  that  the  appellee  has  not  com- 
plied with  the  Act  of  Assembly.  The  Common- 
wealth may,  if  she  thinks  appellee  has  not  com- 
plied with  the  law,  and  is  maintaining  an  illegal 
ieny,  call  him  to  an  account,  and  forfeit  his  rights 
under  the  Act.  So  far  as  developed  by  this  case, 
however,  we  think  he  has  substantially  complied 
with  the  Act  of  1850. 

The  appellants  contended  further  that  the  grant 
is  a  dead  letter  for  the  further  reason  that  there 
never  having  been  a  reasonable  compliance  there- 
with it  fell  with  the  adoption  of  the  present  Con- 
stitution, Article  XVI.,  section  1  of  which  pro- 
vides: "All  existing  charters,  or  grants  of 
special  or  exclusive  privileges,  under  which  a 
hmajide  organization  shall  not  have  taken  place 
and  business  been  commenced  in  good  faith,  at 
the  time  of  the  adoption  of  this  Constitution,  shall 
thereafter  have  no  validity,"and  Chincleclamouche 
Xamber  and  Boom  Company  v.  Commonwealth 
(100  Penna.  438)  and  some  other  cases  were 
cited  in  support  of  this  view.  No  fault  is  found 
with  these  cases;  they  are  good  law,  but  they 
have  no  application  to  the  facts  of  the  case  in 
hand.  Here  business  was  commenced  in  good 
hiih  and  has  been  continued  to  the  present  time. 
The  fact  that  until  a  few  years  ago  a  skiff  only 
was  used  for  passengers,  and  that  there  was  no 
fitt-boat  for  wagons  and  other  vehicles,  is  not, 
under  the  circumstances,  evidence  of  bad  faith  to 
the  State  or  the  public,  and  no  complaint  has 
ever  been  made  by  either.  It  is  very  evident 
that  QntQ  recently  there  was  no  demand  for  a 


flat ;  at  least  not  enough  to  justify  placing  one  on 
the  ferry. 

There  is  nothing  in  this  point,  and  we  would 
not  have  noticed  it  but  for  the  fact  that  it  might 
otherwise  have  given  the  impression  that  it  had 
been  overlooked. 

The  decree  is  afiirmed,  and  the  appeal  dis- 
missed at  the  costs  of  appellants. 

Opinion  by  Faxson,  J. 

Trukket  and  Clark,  JJ.,  absent. 

w.  M.  s.,  jr. 


Jan.  '87,  424.  January  31, 1888. 

Cozens  v.  Middleton. 

Promissory  note — Accommodation  indorsemerit — 
Bolder /or  collateral — Defences — Practice. 

An  aocommodation  indorser  of  a  promissory  note, 
pledged  by  the  maker  aa  collateral  security  for  an 
antecedent  debt,  may  defend  against  such  holder  by 
showing  that  the  indorsement  was  made  for  a  specific 
purpose,  and  that  without  his  knowledge  or  consent 
the  note  was  fraudulently  used  for  another  and  en- 
tirely different  purpose.  But  in  such  case  it  is  proper 
for  the  Court  to  call  the  specific  attention  of  the  jury 
to  the  question  whether  or  not  the  note  was  indorsed 
and  delivered  with  such  express  restriction. 

When  in  such  case  the  settlement  for  which  the 
note  was  given  has  failed,  and  the  indorser  afterwards 
leaves  the  same  in  the  hands  of  the  maker,  to  be  used 
by  him  for  general  purposes,  and  the  maker  thereupon 
negotiates  it  as  above,  the  indorser  cannot  defend  as 
against  the  holder  on  the  ground  that  a  fraudulent 
use  has  been  made  of  the  note. 

In  this  case  the  question  as  to  whether  the  holder  of 
the  note  took  the  same  as  collateral  security  or  in  pajr- 
ment  of  an  antecedent  debt,  and  also  the  question 
whether  or  not  he  had  notice  at  the  time  of  taking  the 
note  of  the  restricted  nature  of  the  use  to  which  it  was 
to  be  put,  were  properly  submitted  to  the  Jury. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Assumpsit,  by  Edward  H.  Middleton  against 
A.  Erwin  Cozens,  upon  a  promissory  note  for 
$1000,  made  by  T.  Lloyd  Fulmor  and  indorsed 
by  the  defendant.  The  note  had  written  in  the 
lower  left  corner  **  credit  the  drawer,"  signed  by 
the  payee. 

On  the  trial,  before  Boter,  P.  J.,  the  plaintiff 
offered  the  note  in  evidence  and  rested.  The  de- 
fendant then  testified  that  at  the  time  he  indorsed 
the  note  and  delivered  it  to  Fulmor,  it  was  with- 
out consideration,  for  Fulmor's  accommodation, 
and  with  the  distinct  understanding  that  the  same 
was  to  be  used  only  as  collateral  security  for  a 
mortgage  which  Fulmor  was  about  to  give  upon 
his  property  to  the  firm  of  Allis  &  Co.,  and  that, 
notwithstanding  his  agreement,  the  same  had  been 
negotiated  by  Fulmor  to  the  plaintiff.  Defend- 
ant's testimony  in  this  respect  was  supported  by 
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that  of  Fulmor,  who  also  testified  that  Middleton 
was  informed  at  the  time  he  accepted  the  note 
that  the  same  had  been  indorsed  by  defendant 
solely  for  the  purpose  above  stated.  He  also  tes- 
tified that  the  note  had  been  received  by  Middle- 
I  ton  in  place  of  a  former  note  made  by  witness, 
-which  was  overdue.  Defendant  testified  that 
Middleton  had  admitted  to  him  that  he  had  been 
fully  informed  by  Cozens  at  the  time  the  note 
was  handed  to  him  of  the  fact  that  the  indorser 
had  intended  it  to  be  used  only  as  above. 

The  plaintiff,  in  rebuttal,  denied  that  he  had 
any  knowledge  of  the  agreement  between  Cozens 
•and  Fulmor,  as  to  the  use  of  the  note  at  the  time 
he  accepted  it. 

The  defendant  requested  the  Court'  to  charge, 
'  inter  alia,  as  follows : — 

(4)  If  the  jury  find  that  the  defendant  loaned 
the  note  in  suit  to  Fulmor  for  the  specific  purpose 
to  use  it  in  settlement  of  £.  P.  AUis  &  Co.'s 
claim,  and  for  no  other  purpose,  then  when  that 
purpose  failed,  it  was  dead  in  law  and  belonged 
absolutely  to  the  defendant,  and  any  subsequent 
use  by  Fulmor  of  said  note,  without  the  knowl- 
edge and  consent  and  concurrence  of  the  defend- 
ant, was  a  fraud  upon  the  rights  of  the  defendant. 

Answer.  This  is  true,  if  the  jury  find  that 
when  the  defendant  gave  the  note  to  Fulmor  it 
was  expressly  restricted  to  the  settlement  with 
E.  P.  Allis  &i  Co.  Exception.  (First  assign- 
ment of  error.) 

(5)  If  the  jury  find  that  Fulmor  used  the  note 
in  suit  in  clear  disregard  of  his  promise  to  Cozens, 
and  passed  it  to  the  plaintifif'as  security  for  a  debt 
which  he  already  owed  the  plaintiff,  and  told  him 
to  have  it  discounted  and  use  the  ()roceeds,  and 
he  would  take  it  up  when  due,  the  plaintiff  is  not 
a  bona  fide  purchaser  for  value,  and  he  cannot  re- 
cover from  the  defendant. 

Answer,  This  is  true,  if  the  jury  also  find,  as 
before  stated,  that  the  note  was  not  given  to  be 
used  by  Fulmor  at  his  discretion,  but  solely  for 
the  purpose  of  settlement  with  E.  P.  Allis  &  Co. 
But  if,  after  the  settlement  with  E.  P.  Allis  & 
Co.  failed,  the  note  was  left  in  Fulmor's  posses- 
sion, to  be  used  by  him  for  general  purposes,  the 
defendant  would  be  bound.  Exception.  (Second 
assignment  of  error.) 

The  Court  charged  the  jury  that  it  was  for 
them  to  determine  whether  or  not  it  was  true 
that  defendant  had  indorsed  the  note  with  the 
'  understanding  that  it  was  to  be  used  only  in  the 
settlement  with  E.  P.  Allis  &  Co.,  and  also 
whether  plaintiff  had  any  knowledge  at  the  time 
he  accepted  the  note  of  the  agreement  as  to  the 
restricted  use  of  it. 

In  the  charge,  the  Court  said,  inter  alia,  as 
follows :  <<  The  vital  question  in  this  case,  as  I 
view  it,  is  the  question  whether  the  contract 
which  is  alleged  between  Fulmor  and  Cozens 


when  the  note  was  given,  really  existed.     If  the 
contemplated  settlement  with  £.  P.  Allis  S^  Co., 
was  simply  the  occasion  of  giving  the  note,  and 
when  the   note  was  given  its  use  was  not  re- 
stricted to  that  purpose  alone,  then  Mr.  Fulmor 
received  the  note  primarily  for  that  purpose,  but 
without    restriction  as  to  its  use  for   another. 
You  must  be  satisfied  that  this  alleged  agreement 
was  not  an  afterthought,  and  in  the  consideration 
of  that  question  you  will  recall  the  testimony  in 
relation  to  the  conduct  of  the  parties.     It  was 
the  duty  of  Fulmor,  according  to  that  agreement, 
if  it  existed,  to  have  returned  the  note  to  Cozens 
when  the  contemplated  settlement  with   E.  P. 
Allis  &  Co.  failed.     It  was  not  returned.     You 
will  take  into  consideration  what  passed  when 
Mr.  Middleton  called  upon  Mr.  Cozens  to  arrange 
for  the  payment  of  that  note.     Upon  this  sub- 
ject the  testimony  varies.     Mr.  Middleton  swears 
that  Mr.  Cozens  said  that  he  had  been  at  ex- 
pense lately  in- erecting  certain  buildings,  and 
that  he  was  short  of  money,  and  gave  that  as  an 
excuse  for  not  paying  anything  upon  the  note. 
Mr.  Cozens  swears  on  the  contrary,  that  he  re- 
minded Mr.  Middleton  of  the  circumstances  un- 
der which  the  note  was  originally  given,  not  by 
detailing  the  circumstances,  but  by  making  an 
allusion  to  the  terms  upon  which  the  note  had 
been  given,  and  swears  that  Mr.  Middleton  re- 
plied that  he  knew  of  that  fact.     Upon  this  point 
it  is  important  to  consider  when  this  knowledge 
came  to  Mr.  Middleton,  because  if  it  came  to  him 
after  his  acceptance  of  the  note,  it  would  make 
no  difierence  so  far  as  the  notice  is  concerned ; 
but  I  call  your  attention  to  these  circumstances 
in  order  that  you  may  scrutinize,  by  the  light  of 
all  the  facts' in  the  case,  whether  or  not  there  was 
an  original  agreement  when  the  note  was  given, 
restricting  Fulmor  to  the  use  of  the  note  solely 
for  the  purpose  of  settling  with  E.  P.  Allis  i 
Co."     Exception.     (Third  assignment  of  error.) 

"Although  Fulmor  took  the  note  subject  to 
the  equities  between  Cozens  and  himself,  Mid- 
dleton could  recover,  provided  the  note  was  not 
given  with  the  express  understanding  that  it  was 
to  be  used  for  a  specific  purpose."  Exception. 
(Sixth  assignment  of  error.) 

After  dwelling  upon  the  facts  relative  to  the 
transfer  of  the  note  from  Fulmor  to  the  plaintiff, 
continued :  "  Now  the  presumption  of  law  is,  in 
the  absenqe  of  other  evidence,  that  when  a 
creditor  under  such  circumstances  receives  a 
security,  that  he  receives  it  as  collateral  to  the 
antecedent  debt,  and  therefore,  unless  evidence 
can  be  found  in  this  case  that  Middleton  agreed 
to  take  this  note  in  satisfaction  of  his  claim,  it  is 
but  a.  collateral  in  his  hands ;  and  if  it  be  a  col- 
lateral in  his  hands,  then,  supposing  it  to  have 
been  given  by  Fulmor  to  Middleton  in  fraud  of 
Cozens,  in  consequence  of  the  special  purpose  for 
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which  it  was  given,  then  Cozens  can  defend 
against  this  action,  provided  he  has  shown  to 
jour  satisfaction  that  the  agreement  as  to  the 
special  nse  to  which  the  note  was  to  be  restricted, 
existed  at  the  time  the  note  was  given  between 
him  and  Fulmor."  Exception.  (Seventh  assign- 
ment of  error.) 

Verdict  and  judgment  for  the  plaintiff.  De* 
fendant  thereupon  took  this  writ  assigning  for 
trror,  inter  cUia,  the  answers  to  his  points  and 
the  portions  of  the  charge  of  the  Court  above 
cited. 

N,  H.  Larzelere  and  Franklin  Marchy  for  the 
plaintiff  in  error. 

As  the  plaintiff  held  the  note  as  collateral  se- 
cnrity  only,  he  was  not  in  the  position  of  a  holder 
fw  value  and  could  not  claim  as  such. 

Appeal  of  Liggett  Spring  Co.,  1  Amer.  291. 

Ma^nard  r.  Bank,  2  Oat.  250. 

Hunter  o.  Moal,  2  Id.  13. 

Kirkpatrick  v.  Murhead,  4  H.  117. 

Smith  p.  Association,  12  Nor.  19. 

Welmaharding  p.  Lenheim,  5  Smith,  73. 
A  fraudulent  use  having  been  made  of  the  note, 
it  was    eleariy  competent    to    defend  on    that 
ground. 

Edwards  on  Bills,  Vol,  1,  320. 

Denniaten  v.  Boooa,  10  Johns.  R.  198. 

Kassen  v.  Smith,  8  Wend.  R.  437. 

The  authorities  are  very  clear  in  defendant's 
&vor. 

Moore  v.  Rid^,  N.  Y*  441. 

Roye  p.  Keystone  Nat.  Bk.,  4  Wbbklt  Notbs,  359. 

Sitgreavee  v.  Bank,  13  Wright,  359. 

Phelan  v.  Moss,  87  Smith,  65. 

Carpenter  v.  Bank,  15  Wbbkly  Notbs,  523* 

Bardslej  v.  Delp,  7  Norris,  420. 

Charles  ffunttcker^  for  defendant  in  error. 
Parol  evidence  was  not  admissible  to  vary ^  the 
terms  of  the  note.  ' 

PhUips  9.  Meiiy,  15  Wbbklt  Notbs,  228 ;  8.  C, 

16  Id.  429. 
Hill  V.  Gan,  4  Barr,  493. 
Anspaoh  v.  Bart,  2  Smith,  356. 
Hacker  v.  OU  Refining  Co.,  23  Id.  93. 

February  13,  1888.  The  Court.  The  note 
in  suit  after  being  indorsed  by  the  payee,  defen- 
dant below,  was  returned  to  the  maker,  who 
afterwards  and  before  maturity  transferred  it  to 
plaint!  if  below  for  an  antecedent  debt,  but  whether 
in  payment  thereof  or  merely  as  collateral  se- 
cority  was  a  disputed  question. 

In  taking  the  note  directly  from  the  maker 
with  the  words,  "  credit  the  drawer,"  written  on 
the  lower  left  comer,  and  signed  by  the  payee, 
plaintiff  below  is  presumed  to  have  known  it  was 
an  accommodation  indorsement,  and  therefore 
without  consideration  as  between  the  maker  and 
payee ;  but  that  fact  without  more  would  be  no 
defence.  (Appleton  v.  Donaldson,  3  Pa.  381 ; 
Lord  V.  Ocean  Bank,  20  Id.  384  ;  Twining  v. 
Hunt,  7  Weeklt  Notes,  223;  Carpenter  v. 


Bank  of  the  Republic,  106  Pa.  170,  and  cases 
there  cited.)  The  doctrine  of  these  and  other 
cases  is,  that  an  accommodation  endorser  of 
negotiable  paper  pledged  by  the  maker  for  an 
antecedent  debt  cannot  defend  on  the  ground  that 
his  indorsement  was  without  consideration,  be- 
cause that  would  defeat  the  purpose  for  which  he 
loaned  his  credit ;  but  he  may  successfully  defend 
by  proving  to  the  satisfaction  of  the  jury  that  his 
indorsement  was  fraudulently  procured,  or  that 
instead  of  being  a  general  and  unrestricted  loan 
of  credit,  the  indorsement  was  made  for  a  specific 
purpose,  and  that  without  his  knowledge  or  con- 
sent the  note  was  fraudulently  used  for  another 
and  entirely  different  purpose  and  the  like ;  but 
as  against  a  bona  Jide  holder  for  value,  without 
notice,  no  such  defence  is  available.  In  Lord  v. 
Ocean  Bank,  supra^  which  was  the  case  of  an 
accommodation  maker,  it  is  said :  *<  He  who 
chooses  to  put  himself  in  the  front  of  a  negotiable 
instrument,  for  the  benefit  of  his  friend,  must 
abide  the  consequence,  and  has  no  more  right  to 
complain  if  his  friend  accommodates  himself  by 
pledging  it  for  an  old  debt  than  if  he  had  used  it 
any  other  way." 

An  accommodation  indorsement  iSy  prima  facie, 
a  loan  of  the  indorser's  credit  without  restriction, 
but  it  may  be  shown  to  have  been  otherwise  un- 
derstood by  the  parties.  In  this  case  defendant 
below  denied  that  the  indorsement  in  question 
was  an  unrestricted  loan  of  his  credit,  and  under- 
took to  prove  by  his  own  testimony  and  that  of 
the  maker  that  the  note  was  indorsed  for  the  spe- 
cific purpose  of  being  used  by  the  latter  in  the 
settlement  of  a  certain  claim,  and  for  no  other 
purpose  whatever;  that  after  it  ceased  to  be  avail- 
able for  that  purpose,  the  maker  wrongfully  and 
without  defendant's  knowledge  and  consent  trans- 
ferred it  to  plaintiff  below  as  collateral  security  for 
an  antecedent  debt,  etc.  In  view  of  this  evidence, 
the  Court  was  requested  to  charge  :  "  If  the  jury 
find  that  the  defendant  loaned  the  note  in  suit  to 
Fulmor  for  the  specific  purpose  to  use  it  in  settle- 
ment of  E.  P.  Allis  &  Co.'s  claim,  and  for  no 
other  purpose,  then  when  that  purpose  failed  it 
was  dead  in  law  and  belonged  absolutely  to  de- 
fendant, and  any  subsequent  use  by  Fulmor  of 
said  note  without  the  knowledge,  consent,  and 
concurrence  of  the  defendant,  was  a  fraud  upon 
the  rights  of  the  defendant."  The  answer  of  the 
learned  Judge  was  as  follows :  "  This  is  true,  if 
the  jury  find  that  when  the  defendant  gave  the 
note  to  Fuhnor  it  was  expressly  restricted  to  the 
settlement  with  E.  P.  Allis  &  Co." 

It  is  contended  that  this  answer,  with  the  ex- 
ception of  the  first  three  words,  is  erroneous ;  but 
we  are  unable  to  see  wherein  it  is  so.  It  is  a  mis- 
take to  call  it  a  qualification  of  the  afiirmance  or 
to  claim  that  it  was  prejudicial  to  defendant  below. 
The  legal  conclusion,  stated  in  the  point,  necessa- 
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rily  depended  on  the  facts  the  jurj  wia  asked  to 
fiod,  and  it  was  certainly  not  improper,  in  affirm- 
ing the  point,  to  call  their  attention  to  the  princi- 
pal question  of  fact  upon  which  it  was  necessary 
for  them  to  pass.  That  question,  as  well  as 
others  presented  by  the  evidence,  was  exclusively 
for  their  consideration  and  determination  under 
all  the  evidence  in  the  case,  including  the  re- 
butting testimony  offered  for  the  purpose  of  show- 
ing a  different  state  of  facts.  If  the  jury  made  a 
mistake  in  not  finding  according  to  the  weight  of 
the  evidence  before  them,  the  error  is  one  which 
we  are  powerless  to  correct.  The  only  remedy 
was  an  appeal  to  the  discretionary  power  of  the 
Court  to  set  aside  the  verdict  and  order  a  new 
trial.  The  Court  refused  to  exercise  that  discre- 
tion, presumably  for  the  reason  that,  on  all  the 
questions  of  fact  involved  in  the  case,  the  verdict 
was  fully  warranted  by  the  evidence.  The  first 
specification  of  error  is  not  sustained. 

The  second  specification  is  not  according  to 
rule,  but,  waiving  that,  the  answer  to  the  point 
referred  to  was  entirely  proper. 

What  was  said  by  the  learned  Judge  in  those 
portions  of  his  charge  which  constitute  the  third, 
sixth,  and  seventh^  specifications,  respectively, 
was  clearly  warranted  by  the  evidence.  Special 
reference  has  already  been  made  to  the  questions 
of  fact  upon  which  defendant  below  mainly  re- 
lied ;  but  there  were  others  upon  which  it  might 
become  necessary  for  the  jury  to  pass  in  making 
up  their  verdict  Those  questions  were  all  pro- 
perly presented  and  fairly  submitted  to  the  jury. 

The  fourth  and  fifth  specifications  are  not  ac- 
cording to  rule,  and  therefore  not  entitled  to 
further  notice.  There  appears'  to  be  no  error  in 
the  record. 

Judgment  afiirmed. 

Opinion  by  Sterrbtt,  J. 

Tronkkt  and  Clabk,  JJ.,  absent,    l.  l.,  jr. 

[See  next  case.] 


July  »87, 18.  January  11,  1888. 

Hart  V.  The  United  States  Trust  Com- 
pany, of  New  York. 

Promhsory  note — Accommodation  makers — Jh* 
solvency —  Holder  for  colkUeral-^  Defence-^ 
Practice. 

The  holders  of  a  note  made  solely  for  their  aooom- 
modation  became  insolvent  before  negotiating  the  same 
and  therenpon  promised  the  maker  not  to  use  the  note, 
bnt  to  retam  it.  They  failed  to  keep  this  promise,  but 
sabeeqnently  Indorsed  the  note  over,  before  maturity,  to 
a  party  as  collateral  'secaritj  for  an  antecedent  debti 
In  an  action  by  the  holder,  who  had  no  knowledge  of 
the  foregoing  promise,  against  the  maker,  the  oircnm- 
•tances  above  detailed  were  vet  np  as  a  defence : 

Eeid,  that  as  the  maker  had  reglebted  to  hare  th^ 


note  delivered  np  to  hiin,  but -had  left  it  in  possession 
of  the  parties  for  whose  accommodation  it  was  janade, 
he  could  not  set  up  the  above  facts  as  a  defence. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  the  United  States  Trust  Com- 
pany, of  New  York,  against  William  R.  Hart, 
upon  two  promissory  notes  of  the  defendant 
drawn  to  the  order  of  Martin  Kalbfleisch's  Sons, 
and  by  them  indorsed. 

The  defendant  filed  an  affidavit  of  defence  as 
follows :  ^"  The  notes  of  which  copies  have  been 
filed  are  notes  signed  by  the  deponent  for  the 
accommodation  of  the  payees,  Martin  Kalbfleisch's 
Sipns,  and  by  him  delivered  to  them  without  re- 
ceiving any  consideration  therefor;  the  said 
Martin  Kalbfleisch's  Sons  suspended  payment 
early  in  August,  1886,  and  at  that  time,  as  this 
deponent  is  informed,  had  in  their  possession  the 
notes  in  suit  which  they  then  promised  this  de- 
ponent not  to  use,  but  to  return  to  this  deponent. 
That  thereafter  this  deponent  is  informed  the  said 
payees  caused  these  notes  to  be  deposited  with 
the  plaintifi* as  collateral  for  an  antecedent  debt,  but 
this  deponent  is  informed  that  the  plaintiff  gave 
no  value  and  allowed  nothing  upon  the  notes  in 
suit,  and  therefore  this  deponent  avers  that  the 
plaintiff  is  not  a  holder  of  the  notes  in  suit  for  a 
valuable  consideration." 

The  Court  made  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence. 
Whereupon  the  defendant  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  as  above. 

Samuel  Dickson  (Richard  O.  Dale  with  him), 
for  the  plaintiff  in  error. 

Where  a  party  for  whose  accommodation  a  note 
is  made,  uses  the  same  in  fraud  of.  an  agreement 
with  the  maker,  the  latter  may  defend  as  against  a 
holder  as  collateral  security  for  an  antecedent  debt. 

Carpenter  v.  Bank  of  ^Republic,  10  Oat.  170. 

Royer  v.  Keystone  Bank,  2  Norris,  248. 

Blaynard  v.  Sixth  Nat.  Bk,  2  Oat.  250. 
William  S,  Divine  and  Samuel  B,  Huey^  for 
defendant  in  error. 

The  well-settled  rule  of  law,  as  appears  from  a 
long  and  uniform  line  of  adjudications  in  this 
State,  is  that  the  indorsee  of  accommodation 
paper  pledged  for  an  antecedent  debt,  may  re- 
cover against  the  maker,  and  that  the  maker  can- 
not set  up  want  of  consideration  as  a  defence. 

Appleton  V.  Donaldson,  3  Barr,  881. 

Lord  V,  Ocean  Bank,  8  Harris,  386. 

Twining  v.  Hunt,  7  Wbbklt  Notbs,  223. 

Carpenter  v.  National  Bank  of  Republic,  10  Out. 
171. 

Schaeffer  v.  Fowler,  1  Amerman,  461,  459. 
The  exception  contended  tor  by  plaintifls  m 
error  can  have  no  application  to  the  [uresent  icaae. 

February  18, 1888.  The  Court.  This  ac- 
tion was  brought  to*  recover  the  amount  of  two 
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promissory  notes.  They  were  given  by  Hart 
payable  to  the  order  of  Martin  Kalbfleisch's  Sons, 
and  indorsed  by  them  to  the  Trust  Co.  The 
affidavit  of  defence  set  out  the  following  fact« : — 

Ist.  That  the  notes  were  without  consideration^ 
having  been  made  for  the  accommodation  of  the 
payees. 

2d.  That  before  their  negotiation  the  payees 
becoming  insolvent  suspended  payment. 

3d.  After  such  suspension  the  payees  promised 
Hart  not  to  use,  but  to  return  the  notes. 

4th.  Notwithstanding  such  promise  the  payees 
did  not  return  them,  but  turned  them  over  to  the 
Trust  Company  as  collateral  security  for  an  ante- 
cedent debt. 

The  Court  below  entered  judgment  i^inst  the 
defendant'  for  want  of  a  sufficient  affidavit  of  de- 
fence, and  this  ruling  is  here  assigned  for  error. 

The  general  mle  as  to  the  liability  of  the 
Biaker  of  an  accommodation  note  was  laid  down 
with  clearness  in  Lord  r.  The  Ocean  Bank  (20 
Pi.  384).  It  was  there  said  that  "he  who 
ehooses  to  put  himself  in  the  front  of  a  negotia- 
ble instrument,  for  the  benefit  of  his  friend,  must 
abide  the  consequemces,  and  has  no  more  right  to 
complain  if  his  friend  accommodate  himself  by 
pledging  it  for  an  old  debt  than  if  he  used  it  in 
any  other  way."  Proof,  therefore,  that  the  bill 
or  note  sued  on  was  given  as  an  accommoda- 
tion will  not  pnt  the  holder  on  proof  of  the  con- 
sideration paid.  The  legal  presumption  is  that 
be  is  a  holder  for  value.  This  presumption  is 
rebutted  by  proof  that  the  bill  was  negotiated 
after  its  maturity,  and  the  maker  is  let  into  any 
defence  that  he  might  make  against  the  payee. 
(Bower  r.  Hasting  36  Fa.  285;  Hoffman  v. 
Foster,  43  Pa.  137.)  So  where  the  note  was  pro- 
cared  by  frau^the  holder  is  affected  by  the  fraud 
unless  he  shows  himself  to  be  a  holder  for  vfUue, 
before  maturity,  and  without  notice.  So  if  one 
not  a  party  to  the  bill  or  note  is  intrusted  with  it 
indorsed  in  blank,  for  the  purpose  of  getting  it 
discounted  for  the  benefit  of  the  maker  and  payee, 
and  fraudulently  appropriates  it  to  his  own  use 
by  i^edgfng  it  as  security  for  an  existing  debt, 
the  maker  may  set  up  the  want  of  consideration 
and  the  fiiaadulent  diversion  of  the  note  as  a  de- 
fence 4igainst  the  holder.  (Royer  v.  Keystone 
Bank,  83  Pa.  248.)'  Where  the  note  was  given 
as  a  niemomndum,  and  not  for  negotiation,  but 
the  payee  fraudulently  pledged  it  as  collateral 
security  for  an  antecedent  debt,  it  was  held  tliat 
the  bolder  not  being  a  purchaser  for  value  could 
not  recover.  (Carpenter  v.  National  Bank,  106 
Pa.  170.)  Them 'exceptions  rest  on  the  proposi- 
'tion  that  fraud  in  the  procurement,  or  misappro 
priatton,  of  the  note  as  against,  one  not  a  pur- 
chaser for  value,  is  a  defence.  We  are  now  asked 
to  take  one  more  step  in  the  way  of  impairing  the 
'toiiuiiereial-^Falae  ^  accommodalion  paper^  by 


holding  that  the  insolvency  of  the  payee  happen- 
ing between  the  procurement  and  the  negotiation 
of  an  accommodation  note,  gives'  the  maker  the 
right  to  have  his  note  retired ;  and  that  the 
promise  of  the  payee  to  deliver  it  up  to  him 
makes  the  subsequent  negotiation  of  it  a  fraud  on 
the  maker,  which  he  can  set  up*  against  the 
holder  who  has  taken  it  as  security  for  an  exist- 
ing debt  of  the  payee.  But  one  who  lends  his 
credit,  like  one  who  lends  his  money,  takes  the 
risk  of  the  continuing  solvency  of  the  borrower. 
If  insolvency  happens  it  is  not  easy  to  see  how 
the  lender  of  bis  credit  is  placed  in  a  worse  posi- 
tion where  it  happens  before  than  where  it  hap- 
pens after  the  negotiation  of  the  note.  If  it  be 
conceded,  as  perhaps  it  should  be,  that  where 
the  insolvency  happens  before  the  note  is  nego- 
tiated the  maker  has  the  right  to  recall  his  loan 
of  credit,  yet  such  right  like  the  vendor's  right 
of  stoppage  of  goods  sold  while  in  transit  must 
be  effectually  exercised  or  it  is  lost.  A  request 
that  the  note  be  returned  is'not  enough,  nor  is  the 
promise  of  the  payee  that  it  will  be.  It  must  be 
taken  up.  So  long  as  it  is  left  in  the  hands  of 
the  payee  it  must  be  presumed  in  favor  of  one 
having  no  notice  to  the  contrary  that  it  is  left  on 
the  same  terms  on  which  it  was  originally  given, 
and  his  power  to  use  it  continues.  The  duty  of 
the  maker  in  such  cases  is  stated  by  Ghittyin  his 
work  on  Bills  at  page  457  in  these  words :  *♦  Upon 
payment  or  satisfaction  of  a  bill  or  note,  the  party 
making  such  payment  should  take*  care  that  the 
instrument  be  delivered  up  to  him  or  his  payment 
indorsed  thereon,  or  he  may  be  liable  in  an  ac- 
tion by  a  third  party,  who  has  become  the  holder 
of  the  note  before  it  becatne  due."  On  page  458 
of  the  same  work  an  illustration  is  given  in  which 
it  was  held  that  not  taking  up  an  accommodation 
bill  which  A.  had  given  to  B.,  and  which  B.  had 
pledged  to  C.  for  the  payment  of  certain  accep- 
tances, but  permitting  them  to  remain  in  C.'s 
hands  after  the  acceptances  were  paid,  raised  a 
presumption  that  A.  had  left  his  acceptance  as 
security  for  advances  subsequently  made  by  C. 
toB. 

In  the  case  now  before  us  Hart  lent  his  note 
to  Kalbfleisch's  Sons  for  their  accommodation. 
Whatever  conversation  he  may  have  had  with 
them  after  their  failure,'  he  did  not  take  back  his 
note  but  left  it  in  their  possession.  They  made 
use  of  it  before  its  maturity  to  secure  an  antece- 
dent debt  and  perhaps  saved  themselves  thereby 
from  legal  proceedings  at  the  instance  of  the 
creditor.  The  Trust  Company  appear  to  have 
taken  it  without  notice  of  the  alleged  agreement, 
in  the  ordinary  course  of  business,  before  maturity, 
as  security  for  an  antecedent  debt  and  we  can  see 
no  reason  why  they  should  not  be  permitted  to 
collect  it.  It'  is  better  not  to  extend  the  exce[^ 
tioQS  to,  or  ga  further  in  the  in^^airment.of  the 
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negotiability  of  accommodation  paper.  A  note 
fairly  obtained  and  properly  used  cannot  be  de- 
feated in  the  bands  of  the  holder,  because  the 
payee  had  promised  to. deliver  it  up,  but  had  not 
done  so,  and  that  is  the  substance  of  the  defence 
set  up  in  this  case.  If  the  maker  had  the  right 
to  recall  it  when  the  payee  became  insolvent,  he 
did  not  do  so,  and  he  cannot  ask  us  to  do  after 
the  negotiation  of  the  note  what  he  should  have 
done,  but  failed  to  do,  while  it  was  in  the  hands 
of  the  payee. 
-  Judgment  affirmed. 

Opinion  by  Williams,  J. 

Tbunket,  J.,  absent.  l.  l.,  jr. 

[See  preceding  case.] 


July  '87, 109.  January  13, 1888. 

Limbert's  Appeal. 

Appeal  from  judgment  tn  amicable  action  of 
ejectment — Act  of  April  i,  1877 —  Words  **  war- 
rant of  attorney  or  judgment  note^'  seem  to  ap- 
ply  only  to  money  judgments. 

The  judgment  confessed  in  an  amicable  action  of 
ejectment  is  not  within  the  Act  of  April  4,  1^77,  P.  L. 
53,  allowing  an  appeal  to  the  Supreme  Court,  where 
the  record  does  not  show  that  the  attorney  in  entering 
it  was  acting  by  virtue  of  a  warrant  of  attorney. 

Under  the  law  of  this  State  the  authority  of  an  at- 
torney to  confess  Judgment  need  not  be  in  writing. 

Whether  the  Act  of  April  4,  1877,  P.  L.  53,  was  in- 
tended to  apply  to  any  judgments  other  than  money 
Judgments,  not  decided. 

Appeal  from  the  Common  Pleas  No.  1,  of 
Philadelphia  County. 

This  was  an  amicable  action  of  ejectment  be- 
tween Joseph  L.  Jones,  guardian,  and  Harry  A. 
Limbert,  assignee  of  Mahlon  Schoch. 

The  lease  from  plaintiff  to  defendant's  assignor 
contained  the  following  provision : — 

"  And  when  the  lease  shall  be  so  determined  bj  con- 
dition broken  and  notice  as  aforesaid,  and  also  when 
and  as  soon  as  the  term  herebj  created  shall  have  63^- 
pired  by  its  own  limitation,  it  shall  be  lawful  for  any 
attorney  of  any  Court  of  this  county  to  appear  for  the 
lessee  in  an  action  of  ejectment  to  be  therein  brought 
by  the  lessor  for  the  recovery  of  the  demised  premises 
and  therein  confess  judgment  by  non  suminformatu^  nil 
dicit  or  otherwise,  without  stay  of  execution  by  entry  of 
bail  or  otherwise,  and  with  waiver  and  release  of  all 
errors  in  the  said  Judgment  or  any  process  and  proceed- 
ings thereon :  Pirovided^  That  the  lessor  shall  first  cause 
to  be  filed  in  such  action  an  affidavit  made  by  himself, 
or  some  one  on  his  behalf,  setting  forth  the  facts  neces- 
sary to  authorize  the  entry  of  such  judgment  according 
to  the  terms  of  this  lease  of  which  facts  such  affidavit 
shall  be  evidence,  and  if  a  true  copy  of  this  lease  shall 
be  annexed  to  such  affidavit  it  shall  n'ot  be  necessary 
to  file  the  original  as  a  warrant  of  attorney,  any  rule 


of  Court  to  the  contrary  notwithstanding.  But  no 
such  determination  of  this  lease  by  notice  as  aforesaid 
or  otherwise,  nor  any  recovery  in  ejectment  upon  any 
such  Judgment  by  confession,  shall  operate  to  relieve 
the  lessee  from  liability  in  damages  for  the  breach,  of 
any  covenant  herein  contained." 

Defendant  refused  to  vacate,  after  notice,  at 
the  end  of  the  term. 

A  copy  of  the  lease  and  the  plaintiff's  affidavit 
was  filed,  judgment  entered,  and  hah.  fa.  exit. 
Defendant  too^L  a  rule  to  open  the  judgment, 
proceedings  to  stay,  etc.  This  rule  the  Court 
discharged,  at  the  same  time  ordering  proceedings 
to  stay  for  twenty  days  to  allow  time  for  the  de- 
fendant to  perfect  an  appeal.  This  order  the 
Court  subsequently,  following  Times  Publishing 
Co.  V.  Siebrecht  (11  Weekly  Notes,  339), 
struck  off. 

Defendant  took  this  appeal,  assigning  for  error 
the  refusal  of  the  Court  to  open  the  judgment 
and  submit  certain  questions  of  fact  to  a  jury, 
and  its  action  in  striking  off  the  order  which 
made  the  appeal  a  supersedeas. 

Jourdan  W.  Roper^  for  appellant. 

Charles  Davis^  for  appellee. 

February  13,  1888.  The  Court.  We  are 
of  opinion  that  no  appeal  lies  in  this  case.  The 
Act  of  April  4,  1877,  gives  the  right  of  appeal 
only  where  the  judgment  '*  has  been  entered  by 
virtue  of  a  warrant  of  attorney  or  on  judgment 
note."  The  judgment  in  this  case  was  confessed 
in  an  amicable  action  of  ejectment.  It  was  done 
by  an  attorney  it  is  true,  but  there  is  nothing  on 
the  record  to  show  that  it  was  by  virtue  of  a 
warrant  of  attorney.  Flanigan  v.  The  City  (51 
Pa.  491),  was  also  a  judgment  confessed  in  an 
amicable  action  of  ejectment  brou^t  upon  a  lease, 
and  it  was  said  by  Aonbw,  J.,  tffit  "  it  nowhere 
appears  in  this  record  that  the  confession  of 
judgment  by  the  attorney  of  the  defendant  was  in 
pursuance  of  a  warrant  of  attorney.  The  ami- 
cable action  and  confession  of  judgment  is  accord- 
ing to  ancient  and  established  practice,  existing 
before  the  Act  of  1806,  as  well  as  since,  and 
recognized  in  Cook  v.  Gilbert  (8  S.  &  R.  567), 
and  McCalmont  t;.  Peters  (13  Id.  196).  It  has 
never  been  understood  to  be  the  law  of  this  State 
that  the  authority  of  an  attorney  must  be  in 
writing  to  enable  him  to  confess  a  judgment." 
The  use  of  the  words  <*  warrant  of  attorney  or 
judgment  note"  in  the  Act  of  1877,  makea  it 
doubtful  at  least  whether  the  provisions  of  said 
Act  were  intended  to  apply  to  any  bat  money 
judgments.  But  we  are  not  required  to  decide 
this  now.  This  appeal  must  be  quashed  for  the 
reasons  above  given.  We  do  it  with  the  lefl» 
regret  from  the  fact  that  the  ease  is  without 
merit.  It  appears  that  the  sum  of  one  hundred 
dollars  claimed  to  have  been  paid  as  rent  on  tbe 
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new  jear  was  really  paid  for  the  last  month  of 
tbe  oW  year.     The  receipt  is  so  worded. 

Appeal  quashed. 

Opinion  by  Paxson,  J.    .  . 
.  Gordon,  C.  J.,  and  Trunket,  J.,  absent. 

J.  D.  B.,  jr. 


Jan.  '88,  55.  January  26, 1888. 

McElhone's  Appeal. 

AUeys — Parol  dedication  of  tame — User — 
Drains. 

Where  there  is  a  parol  dedication  of  an  alley  without 
aaj  restrietioDS  or  limitations,  it  will  be  presumed  that 
the  alley  was  intended  for  the  use  of  the  adjaoent 
properties  in  common,  for  such  purposes  as  an  alley 
may  ordinarily  be  applied. 

The  fact  that  an  alley  has  only  been  used  for  a  pas- 
sage way  and  for  surface  drainage,  does  not  of  necessity 
restrict  it  to  these  purpose  in  the  future,  when  the  im- 
provement of  the  neighborhood  and  municipal  regula- 
tions affecting  the  public  health  may  demand  a  change 
of  such  user. 

The  occupancy  of  such  an  alley  for  drainage  purposes 
If  putting  under  the  satne  connections  with  the  city 
sewers,  is  a  reasonable  and  proper  use  of  the  alley 
under  its  dedication  or  user,  and  such  use  will  not  be 
restrained  at  the  suit  of  the  owner  in  fee  of  the  alley. 

Appeal  by  Thomas  McKlhone  from  a  decree 
of  Common  Fleas  No.  1,  of  Philadelphia  County. 

Bill  in  equity  by  Thomas  McElhone  against 
izme»  McManes  et  al.^  to  restrain  the  latter  from 
tearing  up,  digging  into,  or  interfering  with  an 
alley,  which  complainant  alleged  belonged  to 
him. 

The  facts  as  found  by  the  Master  (James  W. 
Latta,  Esq.,)  are  sufficiently  stated  in  tbe  opinion 
of  the  Supreme  Court,  infra. 

The  Master  recommended  that  the  bill  be  dis* 
mined,  and  the  Court  overruled  the  exceptions 
and  entered  a  decree  in  accordance  with  the  re- 
fiort  Complainant  then  took  this  appeal,  assign- 
ing for  error  this  action  of  the  Court. 

John  If.  Sloan^  for  appellant. 

The  maxim  *^  De  minimis  non  curat  lex**  does 
sot  apply  in  Pennsylvania. 

Conii«Usyllle  v.  Gilmore,  15  Wbeklt  Notes,  344. 

Even  where  a  private  way  is  reserved  by  deed, 
one  ehtiming  under  the  grantee  has  no  right  to 
«se  it  for  other  purposes  than  those  for  which  it 
was  designed,  to  the  injury  of  the  grantor  and 
those  claiming  under  him. 

Kirkham  v.  Sharp,  1  Wharton,  323. 
Lewis  p.  Carstairs,  6  Id.  193. 
Jamison  v.  McCredy,  5  W.  &  S.  129. 
Lazaretto  Road,  1  Ashm.  417. 
Bfaroder  v.  Brennenan,  11  Harris,  348. 

The  owner  of  a  property  subject  to  a  right  of 
way  has  a  right  to  build  over  the  alley  way 


(Stevenson  v.  Stewart,  7  Phila.  293),  and  hence 
he  has  a  right  to  build  under  the  same,  but  thd 
drain  pipe  here  prevents  him  from  so  doing. 
Edward  O.  Quin,  for  appellee. 
A  right  of  way  appended  to  an  estate  may  be 
used  by  the  owner  o£  the  dominant  tenement  for 
any  purpose  to  which  it  may  from  time  to  time 
be  le^timately  applied. 

Gunsen  v.  Healey,  13  Wbeklt  Notes,  75. 
An  injunction  will  not  be  granted  where  the 
defendant  flatly  denies  the  complainant's  title  or 
shows  good  grounds  for  believing  he  has  a  better 
right. 

West  V.  Walker,  2  Greene  Ch.  R.  279. 

Blackwood  v.  Van  Vliet,  11  Mich.  252. 

Irwin  V,  Davidson,  3  Ired.  Bq.  311. 

Chesapeake  v.  Young,  3  Md.  486. 
The  maxim  ^^De  minimis"  etc.,  4oes  apply  in 
equity. 

Story's  Kq.  PI.  6th  ed.,  §§  600-503. 

Moon  V,  Llitle,  4  Johns.  Ch.  183. 

Chapman  v.  Publishing  Co.,  128  Mass.  478. 

Cummings  v.  Barrett,  10  CusIk  186. 

Smith  V.  Williams,  116  Mass,  510. 

Brace  v,  Taylor,  2  Atk.  253. 

Cooper's  Eq.  PI.  166.  • 

Cowan  V,  Jones,  27  Ala.  317. 
The  complainant  had  an  adequate  remedy  at 
law. 

Millvaney  v.  Kennedy,  26  Pa.  St.  44. 

Clark's  Appeal,  62  Id.  447. 

Hagner  v.  Hayberger,  7  W.  i  S.  104, 

Gray  u^  R.  R.  Co.,  1  Grant,  412. 

Richard's  Appeal,  7  P.  F.  S.  105. 

Mayer's  Appeal,  73  Pa.  St.  164. 
There  should  be  some  irreparable  injury  either 
committed  or  threatened  to  justify  an  injunction. 

Harkinson's  Appeal,  78  Pa..  St.  196/ 

Bonaparte  v.  R.  R.,  1  Bald.  C.  C.  R.  218. 

Heilman  v.  Union  Canal  Co.,  37  Pa.  St.  100. 

The  very  question  raised  in  this  case  has  been 
decided  against  complainant  in — 
Kelly  V.  Long,  7  Phila.  455. 
Washburn's  Appeal,  105  Pa.  St.  480. 

February  13, 1888.  The  Court.  It  is  con- 
ceded that  Thomas  Mc£lhone,  the  plaintiff,  is  the 
owner  of  the  fee  of  the  locus  in  quo ;  that  the 
boundaries  of  his  deed  embrace  the  soil  of  the 
alley  in  dispute,,  and  that  James  McManes,  the 
defendant,  against  the  protest  of  the  plaintiff", 
placed  his  sewer-pipe  in  the  alley  five  or  six  feet 
below  the  surface  of  the  ground,  in  order  to  con- 
nect his  six  new  houses  on  Thirty-sixth  Street 
with  the  public  sewer  on  Haverford.  It  is  clearly 
established,  also,  that  the  alley  was  laid  out  some 
thirty  years  ago  by  William  Peterson,  who  was 
at  the  time  the  owner  of  the  entire  block  of  lots 
on  Thirty-sixth  Street  between  Haverford  and 
Rockland  for  the  use  of  all  the  lots  on  that  block ; 
and  although  there  is  no  reference  to  it  in  thd 
title  papers,  it  is  admitted  that  the  right  of  way, 
for  some  purpose,  exists,  and  that  the  plaintiff 
bought  with  full  knowledge  of  the  fact.     The 
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dedication  waa  by  parol,  but  the  continuous  and 
notorious  user  of  the  premises,  in  accordance 
therewith  for  thirty  years,  or  more,  establishes 
the  common  right.  There  is  therefore  no  doubt- 
ful question  of  title  to  the  right  of  way  which 
must  first  be  settled  at  law  in  order  that  equity 
may  adequately  protect  the  possessor  in  the  en- 
joyment. 

But  there  is  nothing  to  indicate  any  particular 
purpose,  for  which  the  alley  was  originally  de- 
signed, or  that  Peterson  dedicated  it  to  the  com- 
mon public  use,  under  any  limitations,  restrictions 
or  conditions  whatsoever.  We  must  assume, 
therefore,  that  the  alley  was  designed  for  the  use 
of  the  lots  in  common,  for  such  purposes  as  an 
alley  may  ordinarily  be  applied.  Nor  is  any  in- 
ference of  the  existence  of  any  restriction  to  be 
drawn  from  the  manner  in  which  the  alley  was 
used,  for  the  use  of  it  has  been  in  accordance  with 
the  general  purpose  stated.  At  first  ashes  were 
thrown  upon  it  to  keep  it  dry,  and  people  passed 
and  repassed  along  it  at  their  pleasure.  Ditches 
were  dug,  from  time  to  time,  upon  it  for  drainage 
of  the  waste  and  ^rface  water  accumulated  on 
the  lots.  It  seems  to  have  been  used  as  any 
other  alley  similarly  situated.  Finally  it  was 
paved  with  brick  and  continued  in  this  condition 
until  the  defendant  put  in  his  sewer.  If  it  was 
not  restricted  in  its  dedication,  and  has  been  used 
for  the  general  purpose  of  an  alley,  the  mere  fact 
that  it  has  as  yet  been  used  only  for  a  passage 
way,  and  for  drainage  of  the  surface  water,  would 
not  of  necessity  restrict  it  to  these  purposes  in  the 
i\]ture ;  the  use  to  wliich  it  may  be  applied  would 
depend  upon  the  growth  of  the  city,  the  improve- 
ment of  the  adjacent  property,  and  the  municipal 
regulations  affecting  the  public  health.  Upon 
what  evidence  can  it  be  said  that  the  property- 
holders  adjacent  to  this  alley  were  simply  entitled 
to  a  passage  way  and  to  the  drainage  of  the  sur- 
face-water. If  it  might  be  used  for  the  drain- 
age of  the  surface-water,  why  not  for  the  drain- 
age of  any  other  accumulations  which  might  come 
upon  the  premises  in  the  ordinary  and  natural 
user  of  the  property. 

The  occupancy  of  the  alley  for  drainage  pur- 
poses by  putting  in  connections  with  the  city 
'  sewer  would  seem  to  be  a  most  reasonable  and 
proper  use  of  the  alley,  under  the  terms  of  the 
dedication,  and  to  be  in  conformity  also  with  the 
general  purposes  to  which  it  has  hitherto  been 
applied. 

We  are  of  opinion  that  the  decree  in  this  case 
should  not  be  disturbed. 

The  decree  of  Common  Pleas  is  affirmed,  and 
the  appeal  dismissed  at  the  cost  of  the  appellant. 

Opinion  by  Clark,  J. 

Trunket,  J.,  absent. 

w.  M.  8.,  Jr. 


Jan.  '87,  66,  67, 68.  Pebmary  7, 1888. 

July  '87, 134, 135. 

Weaver  v.  Sheeler* 

Mechanie*$  Lien — Evidence--^ Equttabk  titU — 
Legal  title — Practice. 

The  bills  filed  with  a  meekaiiio'B  lien,  are  not  admis- 
sible in  evidence  in  support  of  the  plaintiff's  elaim, 
unless  their  correctness  is  not  denied  by  the  aifidavij^ 
of  defence. 

Where  materials  have  been  famished  for  building 
under  a  contract,  with  one  holding  an  equitable  title, 
the  mechanic's  lien  therefor  attaches  to  the  equitable 
interest  in  the  premises  only,  and  cannot  be  supported 
when  filed  naming  a  subsequent  purchaser  of  the  legal 
title  as  **  owner  or  reputed  owner"  without  proof  that 
such  party  holds  the  equitable  tHle  of  the  party  under 
whom  the  building  was  erected. 

Writs  of  error  to  the  Common  Pleas  of  Ches* 
ter  County. 

Scire  facias  sur  mechanic's  lien,  by  Howard  E. 
Sheeler  against  John  Weaver,  owner  or  reputed 
owner,  and  the  Pennsylvania  Granite  Company, 
contractor.  Three  cases  presenting  the  same  facta 
and  tried  together. 

On  the  trial,  before  Futhry,  P.  J.,  the  follow- 
ing facts  appeared :  The  plaintiff,  Sheeler,  filed 
the  liens  in  question  against  a  tract  of  land  in 
Warwick  Township,  for  materials  furnished  for 
the  erection  of  buildings  thereon,  as  appeared 
by  the  itemized  bills  filed  with  his  claims^ 
between  September  4  and  October  27,  1885. 
These  materials  were  furnished  to  a  p^tner- 
ship  known  as  the  Pennsylvania  Granite  Com- 
pany, which  was  at  the  time  in  the  occupancy  of 
said  tract  of  land,  prospecting  for  and  testing  the 
works  of  a  granite  quarry.  The  contract  for  these 
materials  was  made  by  one  James  E.  Neall,  who 
directed  that  it  should  be  charged  to  the  Granite 
Company.  There  was  evidence  that  Neall,  who 
had  an  interest  in  the  company,  had  made  a  ver« 
bal  contract  for  the  purchase  of  the  land,  and  bad 
paid  some  money  thereon.  At  the  time  these 
materials  were  furnished  the  legal  title  to  the  land 
was  in  Davis  Knauerand  Josiah  Keim,  who  were 
in  no  'way  connected  with  the  Penna.  Granite 
Company,  nor  shown  to  have  in  any  way  made 
their  title  subject  to  lien  for  the  operation  of  said 
company.  On  December  30,  1885,  two  months 
after  the  last  item  of  material  was  furnished  by 
the  plaintifiT,  John  Weaver  purchased  from  Knauec 
and  Keim,  their  legal  title. 

The  Court  permitted  the  plaintiff  to  p«t  in 
evidence  the  bUls  filed  with  the  claim,  against  the 
objection  of  the  defendant,  he  having  denied  their 
correctness  in  his  affidavit  of  defence.  Excep- 
tion.    (First  assignment  of  error.) 

The  defendant  requested  the  Court  to  cbai^ge : 
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<*  That  there  is  no  evidence  in  the  case  to  connect 
the  lien  in  suit  with  the  title  of  John  Weaver, 
and  in  the  absence  of  such  evidence  a  verdict 
cannot  be  rendered  against  said  John  Weaver  or 
his  title." 

Arutoer.  It  appears  from  the  evidence  that  at 
the  time  this  lumber  was  furnished  the  defend- 
ants,  the  title  to  the  property  was  held  by  Mr. 
Knauer  and  Mr.  Keim,  that  James  £.  Neall  made 
a  contract  of  purchase  with  Mr.  Knauer,  and 
paid  $10  at  the  time,  but  that  John  Weaver, 
irboae  name  appears  in  the  liens  as  owner  or  re- 
puted owner,  was  not  in  reality  the  owner.  The 
Uens  are  filed  against  John  Weaver,  owner  or  re- 
puted owner,  and  the  Pennsylvania  Granite  Com- 
pany, contractor,  as  defendants.  The  point  pre- 
sented by  the  defendants,  requests  the  Court  to 
instruct  you  that,  inasmuch  as  John  Weaver  was 
aot  the  owner  of«the  premises  until  after  (lie  ma- 
terial was  furnished,  the  liens  should  have  been 
filed  against  the  person  in  possession  of  the  premi- 
ses at  the  time  the  material  was  furnished.  I  in- 
9tnict  you,  however,  that  the  liens  were  prop- 
erly filed,  if  they  could  be  filed  at  all  against 
Jobn  Weaver,  as  owner  or  reputed  owner,  the 
testimony  showing  that  he  was  the  owner  of  the 
premises  at  the  time  the  liens  were  filed,  and  the 
point  is  disaffirmed."  Exception.  (Second  as- 
signment of  error.) 

Verdict  for  plain tifif  and  judgment  thereon  ; 
whereupon  the  defendant  took  these  writs,  assign- 
ing for  error  the  admission  of  the  above  evidence, 
and  the  answer  to  defendant's  point  as  above. 

E,  Jones  Monaghan  {John  Sparhawk^  Jr,y 
and  /.  jFrank  E,  Hatise  with  him),  for  plain tifi" 
in  error. 

The  claim  filed  is  not  evidence  at  ad  and 
should  not  be  so  received. 

Hills  r.  Elliott,  16  S.  &  R.  57. 

This  contract  was  made  without  any  authority 
from  the  legal  owner;  and  there  was  no  lien 
except  against  the  party  at  whose  instance  the 
materials  were  furnished.  Having  failed  to  name 
him  as  owner  was  a  fatal  defect. 
Johnson's  Mecli.  Liens,  126,  139. 
Houston,   Smith    and  Co.'s  Appeal,   6  Wbbklt 

Notes,  162. 
Bazclay's  Appeal,  11  Id.  359. 
Steinman  v.  Miller,  12  Id.  244. 
Dietrich  w.  Crabtree,  8  Id.  418. 
Gaalt  r.  Darning,  3  Phila.,  337 ;  S.  C,  affirmed. 

Las.  L.  Obfl.  322. 
CampbeU  v.  Pbaro's  App^l,  12  Casey,  247. 
Weaver  V.  Lata,  14  Wbbkly  Notbs,  251. 

The  cases  cited  by  the  defendant  in  error  only 
iecide  that  when  one  has  bought  the  very  title  on 
which  the  lien  existed  he  may  be  named  as  owner 
instead  of  his  vendor. 
.    William  M*  Ha^j  for  defendant  in  error. 

The  bills  filed  with  the  claim  were  only  offered 
ia  evidence  as  an  index  and  duplicate  of  the  book 
account.    The  c«se.of  HUls  v.  £l)iott,  ci.te4  by 


the  plaintiff  in  error,  has  been  qualified  by  Wolf 
V.  Batchelder  (6  Smith,  87). 

Odd  Fellows'  Hall  r.  Mather,  12  Harris,  610. 

Noar  V.  Gill.  17  Wbbklt  Notes,  333. 

Preshyterian  Church  0.  Allison,  10  Barr,  413. 

There  is  no  error  in  filing  the  claim  against  a 
person  who  has  purchased  after  the  building  is 
'finished,  but  before  the  claim  is  filedj  and  who 
remains  the  owner,  or  reputed  owner,  at  the  time 
it  is  filed. 

Bnllivan  v,  Jones,  5  Wharton,  369. 

Jones  0.  Shawhan,  4  W.  &  S.  262. 

Knahb's  Appeal,  10  Barr,  189. 

Church  17.  Shreiner,  7  Norris,  126. 

February  13,  1888.  The  Court.  This  was 
a  sci.  fa.  sur  mechanic's  liea.  On  the  trial  the 
Court  was  asked  to  instruct  the  jury  ^*  that  there 
is  no  evidence  in  the  case  to  connect  the  lien  in 
suit  with  the  title  of  John  Weaver,  and  in  the 
absence  of  such  evidence  the  plaintiff  cannot  re- 
cover." 

In  response  to  this  request  the  Court  instructed 
the  jury  that  the  lien  was  properly  filed  against 
John  Weaver,  **  the  testimony  showing  that  he 
was  the  owner  of  the  premises  at  the  time  the 
liens  were  filed,  and  therefore  the  point  is  disaf-* 
firmed."  This  overlooked  the  question  raised 
by  the  point.  The  evidence  showed  that  the  land 
on  which  these  buildings  were  erected  was  owned 
at  the  time  the  materials  were  furnished  by 
Knauer  and  Keim.  Neall  had  nuide  a  verbal  con* 
tract  for  the  purchase  of  it  some  little  time  be- 
fore, and  paid  ten  dollars  upon  it.  Tiie  materials 
were,  bought  and  the  buildings  erected  by  him  in 
connection  with  the  opening  of  a  quarry  thereon. 
Weaver  purchased  the  title  of  Knauer  and  Keim 
after  the -materials  were  furnished,  but  before  the 
lien  W9S  filed*  and  his  present  contention  is  that 
the  lien  should  have  been  filed  against  the  equita- 
ble title  under  which  the  materials  were  con- 
tracted for,  and  not  against  the  kgal  title.  The 
point  was  well  taken^  As  the  case  stood  there 
was  no  evidence  to  show  that  Weaver  held  Neali's 
equitable  title,  and  it  is  very  plain  that  his  legal 
title  cannot  be  bound  by  this  lien. 

The  lien  commences  when  the  materials  are 
furnished,  and  attaches  to  an  equitable  interest  in 
the  premises.  (Keller  r.  Denmead  &  J>on,  68 
Pa.  449.) 

If  the  materials  are  furnished  at  the  instance 
of  a  tenant  in  common  in  possession,  it  has  been 
held  that  a  lien  may  be  entered  against  him,  and 
that  it  will  bind  his  interest  in'  the  premises. 

In  Woodward  v.  Wilson  (68  Pa.  208)  it  was 
heldi  that  where  materials  were  furnished  on  the 
order  of  the  husband,  and  a  lien  entered  against 
him,  the  wife's  estate  in  the  land — she  claiming 
to  be  the  real  owner — was  not  affected  thereby. 

The  statutes  have  now  provided  for  the  entry 
of  a  lien  against  structures  erected  by  a  tenant 
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for  years,  but  the  lien  binds  only  the  tenant's 
title. 

The  mechanic  must  inquire  not  only  after  the 
title  of  the  person  on  whose  order  he  furnishes 
material,  but  after  the  incumbrances  on  that  title 
at  the  time  when  the  work  begins,  for  his  lien  at- 
taches only  at  and  from  the  commencement  of 
the  building.  The  holder  of  a  prior  incumbrance 
is  not  affected.  If  the  builder  is  the  owner  only 
of  an  equitable  title,  the  holder  of  the  legal  title 
is  not  affected.  The  object  of  the  defendant's 
point  was  to  get  the  attention  of  the  Court  upon 
this  subject  and  secure  a  proper  instruction  to 
the  jury.  The  Court,  without  sufficiently  consid- 
ering the  question  thus  raised,  told  the  jury  that 
the  lien  was  properly  entered  against  the  person 
who  was  the  owner  at  the  time  when  the  lien  was 
filed.  This  is  entirely  correct  if  only  it  be  added 
that  such  owner  holds  the  title  of  the  person  or 
persons  under  whom  the  building  was  erected, 
but  without  such  qualification  it  was  clearly 
wrong.  It  may  be  that  Weaver  holds  the  title 
of  Neal,  but  if  so  it  was  not  shown  on  the  part  of 
the  plaintiff,  while  defendant  did  show  that  he 
held  the  title  of  Knauer  and  Keim  ;  and  upon  this 
showing  he  Was  in  a  position  to  ask  the  instruc- 
tion contained  in  his  point. 

The  first  assignment  of  error  must  also  be  sus- 
tained. The  bills  filed  with  the  claim  are  not- 
evidence  in  support  of  the  plaintifi^'s  claim  unless 
their  correctness  is  not  denied  by  the  affidavit  of 
defence.  The  bills  in  this  case  were  disputed, 
and  to  admit  the  plaintiff's  statement  of  them  on 
file,  as  evidence  in  support  of  his  claim,  is  erro- 
neous. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded  in  Nos.  66,  67,  68,  January  Term, 
1887,  and  Nos.  134,  135,  July  Term,  1887. 

Opinion  by  Williams,  J. 

Trunket,  J.,  absent.  8.  h.  t. 


July  '87,  68.  January  12, 1888. 

Patterson's  Appeal.       ^ 

Tniitee  to  pay  debts — Stock  contributed  to  pay 
,  debts  transferred  by  trustee  to  himself  in  pay- 
ment of  his  claim —  When  such  transfer  sus- 
tainable — Laches — Notice, 

A  trustee  will  not  be  allowed,  unless  by  leave  of  the 
Ck)art  first  had,  to  purchase  the  trust  property  at  his 
own  sale,  nor  in  any  manner  to  make  a  profit  out  of 
the  same.  As  a  general  rale,  a  trustee  who  purchases 
at  his  own  sale  does  so  in  violation  of  his  trust. 

A  trustee  to  whom  was  transferred  certain  stock  of  a 
company  for  the  payment  of  creditors,  who  applied  the 
stock  in  question  in  good  faith  and  at  a  fair  price  to 
the  payment  of  the  creditors  of  the  company,  including 
himself,  acts  in  the  direct  execution  of  the  trust,  and 
there  is  no  room  for  the  allegation  of  a  breach  thereof. 


In  such  case,  the  fact  that  the  trustee  did  not  report 
to  the  company  the  transfer  of  the  stock  in  payment  of 
his  debt  is  of  no  iniportance. 

Where  stockholders  have  knowledge  of  such  a  trans- 
fer, whioh  also  appears  upon  the  books  of  the  company, 
and  neglect  or  refuse  to  make  farther  inquiries,  they 
are  affected  with  notice. 


Appeal  from  the  decree  of  the  Common  Pleas 
No.  4,  of  Philadelphia  County,  dismissing  excep- 
tions to  Master's  report. 

Bill  in  equity  filed  by  C.  S.  Patterson,  Richard 
Penistan,  and  Henry  R.  Heyl,  in  behalf  of  them- 
selves and  of  such  other  contributors  to  a  certain 
trust  fund  of  stock  as  mieht  thereafter  become 
parties,  against  Charles  Lennig. 

It  set  forth  that  in  the  year  1875  the  plain- 
tiffs, with  a  number  of  others,  were  stockholders 
in  the  American  Paper-Box  Maahine  Company ; 
that  the  company  was  insolvent,  and  in  order  to 
save  it  the  plaintiffs  and  others  entered  into  an 
agreement  to  contribute  two-fifths  each  of  their 
stock,  so  as  to  raise  a  fund  of  one  thousand  shares, 
which  was  to  be  placed  in  the  hands  of  a  trustee, 
to  be  used  to  pay  the  company's  debts,  and  the 
surplus  after  payment  of  debts  to  be  returned  to 
the  contributors.  Charles  Lennig,  who  was  also 
a  stockholder  of  the  said  company  and  its  presi- 
dent, was  made  the  trustee  to  hold  the  stock,  and 
with  it  pay  the  debts  of  the  company.  The  plain- 
tiffs contributed  their  proportion  of  stock,  and  the 
defendant  received  it,  and,  entering  upon  the  per- 
formance of  the  trust,  paid  debts,  collected  divi- 
dends, but  never  rendered  any  account  to  the 
plaintiffs  of  his  trusteeship  ;  that,  however,  some 
time  after  June,  1879,  he  had  transferred  all  the 
stock  registered  in  his  name  as  trustee  to  his  in- 
dividual name,  without  the  consent  or  knowledge 
of  plaintiffs.  The  prayer  was  for  an  account ; 
for  a  surrender  of  the  trust  stock  by  the  trustee  to 
the  plaintiffs  on  such  terms  as  might  seem  just 
and  equitable  to  the  Court ;  and  general  relief. 

The  answer  admitted  that  the  defendant  had 
received  the  stock  contributed  by  plaintiffs  under 
the  agreement  substantially  as  alleged  in  the  bill, 
but  denied  that  the  defendant  was  a  trustee  ex- 
cept to  pay  the  debts  of  the  company.  An  ac- 
count was  also  set  forth,  showing  what  had  been 
done  with  the  stock,  which  showed  that  moat  of 
the  stock  had  been  paid  over  by  the  trustee  to 
himself.  The  answer  denied  that  no  account  had 
been  rendered  when  requested,  and  sought  to  jus- 
tify the  taking  of  the  trust  stock  in  1879  by 
showing  that  it  was  bought  at  a  fair  price,  and 
that  plaintiffs  knew  of  it  at  the  time. 

The  replication  was  in  the  common  form. 

The  Master  (Matthew  Dittmann,  Esq.)  ap- 
pointed in  the  case,  found  in  favor  of  the  plaintiffs, 
and  submitted  a  decree  compelling  defendant  to 
account.     Exceptions  filed  to  his  report  were  sus- 
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tiined  bj  the  Court.  (See  Patterson  et  aL  v. 
Lennig,  20  Weekly  Notes,  141.) 

The  facts  in  the  case,  as  set  forth  in  the  opin- 
ktt  filed  bj  Thatbb,  P.  ttt  were  as  follows :— * 

«Id  January,  1875,  the  American  Paper-Box 
C^nnpaoj  was  insolvent.  To  rescue  the  com- 
paoj  from  its  embarrassments  a  meeting  of  the 
.  stodholders  was  held,  at  which  it  was  agreed 
that  each  stockholder  should  surrender  one-half 
of  bis  stock  *  for  the  following  purposes,  viz., 
fiAeen  hundred  shares  so  contributed  are  to  be 
placed  io  the  company's  hands,  to  be  resold,  to 
provide  working  capital  for  future  business,  and 
one  thousand  shares  to  be  placed  in  the  hands  of 
I  trustee,  to  be  used  for  the  liquidation  of  the 
empanfs  present  indebtedness,  any  surplus  of 
tbese  one  thousand  shares  remaining  after  the 
wd  debts  are  removed  shall  be  returned  pro  rata 
to  the  persons  contributing  the  same/  This 
meeting  was  held  January  16,  1875. 

"The  object  which  the  stockliolders  had  in 
Tiew  was  to  raise  money  to  carry  on  the  com- 
pany's operations  by  the  sale  of  the  fifteen  hun- 
dred shares.  It  was  not  supposed  that  this  could 
be  accomplished  unless  they  were  able  to  announce 
that  tbe  company  was  out  of  debt.  To  pay  the 
debts  they  therefore  agreed  to  appropriate  the 
additional  one  thousand  shares.  The  defendant, 
Mr.  Lennig,  who  was  the  president  of  the  com- 
psQj  and  the  largest  creditor,  was  appointed  the 
trostee  to  pay  the  debts  with  the  one  thousand 
shares  surrendered  for  that  purpose.  There  were 
bat  four  creditors,  and  they  were  all  stockholders, 
^1  Mr.  Lennig,  to  whom  they  owed  $19,000; 
Mr.  Heyl,  to  whom  they  owed  $4600;  Mr. 
Simpson,  to  whom  they  owed  $2085 ;  and  Mr. 
Patterson,  who  bad  a  disputed  claim  against  the 
company  for  $7550. 

'^Of  the  one  thousand  fehares  agreed  to  be 
eootributed  to  pay  off  the  debts,  in  point  of  fact 
oaly  seven  hundi^  and  eighty-three  shares  were 
cootributed  and  passed  into  the  hands  of  Mr. 
Lwnig.  Of  these  he  contributed  one  hundred 
lad  seventy-seven  himself.  Four  days  after  this, 
^,  January  20,  1875,  the  company  offered  for 
ttle  twelve  hundred  and  fifty  of  the  fifteen  hun- 
dred shares  contributed  for  that  purpose,  at  forty 
^lars  a  share,  announcing  that  Hhe  stockholders 
ptorat^eed  that  the  said  company  w  free  from 
^  of  every  kind.*  They  perfectly  well  un- 
derstood that  they  could  not  get  new  subscribers 
to  come  into  the  company  until  it  was  relieved 
^  its  debts.  The  stock  placed  in  Mr.  Lennig's 
kinds  <  to  be  used  for  the  liquidation  of  the  com- 
pany's indebtedness'  appears  to  have  been  ap- 
plied b?  him  to  that  purpose  in  pursuance  of  the 
ezpreeaed  object  for  which  he  received  it.  Mr. 
«yl,  of  his  own  motion,  agreed  to  cancel  the 
debt  doe  to  himself  in  consideration  of  the  re- 
ceipt of  one  hundred  shares.    Mr.  Simpson  ac- 


cepted sixty-three  shares  in  discharge  of  the  in- 
debtedness of  the  company  to  him,  being  at  tbe 
rate  of  thirty-three  dollars  per  share.  Mr.  Pat- 
terson undertook  to  pay  himself  by  retaining, 
against  the  trustee's  wishes,  one  hundri^d  and 
fifty-one  shares  out  of  the  two  hundred  and  sixty- 
four  which  he  had  bound  himself  to  contribute. 

'^  The  only  creditor  remaining  unpaid  was  Mr. 
Lennig,  the  trustee.  The  stock  had  no  markets 
able  value  at  the  time  it  was  deposited  in  his 
hands  for  the  payment  of  the  debts.  It  could 
not  be  sold  at  any  price.  Two  years  later  it  was 
sold  for  two  dollars  and  seventy-five  cents  a 
share,  par  being  fifty  dollars.  Four  years  later, 
viz.,  in  April,  1879,  it  was  sold  for  seven  dollars 
per  share.  On  November  10,  1879,  Patterson, 
the  complainant,  sold  one  hundred  and  eighty- 
eight  shares  at  fifteen  dollars  and  ninety-six  cents 
per  share.  As  late  as  1881  Patterson  sold  four 
hundred  and  thirty- two  shares  at  twenty-five 
dollars  per  share.  Between  1875  and  1881  the 
price  ranged  from  two  dollars  and  seventy-five 
cents  to  twenty-five  dollars  a  share.  Mr.  Lennig 
held  the  stock  for  more  than  four  years  without 
paying  with  it  the  debt  which  was  justly  due  to 
himself.  During  that  period  it  was  repeatedly 
offered  to  the  directors  by  Mr.  Lennig  at  from 
thirty  to  thirty-three  dollars  per  share  but  could 
find  no  takers.  He  frequently  offered  it  to  other 
persons  but  could  find  no  buyers. 

"On  the  29th  of  October,  1879,  all  the  other' 
creditors  having  been  long  since  paid,  Mr.  Len- 
nig, to  close  the  matter  up,  transferred  the  resi- 
due of  the  stock,  ^ve  hundred  and  seventy-four 
shares,  to  himself  in  payment  of  his  debt,  which 
then  amounted,  with  the  accumulated  interest,  to 
$24,589.11,  which  was  at  the  rate  of  forty-two 
dollars  and  seventy-one  cents  per  share.  He  had 
paid  the  other  creditors  with  stock  by  virtue  of 
the  authority  which  he  had  to  do  so,  and  he  now 
paid  himself  in  the  same  manner.  The  Master 
says,  'for  some  reason  known  to  himself  he 
preferred  to  leave  his  own  debt  unpaid  and  keep 
in  his  hands  as  trustee  the  ^ve  hundred  and  sev- 
en ty-four  shares  out  of  which  he  was  entitled  to 
pay  it.*  The  reason  why  Mr.  Lennig  waited  so 
long  before  paying  his  own  debt  with  the  stock 
which  he  held  for  that  purpose  is  quite  apparent 
from  the  evidence.  He  waited  to  see  if  within  a 
reasonable  period,  by  the  success  of  the  company, 
the  atock  might  not  attain  a  higher  value  and  be- 
come worth  more  than  the  amount  of  his  debt,  his 
declared  intention  being  in  that  event  to  return 
any  surplus  which  might  remain  to  the  contribu- 
tors. It  was  to  carry  out  in  good  faith  this  pur- 
pose that  Mr.  Lennig  continued  to  hold  the  stock 
as  trustee,  hoping  that  the  business  of  the  com- 
pany would  so  improve  as  to  cause  a  rise  in  the 
stock,  which,  when  he  received  it,  had  no  mar- 
ketable value  whatever. 
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"  This  coarse,  so  far  from  being  a  proper  sub- 
ject of  animadversion,  was  highly  commendable^ 
and  was  plainly  for  the  benefit  of  the  contributors, 
for  it  gave  them  the  chance  of  a  rise  of  the  stock 
and  a  possibility  of  getting  some  of  it  back  if  it 
had  so  happened  that  the  value  should  rise  to  a 
point  which  would  more  than  pay  the  large  in- 
debtedness of  the  company  to  the  defendant. 
After  waiting  more  than  four  years  for  this  pur- 
pose he  paid  his.  debt  of  $24,539.11,  in  October, 
1879,  with  the  stock  which  remainedrin  his  hands, 
and  which  was  thus  applied  to  the  purpose  for 
which  \i  was  given,  at  a  (air  valuation  of  forty-two 
dollars  and  seventy-one  cents  per  share.  That 
this  was  more  than  ^  the  stock  was  worth  clearly 
appears  from  the  testimony  of  William  C.  Steven- 
son, who  has  been  a  stockholder,  director,  and 
manager  of  the  company  from  February,  1875,  to 
the  present  time.  He  was  the  businisss  manager 
of  the  company  for  ten  years. 

«*  On  November  10,  1879,  Mr.  Stevenson 
bought  of  Patterson,  one  of  the  complainants,  one 
hundred  and  eighty-eight  shares  for  fifteen  dollars 
and  ninety-six  cents  per  share.  About  the  same 
tim^  he  purchased  from  other  stockholders  other 
lots  at  about  the  same  figure.  In  1880  he  bought 
it  at  twenty-five  dollars  per  share.  On  the  24th 
March,  1881,  he  bought  four  hundred  and  thirty- 
two  shares  of  Patterson,  the  chief  complainant  in 
this  case,  at  twenty-five  dollars  per  share.  This 
was  seventeen  months  after  Mr.  Lennig  had  taken 
the  stock  at  forty-two  dollars  and  seventy^one 
cents  per  share.  The  stock  had  no  market  value, 
and  sales  could  only  be  effected  at  private  sale. 

<^  These  facts  show  conclusively  tliat  Mr.  Len- 
nig, in  paying  his  debt,  acted  with  entire  good 
faith  in  carrying  out  the  trust  which  he  had  un- 
dertaken, and  that  he  allowed  the  contributory  a 
much  larger  price  for  the  stock  than  they  could 
have  obtained  from  any  one  else.  No  one  made 
any  complaint  until  four  years  and  a  half  had 
elapsed  after  the  matter  had  been  settled  and 
closed.  In  1884,  the  stock  having  improved  in 
value,  the  complainants  filed  this  bill.  The  litiga- 
tion they  then  commenced  was  plainly  the  result 
of  an  afterthought  i*esulting  from  the  subsequent 
improved  prospects  of  the  company." 

Other  facts  appear  in  the  opinion  of  the 
Supreme  Court,  infra, 

Plaintifis  appealed,  assigning  for  error,  inter 
€Uia,  that  the  Court  erred  in  holding— 

(1)  That  the  principle  that  a  trustee  cannot  be 
permitted  to  purchase  the  trust  property  had  no 
application  to  this  case. 

(2)  That  it  was  fair  and  faithfiil  conduct  in  the 
trustee  to  refuse  openly  in  1875  to  take  the  trust 
stock  at  fifty  dollars  per  share  for  his  debt,  and 
then  to  take  it  secretly  at  forty-two  dollars  and 
seventy-one  cents  f^r  share. 


(3)  That  the  trustee  took  no  advantage  of  his 
cestui  que  truetent, 

T.  B.  Stork  and  John  G.  Johmonj  for  appellants. 
A  trustee  cannot  p^chase  the  trust  property 
upon  any  terms,  however  fair.     This  same  rule 
applies  to  a  trustee  to  pay  debts. 

Fox  V.  M&okreth,  1  White  &  Tudor  Lead.  Cas.  in 

Eq.  ♦215. 
Chronister  v,  Bushey,  7  W.  &  S.  152. 
Beeson  v,  Beeson,  9  Barr,  279. 
Chorpenning*s  Appeal,  8  Casey,  316. 
Campbell  v,  MoClain,  1  P.  F.  8.  200. 
Plaint ifis  did  not  lose  their  right  to  question 
the  sale  of  the  stock,  because  notice  was  not  given 
them.     As  to  what  constitutes  notice,  see — 
Hill  on  Trustees,  ♦GQ,  *525. 
Story's  Equity,  §  322  a. 
Richard  V.  McMurtrie  and  J,  Edward  Car^ 
penter,  for  appellee. 

The  rule  invoked  was  never  intended  for  such 
cases  as  this,  where  plainly  the  object  was  to  rid 
the  company  of  the  debts,  and  stock  absolutely 
worthless  was  handed  to  the  creditoi*s  for  the 
purpose.     And  the  Court  is  not  required  to  dis- 
turb the  rule  nor  draw  nice  distinctions.     When 
there  has  been  four  years'  acquiescence,  and  when 
the  trustee  if  warned  of  the  objection  could  have 
avoided  the  technicality  by  selling  under.the  order 
of  the  Court,  relief  will  not  be  given  in  equity. 
GHm's  Appeal,  9  Oat.  375. 
Campbell  v,  Penna.  Life  Ins.  Co.,  2  Wh.  53. 
The  general  presumption  is,  in  the  first  in- 
stance, in  favor  of  due  discharge  of  the  trust, 
especially  where  there  may  be  two  constructions 
to  an  act,  and  therefore  a  cestui  que  trust  com- 
plainant must  make  out  his  case  affirmatively. 
McGinn  v.  Shaeffer,  7  Watts,  412. 
MaoCubbin  v.  Cromwell,  2  Har.  &  G.  (Md.)  443. 
Smith  V.  Clay,  3  Bro.  C.  C.  0.  3d,  n.  1. 

A  shareholder  who  has  ratified  an  act  or  acqui- 
esced in  it  should  not  be  heard  to  complain.  It 
is  clear  that  a  stranger  cannot  complain  on  behalf 
of  the  shareholders  in  a  corporation ;  and  if  it  be 
shown  in  the  progress  of  a  suit  that  the  com- 
plainant has  personally  precluded  himself  from 
suing,  the  suit  cannot  proceed  though  the  other 
stockholders  be  entitled  to  relief 

Morawitz  on  Private  Corporations  (1st  ed.  §  409). 

Watte's  Appeal,  28  P.  F.  Sm.  370. 

One  who  silently  stands  by  and  sees  another 
purchase  a  note  with  knowledge  of  an  existing 
defence  to  it,  will  be  estopped  from  subsequently 
setting  up  such  defence. 

Leading  Cases  in  Equity,  2  (4  Amer.  ed.),  1-148. 
Acquiescence  is  presumed  by  delay. 
Ashharet's  Appeal,  P.  F.  Sm.  290. 
See  also  Beeson  v,  Beeson,  9  Barr,  280. 
•   Watt8*s  Appeal,  28  P.  F.  Sm.  394. 
Perry  on  Trusts,  §  870. 

The  law  respecting  the  doctrine  of  acquiescence 
is  laid  down  in— 

Bispham's  Equity,  321,  ^  259  et  #07. 
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FebniHTy  18, 1888.  TeB  Court.  This  case 
has  been  so  well  discussed,  by -the  learned  Judge 
of  the  Court  below  that  we  might  well  be  excused 
from  adding  to  what  he  has  said.  In  order  that 
the  case  may  not  be  misunderstood  or  misapplied 
liereafter,  we  desire  to  repeat  emphaticallj  that 
we  do  not  propose  to  interfere  with  or  impair  in 
the  least  degree  the  well  established  rule  that  a 
trustee  will  not  be  allowed  unless  bj  leave  of 
Court  first  had>  to  purchase  the  trust  property  at 
kifi  own  ^6,  nor  in  any  manner  to  make  a  profit 
out  of  the  same.  T-his  rule  is  not  only  established, 
bat  it  is  one  of -great  value,  and  essential  to  the 
proper  administration  of  trust  estates.  But  we 
are  of  opinion  with  the  learned  Judge  below  that 
the  rule  in  question  does  not  apply  to  the  facts  of 
this  case.  As  a  general  rule  a  trustee  who  pur- 
chases the  trust  property  at  his  own  sale  does  so 
in  violation  of  his  trust ;  whereas  the  appellee  in 
this  case,  in  the  application  of  the  stock  in  ques- 
tion to  the  payment  of  the  four  creditors  of  the 
eoicpanyy  including  himself,  was  acting  in  the 
direct  execution  of  his  trust.  He  was  doing  with 
the  stock  jo^t  what  it  was  given  to  him  for. 
There  is  therefore  no  room  for  even  an  allegation 
of  a  breach  of  trust.  The  only  question  there- 
fore is  whether  the  stock  was  so  applied  in  good 
&itb,  and  at  a  fair  price.  Upon  this  point  there 
is  no  room  for  a  serious  dispute. 

There  were  but  three  creditors  to  pay  besides 
himself.  His  own  claim  exceeded  the  aggregate 
of  the  others  as  his  contribution  of  stock  greatly 
exceeded  theirs.  It  is  true  the  stock  was  not 
sM  at  public  sale.  It  was  merely  transferred  in 
extinguishment  of  the  respective  claims.  That 
this  mode  of  its  application  was  the  mode,  and 
Jdk6  only  mode  ever  contemplated  by  the  parties 
to  the  trust,  is*  self  evident.  The  stock  had  no 
market  value ;  it  could  not  have  been  sold  at  any 
time  at  any  price  that  would  have  paid  the  debts. 
Bad  the  appellee  paid  his  own  claim  at  the  time 
be  paid  the  others,  I  presume  no  dispute  about  it 
would  ever  have  arisen.  He  delayed  for  some 
jrears,  and  then  took  it  at  $42.71  per  share. 
This  was  greatly^bove  any  price  that  could  have 
been  obtained  for  it  at  any  sale,  public  or  private. 
After  the  appellee  had  taken  the  stock  at  $42.71 
per  share,  Mr.  Patterson,  one  of  the  complain- 
ants, OB  November  10,  1879,  sold  188  shares  at 
$15.d^  per  share.  On  March  24,  1881,  he  sold 
432  shares  at  $25.00  per  share.  This  was  seven- 
teen months  alter  the  appellee  had  taken  the  stock 
at  $42.71  per  share. 

Much  stress  was  laid  upon  the  delay  of  the 
appellee  in  appropriating  the  stock  to  the  pay- 
ment of  his  debt.  Upon  this  point  the  learned 
Judge  below  found  the  facts  as  follows:  <<The 
reason  why  Mr.  Lennig  waited  so  long  before 
paying  his  own  debt  with  the  stock  which  he 
kdd  for  thai  parposQ  is  quitd  apparent  from  the 


evidence.  He  waited  to  see  if  within  a  reasona- 
ble period  by  the  success  of  the  company,  the 
stock  might  not  attain  a  higher  value  and  become 
worth  more  than  the  amount  of  his  debt,  his  de* 
clared  intention  being  in  that  event  to  return  any 
surplus  which  might  remain  to  the  contributors. 
It  was  to  carry  out  in  good  faith  this  purpose  that 
Mr.  Lennig  continued  to  hold  the -stock  as  trustee, 
hoping  that  the  business  of  the  company  would 
so  improve  as  to  cause  a  rise  in  the  stock,  which, 
when  he  received  it,  had  no  marketable  value 
whatever.''  This  ^finding  of  the  Court  ia  not 
contradictory  of  any  finding  by  the  Master^  and 
if  it  was  is  based  upon  sufficient  evidence.  It 
leaves  nothing  whatever  to  sustain  the  appellants' 
charge  of  bad  faith. 

It  was  also  urged  that  the  appdlee  did  not  re« 
port  to  the  company  the  transfer  of  this  stock  in 
payment  of  his  own  debt.  We  do  not  attach 
much  importance  to  this  point.  Some  of  the  ap- 
pellants had  knowledge  if  not  notice  of  the  trans- 
action, and  as  the  transfer  appeared  upon  the 
books  of  their  own  company  to  which  they  had 
access,  they  might  have  known  it  had  they  cared 
to  inquire.  This  is  a  question  of  good  faith,  and 
in  such  cases  knowledge  is  regarded  as  equivalent 
to  notice  of  the  highest  degree.  (Leading  Cases 
in  Equity,  4th  American  edition,  2,  1-148.) 
"  When  a  party  having  knowledge  of  such  facts 
as  would  lead  any  honest  man  using  ordinary 
caution  to  make  further  inquiries,  does  not  make, 
but  on  the  contrary  studiously  avoids  making 
such  inquiries,  he  must  be  taken  to  have  notice 
of  these  facts,  which,  if  he  had  used  ordinary 
diligence,  he  would  readily  have  ascertained." 
(Wade  on  Notice,  §  11,  and  cases  there  cited.) 

The  acquiescence  of  the  appellants  for  four 
years  is  certainly  against  them.  They  had  no 
right  to  suppose  that  Mr.  Lennig  would  settle  his 
own  claim  in  any  difierent  manner  than  he  settled 
with  the  other  creditors^  and  if  they  had  given 
him  notice  of  any  objection  be  could  have  sold  it 
under  an  order  of  Court.  It  is  true  it  would  not 
have  brought  half- the -money  at  which  he  took  it, 
but  it  would  have  left  no  room  for  subsequent 
complaint. 

The  complainants  are  in  a  Court  of  equity  and 
there  is  no  equity  in  what  they  ask.  The  princi- 
ple which  they  invoked  was  never  intended  for 
such  a  case,  and  to  apply  it  here  would  work  the 
very  reverse  of  equity. 

The  decree  is  affirmed  and  the  appeid  dismissed 
at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Tkunkbt,  J.,  absent. 

H4  0.  o* 
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Jan.  »87,  100.  January  30, 1888. 

Alexander's  Appeal. 

Specific  performance — When  not  decreed^' Con- 
tract for  exchange  of  land — Laches, 

Specific  performance  of  contracts  for  sale  or  exchange 
and  conveyance  of  land  is  never  a  matter  of  right,  but 
always  of  grace. 

A.  and  W.  entered  into  separate  and  independent 
contracts  for  the  sale  to  each  other  of  certain  real  es- 
tate for  specified  prices  at  a  certain  time,  which  con- 
tracts constituted  in  effect  a  single  contract  for  an 
exchange  of  the  properties  described.  W.'s  property 
was  to  be  conveyed  subject  to  an  existing  mortgage  of 
$2700.  Each  party  entered  into  possession  of  the  pro- 
perty purchased,  but  at  the  time  for  the  execution  of 
the  det  ds  W.  failed  to  produce  a  deed  for  the  property 
sold  by  him.  Some  six  weeks  afterwards  he  tendered 
a  conveyance  to  A.  of  the  property,  subject  to  a  mort- 
gage of  $2754  and  accrued  interest,  amounting  in  all 
to  $2836.  This  deed  A.  refused  to  accept,  whereupon 
W.  filed  a  bill  for  specific  ]>erformance.  Pending  this 
bill  the  holder  of  the  mortgage  brought  suit  thereon 
against  W.  without  notice  to  A.,  and  having  obtained 
judgment  purchased  the  property  at  sheriff's  sale.  A 
decree  for  specific  performance  Was  entered  against  A. 
on  receiving  a  conveyance  of  W.*8  right,  title,  and  in- 
terest in  said  property : 

Heldy  to  be  error,  W.  having  never  performed  or 
offered  to  perform  his  opntract  according  to  its  true  in- 
tent and  meaning,  and  the  circumstances  having  ^o 
changed  without  the  fault  of  A.  that  it  was  impossible 
for  W.  to  convey  as  he  had  agreed  to  do. 

Appeal  of  Margaretta  Alexander  from  the  de- 
cree of  the  Common  Pleas  of  Montgomery 
County,  for  the  specific  performance  of  a  written 
contract  to  sell  and  convey  land. 

Bill  in  equity  filed  by  John  Wunderlich  against 
Margaretta  Alexander  for  specific  performance. 

The  Master  to  whom  the  case  was  referred 
(Montgomery  Evans,  Esq.)*  found  in  substance 
the  following  facts:  On  March  11,  1884,  Marga- 
retta Alexander,  the  owner  of  a  farm  of  twenty- 
eight  acres  and  seventy-five  perches  in  Upper 
Salford  Township,  and  John  Wunderlich,  the 
owner  of  a  farm  of  fifty-two  acres  and  eighty- 
seven  perches  in  Franconia  Township,  agreed  to 
exchange  their  respective  properties.  They  ac- 
cordingly executed  two  separate  agreements  of 
sale  for  their  particular  farms,  both  drawn  by 
John  J.  Corson,  a  real  estate  agent  and  convey- 
ancer of  Norristown.  Neither  agreement  refers 
in  any  way  to  the  other.. 

The  agreement  for  the  sale  of  the  Alexander 
property  was  recited  in  full  in  the  bill,  and  that 
for  the  Wunderlich  property  was  set  forth  in  the 
answer. 

Both  agreements  contain  covenants  for  the  sale 
of  the  respective  farms  for  the  same  consider- 
ation, except  that  the  Wunderlich  property  is  val- 
ued at  $4500,  including  a  $2700  mortgage  there- 
on, then  existing,  and  the  Alexander  property  at 


$1800,  clear  of  incumbrances;  $250  of  the  con- 
sideration money  to  be  paid  upon  the  execution 
of  the  respective  agreements,  the  balance  on  Oc- 
tober 1,  1884,  when  deeds  were  to  be  executed 
at  the  office  of  John  J.  Corson.  And  upon  the 
payment  of  said  sura,  t.  e.,  the  balance  of  the 
purchase-money  over  and  above  $250,  the  grantors 
shall  execute  proper  deeds  to  the  grantees  at  the 
expense  of  the  latter,  in  fee  simple,  free  of  in- 
cumbrances and  right  of  dower,  etc. 

The  grantors  covenanted  to  purchase  at  the 
price  fixed,  in  one  contract^  $1800,  in  the  other 
$4500,  ''  in  the  manner  and  at  the  time  herein 
above  provided."  Possession  was  to  be  given  on 
April  1, 1884.  Certain  personal  property  was  to 
go  with  the  land  in  each  case.  The  contracts 
were  all  signed  by  the  same  parties,  with  the 
same  persons  as  witnesses. 

In  the  agreement  for  the  sale  of  the  Wunder- 
lich farm  the  parties  thereto  were  declared,  at  the 
beginning  thereof,  to  be  John  Wunderlich  of  the 
one  part,  and  Edward  R.  Fellows  (who  is  the  son- 
in-law  of  Mrs.  Alexander),  of  the  second  part. 
Margaretta  Alexander  and  not  Edward  R.  Fel- 
lows signed  the  contract  as  the  party  of  the  sec- 
ond part.  It  was  the  understanding  and  inten- 
tion of  all  the  parties  that  the  deed  for  the 
Wunderlich  property  should  be  made  to  Edward 
R.  Fellows.  The  down  money,  $250,  was  paid 
by  an  etcbange  of  receipts,  no  money  actually 
passing. 

In  pursuance  of  these  agreements  Mr.  Fellows 
took  possession  of  the  Wunderlich  property,  with 
a  quantity  of  hay,  straw,  and  a  few  other  articles 
of  personal  property  upon  the  premises,  in  the 
latter  part  of  March,  1884.  Wunderlich  ob- 
tained possession'  of  the  Alexander  farm  a  few^ 
days  after  the  agreement  was  signed,  and  on  the 
14th  of  March,  by  written  agreement,  contracted 
to  sell  the  farm  to  Sebastian  Shultz,  who  paid 
$300  in  cash  on  account  of  the  purchase-money. 
The  title  to  Shultz  was  to  be  completed  by  Octo- 
ber 1, 1884.  Shultz  took  possession  of  the  prem- 
ises with  some  hay,  straw,  etc.,  thereon,  left  there 
.by  Mrs.  Alexander,  according  to  her  agi*eement, 
and  he  has  occupied  the  property  ever  since. 

John  Wunderlich,  a  short  time  prior  to  Octo- 
ber 1,  1884,  sent  word,  through  two  different 
persons,  to  Mr.  Fellows,  who  acted  for  and  with 
Mrs.  Alexander  throughout  this  whole  transaction, 
to  be  on  hand  on  that  day  at  Corson's  office,  as  he 
(Wunderlich)  would  be  there  with  an  executed 
deed  for  the  premises  he  had  sold  to  him.  But 
Wunderlich  had  a  wife  who  was  living,  separated 
from  him,  in  Philadelphia.  Diffisrences  existed 
between  them  and  divorce  proceedings  had  been 
instituted  by  Wunderlich.  Wunderlich  went  to 
Philadelphia  a  short  time  prior  to  October  1st  to 
obtain  the  signature  of  his  wife  to  a  deed  for  the 
premises  he  had  sold.   But  he  did  not  accomplish 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


29 


lis  purpose  antil  the  24th  of  October.  Margaretta 
Alexander  and  Edward  R.  Fellows  were  in  Nor- 
ristown  on  the  appointed  day,  with  no  deed  for 
tbeir  property  actually  prepared,  but  ready  and 
willing  to  comply  wijth  the  agreement  for  the  ex- 
efaaoge  of  deeds  had  Wunderlicb  been  ready  to 
tben  eomply.  MrR.  Alezaader  made  no  tender 
of  a  deed  to  Wunderlich,  nor  did  she  see  him  in 
regard  to  his  failure  to  comply  at  the  time  fixed, 
but  Fellows,  a  few  days  after  October  1,  1884, 
went  to  Wunderlich's  home,  but  did  not  find  him 
»he  was  in  Philadelphia.  Then  Fellows  came 
10  Norristown,  and  receiving  no  information  from 
Wooderlich's  counsel,  his  own  attorney,  Mr. 
HoDsicker,  addressed  a  letter  to  Wunderlich,  de- 
manding compliance  with  the  contract  within  one 
week  or  suit  would  be  brought.  On  October  23, 
1884,  Fellows  brought  suit  against  Wunderlich, 
to  recover  danmges  for  failure  to  comply  with  the 
agreement.  On  November  8,  1884,  a  deed,  ex- 
ecuted by  John  Wunderlich  on  September  26, 

1884,  and  by  his  wife  on  October  24,  1884,  con: 
veying  the  Wunderlich  property  to  "  Edward 
FeUow**  (mc),  subject  to  a  mortgage  of  $2754,  and 
interest  to  accrue,  which  amounted  at  that  time 
to  $82.62,  was  tendered  the  latter,  on  the  prem- 
ises, but  refused.  On  November  15,  1884,  the 
tame  deed  was  tendered  to  Margaretta  Alexander 
and  refused. 

Fellows,  after  harvesting  all  the  crops  matured. 
Blade  sale,  and  moved  from  the  Wunderlich  farm 
on  November  30,  1884,  Mrs.  Alexander  going 
with  him.  The  key  of  the  house  was  sent  to 
Wunderlich  by  express.  Fellows  left  upon  the 
premises  a  portion  of  the  hay  and  stfaw  he  found 
there  upon  taking  possession.  He  paid  no  interest 
upon  the  $2700  mortgage  mentioned  in  the  con- 
tract of  sale. 

The  property  remained  unoccupied  until  March, 

1885,  when  Isaac  S.  Bomeman  took  possession 
bf  eoQsent  of  Wunderlich's  counsel,  who  gave 
written  notice  to  Mrs.  Alexander  and  Mr.  Fel- 
lows on  December  17,  1884,  that  in  accepting 
the  key  by  express;  or  in  taking  possession  of  the 
Franconia  farm,  he  did  not  intend  in  any  way  to 
release  tbem  from  a  specific  performance  of  the 
Upper  Salford  premises.  Bomeman,  the  occupant, 
has  kepi  an  account  of  all  receipts  and  expen- 
ditnres  of  the  farm. 

On  January  2,  1885,  Wunderlich  filed  this 
bill  for  specific  performance. 

While  the  bill  was  pending,  before  the  Master's 
report  was  filed,  suit  was  brought  on  the  mortgage 
OB  the  Franeonia  property  against  Wunderlich, 
as  tare-tenant,  and  with  notice  to  him,  judgment 
was  taken  for  $3058.27,  and  the  property  sold  to 
Tobias  K.  Nice,  the  mortgagee,  for  $500.  Of 
this  suit  or  sale,  neither  Mrs.  Alexander  nor 
FeUows  hftd  any  knowledge. 

The  Master  reported  the  two  contracts  of  sale 


to  be  a  contract  of  exchange,  and  decreed  that 
Mrs.  Alexander  should  convey  the  Upper  Salford 
farm  to  Wunderlich  in  fee  simple  on  receiving  a 
conveyance  in  fee  simple  from  him  to  her  of  the 
Franconia  premises.  On  exception,  the  report 
of  the  Master  was  eonfirmed  by  the  Court, 
BoTER,  P.  J.,  but  a  decree  entered  that  Mrs.  Alex- 
ander should  convey  in  fee  simple,  on  receiving 
from  Wunderlich  a  conveyance  of  his  right,  title, 
and  interest. 

This  appeal  was  then  taken,  and  the  decree  of 
the  Court,  inter  alia,  assigned  for  error. 

Charles  Hunsicker  (Benry  Freedley  vrith  him), 
for  appellant. 

These  two  agreements  were  several,  distinct, 
and  independent ;  were  purposely  so  made,  and 
while  possibly  in  effect  an  exchange  of  land,  it 
was  by  the  act  of  the  parties  put  in  the  form  of 
two  agreements  of  sale,  independent  of  each 
other ;  differing  in  parties,  in  terms,  in  the  lands 
to  be  conveyed,  and  connected  only  in  the  time 
and  place  of  their  consummation. 

A  court  of  equity  will  only  execute  the  eon- 
tracts  of  the  parties.  It  will  not  interpolate  new 
contraats,  and  on  a  bill  for  the  performance  of 
one  contract  the  Court  will  not  execute  a  differ- 
ent contract  admitted  or  set  up  by  the  defendant's 
answer. 

Parrish  v,  Koons,  2  Parsons,  97. 

P.  &  R.  R.  Co.  V,  Lehigh  Nav.  Co.,  36  Pa.  211. 

Harris  v,  Knickerbocker,  5  Wendell,  649,  655. 

Croom  V,  Lediard,  2  Mylne  &  Keene,  251,  293. 

Legal  V,  Miller,  2  Vesej,  Sr.,  299. 

Marg.  Townshend  v,  Stannington,  6  Yesej,  332« 

Merchant  v.  Orchard,  2  Vedey,  Jr.,  244,  note. 

The  plaintiff  having  failed  to  show  readiness 
on  his  part,  the  bill  should  have  been  dismissed. 
Fry  ou  Spec.  Perf.  365,  §  608. 
Tiernan  r.  Roland,  15  Pa.  438. 
Miller  v.  Harlan,  51  Id.  265. 
Bispham  on  Equity,  §  392. 

Written  instruments  can  ohly  be  varied  or  re- 
formed upon  parol  evidence,  where  fraud,  acci- 
dent, or  mistake  appear  in  their  execution. 

Martin  v,  Berens,  67  Pa.  463. 

Bowman  v.  Tagg,  19  Weekly  Notes,  148. 

Neither  fraud,  accident,  or  mistake  is  proved 
here. 

No  decree  will  be  made  if  the  circumstances 
of  the  parties  have  changed,  or  if  performance  be 
impossible. 

Blbert  r.  O'Neill,  102  Pa.  305. 

Tiernan  v.  Roland,  supra, 

3  Leading  Cases  in  Equity,  90. 

Fry  on  Specific  Performance,  375-389. 

It  is  discretionary  with  the  Court,  and  will 
only  be  granted  when  the  equity  is  with  the 
plaintiff. 

Elbert  r.  O'Neill,  supra. 
Baokas'a  App.,  58  Fa.  195. 

William  F.  Dannehawer  {Aaron  S.  Swartz 
and  B.  K*  Weandy  recently  appointed  Judgos  of 
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Mont«romery  County,  formerly  of   counsel),  for 
appellee. 

Even  if  the  two  agreements  are  separate  and 
distinct  contracts  either  party  may  have  specific 
performance  as  to  either  property  without  refeiv 
ence  to  the  other  property. 

Croome  v.  L^iard,  2  Mylne  &  Keene,  251,  293. 
Under  such  contract,  and  under  such  facts  and 
circumstances,  time  is  not  of  the  essence  of  the 
contract. 

Tiernan  v.  Roland,  3  Harris,  488. 

D*Arrar  r.  Keyser,  2  Casej,  249. 

Townsend  v,  Lewis,  11  Id.  127. 

Haverstick  v.  Gas  Co.,  5  Id.,  256. 
Especially  is  this  so  where  both  parties  are  in 
default. 

Heatton  v.  Johnson,  2  Norris,  219. 

February  13,  1888.  The  Court.  Neither 
of  the  contracts  in  question  contains  any  reference 
to  the  other,  and  thus  upon  their  face  they  appear 
to  be  separate  and  independent ;  but,  upon  the 
evidence  before  him,  the  learned  Master  has 
rightly  found  they  are,  in  effect,  interdependent 
parts  of  a  single  contract  for  an  exchange  of  the 
properties  therein  described. 

According  to  the  terms  of  their  agreement,  the 
parties  respectively  took  poesession  of  the  property 
each  was  to  receive,  having  first  receipted  to  each 
other  for  $250  on  account.  Nothing  more  re- 
mained to  be  done  until  October  1,  1884,  when 
appellant  was  to  have  conveyed  her  farm  to  ap- 
pellee *^  in  fee  simple  free  from  all  incumbrance, 
dower,  and  right  of  dower,"  and  appellee  was  to 
have  conveyed  his  farm  to  Edward  R.  Fellows, 
the  son-in-law  andiappointee  of  appellant,  subject 
to  a  mortgage  of  $2700.  That  sum  is  the  exact 
difference  between  the  valuations  of  the  respective 
properties,  agreed  upon  by  the  parties  as  the 
basis  of  exchange,  the  one  being  valued  at  $1800 
and  the  other  at  $4500.  If  the  conveyance  had 
been  executed  and  delivered,  as  contemplated  by 
the  parties,  the  contract  would  have  been  fully 
executed,  but  that  was  not  done.  At  the  time 
and  place  appointed  for  exchange  of  conveyances, 
etc.^  appellant  was  present  and  ready  to  perform 
her  part  of  the  conti|ict,  but  appellee  failed  to  ap- 
pear. The  result. was  delay;  but,  inasmuch  as 
time  w&s  not  of  the  essence  of  the  contract,  he 
might  have  offered  to  perform  his  part  of  the 
agreement  within  a  reasonable  time  thereafter, 
and  thus  put  himself  in  a  position  to  have  de- 
manded a  deed  from  appellant.  Subsequently,  on 
November  15,  1884,  he  did  tender  a  conveyance, 
but  instead  of  being  subject  to  a  mortgage  of 
$2700,  as  required  by  the  agreement,  it  was  sub- 
ject to  an  incumbrance  of  $2754,  and  accrued  in- 
terest, amounting  in  all  to  about  $2836.  In  the 
mean  time,  October  23,  1884,  Fellows,  to  whom 
the  land  was  to  have  been  conveyed,  brought 
suit  to  recover  damages  for  appellee's  failure  to 
convey. 


The  deed,  tendered  by  appellee  as  above  stated, 
was  refused  by  both  Fellows  and  appellants 
Neither  of  them  was  bound  to  accept  it,  for  the 
obvious  reason  that  it  was  subject  to  a  greater  in* 
cumbrance  Ihan  either  of  them  had  agreed  to 
assume.  Without  further  oflfer  to  comply  with  his 
part  of  the  contract,  appellee  afterwards  filed  his  bill 
against  appellant  fot  specific  performance  of  her 
contract.  While  the  case  was  pending  before  the 
Master,  a  scire  facias  on  the  mortgage  was  issued 
and  on  the  judgment  obtained  for  $305S.27, 
debt,  part  due  interest,  etc.,  the  land  was  sold 
and  conveyed  by  the  sheriff  to  plaintiff  in  the 
writ.  To  these  foreclosure  proceedings,  neither 
appellant  nor  her  son-in  law,  Fellows,  was  made 
a  party. 

The  question  is  whether  upon  the  facts,  of 
which  the  foregoing  is  an  outline,  the  decree  of 
the  Court  below  can  be  sustained.  We  are  of 
opinion  that  it  cannot  for  the  reason  that  appellee 
never  performed  or  offered  to  perform  his  part  of 
the  contract,  according  to  its  true  intent  and 
meaning,  and  for  the  further  reason  that,  in  the 
mean  time  and  without  appellant's  fault,  the  cir- 
cumstances of  the  parties  have  so  changed  that 
it  is  no  longer  iii  the  power  of  appellee  to  convey 
the  land  as  he  agreed  to  do,  and  hence  it  would 
be  inequitable  to  require  appellant  to  convey  her 
land  and  accept  in  return  therefor  such  a  deed  as 
the  decree  contemplates. 

Specific  performance  of  contracts  for  sale  or 
exchange  and  conveyance  of  land  is  never  a 
matter  of  right,  but  always  of  grace  $  but  whether 
of  right  or  of  grace  it  would  certainly  be  most 
unjust  and  inequitable  to  decree  specific  perform- 
ance of  a  contract  for  exchange  of  lands  against 
the  party,  who  at  the  appointed  time  was  ready 
and  willing  to  perform,  and  in  favor  of  the  other 
party,  who  was  not  only  in  default  but  has  never 
offered  to  perform,  according  to  the  terms  of  his 
contract,  and  whose  laches  have  rendered  per- 
formance on  his  part  impossible.  Such  a  party 
should  be  remitted  to  his  rights  at  law,  if  he  has 
any. 

It  will  not  do  to  say  the  parties  intended  the 
conveyance  of  the  farm  in  question  to  Fellows, 
should  be  subject  to  the  mortgage  as  it  then 
stood  upon  the  record^  $2754,  and  accrued  inter- 
est, or  that  it  is  not  unreasonable  to  require  the 
party  in  possession  to  pay  the  accrued  and 
accruing  interest,  etc.  An  all-suflicient  answer 
to  such  suggestions  is  that  the  parties  did  not  so 
agree.  It  is  the  business  of  Courts,  both  of  law 
and  equity,  to  enforce,  not  to  make  contracts. 
If  any  provision  of  the  agreement  onder  con- 
sideration is  clear  and  explicit  it  is  that  the  farm 
was  to  be  conveyed  to  Fellows  on  October  1, 
subject  to  a  mortgage  incumbrance  of  $!I700,  and 
no  more.  It  is  not  alleged  there  was  «ay  mistaloe 
as  to  the  ainoiuitw    As  wo  have  seen  that  was  the 
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^^rence  in  the  Talaes  of  the  respective  proper- 
ties agreed  upon  as  the  basis  of  the  ezehange. 
The  mode  of  adjusting  that  difference  was  by 
eoDveying,  on  the  Ist^of  October  ensuing,  the  date 
flf  i^reement,  subject  to  that  exact  sum.  Whether 
the  excess  over  the  sum  named  be  much  or  little 
the  Court  has  no  right  to  impose  the  payment 
tboeof  on  a  party  who  never  agreed  to  assume 
it  The  principles  of  equity  applicable  to  the 
iicts  of  this  case  are  elementary,  and  hence  cita- 
tions of  authority  are  unnecessary. 

Decree  reversed  and  bill  dismissed,  with  costs 
to  be  paid  by  the  appellee. 

Opinion  by  Sterrett,  J. 

TicuHKET  and  Clark,  J  J.,  absent. 

H.  c.  o. 


Common  l^leas. 


C.  P.  No.  1.  November  19,  1887. 

Lewis  &  Co.  V.  Broadbent  Brothers. 

JJidam'/  df  defence — Set-off — Averment  of  inform 
motion  and  belief  and  expectation  of  ability 
to  prove  Ls  sufficient, — Suit  brought  to  pre- 
vtfU  set'Ojff, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  on  a  promissory  note. 

The  affidavit  of  defence  set  forth  that  at  the 
time  of  making  the  note  M.  £.  Parker  was  a 
member  of  the  defendant  firm ;  that  prior  to  the 
maturity  of  the  note  said  Parker  withdrew  from 
the  firm  and  that  the  deponent  is  informed, 
▼crily  believes,  and  expects  to  be  able  to  prove, 
paid  the  said  plaintiffs  the  note  in  full.  That  the 
latid  Parker  is  largely  indebted  to  the  defendants 
OD  the  partnership  account  and  that  with  a  view 
of  requiring  the  defendants  to  pay  to  the  said 
Ftfker  the  amount  of  the  note  and  to  prevent 
them  from  proving  the  liability  of  Parker  upon 
the  note  and  from  proving  an  offset  against  Par- 
ker, the  deponent  is  informed,  verily  believes, 
tod  expects  to  be  aole  to  prove,  suit  upon  the 
sudnote  has  been  brought,  although  the  deponent 
is  informed,  verily  believes,  and  expects  to  be 
ible  to  prove  that  there  is  nothing  due  upon  the 
aid  note  to  the  plaintiffs. 

Christopher  Fallon  and  Francis  ff.  Garrett , 
for  the  rale. 

/,  Wil&s  Martin^  contra. 
A  claim  for  set-off  in  an  affidavit  of  defence  is 
good. 

LMrxance  ff.  Smedley,!^  WncRLT  IforaSi  42; 


Averments  of  information  and  belief  and  exr 
pectation  of  ability  to  prove  are  sufficient.. 
Brown  v.  Walton,  3  Weekly  Notes,  76. 
Twitchell  v,  McMurtrie,  27  P.  F.  Smith,  383. 
Averment  that  suit  is  brought  to  prevent  set- 
off is  sufficient. 

Osmer  v,  Souder,  3  Weekly  Notes,  155. 
Graphic  Co.  v.  Marcy,  4  Id.  239. 
Kirk  V.  Keebler,  Id.  369. 

The  Court.    Rule  discharged.        c.  e.  i. 


C.  P  No.  t. 


Remick  v.  Crabtree. 


Husband  and  wife —  Where  a  husband  offers  to 
provide  proper  physicians  for  his  wife,  but  she 
chooses  her  own  :  Held,  that  the  husband,  hav- 
ing notified  the  physician^  is  relieved  of  respon- 
sibility. 

Motion  for  rule  for  new  trial. 
The  facts  elicited  at  the  trial  were,  that  the 
defendant  in  this  suit  had  offered  to  supply  his 
wife  with  physicians  of  his  own  choosing,  but 
that  she  had  employed  the  plaintiff  ^  her 
own  choice  ;  it  was  also  in  evidence  that  the  de- 
fendant (husband)  had  notified  the  plaintiff  that 
he  would  not  be  responsible  for  the  cost  of  the 
medical  a.ttendance  thus  rendered  to  his  wife. 
The  plaintiff's  claim  was  for  services  after  this 
notice. 

Plaintiff  presented  a  point  for  charge,  as  fol- 
lows: **  That  if  the  jury  believe  that  the  treat- 
ment rendered  by  the  plaintiff  to  the  defendant's 
wife,  was  necessary  and  proper  under  the  cir- 
cumstances, and  beneficial  to  the  health  and 
condition  of  said  wife,  then  she  could,  as  the 
agent  of  defendant,  ^nter  into  a  valid  contract 
for  such  services  to  bind  the  defendant." 

The  Judge  refused  to  affirm  the  point,  and 
charged  the  jury  that  while  the  wife  would  be 
presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  be  authorized  to  employ  a  physician  of 
her^wn  choice",  yet  the  power  to  decide  was  in 
the  husband,  and  where  he  (lad  exercised  it,  and 
given  notice  to  the  plaintiff  that  he  would  not  be 
responsible,  he  could  not  be  held  liable  for  any 
services  rendered  after  such  notice. 
Charles  Davis,  for  the  motion^  cited^ 

IfoU  V.  Reutter,  i  Watts,  229. 

Jacobs  V,  Fcatherstone,  d  W.  &  S.  346. 

Williams  v,  Conard,  i  Grant,  21. 

Rigoney  v,  Neirman,  23  Smith,  330-332. 

McQuiUen  v.  Sewing  Machine  Co.,  3  Out.  590. 

December  9,  1887.  The  Court.  Rule  re- 
fused. £.  B. 
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C.  p.  No.  4.  January  14,  1888. 

Excelsior  Brick  Co.  v.  Gibson,  Defty  and 
Haines,  Garnishee. 

Attachment  sur  judgment — Piea  to — Practice — 
A  garnishee  cannot  ^  by  voluntarily  filing  a  piea^ 
deprive  the  plaintiff  of  the  right  to  payment 
out  of  money  of  the  defcfidant^  which  may  come 
into  the  hands  of  the  garnishee  after  the  ser- 
vice  of  the  writ  of  attachment  execution  ^  and 
before  it  is  dissolved  or  otherwise  determined. 

Sur  rule  to  strike  off  rule  to  plead. 

The  plaintiff  having,  on  June  5,  1882,  ob- 
tamed  a  judgment  against  the  defendant,  Gibson, 
issued  a  writ  of  attachment  execution  against  Wil- 
liam H.  Haines  on  January  25,  1887,  to  which 
the  garnishee,  on  January  28,  1887,  pleaded 
nulla  bona.  On  May  26,  1887,  interrogatories 
were  filed,  to  which  the  garnishee  answered  that 
**at  the  time  the  attachment  in  this  case  was 
served  upon  deponent  (which  was  the  26th  day 
of  January,  1887),  no  money  on  account  of  said 
advances  was  due,  and  none  was  due  on  the  28th 
day  of  January,  1887,  when  deponent  filed  and 
served,  as  garnishee  in  this  case,  through  his 
attorneys,  his  plea  of  nulla  bona.  And  deponent 
respectfully  suggests  to  the  Court  that  he  is  not 
required  to  answer  these  interrogatories  as  to  any 
matters  which  have  transpired  since  his  said  plea 
was  filed/* 

On  January  4,   1888,  the  plaintiff  entered  a 
rule  upon  the  garnishee  to  plead  to  the  attach 
ment,  whereupon   the  garnishee  obtained  the 
present  rule. 

Benjamin  H.  Lowryzxid  Hampton  L.  Carson^ 
for  the  rule. 

The  writ  of  attachment  contained  a  clause  of 
scire  facias,  and  therefore  it  was  the  duty  of  the 
garnishee  to  plead  at  once ;  having  done  so,  he 
cannot  be  ruled  to  plead  a  second  time.  The 
filing  of  the  plea  did  not  prevent  the  serving  of  1 
interrogatories,  but  **thc  garnishee  need  only 
answer  with  regard  to  indebtedness  at  the  time 
of  the  plea  filed." 

MuUin  V,  Maguire,  I  Weekly  Notes,  331. 

Interrogatories  are  allowed  by  analogy  to  pro- 
ceedings in  foreign  attachment,  and  can  only  be 
served  after  the  service  of  the  scire  facias,  /.  e,, 
when  the  case  is  ripe  for  pleading,  by  which  the 
running  of  the  attachment  is  stopped. 

Cramraond  v.  Trustees  U.  S.  Bank,  4  S.  &  R.  146. 

Brown  v.  Brown,  3  Phila.  Rep.  359. 

Benners  v.  Buckingham,  5  Id.  6S. 

Raiguel  v,  McConnell,  I  Casey,  364. 

William  Henry  Lex,  for  plaintiff. 
The  writ  of  attachment  binds  all  of  defend- 
ant's effects  coming  into  the  garnishee's  hands 
after  its  service ;  the  pl^a  of  nulla  bona  does  not 
confine  the  plaintiff's  recovery  to  moneys  in  the 
garnishee's  hands  at  the  time  the  plea  was  filed, 


but  the  garnishee  must  answer  for  money  received 
subsequently  as  long  as  the  writ  is  pending. 

Mullin  V,  Maguire,  I  Weekly  Notes,  577. 

Kelly  V,  Snyder,  5  Id.  39. 

Rent  accruing  in  the  futilre  ean  be  attached. 
Wells  V,  Tuck,  i  Kulp,  154. 

January  21,  1888.  The  Court.  We  adhere 
to  the  ruling  in  Mullen  v.  Maguire  (i  Weekly 
Notes,  577),  that  a  garnishee  cannot,  by  volun- 
tarily filing  a  plea,  deprive  the  plaintiff  of  the 
right  to  payment  out  of  money  of  the  defendant, 
which  may  come  into  the  hands  of  the  garnishee, 
after  the  service  of  the  writ  of  attachmentexe- 
cudon  and  before  it  is  dissolved  or  otherwise 
determined.  That  an  attachment  binds  such 
moneys  was  decided  in  Sheetz  v,  Hobensack 
(20  Pa.  412);  Mahon  v,  Kunkle  (50  Id.  216); 
and  Hays  v.  The  Lycoming  Fire  Ins.  Co.  (99 
Id.  621).  While  a  plea  of  nulla  bona  is  usually 
filed  in  such  cases,  a  formal  plea  is  not  indispen- 
sable. In  Sheetz  v.  Hobensack  there  was  none, 
and  in  Hays  v.  The  Ins.  Co.  there  was  a  special 
plea  which  raised  a  question  of  law.  The  pro- 
ceeding, after  all,*is  an  inquiry  in  which  every- 
thing which  comes  into  the  garnishee's  hands 
before  the  trial,  may  be  discovered  and  subjected 
to  execution.  The  verdict  is  not  a  general  ver- 
dict for  the  plaintiff  for  a  sum  certain,  but  it  is 
a  finding  that  the  garnishee  has  money  or  other 
property  of  the  defendant  in  his  hands  or  pos- 
session, and  the  execution  goes  against  that 
money  or  property  in  the  first  instance  (Lorenz's 
Adm'r  v.  King,  38  Pa.  93 ;  Jones  v.  Tracy,  75 
Id.  417). 

In  this  case  one  of  the  garnishees  filed  a  plea 
of  nulla  bona  in  three  days  after  the  attachment 
was  served  on  him  and  before  the  return  day. 
This  was  commendable  promptness,  but  it  did 
not  preclude  the  plaintiff  from  its  right  to  file 
interrogatories  and  addidonal  interrogatories  (as 
was  done  in  Mullen  v,  Maguire,  and  has  been 
done  in  this  case)  or  of  its  right  to  a  plea  at  this 
time. 

When  a  writ  of  attachment-execution  is  served 
upon  a  garnishee,  who  desires  to  put  an  end  to 
litigation  in  which  he  has  no  interest,  he  may 
rule  the  plaintiff  to  file  interrogatories  under  the 
loth  rule  of  Court,  or  file  a  plea  and  order  the 
case  down  for  trial.  He  has  encouragement  to 
do  so  by  the  several  Acts  of  Assembly  allowing 
him  a  reasonable  counsel  fee  whether  he  has 
money  of  the  defendant  in  his  hands  or  not. 
But  he  cannot,  by  filing  a  plea,  defeat  the  right 
of  the  plaintiff  to  execution  against  any  moneys 
of  the  defendant,  which  may  come  into  the  gar- 
nishee's hands  after  the  attachment  and  before 
the  inquiry  is  brought  to  an  end. 

Rule  discharged. 

Opinion  by  Arnold,  /•  e.  p.  b. 
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Vou  XXI.1     THURSDA  Y,  FEB.  23, 188S.     [No.  a. 


Supreme  €ourt 


Jan.  '87,  290,  291. 

Putnam  v.  Tyler. 
Scates  V.  Tyler. 


May  6, 1887. 


^tetmeni — Outstanding  title —  Tax  sales — Ahan^ 
danmeni  —  Evidence  —  Estoppel —  Compensa- 
Hon  far  improvements. 

It  Is  onlj  eesential  to  the  validitj  of  a  tax  sale  that 
the  land  be  so  designated  in  the  assesament  as  to  lead 
the  owntf  to  a  knowledge  of  the  fact  that  it  is  his  land 
vhicfa  is  assessed.  Where  the  land  is  unseated  an 
•Msmnent  bj  the  proper  nomber  pf  the  traot  in  the 
Bsae  of  the  original  warrantee  is  sufficient,  notwith- 
itinding  a  misstatement  in  the  number  of  acres. 

STTeys  of  various  tracts  were  made  under  warrants 
isaed  in  1785,  but  it  did  not  appear  that  the  lands 
wve  appropriated  in  pursuance  of  such  surveys.  In 
VH  other  surveys  w^e  made  upon  the  same  ground 
ipflB  later  warrants,  under  and  by  virtue  of  which  pos- 
■nsrinn  was  subsequently  taken : 

Bddt  that  4  tax  sale  of  a  traot  surveyed  under  said 
later  warrants,  f<Hr  taxes  assessed  upon  the  tract  by  its 
proper  number  in  the  name  of  the  warrantee  of  1794, 
was  BoiBcient  to  constitute  an  outstanding  title  of 
whieh  defendants  in  an  ejectment  suit  might  take  ad- 
vaatage,  notwithstanding  the  fact  that  in  the  assess- 
asBt  there  was  a  mistake  in  describing  the  number  of 
aeres  oontained  in  the  tract. 

A  tax  sale  took  place  in  1828  of  unseated  lands.  A 
treasurer's  deed  was  made  to  the  purchaser,  who,  in 
1836,  conveyed  to  otHer  parties,  lK>th  of  these  deeds 
being  recorded.  An  ejectment  suit  having  been  brought 
in  \Wl  for  a  part  of  the  tract,  the  defendants  set  up 
the  outstanding  tax  title,  although  it  did  not  appear 
that  any  claim  had  ever  been  made  thereunder : 

Bdif  that  in  the  absence  of  any  proof  of  an  express 
abaDdonment  of  the  tax  title,  the  same  could  not  be 
regarded  as  abandoned  and  derelict,  and  that  therefore 
tht  tame  oonstltuted  a  good  defence. 


In  an  action  of  ejectment,  where  the  question  is 
vhether  the  premises  in  dispute  are  or  are  not  included 
within  the  lines  of  a  certain  traot,  the  question  of  loca- 
turn  should  always  be  left  to  the  jury  under  the  testi- 
mamj  of  surveyolv  adduced  in  the  case,  notwithstand- 
lig  the  fact  that  prior  to  the  litigation  there  has  never 
W«  any  dispute  as  to  the  fact  that  the  premises  in 
iiq«te  were  indnded  in  said  tract. 

In  an  ejectment  suit  the  defetidants  contended  that 
ftsy  had  b^en  induced  to  purchase  the  title  to  the 

»|tiiBi8es  under  which  they  claimed  by  representations, 
OB  the  part  of  the  predecessor  in  title  of  the  plaintiff, 
to  the  dfect  that  he  was  not  the  owner  thereof.  There 
vas  also  evidence  that  they  had  been  induced  to  pur- 
looh  title  1^  the  advice  of  their  counsel.    The 


Court  left  to  the  jury  the  question  whether  the  defend- 
ants had  been  induoed  to  purchase  by  the  represenU- 
tion  of  said  predecessor  in  title,  or  by  the  advice  of 
their  counsel,  instructing  them  that  if  they  found  the 
former  to  be  the  case,  the  doctrine  of  equitable  estoppel 
could  be  invoked  by  the  defendants,  but  not  otherwise. 
The  jary  having  found  for  the  plaintiff,  on  writ  of 
error: 

Held,  that  the  instruction  was  proper. 

A  party  in  ignorance  of  the  fact  that  he  has  a  title 
to  certain  land,  who  permitted  in  silence  improvements 
to  be  placed  by  others  on  said  land  under  claim  of  title, 
is  not  by  reason  of  this  circumstance  estopped  from 
subsequently  setting  up  his  title  thereto. 

Where  the  owner  of  land  is  obliged  for  any  reason 
to  come  into  a  Court  of  Equity,  in  order  to  obtain  pos- 
session thereof  from  a  party  who  hand  fide  and  believing 
that  he  has  had  a  title  had  made  improvements  thereto, 
the  said  plaintiff  can  only  obtain  relief  upon  paying 
for  such  of  these  improvements  as  are  permanently 
beneficial  to  the  estate  and  enhance  its  value.  Where, 
however,  said  owner  asserts  his  rights  in  ejectment 
in  a  Court  of  Law,  there  is  no  principle  obliging  him 
to  pay  for  such  improvements,  except  by  way  of  set-off 
against  or  in  mitigation  of  damages  for  the  detention 
of  the  land. 

Write  of  error  to  the  Common  Pleas  of  Clear- 
field County. 

Ejectment,  by  Phoebe  Tyler  against  John  E. 
Putnam,  for  a  lot  of  ground  in  Huston  Township. 
Ejectment,  by  the  same  plaintiff^  against  Charles 
W.  Scates,  for  an  adjacent  lot  of  ground.  The 
two  cases,  as  they  involved  precisely  the  same 
question,  were  tried  together. 

On  the  trial,  before  Dean,  P.  J.,  of  the  Twenty- 
fourth  Judicial  District,  the  plaintiff  showed  that 
the  lots  in  question  were  included  within  the 
limits  of  a  tract  of  1000  acres,  warranted  and  sur- 
veyed as  No.  4897,  in  1794,  in  the  name  of  Wil- 
helm  Willink.  She  then  deduced  title  through 
various  parties  to  one  Martin  Nichols  as  to  750 
acres  of  the  tract,  embracing  the  land  in  dispute, 
the  remainder  thereof  having  become  vested  in 
one  Jonathan  Nichols.  She  further  showed  a 
conveyance  from  Martin  Nichols  and  wife  to 
David  Tyler,  in  1858,  of  100  acres  on  the  north- 
west corner  of  the  tract,  and  36  acres  on  the  south 
line  thereof,  both  being  part  of  the  750  acres 
vested  in  the  grantor  as  above.  The  plaintiff* 
further  showed  a  conveyance  to  her  by  David 
Tyler,  in  1881,  of  the  36-acre  tract,  which  was- 
claimed  to  embrace  the  lots  in  controversy.  The 
plaintiff  then  rested. 

The  defendants  then  proved  that,  in  1785,  vari* 
ous  surveys  had  been  made  under  the  old  warrants- 
from  the  Commonwealth  over  the  same  territory 
covered  by  the  WiDink  survey,  and  that  all  of  the 
said  survey  was  included  within  the  limits  of  said 
surveys  of  1785,  except  about  126  acres  at  the 
northwest  corner  and  144  acres  at  the  southwest 
comer. 

It  was  also  shown  that  in  1826  and  1827  at 
a  time  when  the  title  to  said  premises  was  vested 


Digitized  by  ^.jUUylC 


34 


WEEKLY  NOTES  OF  CASES. 


in  Martin  Nichols  and  Jonathan  Nichols  as  afore- 
said, and  before  any  division  line  was  run  between 
them,  that  the  whole  tract  had  been  assessed  for 
taxes  in  the  unseated  list  as  containing  100  acres, 
being  designated  as  Tract  No.  4897,  in  the  name 
of  Wilhelm  Willink.  It  was  further  shown  that 
these  taxes  being  unpaid  the  land  was  sold  in 
1828  by  the  county  treasurer  to  one  Hewitt,  who 
in  turn  on  July  26,  1886,  conveyed  the  tract  to 
Jones,  Warner,  and  Andrews.  Both  of  these 
deeds  were  duly  recorded  August  11,  1886. 

Defendants  further  showed  that  in  1869  Tyler 
executed  a  mortgage  of  the  100-acre  lot  owned 
by  him,  which  mortgage  was  supposed  by  him  to 
include  the  d6-acre  lot,  although  this  was  actu- 
ally not  the  case.  This  mortgage  was  foreclosed 
and  the  mortgaged  premises  sold  by  the  sheriff  in 
1872  to  A.  H.  Dill.  The  defendants,  Putnam 
and  Scates,  acquired  title  to  and  took  possession 
of  the  premises  in  question  about  1874.  Defend- 
ant, Putnam,  purchased  the  property  for  both  of 
them  from  the  devisees  of  one  Cox,  who  was  one 
of  the  intermediate  owners  in  the  line  of  title  to 
Tyler. 

The  evidence  of  Putnam  as  to  the  circum- 
stances attending  his  purchase  was  as  follows : 
*'  Before  I  took  possession,  David  Tyler  came  to 
me  and  asked  me  if  I  knew  that  there  was  a  piece 
of  land,  and  pointed  out  to  me  where  it  was  lying 
between  what  was  known  as  the  Holt  tract  and 
the  railroad,  that  is  not  patented,  and  I  told  him 
*  No :  I  didn't  know  it.  He  also  said«  *  there  is 
another  piece  lying  back  of  the  Tyler  farm,'  if  I 
remember  right  on  the  north  side  of  the  tract 
4897  'that  is  not  patented.'  I  says  to  Squire 
Tyler,  I  supposed  that  this  piece  between  the 
Holt  tract  and  railroad  belonged  to  the  Tyler 
farm ;  and  also  says  to  Tyler,  that  you  cat  the 
timber  off  of  it.  ♦  Yes,'  Tyler  says,  <  that's  all 
right,  that's  all  right.' 

"  I  don't  remember  certain  whether  I  made 
the  proposition  to  go  to  Harrisburg  to  get  it  pat- 
ented or  whether  he  did.  The  arrangement  was 
made  between  us  that  I  was  to  bear  the  expenses 
of  he  and  myself,  and  whatever  costs  there  were 
connected  with  it,  of  going  to  Harrisburg  and 
^ting  it  patented.  We  went — I  think  it  was  in 
June  1874 — and  found  that  it  had  been  patented. 
Wi>en  the  officials  in  the  land  office  told  us  it  was 
patented,  Tyler  said,  <  Gad,  that's  funny,'  and  on 
our  way  back  to  the  train  coming  home,  I  said  to 
Tyler,  *  What  shall  I  do  now  ?'  meaning  to  find 
the  title  to  this  piece  of  land;  Tyler  says,  *I 
don't  know,'  I  think  I  said  to  him,  *  I  will  go 
and  see  Mr.  Wallace,  and  have  him  look  it  up.' 
There  was  no  other  conversation  between  us  that 
1  remember  of,  until  I  think  it  was  in  1879  or 
1880 ;  I  cannot  ^x  the  time.     1  saw  Mr.  Wallace 

Ss  counsel),  aad  under  his  advice  purchased  the 
r  title.** 


Both  Putnam  and  Scates  subsequently  made 
important  improvements  upon  this  land,  of  which 
Tyler  was  aware.  Tyler  testified  that  his  belief 
was,  at  the  time  of  the  above  transactioni  that  the 
above  86  acres  were  included  in  his  mortgage  and 
had  passed  under  the  sheriff's  sale  to  DiU.  That 
he  did  not  discover  that  this  was  not  the  case 
until  1879  or  1880,  when  he  made  a  conveyance 
to  the  plaintiff.  , 

The  defendants  also  introduced  the  evidence  of 
certain  surveyors,  named  Read  and  Mitchell,  to 
show  that  the  lots  in  question  were  not  included 
within  the  limits  of  the  d6-acre  tract.  The  fact 
appeared  to  be  conceded  that  previously,  in  pur- 
suance of  a  survey  known  as  the  Hutchinson  sur- 
vey, these  lots  had  always  been  considered  to  fall 
within  the  lines  of  said  S6-acre  tract. 

The  defendants  requested  the  Court  to  charge, 
inter  cUia^  as  follows  :— 

(1)  If  the  land  on  which  the  dwelling-houses 
of  Scates  and  Putnam  are  built,  is  part  of  the  100 
acres  of  unseated  land  of  tract  No.  4897  which 
was  sold  to  Ebenesser  Hewitt  by  Alexander  Irvin, 
treasurer,  in  1828,  then  under  the  evidence  in 
this  case  the  plaii;)tiff  has  no  title  and  for  that 
reason  cannot  recover.  Refused,  (First  as- 
signment of  errror.) 

(2)  Even  if  plaintiff's  title  were  otherwise 
good,  still  David  Tyler  gave  Putman  to  under- 
stand that  he  (Tyler)  did  not  own  this  ground, 
and  Putman,  then  acting  in  good  faith  for  him- 
self and  Scates,  purchased  title  to  it  from  those 
whom  they  supposed  to  be  the  owners,  and  then 
had  expensive  dwelling-houses  put  up  on  thee^e 
lots,  and  the  said  Tyler  all  the  while  saw  the 
buildings  go  up,  and  encouraged  by  his  presence 
and  conduct  the  making  of  said  improvementSi 
and  during  that  time  gave  no  notice  that  he  ob- 
jected to  their  erection,  or  that  the  land  belonged 
to  him — then  under  such  circumstances  neither 
David  Tyler  nor  his  daughter,  the  present  plain- 
tiff, would  be  entitled  to  recover  the  improve- 
ments and  ground  on  which  they  stand,  and  your 
verdict  should  be  for  defendants  in  such  case« 
An$wer,  <*  This  point  is  aiiirmed,  if  as  we  have 
mlready  instructed  you,  Putnam  relying  on  and 
acting  on  a  belief  induced  by  the  conduct  of 
Tyler,  purchased  an  outstanding  title  and  niad« 
his  improvements ;  but  if,  however,  he  acted  in 
the  belief  that  he  was  purchasing  a  title  superior 
to  and  better  than  the  Tyler  title,  and  his  subae- 
quent  conduct  was  on  the  faith  of  that  title  9% 
purchased,  he  was  not  misled  by  Tyler. *^ 
(Second  assignment  of  error.)  : 

(8)  Especially  is  this  the  law  when  the  lo| 
without  the  improvements  is  worth  very  little^ 
perhaps  not  as  much  as  five  dollars,  while  the  ini< 
provements  put  upon  each  lot  amount  to  hundred| 
or  thousandii  of  dollars*  Be/used^  (Third  as 
signment  of  error.) 
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The  Court  charged,  inter  alia^  as  follows : — 

*<Th6  two  "lots  are  paMs  of  a  piece  containing 
36  seres  more  or  less."  (Fourth  assignment  of 
error.)  <*  And  afterwards,  on  the  9th  of  Septem- 
ber, IBSl,  David  Tyler,  by  deed  duly  executed 
ad  delivered,  conveyed  the  36  acres  embracing 
this  land  in  dispfnte  in  these  two  lots  to  this 
pbintiff/'    (Fifth  assignment  of  error.) 

^  Cnqoestionably ,  on  the  undisputed  evidence 
k  the  ease,  this  plaintiff  (Phoebe  Tyler)  has  a 
legal  title  to  the  thirty-six  acres,  and  is  entitled 
to  th«  possession  of  it,  unless  there  be  that  in  the 
erideDce  which  in  equity  will  estop  her  from 
aasertingber  claim  against  these  defendants,  Put- 
nm  and  Scates."     (Sixth  assignment  of  error.) 

"  Now,  except  in  so  far  as  expressing  the  belief 
that  the  land  was  not  patented,  according  to  Mr. 
Pitaam's  own  statement,  there  was  no  represen- 
tation by  Tyler  that  he  had  not  at  one  time  owned 
the  bind.  There  was  no  expression,  no  declara- 
tkm  of  his,  that  the  title  was  in  any  other  person. 
Potnain  seems  to  have.acted,  in  his  purchase  of 
the  alleged  Cox  title  afterwards,  on  the  advice  of 
hit  counsel,  so  it  is  alleged  by  the  plaintiff." 
(Serenth  assignment  of  error.)  .... 

^  That  he  (Tyler)  did  not  know  he  was  the 
owner  of  the  land,  may  be  taken  from  the  state- 
ments of  both  parties  as  an  undisputed  fact.  He 
did  not  expressly  say  to  Putnam  that  he  was  not 
the  owner,  and  so  far  as  the  evidence  shows  he 
did  not  say  that  he  was  the  owner.  His  conduct 
thitNighout  was  that  of  a  man  who  had  no  claim 
on  the  land.  The  undisputed  evidence  shows 
that  he  was  innocent  in  so  acting.  There  is 
nothing  to  show  that  he  was  guilty  of  intentional 
eoneeaJment  in  so  acting,  and  it  shows  that  he 
wu  innocent  of  any  intention  to  wrong  Putnam  ; 
he  was  ignorant  of  his  own  rights,  as  he  states, 
sntil  1879   or   1880."     (Eighth  assignment  of 


"  What  does  the  weight  of  the  evidence  show 
70a  was  the  motive  in  Putnam's  conduct  which 
kd  fanm  to  purchase  the  outstanding  title?  Was 
it  the  conduct  of  Tyler  which^led  him  to  believe 
that  be  did  not  own  the  land  ?  Or,  after  the  re- 
turn from  Harrisburg,  was  it  the  consultation 
with  his  cooneel  that  led  him  to  believe  that  the 
Cox  title  was  a  valid  title,  that  it  was  superior  to 
the  Tyler  title,  and  that  if  he  purchased  it  he 
voold  prevail  against  the  Tyler' title  and  against 
all  other  titles?"     (Ninth  assignment  of  error.) 

"•  On  the  other  hand,  if  anything  said  or  done  by 
lyier  resulted  in  no  injury  to  Putnam,  if  he  acted 
with  the  belief  that  he  was  buying  a  better  title 
than  Tyler  had,  one  that  he  could  set  up  against 
the  Tyler  title,  or  any  other  title,  in  purchasing 
the  Cox  title,  and  took  possession  intending  to 
MKTt  his  right  to  the  possesion  under  that  title, 
then  Putnam  was  not  misled  by  anything  Tyler 


said,  and  the  plaintiff  would  not  be  estoppied." 
(Tenth  assignment  of  error.)  .... 

Verdict  for  the  plaintiff  and  judgment  thereon. 
The  defendants  thereupon  took  these  writs  assign- 
ing for  error  the  refusai  of  defendants'  points,  and 
the  portions  of  the  charges  to  the  Court  cited 
above.  The  eleventh  assignment  of  error  was 
that  the  charge  as  a  whole -was  erroneous  and  cal- 
culated to  mislead  the  jury  to  the  prejudice  of  the 
defendants. 

/.  B.  McEnally  {D.  W.  McOurdy  with  him), 
for  plaintiffs  in  error. 

The  sale  for  taxes  of  tract  No.  4897,  showed 
an  outstanding  title  to  the  land  embraced  in  the 
two  writs  of  ejectment,  sufficient  to  prevent  the 
plaintiff  below  from  recovering. 

WiUiflton  v.  Colkett,  9  Barr,  38. 

Brown  17.  HajB,  16  Smith,  229. 

Reading  v.  Finnej,  23  Id.  467. 
Where  a   man  encourages  another  to  settle* 
upon  and  improve  land  and  expend  his  money   ' 
and  labor  upon  it,  he  will  not  afterwards  be  per- 
mitted to  take  it  from  him,  although  he  has  an 
older  and  better  title  for  it. 

McKelvey  v,  Trubj,  4  W.  &  S.  323. 

Miller  V.  Miller,  10  Smith,  16. 

Woodward  v,  Tudor,  32  Id.  382. 

Lewis  V.  Carstairs,  5  W.  &  S.  205. 
A  Court  of  Equity  will  not  decree  a  reconvey- 
ance of  premises,  accepted  and  held  in  good  faith, 
without  allowing  to  the  grantees  compensation 
for  the  amount  expended  by  them  in  improve- 
ments. 

Skiles'fl  Appeal,  16  Wbbklt  Notbs,  246. 

2  Storj's  £q.  Juris.  §  1237. 
John  H.  Orvis  (/.  F.  Snyder,  Frank  Fielding, 
and  W,  J9.  Bigler  with  him),  for  defendant  in 
error. 

An  assessment  of  a  certain  number  of  acres  of 
land,  without  any  other  description  will  not  sup- 
port a  sale  of  the  land  as  unseated  for  taxes. 

City  of  Philft.  v.  Miller,  49  Pa.  St,  440. 

Hess  V,  Herrington,  73  Id.  438. 

For  a  defendant  to  protect  himself  in  posses- 
sion, by  showing  an  outstanding  title,  that  title 
must  be  a  valid  and  subsisting  one,  not  one  aban* 
doned  or  barred  by  the  Statute  of  Limitations. 

Hunter  v.  Cochran,  3  Pa.  St.  105. 

Sheik  V.  McElroj,  20  Id.  25. 

Wray  t;.  Miller,  20  Id.  111. 

Riland  r.  Eokert,  23  Id.  215. 

McBarron  v.  Qilbert,  42  Id.  268. 

January  8,  1888.  The  Court.  The  first 
question  presented  in  this  case  is,  as  to  the  effect 
of  the  outstanding  tax  title  in  Jones,  Warner,  and 
Andrews.  Why  was  not  that  title  a  valid  defence 
against  the  plaintiff's  recovery  ? 

The  lands  in  controversy "  are  admittedly  em- 
braced within  the  lines  of  the  Wilhelm  Willink 
survey,  which  in  the  years  1826  and  1827  was 
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assessed  in  the  unseated  list  as  tract  No.  4897, 
one  hundred  acres  situate  in  Fox  Township, 
Clearfield  County,  surveyed  in  the  name  of  Wil- 
helm  Willink;  for  1826,  county  tax,  6  cents, 
road  tax  6  cents ;  for  1827  county  tax  5  cents, 
road  tax  6  cents.  For  these  taxes  the  tract  was 
subsequently  sold  at  treasurer's  sale,  and  pur- 
chased by  Ebenezer  Hewitt,  to  whom  a  deed  was 
acknowledged  and  delivered  under  date  of  1 
December,  1828.  The  owner  failing  to  redeem, 
Ebenezer  Hewitt,  by  his  deed  dated  26  July, 
1836,  conveyed  the  same  to  Jones,  Warner,  and 
Andrews,  who,  on  the  11th  August,  1836,  placed 
both  of  the  deeds  mentioned  upon  record.  The 
tract  contained  about  1000  acres,  whilst  it  was 
assessed  as  containing  only  100  acres,  but  there 
is  nothing  to  indicate  that  a  portion  only  of  the 
tract  was  intended  to  be  covered  by  the  assessor's 
.return.  The  return  was  of  tract  No.  4897,  in 
the  name  of  Wilhelm  Willi nk,  and  the  "100 
acres"  is  but  matter  of  description.'  At  the  time 
of  the  assessment,  Martin  Nichols  held  a  con- 
veyance for  750  acres  off  the  west  end,  and  Jona- 
than Nichols  for  300  acres  off  the  east  end,  the 
residue  of  the  tract ;  but  the  whole  was  unseated, 
and  it  does  not  appear  that  the  owners  had  made 
known  their  separate  ownership,  as  required  by 
the  Act  of  1806,  in  order  that  their  respective 
portions  might  be  taxed  separately.  The  Willink 
survey  of  1794  was  located  across  the  surveys  of 
1785,  the  earlier  surveys  having  previously  ap- 
propriated all  the  land  covered  by  No.  4897, 
excepting  about  126  acres  at  the  northwest 
corner  and  144  acres  at  the  southwest  corner,  and, 
as  the  division  line  was  afterwards  run  between 
Martin  and  Jonathan  Nichols,  the  126  acres  at 
jthe  northwest  corner  and  about  36  acres  of  the 
piece  in  the  southeast  comer  fell  to  Martin,  and 
the  residue,  being  100  acres  more  or  less,  to  Jona^ 
than.  It  does  not  appear  that  there  was  any 
indication,  at  the  time  of  the  assessment,  that 
any  portion  of  the  tract  was  laid'  upon  lands 
already  appropriated,  or  that  the  owners  qf  the 
tract  4897  recognized  the  superior  right  of  any 
earlier  warrant.  The  conveyances  from  Alex- 
ander Boyd  to  Martin  and  Jonathan  Nichols 
were  of  the  whole  tract,  and  nothing  appeared  on 
the  land  or  otherwise  to  show  any  relinquishment 
on  part  of  the  holders  of  the  Wilhelm  Willink 
warrant.  On  the  other  hand,  as  we  have  said, 
the  assessment  was  of  the  whole  tract  by  its 
proper  number  in  the  name  of  the  warrantee.  It 
does  not  even  appear  that  the  lands  covered  by 
the  warrants  of  1784  were  assessed,  or  that  the 
taxes  thereon  were  paid  for  the  years  1826  and 
1827,  and  if  they  were  not,  the  tax  deed  of  1828 
would,  under  all  the  cases,  be  effective  to  convey 
all  the  lands  embraced  within  the  lines  of  tract 
4897. 

It  is  only  essential  to  the  validity  of  a  tax  sale 


that  the  land  be  so  designated  in  the  assessment 
as  to  lead  the  owner  to  a  knowledge  of  the  fact 
that  it  is  his  land  which  is  assessed.  (Dunn  v. 
Ralyea,  6  W.  &  S.  475 ;  McDermott  r.  Hoffman, 
70  Penn.  31.)  The  tract  being  unseated,  the 
assessment  by  its  proper  number  in  the  name  of 
the  original  warrantee,  was  sufficient,  notwith- 
standing the  misstatement  of  the  number  of 
acres.  ( Williston  v.  Colkett,  9  Penn.  38.)  It  ia 
enough  that  the  name  in  which  it  is  assessed  has 
been  linked  to  the  land  by  some  known  claim  of 
title.     (Glass  v.  Gilbert,  58  Penn.  266.) 

Nor  can  the  title  of  Jones,  Warner,  and  Andrews 
be  regarded  as  an  abandoned  and  derelict  title. 
It  is  a  general  rule  in  ejectment,  subject  to  well- 
known  exceptions,  that  the  defendant  may  pro- 
tect his  own  possession  by  showing  an  outstand- 
ing title  in  a  third  person  ;  but  it  must  be  a  sub- 
sisting title,  such  as  would  sustain  an  ejectment, 
and  be  available  in  favor  of  the  party  in  whom  it 
is  alleged  to  exists  The  effect  of  the  tax  sale, 
after  the  lapse  of  two  years,  was  to  pass  the  title 
of  the  real  owner  to  Ebenezer  Hewitt ;  the  con- 
veyance from  Hewitt  to  Jones,  Warner,  and 
Andrews  was,  therefore,  of  the  alraolute  legal  title 
to  the  land  with  all  its  incidents.  It  was  not 
such  a  title  as  might  be  abandoned  by  mere  delay 
in  instituting  an  action.  A  man  may  abandon  an 
improvement  or  a  right  of  pre-emption  ( Whitcomb 
V.  Hoyt,  30  Penn,  403),  because  continuity  of 
possession  is  essential  to  its  existence;  or  he  may 
abandon  a  location  by  neglecting  to  follow  it  up 
by  a  survey  in  a  reasonable  time,  or  he  may 
abandon  an  equity  in  lands ;  but  Jones,  Warner, 
and  Andrews  were  invested  with  the  full,  legal 
title,  and  of  such  a  title  they  could  only  be 
divested  by  an  abandonment,  the  circumstances 
of  which  were  sufficient  to  raise  an  estoppel,  or 
when  the  possession  is  acquired  by  one  in  conse- 
quence of  the  abandonment,  and  held  by  him 
under  claim  of  title  for  the  period  of  the  limitation. 
When  there  Is  neither  estoppel  nor  limitation  there 
can  be  no  abandonment,  no  matter  how  formal  the 
act  short  of  a  conveyance,  which  can  affect  the 
rights  of  the  holder  of  the  legal  title.  (Watson 
V.  Gilday,  11  S.  &  R.  337.) 

In  Hoffman  v.  Bell  (61  Penn.  444),  land  war- 
ranted and  surveyed  in  1794  was  sold  to  the 
county  for  the  taxes  of  1820,  the  treasurer  made 
a  deed  in  1826,  but  as  it  was  made  after  he  had 
gone  out  of  office  it  was  void ;  the  purchaser  from 
the  county  paid  the  taxes  for  forty-eight  years,  and 
during  that  time  the  warrantee  neither  made  ckim 
nor  paid  taxes — held  that  this  great  lapse  of  time, 
without  claim  or  payment  of  taxes  by  the  war- 
rantee, was  not  an  abandonment.  The  owner's 
non-payment  of  taxes,  says  Mr.  Justice  Shars- 
wooD  in  the  case  cited,  cannot  be  considered  as 
an  abandonment  of  his  title;  the  doctrine  of 
abandonment  does  not  apply  to  lands  held  by  a 
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perfect  title,  but  only  to  imperfect  titles  by  war- 
not  ftod  sui^ey.  So  in  Bunting  v.  Young  (5 
W.  db  S.  188),  where  warrants  were  obtained 
from  tbe  Commonwealth  in  1793,  the  purchase- 
Dooej  paid,  surveys  promptly  made  and  accept- 
ed, it  was  held,  that  there  could  be  no  such  thing 
M  abaodonmenty  by  which  the  title  would  be  lost, 
and  it  was  error  to  submit  that  question  to  the 
jory.  If  this  were  an  ejectment  by  Jones,  War- 
ser,  and  Andrews,  we  can  discover  no  reason  why 
the  tax  deed  to  Bewitt,  and  the  conveyance  from 
Hewitt  to  them,  would  not  be  available  in  their 
fiiTor;  and  if  this  be  so,  they  should  have  been 
afailable  in  this  case,  to  protect  the  defendants' 
possession,  for  the  plaintiff  must  recover  on  the 
strength  of  his  own  title. 

Under  the  testimony  of  the  surveyors.  Read 
and  Mitchell,  the  question  of  location  should 
have  gone  to  the  jury.  Phoebe  Tyler,  as  we  have 
nid,  mast  recover  on  the  strength  of  her  own 
title ;  and  if  it  be  true  that  one-half  or  more  of 
the  lots  of  Putnam  and  Scates  were  in  fact  not 
within  the  lines  of  the  thirty-six  acres,  conveyed 
to  ber  by  David  Tyler,  she  has  shown  no  title 
which  would  justify  her  recover/  of  any  land 
outside  those  lines.  It  will  not  do  to  say  there 
sever  was  any  dispute  as  to  the  line  of  the  Hutch- 
inson survey,  there  is  a  dispute  now,  and  the  true 
location  of  the  dividing  line  between  the  tracts 
was,  ander  all  the  evidence,  for  the  determination 
of  tbe  jury. 

But  as  the  difficulties  we  have  suggested  may 
be  removed  at  the  next  trial,  we  come  next  to 
consider  the  question  of  estoppel.  The  defend- 
ants allege  that  David  Tyler,  and  Phoebe  Tyler, 
who  holds  under  him,  are  in  equity  estopped  from 
asserting  title  to  this  land.  The  doctrine  of 
eqoitaUe  estoppel  is  well  settled  under  our  deci- 
sions, and  so  far  as  it  applies  to  this  case,  is 
stated  substantially  in  the  cases  following.  Posi- 
tire  acts,  tending  to  mislead  one  ignorant  of  the 
tnith,  and  which  do  mislead  him  to  his  injury, 
are  gronnds  of  estoppel,  though  the  party  estopped 
were  ignorant  of  his  rights.  (Chapman  t;.  Chap- 
man, 59  Penn.  214.)  But  the  acts  of  a  party, 
done  in  ignorance  of  his  rights,  will  not  operate 
ss  an  estoppel,  unless  others  have  acquired  rights 
so  tbe  faith  of  them.  (Newman  t*.  Edwards,  84 
iVno.  32;  Duncan's  Appeal,  48  Penn.  67.)  One 
wbe  by  a  positive  act  induces  another  to  purchase 
land  of  a  third  party,  of  which  the  former  is  the 
tree  owner,  is  estopped  from  setting  up  his  title 
agahist  die  purchaser,  though  all  parties  acted  in 
good  faith,  and  in  ignorance  of  the  true  state  of 
tbe  title.  (Miller's  Appeal,  84  Penn.  391.) 
When  a  person  actually  encourages  or  induces 
another  to  enter  upon  land  and  invest  money,  or 
expend  labor,  be  cannot  afterwards  call  in  ques- 
to  such  title,  though  he  acted  in  ignorance  oif'  his 
own  right.  (Woodward  t?.  Tudor,  ♦SI  Penn.  882.) 


It  appears  to  be  undisputed,  that  at  the  time  of 
Putnam's  purchase  of  the  land  in  dispute  in  1875, 
and  for  some  time  before  and  af^er  that  time, 
Tyler  was  ignorant  of  the  real  condition  of  the 
title ;  he  had  taken  the  timber  off  the  thirty-six 
acres  some  years  before,  and  thought  the  land 
was  embraced  in  his  mortgage  to  Wallace.  If 
the  land  should  pi^ve  to  be  vacant,  however,  as 
it  was  then  supposed  to  be,  it  would  still  be  avail- 
able for  Putnam^  It  was  to  ascertain  this  fact 
that  the  parties  went  to  Harrisburg.  Finding 
that  the  lands  were  patented,  Putnam  said  to 
Tyler  on  his  return  home,  "What  shall  I  do 
now  ?"  Tyler  replied, "  I  don't  know."  Putnam 
said,  ^<  I  will  go  and  see  Mr.  Wallace,  and  have 
him  look  it  up."  Putnam  says  he  did  see  Mr. 
Wallace,  and  under  his  advice  purchased  the  Cox 
title.  Subsequently  improvements  were  made  to 
the  value  of  $10,000,  or  thereabouts.  In  1879 
or  1880  Tyler  told  Putnam  he  had  found  a  deed 
to  himself  for  this  piece  of  land ;  it  was  the  deed 
from  Martin  Nichols.  An  examination  showed 
that  the  thirty-six  acres  had  not  been  embraced 
in  the  Wallace  mortgage.  Now  if  the  acts  and 
declarations  of  Tyler  were  such  as  to  induce 
Putnam  to  make  the  purchase,  and  as  matter  of 
fact  upon  the  faith  thereof  the  purchase  was 
made,  Tyler  would  be  estopped  from  afterwards 
setting  up  the  true  title  against  Putnam,  although 
he  may  have  been  ignorant  of  his  own  rights  at 
the  time.  What  the  actual  inducement  is  to  a 
purchase  of  real  estate  often  involves  an  opera- 
tion of  the  mind,  which  cannot  always  be  shown, 
and  in  some  cases,  perhaps,  the  existence  of  cer- 
tain facts  will  raise  a  presumption  of  injury^ 
But,  in  this  case,  there  is  no  pretence  that  Tyler 
encouraged  the  purchase  of  the  Cox  title,  or  in- 
deed of  any  other  title;  Putnam  himself  testifies 
that  he  purchased  the  Cox  title  under  the  advice 
of  his  attorney,  whom  he  had  employed  to  look 
the  matter  up.  A  question  of  fact  is  thus  dis- 
tinctly raised,  viz.,  whether  Putnam  purchased 
relying  in  whole  or  in  part  upon  Tyler's  implied 
disclaimer,  or  upon  the  advice  of  his  counsel. 
This  question  was,  we  think,  one  for  the  jury. 
The  learned  Judge  instructed  the  jury  as  follows: 
"  It  is  just  as  you  find  the  weight  of  the  evidence 
in  these  particulars,  that  turns  your  verdict  for 
the  plaintiff  or  defendants.  Did  Tyler  mislead 
Putnam,  or  did  Putnam  by  the  Cox  title,  inde- 
pendent of  what  Tyler  had  said  or  done,  intend- 
ing to  assert  a  superior  or  better  title  as  he  be- 
lieve and  hold  the  land  ?  If  he  did,  then  Tyler's 
acts  and  silence  did  not  hurt  him.  If,  however, 
he  acted  on  whatever  Tyler  said  or  did,  then  he 
was  misled,  and  that  by  the  man  who  ought  to 
have  had  the  knowledge,  and  given  him  (Put- 
nam) notice  of  it,  and  the  plaintiff  is  estop- 
ped." 

The  verdict  was  for  the  plaintiff,  and  the  infer- 
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ence  is  irresistible  that  the  fact  submitted  was 
found  for  the  plaintiff. 

Nor  do  we  find  in  the  evidence  any  positive  act 
of  Tyler  which  can  be  treated  as  an  inducement 
or  encouragement  to  make  improvements  on  the 
property  after  the  purchase.  The  testimony  upon 
this  point  is  certainly  very  slight  indeed.  It  is 
said,  however,  that  he  lived  within  half  a  mile, 
saw  the  improvements  made,  and  gave  no  notice  of 
bis  claim,  but  mere  silence  will  not  estop  a  party 
having  title;  it  will  postpone  only  when  silence 
is  a  fraud,  which  cannot  be  imputed  to  one  who  is 
ignorant  of  his  rights.  (Folk  v.  Beidelman,  6 
Watte,  389 ;  Robinson  v.  Justice,  2  P.  &  W.  19 ; 
Owens  V,  Myers,  20  Penn.  134;  Davidson  r. 
Barcklay,  63  Penn.  406  ;  Lawrence  v,  Luhr,  65 
Penn.  286.) 

It  id  further  contended,  however,  that  although 
the  plaintiff  may  be  entitled  to  recover  the  land, 
he  can  only  do  so  upbn  payment  to  Putnam  of 
the  value  of  his  improvemente ;  that  the  defend- 
ant has  an  equitable  lien  for  his  improvemente 
and  a  right  of  possession  till  that  lien  is  satisfied ; 
that  Putnam  was  a  bona  fide  occupant  under 
claim  of  title  and  made  useful  and  permanent  im- 
provemente, in  betterment  of  the  estate,  believing 
himself  to  be  the  owner,  and  that  he  is  entitled 
to  have  the  value  thereof  before  he  can  be  obliged 
to  surrender  the  possession.  We  have  no  statute 
in  Pennsylvania  upon  this  subject  except  as  to 
the  recovery  of  land  sold  for  taxes  :  Act  8  April, 
1804  (4  Sm.  201);  Act  12  April,  1842  (P.  L. 
265).  The  principle  of  the  common  law  is,  that 
the  rightful  owner  is  under  no  obligation  to  pay 
for  improvements  which  he  never  authorized. 
(Gregg  V.  Patterson,  9  W.  &  S.  209.)  It  is  now 
an  established  principle,  however,  to  allow  a 
bona  fide  occupant,  under  color  of  title,  to  miti- 
gate the  claim  for  damages  and  mesne  profits  by 
introducing  proof  of  the  value  of  permanent  and 
useful  improvemente.  This  principle  was  en- 
grafted upon  the  common  law  through  the  medium 
of  equity.  (Sedg.  &  Waite  on  Trial  of  Title, 
691 ;  Walker  v.  Humbert,  55  Penn.  407  ;  Mor- 
rison r.  Robinson,  31  Penn.  456.) 

The  general  policy  of  the  law,  where  no  statute 
intervenes,  is  to  allow  the  value  of  improvemente 
only  by  way  of  set-off  against  or  in  mitigation  of 
damages  for  the  detention  of  the  land ;  and  the 
value  of  bettermente  cannot  therefore  usually 
exceed  the  amount  of  the  plaintiff's  damages  and 
mesne  profits.     (Sedg.  &  Waite,  698.) 

It  is  a  well-settled  principle  of  equity,  more- 
over, that  when  a  bona  fide  possessor  of  property 
makes  meliorations  upon  it  in  good  faith,  and 
under  an  honest  belief  of  ownership,  and  the  real 
owner  is  for  any  reason  compelled  to  come  into  a 
Court  of  Equity  for  relief  that  Court  applying 
the  familiar  maxim,  that  he  who  seeks  equity 
must  do  equity,  will  compel  him  to  pay  for  those 


improvemente  as  far  as  they  are  permanently 
beneficial  to  the  estate  and  enhance  ite  value* 
(Story's  Eq.  779 ;  Pomeroy's  Eq.  1241 ;  Skiles'g 
Appeal,  16  Weekly  Notes,  246.) 

This  is  the  extent  to  which  the  Courto  of  this 
State  have  gone  in  allowing  for  improvemente, 
and  it  will  be  seen  that  the  claim  of  the  defend- 
ants cannot  in  this  case  be  susteined. 

The  second,  third,  seventh,  eighth,  ninth,  and 
tenth  assignments  are  not  sustained ;  but  upon  the 
first,  fourth,  fifth,  sixth,  and  eleventh  the  judgment 
is  reversed,  and  a  venire  facias  de  novo  awarded. 

scates  v.  ttler. 

January  3,  1888.  The  Court.  For  reasons 
expressed  in  an  opinion  filed  in  the  case  of  Put- 
nam V,  Tyler,  argued  with  this  ca^,  the  judgment 
is  reversed,  and  a  venire  facias  de  novo  awarded. 

Opinions  by  Clark,  J. 

Paxson,  J.  absent.  s.  h.  t. 


July  '87,  49.  January  11, 1888. 

Western  Union  Telegraph  Company  v. 

Landis  et  al. 

Telegraph  companies — Repeated  message — Er^ 
ror  in  transmission  of  message — Measure  of 
damages. 

In  an  action  against  a  telegraph  oompanj  to  recover 
damages  for  delay  in  the  transmission  of  a  message, 
the  face  of  the  telegram  ought  to  contain  something  to 
pnt  the  company  on  its  guard  ;  but  when  the  alleged 
damage  arises  from  erroneous  transmission  •  it  is  no 
defence  that  the  face  of  the  telegram  does  not  disclose 
its  meaning. 

When  one  who  receives  a  telegram  which  contains 
the  usual  requirement  as  to  ''repeating  messages'' 
goes  to  the  office  whence  it  was  sent  to  him  and  requests 
the  operator  to  wire  back  to  see  if  it  is  correct,  and  is 
informed  by  the  operator  (who  makes  no  demand  fot 
extra  pay),  that  he  has  done  so,  and  the  message  is 
correct,  the  company  is  responsible  for  the  loss  result- 
ing from  a  mistake  in  such  dispatch. 

In  such  a  case,  if  there  had  been  a  demand  for  pay- 
ment for  the  extra  service  and  a  refusal  to  paj,  a 
different  question  would  have  arisen. 

A  plaintiff  who  was  led  throiigh  an  error  in  a  tele- 
gram into  the  belief  that  certain  sheep,  which  had  in 
fact  cost  $5.60  percwt.,  had  cost  #5.06  only,  resold  the 
same  for  $6.00 ;  whereas  if  he  had  known  the  facts  he 
could  have  received  $6.50 : 

Held^  that  the  difference  between  $6.00  and  $6.50 
was  the  true  measure  of  damages. 

In  such  a  case  a  conversation  between  one  of  the 
plaintiffs  and  the  telegraph  operator  who  received  the 
dispatch,  is  competent  testimony. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County.. 

Case,  by  John  B.  Landis  and  Metz  J.  Erisman, 
against  the  Western  Union  Telegraph  Company, 
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to  recover  damages  arising  from  a  mistake  in  the 
tnnsmission  of  a  telegram  from  East  Liberty  (a 
sobiirb  of  Pittsburgh),  to  Philadelphia.  Plea, 
the  general  issue. 

On  the  trial,  before  Biddlb,  J.,  it  appeared 
that  the  plainti€&  were  dealers  in  live  stock,  doing 
bodoess  at  the  Abattoir  in  West  Philadelphia. 
On  April  27,  1882,  the  following  telegram  was 
delirered  to  the  plaintiff,  Landis,  to  whom  it  was 
addressed: — 

Bast  Libbbtt,  Pa.,  April  27, 1882. 
To  J.  B.  Lavdu, 

One  cost  six  half  two  wooled  Texas  fire  six  take  all 
off  evening. 

H.  Ebismav. 

On  receiving  the  dispatch  Landis  went  to  the 
office  (a  half  a  block  away),  and  asked  the  clerk 
if  ^^that  meant  *five  six  or  five  sixty.'  I  asked 
to  have  the  message  repeated."  Counsel  asked 
the  witness:  "  Q.  What  did  he  say?" 

(Objection  by  defendant.  Objection  overrpled. 
Exception  for  defendant.)  First  assignment  of 
error. 

"A.  The  operator  said  he  did  repeat  it,  and 
that  it  was  *five  six.'  The  operator  had  been 
there  since  stock  yards  were  built.  His  business 
is  especially  for  stock  yards.  Upon  receipt  of 
message  I  told  a  butcher  I  could  sell  him  sheep 
at  six  cents  a  pound." 

'^Q.  Did  you  sell  the  sheep  at  that  price?" 

(Objection  by  defendant.  Objection  overruled. 
Exception  for  defendant.)  Second  assignment 
of  error. 

"A.  I  sold  them  at  six  cents." 

On  behalf  <^  the  defendant,  it  was  shown  that 
tbe  telegram  was  sent  upon  the  usual  form  fur- 
nished by  the  company,  which  contained  the 
words: — 

"  To  guard  against  mistakes  or  delays,  the  sender  of 
ft  message  shoald  order  it  repeated ;  that  is,  telegraphed 
biek  to  tbe  originating  office  for  comparison.  For  this, 
one-half  the  regular  rate  is  charged  in  addition.  It  is 
agreed  between  the  sender  of  the  following  message 
ud  this  company,  that  said  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  nnrepeated  mes- 
ttge,  whether  happening  by  negligence  of  its  aeryants 
or  otherwise,  beyond  the  amount  received  for  send- 
ing the  same." 

And  at  tbe  foot : — 

"This  is  an  nnrepeated  message." 

No  charge  was  made  or  received  for  the  inquiry 
made  by  the  operator,  Shuster,  who  inquired  only 
of  tbe  main  office  at  Tenth  and  Chestnut  streets, 
Philadelphia. 

Tbe  defendant  offered  to  show  by  the  witness, 
Shuster,  the  custom  of  the  company  in  relation  to 
repeated  messages.       Objected   to.^     Objection 
Mttaiaed.     (Third  assignment  of  error.) 
.   It  was  showii  by  the  plaintiffs  that  in  the  dis- 


pat4;h  as  originally  sent,  the  words  Were  '^  five 
sixty,"  and  not  "  five  six,"  that  the  meaning  of 
the  despatch  was,  that  H.  Erisman,  the  agent, 
had  bought  one  car-load  of  sheep,  at  six  dollars 
and  fifty  cents  per  hundredweight,  and  two  car- 
loads of  wooled  Texas  sheep,  at  five  dollars  and 
sixty  cents  per  hundred ;  that  these  sheep  were 
then  known,  according  to  the  course  of  business 
between  plaintiffs  and  their  agent,  to  be  on  the 
Way  to  Philadelphia,  and  that  the  agent  advised 
that  they  be  all  unloaded  from  the  cars  on  the 
evening  of  their  arrival. 

That  the  plaintiffs  received  several  telegrams, 
daily,  and  paid  bills  monthly  to  the  company  as 
rendered.  That  the  dispatch  as  received,  meant 
that  the  sheep  had  cost  five  dollars  and  six  cents 
per  hundredweight,  and  therefore  plaintiffs  sup- 
posing them  to  be  a  lower  grade  of  sheep,  sold 
them  for  six  dollars,  instead  of  six  dollars  and 
fifty  cents.  This  suit  was  to  recover  this  differ- 
ence in  price  for  the  sheep  so  sold. 

Defendant  requested  the  Court  to  charge  : — 

(1)  If  the  jury  find  that  at  the  request  of  one  of 
the  plaifitiffs  the  receiving  operator  asked  back  as 
to  the  corectness  of  the  message,  and  asked  only 
to  the  office  from  which  he  had  received  the  mes- 
sage, and  was  assured  that  the  word  in  the  copy 
of  the  message  before  the  sending  operator  was 
^<  six,"  and  that  the  operator  so  informed  the 
plaintiff,  and  that  the  plaintiff  paid  nothing  for 
this  service ;  these  facts  do  not  amount  to  a  repe- 
tition of  the  message  provided  for  in  the  contract 
between  the  parties  and  the  plaintiff.  Refused. 
(Fifth  assignment  of  error.) 

(2)  The  plaintiff  having  sold  sheep  at  a  price 
above  what  he  paid  for  them,  he  has  suffered  no 
loss,  and  can  recover  nothing  from  the  defendant. 
Refused,     (Sixth  assignment  of  error.) 

In  the  general  charge,  the  Court  said :  "  The 
operator  admits  that  they  aslied  him  to  ask  back, 
and  he  told  them  he  had  asked  back.  What 
more  one  who  wants  a  message  repeated  can  do, 
is  hard  to  understand.  All  you  can  ask  is  to 
have  it  repeated.  A  citizen  can't  l^now  by  what 
route  his  message  was  sent.  The  sender  has  no 
mode  of  compelling  a  repetition  to  originating 
office.  If  the  receiver  of  the  message  asks  to 
have  it  repeated,  he  is  not  bound  to  know  how  it 
is  done.  If  he  asked  to  have  it  repeated  that  was 
all  he  is  bound  to  do.  The  liability  of  defendant 
is  complete.  It  is  beyond  dispute  that  plaintiff 
did' ask  to  have  the  message  repeated."  (Fourth 
assignment  of  error.) 

Verdict  and  judgment  for  plain tifl&  for  $258.44. 
Whereupon  defendant  took  this  writ,  assigning 
for  error  the  admission  o^  testimony,  the  refusal 
of  his  points,  and  the  portion  of  the  charge  above 
quoted. 

Rudolph  M,  Schick  {Benjamin  Harris  Brews- 
ter with  him),  for  plaintiff  in  error. 
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The  rule  as  to  measure  of  damages  is,  that  in 
the  absence  of  malice,  a  defendant  is  only  respon- 
sible for  such  damages  as  may  be  fairly  and  rea- 
sonably considered  to  have  arisen  from  the  breach 
of  the  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract* 
as  the  probable  result  of  a  breach  of  it. 

Hsdley  v,  Bazendale,  9  Ezoh.  341. 

Fleming  v.  Beck,  12  Wright,  312. 

Coal  Co.  V,  Foster,  9  Smith,  365. 

Hoag  V.  R.  R.,  4  Norris,  293. 

R.  R.  V.  Taylor,  15  Wbbklt  Notbs,  37. 

This  rule  has  always  been  adopted  in  telegraph 
cases. 

Tel.  Co.  v.  Wenger,  5  Smith,  262. 
Landsberger  v.  Tel.  Co.,  32  Barb.  530. 
Baldwin  v.  Tel.  Co.,  45  N.  Y.  744. 
Maokay  v,  Tel.  Co.,  16  Nev.  222. 
Dorgan  v,  Tel.  Co.,  1  Am.  L.  T.  (N.  S.)  406. 
Daniel  v,  Tel.  Co.,  61  Texas,  452. 

It  is  submitted  that  the  testimony  did  not 
show  that  the  company  had  assumed  the  respon- 
sibility incident  to  a  repeated  message. 

Samuel  B.  Huey  {Josicth  R.  Adams  with  him), 
for  defendants  in  error. 

February  6,  1888.  The  Court.  We  see  no 
error  in  permitting  the  witness,  Landis,  to 
answer  the  question,  <*  Did  you  sell  the  sheep 
at  that  price?"  The  sheep  had  been  sold 
to  arrive  at  six  dollars  per  hundred.  The  allega- 
tion of  the  plaintiff  was  that  they  had  been  sold 
for  less  than  their  value  by  reason  of  the  error  in 
the  telegram,  and  he  claimed  to  recover  the  dif- 
ference as  the  measure  of.damages.  The  defend- 
ant company  could  not  have  been  injured  by  the 
reply  of  the  witness. 

The  second  assignment  does  not  appear  to  be 
sustained  by  an  exception,  and  is  moreover  with- 
out merit.  Nor  d^  we  think  it  was  error  to  se 
fuse  to  permit  the  defendant  to  prove  by  the  wit- 
ness, Shuster,  the  practice  or  method  pursued  by 
the  company  in  re^d  to  repeated  messages. 
What  either  party  did  or  omitted  to  do  upon  this 
particular  occasion,  was  competent. 

The  fourth  assignment  alleges  error  in  the 
charge  of  the  Court.  A  careful  examination  of 
the  evidence  leads  us  to  a  different  conclusion. 
The  message  came  from  the  stock  yards  near 
Pittsburgh  to  Philadelphia.  When  delivered  at 
that  place  to  the  plaintiff  he  feared  there  was  a 
mistake  and  went  at  once  to  the  office  of  the 
company  and  asked  the  operator  to  wire  back  for 
information.  The  witness  said:  <<I  think  I 
went  right  away  to  operator  and  asked  him  to  ask 
Erisman  whether  it  yas  <  five  six'  or  '  five  six- 
ty,' and  he  said  I  have  asked  him."  The  reason 
he  had  asked  was  '<  he  thought  it  was  funny  it 
was  *  five  six.' "  This  was  substantially  uncon- 
tradicted.    The  plaintiff  could  only  understand 


from  it  that  the  operator  had  wired  back  to  in- 
quire if  the  message  had  been  transmitted  cor- 
rectly. The  fact  that  nothing  was  paid  for  this 
service  is  not  important.  Had  there  been  a  de- 
mand and  a  refusal  to  pay,  there  would  have  been 
more  force  in  the  point.  Aside  from  this  the 
plaintiffs  had  a  current  account  with  the  company 
and  paid  on  bills  rendered  on  stated  occasions. 

The  fifth  and  last  assignment  relates  to  the 
measure  of  damages.  The  Court  was  asked  to 
to  say  to  the  jury  that  as  th^  plaintiffs  had 
sold  the  sheep  at  more  than  cost,  they  sustained 
no  damage.  This  the  Court  declined  to  do,  and 
in  this  we  see  no  error;  The  plaintiffs  were  en- 
titled to  recover  their  actual  loss.  This  is  the 
rule  recognized  in  our  own  case  of  United  States 
Telegraph  Company  v.  Wenger  (55  Penn.  262). 
In  that  case  an  order  to  purchase  stocks  was  sent 
to  a  broker  in  New  York.  The  message  was 
never  delivered,  .causing  a  delay  in  the  purchase 
of  the  stock,  which,  in  the  mean  time,  had  ad- 
vanced in  price.  The  plaintiff  was  allowed  to  re- 
cover the  difference. 

It  was  urged  by  the  plaintiff  in  error  that  the 
telegram  did  not  disclose  its  Ineaning  so  as  to  en- 
able the  operator  to  understand  the  importance  oi 
its  correct  transmission,  and  that  the  company 
could  not  have  been  aware  of  the  extent  of  their 
responsibility  for  an  error.  Telegraph  Company 
V.  Wenger  was  cited  to  sustain  this  view.  That, 
however,  was  a  case  where  the  negligence  was  a 
failure  to  deliver  the  telegram.  Some  of  the  oth- 
er cases  cited  were  also  for  delay  in  delivery.  It 
seems  reasonable  that  where  damages  are  claimed 
for  mere  delay  in  delivery,  the  face  of  the  tele- 
gram ought  to  contain  something  to  put  the  com- 
pany upon  its  guard,  A  delay  of  a  day  or  even  a 
few  hours  might  cause  a  heavy  loss.  But  the 
case  in  hand  is  one  of  erroneous  transmission,  and 
the  loss  was  by  reason  of  such  error.  The  plain- 
tiffs were  receiving  daily,  and  sometimes  several 
times  daily,  telegrams  of  a  similar  character  re- 
garding stock.  There  was  enough  upon  its  face 
to  indicate  to  the  operator  that  it  referred  to  sheep 
to  be  shipped  to  Philadelphia  and  their  price. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trunkbt,  J.,  absent.  b.  h.  n. 


July  '85, 174.  March  26, 1886. 

Lrinnard'8  Appeal. 

PUdg€  of  certificate  of  stock  fraudulently  obtained 
as  coUatercU  for  antecedent  debt —  What  eonsti' 
tutes  a  purchase  for  value — Discussion  of  for  ^ 
bearance  as  a  consideration — Transfer  of  n«- 
gotiable  )paper  in  payment  and  €ls  security — 
Distinction  between  collateral  given  as  security 
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forjprueni  and  far  antecedent  debt-^Legal  rule^ 
^^Nemo  plus  juris  ad  altenum  transferre  potest 
quam  ipse  habet ;"  equitable  exception  thereto 
— CertificcUe  of  stock  not  a  negotiable  instru^ 
meni  in  itself ^  and  transferree  acquires  only 
the  title  of  the  transferrer — A  power  of  attorney 
to  transfer^  in  blanks  attached  thereto  by  the 
owner  will  estop  him  as  against  an  innocent 
transferree  who  has  given  value,  not  against 
one  who  has  given  no  consideration,  estoppel 
being  an  equitable  principle. 

X.,  being  at  the  time  insolTent,  fraudulently  obtained 
ft  certificate  of  stock  from  A.,  with  a  blank  power  of 
attornej  to  transfer  the  same.  This  X.  pledged  with 
B.,  to  whom  he  was  already  indebted,  as  collateral,  B. 
(hereupon  agreeing  to  accept  X.'s  notes  for  the  amount 
o(  his  debt  at  short  time.  A.  having  discovered  the 
frtad  filed  a  bill  against  B.  for  a  recovery : 

Edd^  that  A.  could  recover  his  stock. 

Appeal  from  a  decree  of  the  Common  Pleas 
No.  2,  of  Philadelphia  Coanty. 

Bill  in  equity,  by  William  C.  Shaffer  and 
Samuel  M.  Plush  against  Edward  B.  Williams 
and  Eogene  Linnard. 

The  case  having  been  argued,  upon  exceptions 
to  the  report  of  a  Master  (James  W.  Latta,  Esq.), 
0ARE,  P.  J.,  filed  the  following  opinion  : — 

<*  The  history  of  the  case  is  as  follows :  Wil- 
liams obtained  a  certificate  of  stock,  with  a 
power  of  attorney  in  blank,  from  the  plaintifis  by 
fraudulent  pretences,  and  pledged  it  to  Linnard 
t8  collateral  security  for  a  pre-existing  debt,  in 
consideration  of  an  agreement  on  his  part  to 
accept  promissory  notes  at  ten,  sixty,  and  ninety 
days  for  the  amount  due,  and  forbear  suit  until 
they  matured.  The  question  is.  Was  this  such  a 
purchase  for  value  as  precludes  the  plaintifis  from 
reclaiming  the  stock  on  the  ground  of  the  fraud 
practised  by  Williams  ? 

'<  The  cause  may  be  considered  in  the  light  of 
two  rules,  which,  though  related,  are  yet  essen- 
tially diverse.  Both  are  clear,  and  the  decision 
depends  on  which  is  applicable  to  the  facts  in 
band.  Agreeably  to  one  of  them,  a  purchase  for 
Talue  must  be  for  money,  or  for  ^money's  worth 
actually  given  by  one  party  and  received  by  the 
other.  It  is  not  enough  that  the  price  has  been 
agreed  on,  and  the  contract  so  far  executed  as  to 
Test  an  equitable  ownership  in  the  buyer,  and  en- 
title him  to  a  specific  performance.  There  must 
be  an  actual  payment  of  the  purchase-money,  at- 
tended with  eoch  a  delivery  as  will  pass  the  legal 
title,  and  unless  these  requisites  are  fulfilled  the 
utmost  that  the  purchaser  can  claim  Is  reimburse- 
ment, and  there  is  no  such  sale  as  will  preclude 
antecedent  equities,  growing  out  of  a  fraud  or 
breach  of  trust.  (Mingus  v.  Condit,  23  N.  J. 
Eq.  dia-315 ;  Morse  v.  Godfrey,  8  Story,  889 ; 
Wood  V.  Mann,  1  Sumner,  50G ;  Haughwout  v. 


Murphy,  6  C.  E.  Green,  118 ;  7  Id.  531 ;  Youst 
V.  Martin,  3  S.  ^  R.  423 ;  Juvenal  v.  Jackson,  2 
Harris,  519.)  Such  is  the  established  doctrine  as 
it  regards  land,  and  it  applies  to  chattels  and 
cboses  in  action.  (Clark  v.  Flint,  22  Pick.  231, 
248 ;  Bay  v.  Coddington,  5  Johns.  Ch.  54 ;  20 
Id.  6,  37 ;  Dickerson  v.  Tillinghast,  4  Paige, 
215  ;  Root  V.  French,  13  Wend.  570.)  Although 
the  dicta  are  confiicting,  the  better  opinion  would 
seem  to  be  that  an  assignment  for  the  payment  of 
debts,  or  even  a  transfer  to  an  individual  creditor 
in  consideration  of  forbearance,  is  not  an  answer 
to  a  bill  filed  to  enforce  a  trust.  (See  Ash  ton's 
Appeal,  23  P.  F.  Smith,  153,  162;  Stevens  v. 
Brennan,  79  N.  T.  254.)  The  disproportion 
between  the  premises  and  the  conclusion,  the 
transaction  and  the  consequence  sought  to  be 
deduced,  would  be  so  great  as  to  revolt  the  couf 
science  of  a  chancellor.  (See  Coddington  v.  Bay, 
20  Johnson,  637,  650.)  On  one  side  is  an  owner 
seeking  to  recover  that  which  was  confessedly  his 
own,  and  which  he  never  agreed  to  ptfH  with  ;  on 
the  other,  a  defendant  who,  without  controverting 
the  complainant's  title,  or  that  he  has  been 
grossly  wronged,  asks  to  be  protected  as  a  pur- 
chaser for  value,  and  yet  admits  that  he  paid 
nothing,  and  simply  delayed  the  institution  of  a 
suit  that  might  have  been  fruitless  if  brought.  If 
such  a  defence  is  valid,  it  must  be  equally  so 
whether  the  delay  is  for  a  week,  a  month,  or  a 
year^  and  although  the  debtor  was  insolvent  when 
the  sale  took  place,  or  might  still  be  compelled  to 
pay  by  prosecuting  the  demand  to  judgment  and 
execution.  Forbearance  is,  even  under  these  cir- 
cumstances, a  valid  consideration  at  law,  but  it 
does  not  warrant  a  grantee  in  claiming  a  better 
equitable  right  than  that  held  by  the  grantor,  con- 
trary to  the  maxim,  <  Nemo  plus  juris  ad  alienum 
transferre  potest  quam  ipse  habeL* 

<<  Time  brought  with  it  a  new  class  of  contracts 
designed  for  a  specific  purpose,  and  governed  by 
rules  that  were  previously  unknown  either  in 
equity  or  to  the  courts  of  common  law.  Nego* 
tiable  paper  found  its  way  into  the  channels  of 
trade,  and  was  sanctioned  by  Parliament  and  as- 
similated to  cash.  The  negotiation  of  a  bill  of 
exchange  or  promissory  note  payable  to  bearer,  or 
indorsed  in  blank,  conferred  a  valid  title,  no  mat- 
ter by  what  means  the  instrument  had  been  ob- 
tained, and  whether  it  was  taken  in  payment  or 
merely  as  a  security.  The  latter  point  long  re- 
mained in  doubt,  but  was  finally  adopted  in  Eng- 
land after  the  present  Lord  Chief  Justice  had  been 
for  some  years  on  the  bench,  notwithstanding  his 
strenuous  dissent,  and  likewise  prevails  in  Massa-  * 
chusetts  and  Connecticut  (Culvor  v.  Benedict, 
14  Gray,  7;  The  Bank  v.  Welsh,  20  Conn.  475) ; 
and  some  other  States  (Oates  v.  The  National 
Band,  10  Otto,  239).  It  was  decisively  rejected 
in  Bby  v.  Coddington  (5  Johns.  Ch,  54))  by  Chan* 
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cellor  Kent,  as  at  variance  with  principles  of 
natural  equity  which  had  long  been  recognized  in 
the  Court  of  Chancery,  and  were  as  applicable  to 
the  negotiation  of  bills  and  notes  as  to  transfers 
of  any  other  kind.  This  decision  is  still  followed 
"by  the  Courts  of  New  York,  and  the  adherence  of 
a  great  mercantile  community  to  a  rule  which 
miftt  sometimes  be  a  source  of  serious  ihcon- 
venience  to  men  in  trade,  may  be  regarded  as  a 
proof  that  it  is  sound. 

"  The  Courts  of  Pennsylvania  took  an  inter- 
mediate ground — that  the  indorsement  of  a  note 
as  collateral  security  for  an  antecedent  debt  is  not 
a  negotiation  for  value,  because  the  indorsee 
parts  with  nothing,  and  simply  acquires  an  ad- 
ditional means  of  jpayment,  but  that  an  agreement 
for  forbearance  is  as  much  a  consideration  for 
such  a  transfer  as  it  would  be  for  a  guaranty,  lind 
the  Court  will  not  inquire  into  its  adequacy. 

**  It  might  be  inferred  from  the  language  held 
by  Chief  Justice  Gibson,  in  Petrie  v.  Clark  (11 
S.  &  R.  877,  888),  that  a  transfer  by  an  ex- 
ecutor  or  trustee,  as  a  security  for  his  individual 
debt,  in  consideration  of  an  agreement  by  the 
creditor  to  give  time  for  payment,  is,  if  followed 
by  his  insolvency  and  the  loss  of  the  amount  due, 
not  only  valid  as  between  the  parties,  but  good 
against  the  parties  whom  it  defrauds;  but  the 
point  was  not  before  the  Court,  and  such  a  rule 
bas  never,  so  far  as  I  am  aware,  been  applied  in 
this  State  or  in  England. 

"  There  is  no  analogy  between  the  negotiation 
of  a  promissory  note,  and  the  transfer  of  real  or 
personal  property  to  justify  measuring  both  by  the 
same  standard.  (See  Peacock  v.  Rhodes,  Douglas, 
686.)  In  the  former  case,  the  maker  expressly  or 
impliedly  agrees  to  be  answerable  not  only  to  the 
•payee  but  to  every  one  claiming  under  him  by 
delivery  or  indorsement,  and  if  a  consideration 
exists  as  between  the  indorser  and  indorsee,  it  is 
immaterial  that  there  was  none  as  between  the 
original  parties.  A  buyer,  on  the  other  hand, 
simply  gets  what  the  seller  has  to  part  with,  and 
if  the  title  of  the  latter  is  bad,  must  yield  to  U)e 
rightful  owner.  This  rule  is  universal  at  law,  and 
the  only  exception  to  it  in  equity,  is  where  an 
equitable  demand  is  met  by  countervailing  equi- 
ties so  strong  that  to  allow  it  to  prevail  would  be 
a  greater  wrong  to  the  defendant  than  that  which 
the  complainant  seeks  to  have  righted. 

<*  The  main  question  in  this  case,  therefore, 
seems  to  be,  is  a  certificate  of  stock  to  be  classed 
with  land,  with  chattels,  and  with  choses  in  action, 
,  or  does  it  oome  under  the  head  of  negotiable  in- 
struments? If  it  comes  under  the  latter  head, 
the  defendant  is  entitled  as  a  purchaser  for  value, 
if  under  the  former,  he  has  no  such  claim,  and 
must  stand  or  fall  by  the  title  of  his  grantor. 
There  can,  apparently,  be  but  one  reply.  A  stock 
certificate  is  not  a  contract^  nor  does  it  purport  to 


be  negotiable,  but  simply  evidences  that  the  holder 
is  entitled  to  a  definite  share  in  the  capital  of  some 
corporate  or  unincorporated  company  or  associa- 
tion. (Weaver  v.  Harden,  49  New  York,  286.) 
One  claiming  under  the  transfer  of  such  an  instru- 
ment, may  therefore  acquire  the  title  of  the  trans- 
ferrer, but  will  acquire  no  more,  and  if  that  is 
vitiated  by  fraud,  cannot  rely  on  his  own  good 
faith  or  the  payment  of  value  as  a  defence  against 
the  injured  party.  The  sale  and  delivery  of  a 
certificate  of  stock,  does  not,  without  more,  have 
the  effect  of  a  conveyance  for  value  of  land,  and 
leaves  the  purchaser,  like  the  assignee  of  a  bond 
or  mortgage,  subject  to  all  equities  that  could 
have  been  enforced  against  the  assignor. 

"  If  the  above  view  is  correct,  there  has  been 
no  negotiation  of  the  stock  itself  or  of  the  certi- 
ficate, that  would  cure  the  fiaw  in  the  defendant'e 
title.  There  is,  however,  another  feature  in  the 
case  on  which  be  relies  with  confidence,  and  that 
gives  rise  to  a  more  doubtful  question.  The 
certificate  was  attended  with  a  power  of  attorney, 
with  a  blank  left  vacant  for  any  name  which  the 
holder  might  think  fit  to  insert  as  that  of  the  per- 
son by  whom  the  authority  was  to  be  exercised, 
and  it  is  contended  that  the  plaintiff  is  precluded 
from  contesting  the  reality  of  the  appearance  thus 
held  forth,  and  on  which  the  defendant  acted. 
Conceding  that  the  defendant's  title  is  defective, 
the  plaintiffs  are  estopped  from  showing  that  the 
stock  rightfully  beloogs  to  them,  because  their 
acts  and  Plush's  signature  to  the  blank  power  <^ 
attorney  were  the  means  of  misleading  the  de- 
fendant. The  argument  would  be  unanswerable 
had  the  defendant  advanced  money  on  the  faith 
of  the  certificate  or  were  he  shown  to  have  been 
a  loser  in  any  other  way- — but  this  is  so  far  from 
being  the  case  that  the  evidence  points  in  the  op- 
posite direction.  Williams  was  hopelessly  insc^- 
vent  when  he  applied  to  Linnard  for  an  extension 
of  time,  and  so  far  as  we  can  gather  from  the 
proofs,  had  nothing  on  which  Linnard  could  have 
levied  had  he  proceeded  to  judgment  and  execution. 

'<  The  object  of  an  equitable  estoppel  is  indem- 
nity— to  protect  the  person  who  relies  upon  it  from 
actual  loss — and  he  must  make  out  his  case  with 
reasonable  certainty  in  that  as  in  every  other  par- 
ticular. Such  is  the  established  principle  even 
when  one  of  the  parties  has  wilfully  deceived  the 
other,  and  it  applies  for  a  stronger  reason  where 
both  are  the  innocent  victims  of  a  fraud  practised 
by  a  third  person.  We  need  not  inquire  as  to  the 
rule  where  a  solvent  man  obtains  time  in  con- 
sideration of  the  transfer  of  stock  as  a  collateral, 
and  fails  subsequently,  because  the  case  is  not  be- 
fore us,  but  are  clear  that  where  the  debtor's  cir- 
cumstances  are  unchanged,  and  there  is  no  real 
loss,  the  creditor  will  acquire  no  more  than  the 
debtor  owned,  and  could  honestly  transfer.  As 
the  language  of  Chief  Justice  Gibson,  in  Petrie 
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f.  Clark,  indicateB,  forbearanee  does  not  constitute 
«B  equity  save  through  its  consequenceSy  and  a 
creditor  cannot  rely  upon  an  agreement  for  time 
ai  a  justification  for  withholding  the  assets  which 
he  has  received  as  a  collateral  security  from  the 
person  to  whom  they  rightfully  belong,  unless  it 
has  resulted  in  the  loss  of  4he  debt. 

<*  We  rely  with  more  confidence  on  the  above 
eoDcIosion  because  it  tends  to  prevent  the  breaches 
of  trust  which  are  only  too  common,  by  rendering 
it  to  the  interest  of  creditors  to  investigate  the 
eircumstanees  of  their  debtors,  instead  of  blindly 
accepting  whatever  they  have  to  offer  in  the  hope 
that  it  may  be  a  plank  on  which  to  escape  from 
shipwreck.  A  man  who  is  asked  to  lend  money 
on  the  faith  of  a  pledge  of  stock  is  naturally  dis* 
posed  to  be  critical,  and  will  not  incur  the  risk  of 
loss  if  there  is  anything  in  the  situation  of  the 
borrower  or  the  nature  of  the  security  to  inspire 
doubu  Far  different  is  his  position  who  has  al- 
ready lent  what  he  has  little  hope  of  regaining, 
and  who  is  offered  a  collateral  security  as  the 
price  of  an  indulgence  which  he  has  too  much 
reason  to  believe  cannot  prejudice  him,  and  may 
enable  the  debtor  to  retrieve  his  fortunes  and  repay. 
A  man  so  placed  is  naturally  inclined  to  close  his 
fjes  and  accept  whatever  the  party  with  whom  he 
is  dealing  Ims  to  give;  and  the  temptation  to 
accept  may  be  irresistible  if  he  knows  that  the 
pledge  will  confer  a  good  title,  however  false  or 
fraudulent  the  steps  by  which  the  property  was 
acquired. 
"We  are  therefore  of  opinion, — 
^^'Firtt.  That  the  pledge  under  which  the  de- 
fendant claims  is  not  such  a  purchase  for  value  as 
to  cure  the  defect  in  his  title,  or  preclude  the 
eomf^nants  from  reclaiming  their  stock  on  the 
ground. of  fraud. 

^^ Second,  That  there  is  no  such  proof  of  loss  qn 
the  defendant's  part  as  to  constitute  an  equity 
able  estoppel. 

^^And  Lastly.  That  the  complainants'  excep- 
tions to  the  Master's  report  should  be  sustained, 
and  a  decree  made  in  their  favor." 

Bespondent  Linnard  took  this  appeal,  assigning 
as  error  the  action  of  the  Ck>urt  in  sustaining  the 
exceptions  and  entering  a  decree  in  favor  of  com- 
pkunants. 
John  B.  Bead  and  Silas  W.  PetUt  for  appellant. 
The  time  granted  by  Linnard  to  Williams  was 
a  valid  consideration  for  the  stock. 

Grayscm's  Appeal,  16  Wbbklt  Notbs,  388. 
The  title  to  the  stock  passes  to  the  creditor  at 
the  lime  of  the  delivery  of  the  certificate  and 
power  of  attorney,  although  it  continued  to  stand 
on  the  books  of  the  company  in  the  debtor's 
name. 

Finney's  Appi^eal,  9  P.  F.  Smith,  398. 
Building  Association  v.  Sendmeyer,  14  Wright,  67. 
Com'th  r.  Watmongh,  6  Wharton,  117. 
Wood'*  Appeal,  11  Norris,  379. 


Under  the  doctrine  of  estoppel  it  is  sufficient  if 
the  party  trusting  on  *<  representations  made," 
or,  as  in  this  case,  on.  the  evidence  furnished  by 
the  defendants  in  error  that  Williams  was  the 
true  owner  of  the  stock,  *^  has  changed  his  posi- 
tion by  refraining  from  steps  which  would  other- 
wise probably  have  been  taken."  In  this  event 
the  iNriginal  actor  would  be  precluded  from  al- 
leging the  contrary  of  that  which  he  has  led  the 
other  party  to  understand  to  be  true. 

Bigelow  on  Estoppel,  3d  ed.,  pp.  479,  480,  484. 

Moore  v.  Metropolitan  Bank,  55  N.  Y.  41. 

Combes  v.  Chandler,  33  Ohio  St.  178. 

Continental  Bank  r.  National  Bank,  60  N.  Y.  676. 

Casco  V,  Keend,  53  Maine,  103. 

Knights  V,  Wiffen,  Law  Rep.  5  Q.  B.  660. 

Voorhis  v.  Olmstead,  66  N.  Y.  113. 

Woods's  Appeal,  supra, 

Joseph  De  F>  Junkin  and  George  Junkin^  for 
appellees. 

The  facts  constitute  the  reply  to  the  appellant's 
•claim.  He  is  in  possession  of  stock  stolen  from  the 
appellees.  At  the  time  he  took  it  as  collateral  he 
did  not  know  that  it  was  stolen.  The  appellees 
put  it  in  Williams's  power  to  pass  the  stock  to 
Linnard.  And  for  that  reason,  before  Shaffer  and 
Plush  can  reclaim  their  stolen  stock  from  him, 
they  must  make  good  to  him  whatever  he  lost  by 
reason  of  Williams  giving  him  the  stock. 

What  did  he  lose?  He  cannot  hold  it  for  his 
antecedent  debt.  See  Ashton's  Appeal  (23  P.  F. 
Smith,  153,  162),  and  cases  cited.  He  parted 
with  no  money  or  other  thing  of  value.  His  claim 
must  rest  upon  the  doctrine  of  estoppel.  It  is  al- 
ways essential  to  prove  that  there  was  actual  loss. 

Bispham'B  Equity,  §  291. 

Hill  f .  Epley,  7  Casey,  331. 

Bitting*s  Appeal,  5  Harris,  211. 

Com'th  V.  Moltz,  10  Barr,  631-2. 

Ayres  v.  Wattson,  7  P.  F.  Smith,  363-4. 

He  gave  time  upon  an  antecedent  debt.  He 
gave  ten,  sixty,  and  ninety  days  time  to  a  hope- 
lessly insolvent  debtor,  who  was  already  in  the 
sheriff's  hands  under  an  execution  for  $.50,000. 

The  argument  of  the  appellant  mistakes  the 
point  of  the  case.  It  is  not  a  question  of  con- 
sideration. Time,  of  course,  is  a  sufficient  con- 
sideration for  a  contractr.  But  there  was,  and  is, 
no  contractual  relation  between  the  appellees  and 
Linnard. 

April  5,  1886.  Thb  Coubt.  It  is  unques- 
tioned that  the  certificate  of  the  stock  in  question 
was  transferred  to  the  appellant  in  fraud  of  the 
rights  of  the  appellees.  The  attempt,  however, 
is  to  put  the  former  on  higher  ground  than  that 
occupied  by  his  vendor.  The  evidence  shows  no 
equities  to  produce  that  result.  We  therefore 
concur  with  the  learned  Judge  in  holding  that  th^ 
pledge  under  which  the  appellant  claims  is  not 
such  a  purchase  for  value  as  to  cure  the  defect  in 
his  title  or  to  preclude  the  appellees  from  reclaim- 
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ing  their  stock  on  the  ground  of  fraud  in  its  trans- 
fer. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

Grbbn,  J.y  absent.  j.  d.  b.,  jr. 


Oct.  '87,  246.  November  7, 1887. 

Chartiers  Valley  Gas  Company  v.  L]mch. 

Independent  contractor — P^ncipal  not  liable  for 
his  negligence — Liability  of  principal  who 
accepts  negligently  performed  work  from  the 
contractor — Error  to  submit  a  fact^  of  which 
there  is  no  evidence^  to  the  jury — Naturcd  gas 
companies. 

A  natural  gas  company  cannot  be  held  liable  for 
damages  directly  resnlting  from  negligence  or  miscon- 
duct of  an  independent  contractor  employed  by  it  to 
construct  fts  line  of  pipe. 

6uch  a  company  would  be  liable  if  it  could  be  shown 
to  have  accepted  and  taken  off  the  hands  of  the  con- 
tractor, work  so  negligently  and  improperly  done  that 
the  company  knew,  or  ought  to  have  known,  that  it 
was  unsafe  or  dangerous. 

Where,  however,  this  question  was  left  to  the  Jury 
in  a  case  in  which  there  was  no  evidence  of  the  fact 
that  the  company  ever  had  accepted  the  work  : 

Beldy  that  it  was  error  to  submit  a  case  to  the  Jury 
upon  a  question  of  fact  of  which  there  was  no  sufficient 
evidence. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Case,  by  Ann  Lynch  against  the  Chartiers 
Valley  Gas  Company  to  recover  damages  for 
injuries  resulting  from  an  explosion  of  natural 
gas  in  the  streets  of  the  city  of  Pittsburgh. 

At  the  trial,  before  Stows,  P.  J.,  it  was 
shown  that  the  plaintiff  was  injured  by  an  explo- 
sion of  gas  in  front  of  the  Hotel  Anderson,  on 
Penn  Street,  in  the  city  of  Pittsburgh,  on  July 
14,  1886.  The  verdict  of  the  jury  established 
the  fact  that  the  accident  resulted  from  negligent 
laying  of  the  pipes  of  defendant  company  at  that 
point  by  an  independent  contractor,  which  caused 
the  pipes  of  other  companies,  already  laid,  to  leak, 
thus  leading  to  the  explosion.  The  contractor 
had  filled  in  the  trench  at  this  point  but  a  very 
short  time  before  the  accident,  and  was  still  at 
work  in  the  neighborhood ;  there  was  no  evidence 
of  acceptance  of  the  work  by  the  company. 

The  Court  instructed  the  jury  that  the  com- 
pany could  not  be  held  liable  for  negligence  of 
the  contractor  while  the  work  was  in  his  hands, 
but  was  liable  if  it  had  accepted  work  so  negli- 
gently and  improperly  done,  that  it  knew,  or  ought 
to  have  known,  that  it  was  dangerous. 

Verdict  for  plaintiff  for  $500  and  judgment 


thereon.  Defendant  took  this  writ,  assigning  as 
error  the  manner  in  which  the  case  had  been  sub- 
mitted to  the  jury. 

James  O.  Doty  (/.  M.  Kennedy  with  him),  for 
plaintiff  in  error. 

John  S.  Ferguson  (John  Barton  df  Sans  with 
him),  for  defendant  in  error. 

January  8,  1888.  Thb  Court.  In  view  of 
the  clearly  established  contract  relation  existing 
between  the  Chartiers  Gas  Company  and  Martin 
Joyce,  the  contractor,  the  learned  President  of 
the  Common  Pleas  was  clearly  right  in  his  con- 
clusion that  the  company  <' could  not  be  held 
liable  for  any  damages,  directly  arising  from  neg- 
ligence or  misconduct  of  the  contractor,  during 
the  time  he  had  charge  of  the  work  and  while  it 
was  under  his  exclusive  control.'* 

In  my  judgment,  it  is  to  be  regretted  that  cor- 
porations, such  as  plaintiff  in  error,  invested  with 
the  right  of  appropriating  private  property  and 
entering  upon  public  highways  for  the  purpose  of 
laying  pipes  in  which  to  transport  and  distribute 
one  of  the  most  dangerous  natural  agencies  in 
existence,  should  be  permitted  to  relieve  them- 
selves of  the  duties  and  responsibilities  incident 
to  the  business,  by  letting  part  of  the  work,  re- 
quiring the  highest  degree  of  care,  to  an  indepen- 
dent contractor;  but  the  law  on  this  subject  has 
been  too  firmly  settled  to  admit  of  any  doubt,  and 
must  therefore  be  administered  as  we  find  it. 

Without  questioning  the  non-liability  of  the 
company  for  damages  caused  by  the  contractqr's 
negligence  while  the  work  of  laying  the  pipes, 
etc.,  was  under  his  exclusive  control,  plaintiff  be- 
low contended  the  company  was  still  liable  under 
the  circumstances  stated  in  two  of  the  points  for 
charge  submitted  by  her,  viz :  "  Second,  That  if 
Martin  Joyce  did  his  work  under  the  contract, 
between  him  and  the  Chartiers  Gas  Company,  in 
a  negligent  and  improper  manner,  so  that  a  rea- 
sonably prudent  man  would  apprehend  injury  to 
the  pipes  of  the  other  gas  companies,  and  the 
Chartiers  Gras  Company  knew  that  the  work  had 
been  negligently  done,  but  nevertheless  took  it  off 
his  hands,  and  ought  as  reasonably  prudent  men 
to  have  anticipated  injury  to  the  pipes  of  the  other 
companies,  by  the  sinking  of  the  ground  resulting 
from  Joyce's  improper  and  tiegligent  work,  said 
Chartiers  Gas  Company  will  be  liable,  notwith- 
standing the  terms  of  the  contract  between,  Joyce 
and  said  Chartiers  Gas  Company."  <<  Third,  If, 
after  Joyce  finished  and  delivered  the  work  at 
the  place  of  the  accident,  the  said  Chartiers  Gas 
Company  knew,  or  ought  to  have  known,  that  the 
ground  was  insufihnently  tamped  and  was  sink- 
ing, said  Chartiers  Gas  Company  was  bound  to 
anticipate  probable  injury  to  the  pipes  of  the  other 
companies,  and  repair  the  work,  and  failure  of 
said  company  to  do  so  was  negligence." 
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These  propoeitions  were  both  broadly  affirmed 
by  the  Court,  and  the  case  was  submitted  to  the 
jury  on  the  questions  of  fact  involved  therein, 
viz:  whether  the  company  had  accepted  and  taken 
off  the  contractor's  hands  that  portion  of  the  work 
where  the  negligence  of  the  latter  manifested 
itself  by  the  explosion,  etc.  The  case  was  thus 
made  to  tnm  upon  the  acceptance  by  the  company 
of  work  so  negligently  and  improperly  done  that 
the  company  knew,  or  ought  to  have  known,  that 
it  was  unsafe  and  positively  dangerous.  To  subh 
a  submission  there  could  be  no  possible  objection, 
if  there  was  any  evidence  from  which  the  jury 
were  warranted  in  finding  that  the  work  had  been 
accepted  by  the  company  and  taken  off  the  hands 
of  the  contractor ;  but,  unfortunately  for  plaintiff 
below,  there  was  not.  We  have  examined  the 
testimony  presented  to  us,  and  find  no  evidence 
from  which  the  jury  was  warranted  in  finding  an 
acceptance,  either  formal  or  informal,  of  the  work 
at  the  point  where  the  explosion  occurred.  We 
are  therefore  constrained  to  reverse  the  judgment 
for  error,  in  submitting  the  case  to  the  jury,  on  a 
vital  question  of  fact,  of  which  there  was  no  suffi- 
cient evidence.  This  error  pervaded  all  the  spe- 
cifications. 

Judgment  reversed. 

Opinion  by  Sterrbtt,  J. 

Trunket  and  Clark,  JJ.,  absent. 

J.  D.  B.,  Jr. 


July  '85,  130.  March  29,  1886. 

*    Dealey  v.  Philadelphia  and  Reading 
Railroad  Company* 

Negligence — Master  and  servants — Fellow  ser^ 
vants — Railroads* 

A  looomotl  ve  engineer  on  a  railroad  train  was  killed 
by  reason  of  the  failnre  of  a  night  telegraph  operator 
and  station  agent  to  hand  to  the  condnctor  of  the  train 
a  telegram  warning  him  to  go  slowly  in  conseqnenoe 
of  a  switch  being  turned  some  distance  ahead.  In  an 
action  against  the  company  to  recover  damages  for 
causing  his  death : 

ffeU,  that  the  accident  had  been  oansed  hy  the  neg- 
ligence of  a  oo-emploj6  of  the  deceased  party,  and 
that,  therefore,  there  conld  be  no  recovery. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

Case,  by  Jane  M.  Dealey  et  aL,  widow  and 
minor  children  of  James  Dealey,  deceased, 
against  the  Philadelphia  and  Beading  Railroad 
Co.  to  recover  damages  for  the  death  of  said 
James  Dealey,  alleged  to  have  been  caused  by  the 
negligence  of  defendant. 

On  the  trial,  before  Arnold,  J.,  the  following 
facts  appeared :  James  Dealey  was  a  locomotive 
engineer  in  employ  of  defendants,  and  was  on 


the  morning  of  January  16,  1880,  in  charge  of  an 
express  train,  known  as  No.  15,  from  Bethlehem 
to  Philadelphia,  which  was  proceeding  southward 
on  the  western  of  the  two  parallel  tracks  of  the 
company  defendant.  Dealey's  train  was  preceded 
by  a  freight  train,  also  bound  southward  on  the 
same  track.  When  the  freight  train  reach  North 
Wales  the  engineer  of  the  freight  train  and  the 
station  agent  at  that  station  agreed  to  open  a 
switch  to  the  north  of  the  station  from  the  west 
to  the  east  track  so  as  to  allow  the  express  to  pass 
to  the  east  track  and  around  the  freight  train. 
The  switch  was  Opened  accordingly,  it  was  at 
such  a  sharp  angle  to  the  main  track  as  to  make 
it  necessary  for  a  train  using  it  to  proceed  slowly. 
The  following  telegram  was  at  once  sent  to 
Lan^dale  the  next  station  above  North  Wales 
and  about  two  miles  distant : — 

"North  Walbs,  January  16, 1880. 
"Condnctor  15.    Approach  cross-over  switch  above 
station    carefully,   and   cross  over  on  north    bonnd 
track  to  round  No.  301.    She  is  laying  there.'* 

This  message  was  received  and  acknowledged 
by  one  Both  well  who  was  night  telegraph  opera- 
tor and  station  agent  at  Lansdale,  and  when  writ- 
ten out  was  laid  by  him  on  his  table.  It  was  his 
duty  to  hand  this  message  to  the  conductor  of  No. 
15.  Shortly  afterwards  No.  15  stopped  two  or 
three  minutes  at  Lansdale  but  Both  well  neglected 
or  forgot  to  deliver  the  message  until  just  as  the 
train  was  starting  when  he  hurried  out  and  gave 
it  to  a  brakeman  on  the  back  of  the  rear  car  with 
instructions  to  hand  it  to  the  conductor.  The 
brakeman  started  in  search  of  the  conductor  but 
was  slightly  delayed  in  finding  him.  Meantime 
the  train  had  acquired  a  great  speed  and  ran  upon 
the  switch  with  such  Jteadway  that  the  engine 
was  knocked  over  and  Dealey,  who  was  in  the 
cab,  killed.  No  lights  or  other  signals  of  danger 
were  put  out  at  North  Wales. 

After  the  conclusions  of  plaintiffs'  testimony 
the  Court  granted  a  compulsory  nonsuit  on  the 
ground  that  the  accident  was  caused  solely  by  the 
negligence  of  Bothwell,  who  was  a  fellow  servant 
of  the  deceased.  The  Court  in  banc  subsequent- 
ly refused  to  take  off  the  nonsuit ;  whereupon 
plaintiffs  took  this  writ,  assigning  for  error  the 
action  of  the  Court  in  refusing  to  take  off  the 
nonsuit. 

Frederick  Carroll  Brewster^  Jr,j  for  plaintii!s 
in 'error. 

Thomas  Hart^  Jr.^  for  defendant  in  error. 

April  12,  1886.  The  Court.  On  the  undis- 
puted evidence  this  judgment  is  clearly  right. 
The  negligence  was  that  of  a  co-emploj^  of  the 
person  killed.  It  follows  that  no  action  therefor 
can  be  maintained  by  the  plaiotifis. 

Judgment  affirmed. 

Pbr  Curiam.  l.  l.,  jr. 
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July  '87, 103.  January  13, 1888. 

Allen  et  al.  v.  Krips  et  al. 

Judgment  de  terri$ — Practice — Scire  facias  to 
bind  real  estate  in  the  hands  of  the  widow  and 
heirs —  When  such  proceedings  must  be  instil 
tuted — Rule  to  strike  off  a  judgment —  When  an 
affidavit  not  required. 

Proceedings  against  a  widow  and  heirs  must  be  in- 
stituted within  ten  years  from  the  death  of  a  decedent, 
in  order  to  charge  his  lands  with  the  lien  of  his  debts. 

Where  it  appears  upon  the  face  of  the  record  that  a 
judgment  has  been  improvidently  entered,  a  rule  to 
strike  off  the  same  need  not  be  supported  by  an  affi- 
davit. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

This  was,  in  the  Court  below,  a  rule  to  show 
cause  why  a  certain  judgment  should  not  be 
stricken  off. 

The  facts  of  the  case  were  as  follows :  The  plain- 
tiffs, Allen  &  Knight,  lumber  dealers,  had  furnished 
to  the  defendant,  Henry  Kripe,  prior  to  1872, 
large  quantities  of  lumber.  Krips  dying  sud- 
denly, his  wife,  Sarah  A.  W.  Krips,  took  letters 
of  administration  upon  her  husband's  estate,  and 
on  the  first  Monday  of  August,  1877,  as  such  ad- 
ministratrix, was  brought  into  the  Court  of  Com- 
mon Pleas  No.  1,  at  the  suit  of  the  said  Allen  & 
Knight  upon  an  alias  summons  to  recover  a  bal- 
ance due  upon  said  lumber ;  and  the  said  cause 
coming  on  to  be  heard  before  a  jury  upon  the  first 
day  of  May,  1879,  a  verdict  was  rendered  therein 
in  favor  of  the  plaintifis  for  the  sum  of  $4312.29. 
On  March  23,  1886,  judgment  was  entered  upon 
this  verdict. 

On  March  29, 1886,  the  plaintifis  below  caused 
to  be  issued  writs  of  scire  facias,  directed  to  Sarah 
A.  W.  Krips,  widow  of  Henry  Krips,  deceased, 
Michael  Barrett  and  Annie  Barrett,  his  wife,  for- 
merly Annie  Krips,  and  Harry  Krips,  widow  and 
heirs  of  the  said  Henry  Krips,  deceased,  command- 
ing them  to  show  "  if  anything  they  knew  or  had 
to  say  why  the  said  judgment  so  recovered  against 
the  said  Sarah  A.  W.  Krips,  administratrix  of 
the  said  Henry  Krips,  deceased,  should  not  be 
levied  and  paid  out  of  the  real  estate,  of  which 
the  said  Henry  Krips  died  seised."  These  writs 
were  all  duly  and  legally  served,  and  so  returned 
by  the  sberifi*,  and  the  said  defendants  making 
default,  judgment  was  regularly  and  duly  entered 
upon  said  writs  for  want  of  an  appearance,  and 
the  plaintiffs'  damages  assessed. 

Some  time  after  this,  the  widow  and  heirs  ob- 
tained a  rule,  unsupported  by  affidavit,  to  show 
cause  why  the  judgment  against  them  should  not 
be  stricken  ofil  The  Court  made  this  rule  abso- 
lute (see  report  sub  eo  nomine^   19  Weekly 


Notes,  511).     Plaintifis  then  took  this  writ,  as- 
signing for  error  the  action  of  the  Court. 

William  A.  Husband  {Alfred  I.  Phillips  with 
him),  for  plaintiffs  in  error. 

The  widow  and  heirs,  by  failing  to  appear, 
waived  the  privilege  of  pleading  the  Statute  of 
Limitations. 

Heath  v.  Page,  12  Wright,  142. 
The  Court  had  no  power  to  strike  off  a  judg* 
ment  regular  on  its  face. 

Bredin  v.  QiUiland,  17  P.  F.  8.  87. 
The  only  defence  to  a  scire  facias  to  revive  a 
judgment  is  a  denial  of  its  existence  or  proof  of 
a  discharge. 

CampbelPs  Appeal,  20  Wbbklt  Notbs,  408. 
George  Junkin  {Z.  K,  Loucksj  Jr.^  with  bim)^ 
for  defendants  in  error. 

Under  the  Act  of  February  24, 1834,  in  order 
to  bind  a  decedent's  real  estate,  ^^an  action  shall 
be  commenced  and  duly  prosecuted  within  five 
years."  To  come  within  this  provision,  plaintiff 
must  reduce  his  claim  to  judgment  against  the 
widow  and  heirs  within  tep  years  from  the  death 
of  decedent. 

MoMurray  r.  Hopper;  43  Pa.  472. 
Duncan  v.  Clark,  7  Watts,  224. 
Trevor  v,  Ellenberger,  2  P.  &  W.  94. 
Penn  v.  Hamilton,  2  Watts,  53. 
Maus  V.  Hummel,  1  Jones,  228. 
Kerper  v.  Hook,  1  Watts,  9. 
Loomis  App.,  29  Pa.  237. 
McCurdy's  App.,  6  W.  &  S.  397. 
Marshall  v,  Hope,  15  Norris,  39. 
Steel  V.  Henry,  9  Watts,  523. 
Payne  ».  Craft,  7  W.  &  8.  458. 
Phillips  V.  R.  R.,  11  Out.  480. 
Sample  v.  Barr,  25  Pa.  457. 
The  rule  to  strike  off  (or,  as  it  is  sometimes 
expressed,  to  set  aside  or  vacate)  judgment  is 
essentially  a  common  law  proceeding,  a  short  and 
summary  substitute  for  an  audita  querela^  a  writ 
of  error,  coram  vobiSf  or  a  certiorari,  or  writ  of 
error  from  a  superior  court,  by  which  the  same 
relief  was  formerly  administered.      Being  for 
irregularity  apparent  on  the  face  of  the  proceed- 
ings, it  is  in  the  nature  of  a  demurrer  to  the 
record,  and  is  not  confined  to  any  particular  kind 
of  judgments,  nor  limited  as  to  the  time  it  may 
be  taken  advantage  of,  nor  affected  by  matters 
dehors  the  record,  except  so   far  as  defendant 
may  have  put  himself  in  position  to  be  estopped 
from  making  the  objection. 

Mitchell  on  Motions  and  Rules,  75,  and  oases  cited. 
An   affidavit  of  merits   is   not  necessary  on 
motion  to  set  aside  a  judgment  by  default  irregu- 
larly entered. 

1  Baldwin's  Rep.  462. 

February  20,  1888.  The  Court.  The  only 
error  assigned  to  this  record  is  the  order  of  the 
Court  below  striking  off  the  judgment  entered  on 
April  26, 1886,  for  want  of  an  appearance.  The 
said  judgment  was  entered  against  the  widow  and 
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heirs  of  Henry  Krips,  deceased,  upon  a  scire 
facias,  to  show  cause  why  a  certain  judgment  re- 
ODvered  against  the  administratrix  of  said  Henry 
Krips  should  not  be  levied  and  paid  out  of  the 
real  estate,  of  which  the  said  Henry  Krips  died 
9eised. 

The  record  shows  that  the  scire  facias  to  bripg 
in  the  widow  and  heirs  was  issued  over  thirteen 
years  after  the  death  of  the  decedent.  As  the 
law  now  stands  in  this  State  in  proceedings  to 
charge  the  real  estate  of  a  decedent  in  the  Imnds 
of  his  widow  and  heirs,  the  latter  must  be  pro- 
ceeded against  within,  ten  years  from  the  death 
<^  snch  decedent.  I  will  not  discuss  so  plain  a 
proposition,  and  will  refer  only  to  the  single  case 
of  Hope  V.  Marshall  (96  Pa.  395),  where  it  was 
said  by  our  late  brother  Mbrcur  :  "  This  was  the 
first  proceeding  instituted  against  the  widow  and 
heirs  with  a  view  of  charging  a  lien  on  the  lands 
which  they  had  acquired  from  the  decedent.  It 
issued  more  than  ten  years  af\er  the  death  of  the 
decedent  debtor,  and  the  lien  of  the  debt  as 
against  their  lands  was  barred  by  the  lapse  of 
time.  The  learned  Judge  therefore  erred  in  en- 
tering judgment  against  all  the  plaintiffs  in  error. 
It  should  have  been  entered  against  Hope,  the 
administrator,  only.'* 

It  was  urged,  however,  that  the  judgment  was 
regularly  entered,  and  that  it  was  error  to  strike 
it  off  upon  a  rule,  unsupported  by  an  affidavit.  It 
is  difficult  to, see  of  what  possible  use  an  affidavit 
would  have  been.  All  the  essential  facts  ap- 
peared of  record.  The  judgment  was  of  course  a 
judgment  deterris,  and  the  record  showed  that  the 
plaintiffs  had  no  right  to  it.  It  was  unlawfully 
and  improvidently  entered,  and  we  see  no  error 
in  striking  it  off.  This  may  always  be  done 
where  it  appears  upon  the  face  of  the  record  that 
a  judgment  ought  not  to  have  been  entered. 
Thus  a  judgment  entejred  for  want  of  an  affidavit 
of  defence  will  be  stricken  off  where  it  appears 
that  the  instruihent  filed  was  such  as  not  to  re- 
quire an  affidavit  (Post  v,  Wallace,  16  Weekly 
Notes,  325 ;  Commonwealth  v,  Hoffman,  74  Pa. 
105).  So  where  the  record  shows  that  the  judg- 
ment was  confessed  hj  &feme  corcrf  (Dorrance  r. 
Scott,  8  Wharton,  309),  or  by  an  infant  (Knox  v. 
Flach,  22  Pa.  337).  The  books  are  full  of 
similar  cases  which  might  be  cited  were  it  essen 
tial.     We  need  not  pursue  the  subject  further.. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Xrunket,  J.,  absent. 

w.  M.  s.,  jr. 


July,  87,  159.  January  18,  1888. 

Rushtbn  v.  Lippincott. 

Ground-rents — Covenant — Act  of  February  24, 
1834,  section  34 — Practice. 

An  action  of  covenant  stir  ground-rent  deed  is  not 
within  the  provision  of  section  34  of  the  Act  of  Pebru- 
arj  24,  1834  (P.  L.  87),  requiring  that  a  plaintiff  who 
intends  to  charge  the  real  estate  of  a  decedent  with 
the  payment  of  his  debts,  shonld  make  the  widow  and 
heirs  or  devisees  parties  thereto. 

If,  however,  it  is  desired  to  enforce  this  judgment 
against  any  real  estate  of  the  deceased  covenantor, 
other  than  that  oat  of  which  the  rent  issued,  notice  to 
the  widow  and  heirs  or  devisees  would  be  necessary,  • 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia  County. 

f^ectment,  by  Willie  Rushton  against  Williapi 
A.  Lippincott,  for  a  house  and  lot. 

On  the  trial,  before  Mitchell,  J.,  the  follow- 
ing facts  appeared :  Both  parties  admitted  title 
in  one  John  Ketcham,  to  whom,  in  the  year  1846, 
the  property  in  question  was  conveyed  in  iee  by 
one  William  Steinmetz,  reserving  to  said  Stein- 
metz  a  ground-rent  of  $90.25  per  annum.  In 
1856,  Ketcham  executed  a  mortgage  of  the  pre- 
mises to  one  Sophia  W.  Plitt,  securing  the  sum 
of  $3000,  payable  in  one  year  with  interest,  etc. 
This  mortgage  i|^s  purchased  by  plaintiif  in 
1879,  and  duly  assigned  to  him.  At  that  time  the 
premises  were  unoccupied. 

John  Ketcham,  the  mortgagor,  died  in  the  year 
1878,  intestate,  leaving  a  widow  and  five  chil- 
dren, to  whom  the  premises  in  question  descended, 
charged  with  the  payment  of  the  ground-rent  and 
subject  to  the  plaintiff's  mortgage.  One  of  the 
daughters  of  John  Ketcham  had  married  William 
A.  Lippincott,  the  defendant  in  this  suit.  The 
widow  and  heirs  of  Ketcham,  to  whom  the  title 
descended,  permitted  the  ground-rent  to  fall  in 
arrear,  and  as  a  result,  an  action  of  covenant  was 
brought  by  the  owner  of  the  ground-rent  to  re- 
cover three  half-yearly  payments  of  the  rent. 
The  writ  was  brought  against  one  Hewlings  C. 
Ketcham,  administrator  of  John  Ketcham.  Judg- 
ment was  entered  for  want  of  an  appearance,  and 
without  any  scire  facias  as  provided  by  the  thirty- 
fourth  section  of  the  Act  of  1834,  the  land  was 
levied  on  and  condemned  under  a  writ  of  fieri 
facias.  A  venditioni  followed,  under  which  the 
premises  were  sold  by  the  sheriff  in  April,  1880, 
and  purchased  by  W.  A.  Lippincott,  the  defeur 
dant,  whose  wife  as  above  stated  was  a  daughter 
of  John  Ketcham.  The  plaintiff  then  brought 
this  action  of  ejectment. 

Plaintiff  proved  his  title  as  mortgagee  and 
rested. 

Defendant,  to  show  title  in  himself,  offered  in 
evidence  the  record  of  the  suit  before  referred  to 
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brought  to  recover  arrears  of  the  ground-rent, 
and  the  deed  received  bj  him  from  the  sheriff, 
and  claimed  that  plaintiff's  mortgage  had  been 
divested  by  this  sheriff^s  sale.  In  these  proceed- 
ings the  property  was  described  simply  as  a  vacant 
lot,  and  no  mention  was  made  of  improvements, 
although  in  point  of  &ct  there  was  k  three-story 
bYick  house  on  the  property. 

Plaintiff  objected  to  the  admission  of  defend- 
ant's evidence  of  title,  because  it  did  not  appear 
that  a-  scire  facias  bad  issued  to  the  widow  and 
heirs,  as  provided  by  the  thirty-fourth  section  of  the 
Act  of  1834.^  (Evidence  admitted.    Exceptions.) 

The  plaintiff  requested  the  Court  to  charge 
the  jury  to  find  fbr  the  plaintiff  on  the  ground 
that  their  mortgage  could  not  be  divested  by  a 
sale  at  which  one  of  the  former  owners,  who  had 
held  subject  to  the  plaintiff's  mortgage,  had  be- 
come the  purchaser. 

The  Court  directed  a  verdict  for  the  plaintiff, 
subject  to  the  following  points  reserved : — 

(1)  Whether  the  proceedings  (in  the  action 
brought  to  recover  the  arrears  of  the  ground-rent) 
passed  title  to  the  purchaser. 

(2)  Whether  the  purchaser,  being  the  husband 
of  one  of  the  heirs,  took  as  trustee  for  them  and 
subject  to  their  ancestor's  mortgage,  under  which 
plaintiff  claims. 

The  Court  in  banc  afterwards  entered  judg- 
ment for  defendant  on  the  points  reserved,  Mit- 
chell, J.,  delivering  the  opinion. 

Whereupon  the  plaintiff  took  this  writ  assign- 
ing for  error  the  admission  of  the  record  in  the 
action  brought  for  the  arrears  of  the  said  ground- 
rent,  and  of  the  sheriff's  deed  thereunder,  and 
the  entry  of  judgment  in  the  defendant's  favor 
non  obstanteveredicto^on  the  first  and  second  points 
reserved. 

Richard  Z.  AihhurU  and  Rowland  Evans,  for 
the  plaintiff  in  error. 

The  evil  sought  to  be  remedied  by  the  Act  of 
1834  was  this :  Before  the  Act  of  1834,  under 
the  principle  of  our  law  making  real  estate  assets 
for  the  payment  of  debts,  a  judgment  could  be 
obtained  against  or  confessed  by  the  personal 
representative  of  the  decedent,  and  under  such 
judgment  an  execution  could  issue  and  the  lands 
be  sold  without  any  notice  to  the  widow  or  heirs. 
When  so  sold  a  perfect  title  would  be  conveyed 
to  the  purchaser,  and  the  heir  could  not  in  eject- 
ment deny  the  debt  for  which  the  judgment  had 
been  recovered,  but  the  judgment  was  conclusive 
against  him. 

Payne  ».  Craft,  7  W.  &  S..4.'58. 

Meanor  v,  Hamilton,  3  Casey,  137. 

Sergeant's  Heirs  v.  Ewing,  12  Id.  161. 

Frits  r.  Evans,  13  S.  &  R.  15. 
There  can  be  no  doubt  that  an  action  of  cove- 
nant sur  ground-rent  was  within  the  evil  sought 
to  be  remedied  by  the  Act. 

Report  in  Park  &  Johnson's  Digest,  759. 

Warder  r.  Taintor,  4  Watts,  220,  and  cases  cited. 


The  natural  inference,  therefore,  is  that    the 
provisions  of  the  Act  of  1834  were  intended    to 
be  as  wide  as  the  evil  to  be  cured.    And  it  seems 
dear  to  us  that  by  any  fair  and  reasonable  mter- 
prettation  its  language  must  be  read  as  having  this 
breadth.     The  words  of  the  Act  are  universal^ 
appplying  to  a//  actions.    The  provision  as  to  in- 
tent to  charge  the  lands  of  the  decedent  must   be 
read  as  equivalent  to  the  words  used<«ii  pari  tnct^ 
ieria  in  the  report  of  the  commissioners — '*  to  ob- 
tain satisfaction  out  of  the  land ;"  and  it  is  sub- 
mitted this  is  the  natural  and  appropriate  meax&- 
ing  of  the  word  "  charge'*  in   this   connection. 
It  means  to  charge  or  take  in  execution,  not  to 
impose  a  lien  or  charge  upon  land. 
Schwartz's  Estate,  2  Harris,  45. 
Sample  v.  Barr,  1  Casey,  .457. 

A  scire  facias  on  a  mortgage  was  properly  ex- 
cluded from  the  operation  of  this  Act,  because  it  is 
a  special  statutory  proceeding  given  by  the  Act  of 
1705,  and  taking  the  place  of  a  suit  in  equity. 
It  is  a  suit  purely  in  rem,  and  not  a  personal  ac* 
tion.  No  personal  liability  arises  even  for  costs, 
and,  further  and  most  important,  by  the  judg- 
ment in  the  scire  facias  the  heirs  are  not  bound 
unless  made  parties. 

The  34th  section  of  the  Act  of  1834  is  a  rule 
of  action,  not  of  lien. 

McMillian  v.  Reed,  4  W.  &  S.  238. 

Although  a  judgment  against  the  executor  was 
obtained  prior  to  the  passage  of  the  Act,  a  scire 
facias  to  the  heirs  has  been  held  necessary. 
Benner  v.  Phillips,  9  W.  &  S.  16. 
Keenan  v.  Gibson,  9  Barr,  249. 
,     MoCracken  v.  Roberts,  7  Harris,  390. 
Warden  et  oL,  v.  Eichbaum,  2  Id.  125. 
McLanghliD  v.  McCnmber,  12  Casey,  22. 
Shearer  v,  Bruiley,  26  Smith,  302. 

A  claim  for  unpaid  purchase-money  is  within 
the  Act. 

Mangan's  Appeal,  20  Wbbklt  Notes,  257. 

This  action  of  covenant  is  not  a  statutory  rem- 
edy. It  was  a  common-law  remedy  which  is 
simply  extended  by  the  Act  of  April  25,  1850, 
§8. 

Gardner  t?.  Painter  (3  Phila.  365)  only  de- 
cides  that  an  action  of  covenant  for  ground-rent 
may  be  brought  against  the  administrator  for 
breaches  occurring  after  the  decedent's  death, 
while  Williams's  Appeal  only  decides  that  the 
personal  estate  of  a  covenantor  in  a  ground-rent 
was  not  responsible  for  arrears  after  his  death. 

A  creditor  of  the  decedent  is  not  a  stranger, 
but  is  entitled  to  the  full  benefit  of  the  provi- 
sions of  the  Act  of  1834. 
Mangan*8  Appeal,  mpra. 

It  is  a  well-settled  principle  that  a  mortgagor, 
or  one  holding  subject  to  a  mortgage,  cannot 
acquire  and  set  up  against  the  mortgagee  a  title 
paramount  or  hostile  to  the  mortgage. 

Lippincott's  purchase  must  be  looked  upon  as 
made  for  his  wife,  and  therefore  for  the  other 
heirs  of  Eetcham. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


49 


B.  F.  Fiiher  and  F.  Carroll  Brewster^  for  the 
defendant  in  error. 

The  cases  are  all  unanimous  in  holding  that  a 
icire  facias  on  ft  mortgi^  is  not  within  the  Act 
of  1834.  It  is  submitted  that  no  reason  can 
be  assigned  why  a  ground-rent  owner  should  be 
reqaired  to  do  more  than  a  mortgagor. 

It  has  been  expressly  decided   that  it  is  not 
Decessary  to  make  the  widow  or  heirs  parties. 
Loogstreth  t>.  Lehmen,  1  PhiU.  21. 
Gardiner  v.  Painter,  3  Id.  365. 
Williams's  Appeal,  47  Pa.  St.  307. 

There  is  not  a  scintilla  of  fraud  or  collusion  in 

/  this  case,  and  therefore  Lippincott's  title  cannot 

be  considered  as  held  in  trust  for  his  wife,  and 

f  thus  for  the  other  heirs,  who  themselves  hold 

^     in  trust  for  the  mortgagor.     The  expression  of 

this  proposition  proves  its  fiedlacy. 

February  20,  1888.  Thb  Court.  This  was 
an  action  of  ejectment.  Upon  the  trial  below  the 
defendant  offered  in  evidence  as  part  of  his  title, 
the  record  of  a  sheriff's  sale  of  the  property  upon 
a  judgment  recovered  in  an  action  of  covenant 
opon  a  ground-rent.  The  action  was  brought 
against  the  administrator  of  the  original  cove- 
nantor, and  was  for  the  arrears  accruing  since  his 
death.  It  is  settled  that  the  personal  representa- 
tives of  the  covenantor  may  be  sued  for  the' 
breaches  of  the  coveni^it  in  the  ground-rent  deed, 
occarring  after  his  death,  but  the  judgment  will 
be  restricted  to  the  land  bound  by  the  covenant. 
(See  Gardiner  v.  Painter,  3  Phila.  365 ;  Quain's 
Appeal,  22  Penna.  510 ;  Williams's  Appeal,  47 
Id.  283.)  It  was  urged,  however,  that  the  pro- 
ceedings upon  the  ground-rent  were  defective 
becaose  there  was  no  scire  facias  to  warn  the 
heirs  as  required  by  the  Act  of  February  24, 
1834.  The  object  of  that  Act  was  to  give  the 
heirs  notice  of  an  attempt  to  charge  a  debt  of 
a  decedent  upon  his  real  estate  in  their  hands, 
and  it  has  no  application  where  the  testator  in  his 
lifetime  has  charged  his  real  estate  with  the  pay- 
ment of  the  debt.  In  such  cases  the  heirs  take 
the  real  estate  cum  onere.  It  is  true  that  Justice 
Thompson  did  say  in  McLaughlin  v.McCumber 
(36  Penna.,  at  page  22)  that  <<  the  requirement 
of  the  statute  of  1834,  that  in  order  to  charge 
the  lands  of  the  decedent  as  against  the  widow 
and  heirs,  they  must  be  made  parties  to  the 
judgment,  is  a  rule  without  exception,"  yet  this 
must  be  understood  in  connection  with  the  facts 
involved  in  that  case.  There  a  judgment  had 
been  recovered  against  an  executor  upon  a  debt 
of  bis  testator,  and  it  was  sought  to  charge  his 
real  estate  with  said  debt  without  making  His 
widow  and  heirs  parties.  It  may  be  said  that,  as 
to  all  such  cases,  there  is  no  exception  to  the 
nile.  A  scire  facias  upon  a  mortgage  is  not 
within  the  84tfa  section  of  the  Act  of  24th  Feb- 


ruary, 1834,  requiring  the  widow  and  heirs  or 
devisees  of  a  decedent  to  be  made  parties  to  a 
suit  fligainst  executors.  (Chambers  v.  Carson,  2 
Wharton,  865.)  The  only  effect  of  such  omis- 
sion is  that,  on  the  trial  of  the  ejectment,  they  may 
make  any  defence  they  could  have  made  to  the 
scire  facias.  (Wallace  r.  BUir,  1  Grant,  75.) 
The  judgment  upon  this  ground-rent  was  a  judg- 
ment de  ierr%$y  and  the  suit  was  as  much  a  pro- 
ceeding tn  rem  as  is  a  scire  facias  upon  a  mort- 
gage. The  administrator  could  not  have  been 
compelled  to  pay  the  money  out  of  the  personal 
estate,  nor  could  it  have  been  made  out  of  any 
real  estate  other  than  the  particuhu*  property  upon 
which  it  was  charged,  and  out  of  which  the  rent 
issued.  It  was  a  restricted  charge.  It  was  held 
in  McMurray's  Adm'rsv.  Hoffer  (43  Penn.  468), 
that  <^  an  unconditional  revival  of  a  restricted 
judgment,  during  defendant's  lifetime,  makes  it  a 
general  lien  on  all  his  lands  in  the  county,  but 
such  revival  after  his  death  against  his  personal 
representatives  only,  simply  continues  the  lien  as 
originally  restricted.  To  incumber  his  other 
real  estate  with  the  judgment,  as  against  the 
widow  and  heirs,  proceedings  must  be  had  against 
them  und^r  the  provisions  of  the  84th  section  of 
the  Act  of  24th  February,  1834." 

It  is  true  a  judgment  against  a  covenantor  in  a 
ground-rent  deed  is  a  general,  unrestricted  judg- 
ment, and  the  money  may  be  made  out  of  any 
of  his  property,  real  or  personal,  that  can  be 
found.  So  1  apprehend  a  judgment  against  his 
executor  or  administrator  for  rent  which  accrued 
prior  to  his  death,  could  be  collected  out  of  his 
general  assets,  real  or  personal,  yet  to  charge  it 
upon  any  real  estate  other  than  that  out  of  which 
the  rent  issued  would  require  notice  to  the  widow 
and  heirs  under  the  Act  of  1834,  under  the  prin- 
ciple above  cited  in  McMurray's  Adm'rs  v. 
Hoffer. 

It  is  concieded  that  a  scire  facias  upon  a  mort- 
gage is  not  within  the  Act  of  1834.  The  reasons 
are  equally  strong  for  the  exemption  of  a  judg- 
ment upon  ground-rent  from  its  operation.  A 
ground-rent  is  something  more  than  a  lien  or  even 
a  charge ;  it  is  an  estate,  and  is  bound  by  tlie 
lien  of  a  judgment  or  mortgage  equally  with  the 
land.  The  remedies  for  its  collection  are  three- 
fold, viz:  (a)  The  action  of  covenant  upon  the 
deed,  (h)  by  distress,  and  (c)  by  re-entry.  The 
last  two  remedies  are  always  in  rem ;  the  first  is 
so  (as  in  this  case)  for  rent  falling  due  after  the 
death  of  the  covenantor.  No  one,  I  presume, 
will  contend  that  where  the  ground  landlord  pro- 
ceeds to  collect  his  rent  by  distress,  or  re-entry, 
that  he  must  make  the  widow  and  heirs  parties 
under  the  Act  of  1834.  Nor  do  I  see  any  stronger 
reason  why  he  should  make  them  parties  wbe n 
he  attempts  to  collect  it  out  of  the  property  itself 
by  execution.     He  is  charging  nothing  upon  tlie 
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land  of  the  deceased  covenantor ;  he  is  merely 
enforcing  a  charge  placed  apon  it  by  the  decedent 
hinnself  in  the  very  inception  of  his  title,  which 
binds  it  in  the  hands  of  his  heirs,  and  runs  with 
the  land  forever,  and  in  every  change  of  owner- 
ship. 

Judgment  affirmed. 

Opinion  by  Paxson*  J. 

Trunk  ET,  J.,  absent.  c.  k.  £• 


Jnly  »87, 190.  Jannary  19, 1888. 

Pennsylvania  Railroad  Company  v.  Stern 

&  Spiegel. 

Oommon  carriers — Bill  of  lading — Delivery  of 
goods  without  production  of — Draft — Accept 
tance, 

A.  oonsigned  goods  by  rail  to  B.,  and  at  the  same 
time  drew  a  draft  for  the  price  thereof  ou  the  consignee, 
attached  it  to  a  bill  of  lading,  and  sent  it  to  a  bank 
for  collection.  A  letter  was  also  sent  to  the  consignee 
advising  him  of  the  consignment  and  mentioning  the 
draft.  A  bill  for  the  goods  was  inclosed.  Upon  pro- 
doction  of  the  letter  and  bill  the  goods  were  delivered 
by  the  railroad  company  to  B.  withoat  production  of 
the  bill  of  lading.  B.  declined  to  accept  the  draft, 
claiming  that  it  was  not  per  contract  and  entered  into 
corre::pondence  with  the  consignor.  Pending  this  cor- 
respondence B.  failed.  In  an  action  by  A.  against  the 
railroad  company  to  recover  damages  for  the  delivery 
of  the  goods  withont  a  surrender  of  the  bill  of  lading, 
it  was  in  evidence  that  uumerons  similar  shipments 
by  the  plaintiff  to  the  same  party  had  previously 
been  delivered  by  the  railroad  company  in  the  same 
manner  without  production  of  the  bill  of  lading ,  and 
also  that  the  plaintiff  had  been  informed  of  this  fact 
by  B.  previous  to  the  shipment  of  the  consignment  in 
question  : 

Held,  that  the  course  of  dealing  between  the  com- 
pany and  B.  had  not  been  brouglit  home  to  the  knowl- 
edge of  the  plaintiff  in  a  way  that  would  justify  the 
jury  in  finding  that  he  had  acqaiesced  in  the  arrange- 
ment, and  had  consented  to  the  delivery  of  the  par- 
ticular goods  without  the  production  of  the  bill  of 
lading  and  acceptance  of  the  draft : 

HeU,  furtker,  that  the  Court  could  not  say  as  mat- 
ter of  law  that  the  plaintiff  had  suffered  no  loss  by 
reason  of  the  improper  delivery  as  if  the  draft  had 
been  accepted  it  might  have  been  paid  notwithstand- 
ing the  failure,  or  the  plaintiff  might  have  sold  it 
withont  recourse: 

Held,  therefore,  that  a  peremptory  instruction  to  find 
for  the  plaintiff  was  proper. 

Error  to  the  Gommon  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit,  by  Stern  &  Spiegel  against  the 
Pennsylvania  Railroad  Company  to  recover  dam- 
ages for  the  delivery  by  the  defendant  of  a  cer- 
tain carload  of  bones  oonsigned  by  the  plaintiffs 
to  Thomas  Whann,  Jr.,  without  surrender  of  the 
bill  of  lading,  which  had  been  issued  upon  the 
consigDment. 


On  the  triaU  before  Wjllson,  J.,  the  following 
facts  appeared :  The  shipment  was  made  Sep- 
tember 20,  188d,  over  railroads  connecting  with 
the  Pennsylvania  Railroad  at  Pittsburgh,  and  by 
it  carried  to  Landenbar^:.  Stem  dc  Spiegel  at- 
tached to  the  bill  of  lading  a  draft  at  forty-five 
days  upon  Thomas  Whann,  Jr.,  Landenburg,  for 
$310.15,  the  amount  due  them  for*  the  bones,  and 
sent  it  to  the  Oxford  National  Bank,  of  Chester 
County,  Pennsylvania,  for  collection. 

Upon  September  22,  188:{,  Stem  &  Spiegel 
wrote  to  Mr.  Whann  as  follows : — 

CiNniirnATi,  September  22,  1883. 
Troxas  Whann,  Jr.,  Landenburg,  Pa. 

Dear  Sir :  Herewith  please  find  invoice  and  W.  C. 
for  car  bones  forwarded  to  you.    The  freight  is  prepaid 
for  amount  of  invoice.    We  have  drawn  on  you  as  per 
arrangement.     Please  protect  draft  and  oblige. 
Very  truly  yours, 

Stbbn  &  SpntoBL. 
P.  8. — ^Will  forward  two  more  cars  shortly. 

'  The  bill  inclosed  was  as  follows : — 

Cincinnati,  September  22,  1883. 
Mb.  Thomas  Whann,  Jr.,  Landenburg,  Pa., 

JBought  of  Stern  &  Spieobl, 
Terms :— 45  days  Acceptance  to  B>L. 
1  Gar  Bones  P.  F.  W.  &  C.  No.  4212, 

Net,  23,285  @  $28.00     .        .         .  325.99 
Less  difference  freight  car  No.  456, 
invoice  Jnly  30      •        .    >    .        .     16.84 

$310.16 

Freight  Prepaid. 
Shipped  from  Bay  City,  Mich.,  via  F.  &  P.  M.  R.  R., 
to  B-L.,  with  draft. 

(Flint  k  Pere  Marquette  R.  R.)  Loss  and  damage. 
(2)  (No.  705.    Claim.) 

This  letter  and  bill  .were  received  by  Mr. 
Whann  on  the  25th  September.  The  car  arrived 
at  Landenburg  on  the  26th  September,  and  was 
placed  upon  Mr.  Whann's  siding  at  Landenburg 
by  the  agent  of  the  deiendant  company  upon  his 
request^and  without  surrender  of  the  bill  of  lading, 
upon  the  production  by  him  of  the  above  letter 
and  bill. 

On  the  29th  September  the  National  Bank  of 
West  Grove,  a  place  near  Landenburg,  gave  no- 
tice to  Mr.  Whann  that  it  held  a  draft  upon  him 
from  the  Oxford  National  Bank  with  bill  of 
lading  attached  for  collection,  in  favor  o^  Stern 
&  Spiegel,  and  requesting  him  to  accept  it. 

On  the  second  dfty  of  October  the  draft  was 
returned  by  the  bank  to  its  correspondent  as  un- 
accepted by  Mr.  Whann,  who  had  in  the  mean- 
time entered  into  a  correspondence  with  Stern  A 
Spiegel  in  regard  to  non-acceptance  of  the  drafl 
for  the  reason  that  it  did  not  comply  with  the 
terms  of  the  agreement  between  them  in  regard 
to  said  draft.  Mr.  Whann  subsequently  failed, 
and  was  unable  to  pay  for  the  bones. 

The  defendant  produced  evidence  to  show  that 
numerous  previous  sliipments  of  the  same  goods 
by  plaintiffs  to  Whann  had  been  delivered  in  the 
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same  manner,  without  production  of  the  bill  of 
lading,  and  that  no  notice  had  ever  been  given  in 
such  cases  to  the  railroad  company  by  the  bank 
of  the  acceptance  of  the  drafts.  Whann  also 
tfstified  on  behalf  of  defendant  that  he  had  in- 
formed pkdntifis  prior  to  the  making  and  the 
shipment  by  them  that  he  was  accustomed  to  re- 
ceive the  boaea  witheat  producing  the  bill  of 
ladihg. 

The  Court  charged  as  follows :  <«  It  is  sufficient 
for  me  to  say  to  you  that  this  having  been  a  con- 
signment to  the  order  of  the  plaintiffs,  which  was 
brought  home  to  the  notice  of  defendant  by  the 
manifest  received  by  its  agent  and  production  to 
bim  of  the  invoices  showing  that  the  delivery  of 
tbe  bones  in  question  was  to  be  made  upon  the 
production  of  the  bill  of  lading,  and  that  there  is, 
in  my  judgment,  nothing  in  the  evidence  thus  far 
which  excuses  the  defendant  for  failure  to  make 
delivery  according  to  these  terms.  In  other 
words,  that  they  could  only  properly  deliver  upon 
the  production  of  the  bill  of  lading,  or  upon  the 
consent  of  the  plaintiffs,  or  permission  of  the 
plaintiffs  given  to  them  in  some  other  way  than 
any  which  has  appeared  in  evidence  in  this  case. 
That  being  my  view,  the  proper  verdict  for  you 
ta  render  in  the  case  is  a  verdict  for  the  plaintiffs 
for  the  amount  of  $310.15,  with  interest  from  tbe 
time  when  the  delivery  was  made." 

Verdict  and  judgment  for  the  plaintiflfs  accord- 
ingly. Defendant  thereupon  took  this  writ,  as- 
signing for  error  the  charge  of  the  Court  as 
above. 

George  Tucker  Bispham  and  John  Hampton 
Bamety  for  the  plaintiff  in  error. 

It  is  contended  that  it  was  the  duly  of  the 
carrier  to  ascertain  whether  or  not  the  draft  had 
been  accepted  before  delivering  the  goods.'  This, 
it  is  submitted,  was  not  tlie  carrier's  duty.  It 
should  deliver  upon  the  bill  of  lading  or  else  in 
accordance  with  a  contract  other  than  the  bill  of 
bding,  and  this  is  what  the  dbrrier  did.  It  ful- 
filled its  duty  in  accordance  with  tbe  implied  con- 
tract between  the  parlies. 

Evidence  of  a  custom  or  usage  between  the 
parties  afi^ting  and  forming  a  portion   of  the 
contract,  was  properly  admitted  in  this  case. 
Hvmb  o.  North  ef  a/.,  4  Wright,  241. 
Monaster  p.  R.  R.  Co.,  19  Sm.  374. 
Cooper  el  el,  ».  Berry  et  ai.,  21  Georgia,  540. 
Ontario  Bank  e.  N.  J.  Steamboat  Co.,  69  N.  Y.  Rep. 
510. 

There  was  ample  evidence  in  this  case  of 
knowledge  on  the  part  of  the  plaintiffs  of  the 
manner  in  which  the  bones  were  usually  delivered 
and  of  implied  acquie8cen<5e  in  it  by  them. 

Where  a  carrier  does  not  make  a  proper  de- 
livery of  goods  intrusted  to  it,  it  is  guilty  of  negli- 
gence in  the  performance  of  its  duty,  and  the  de- 
termination of  this  question  is  for  the  jury. 
Lodwig  V.  Uajetj  5  W.  &  S.  436. 


Shenok  v.  The  Phila.  Steam  Propellor  Co.,  10  8m. 

109. 
Penpa,  R.  R.  Co.  v.  Miller  and  Wife,  6  Norris, 

396. 
Phila.  &  Reading  R.  R.  Co.  v.  Ramsey,  8  Norris, 
474. 
The  construction  and  effect  of  the  papers,  and 
the  understanding  between  the  parties,  under  all 
the  circumstances  of  this  case,  should  have  been 
left  to  the  jury. 

Barreda  et  al,  v,  Silsbee  ef  a/.,  21  Howard,  1^5. 
Brown  &  Co.  v.  McQraw,  14  Peters,  479. 
The  inferences  from  the  facts  as  proved  were  for 
the  jury. 

R.  R.  Co.  V.  Stout,  17  Wallace,  663. 
The    question   of  acquiescence  in   a   certain 
method  of  delivery  by  a  carrier  is  a  question  for 
the  jury. 

Haslam  v.  Adams's  Ex.  Co.,  1  Bosworth,  236. 
Edward  E,  Nicholas  (  Charles  Davis  with  him), 
for  defendants  in' error. 

The  carrier  clearly  delivered  the  goods  in  vio- 
lation of  a  well-settled  rule  of  law,  without  pro- 
duction of  the  bill  of  lading, 

Hieekell  v.  Bank,  8  Norris,  156. 
Downs  r.  Milwaukee  Bank,  1  Otto,  618. 
Meyerstein  v.  Barber,  L.  R.  Q.  C.  P.  38. 
Stollenwerok  d.  Thatcher^  115  Mass.  224. 
Alderman  v.  Eastern  R.  R.  Co.,  Id.  233. 
There  was  no  sufficient  evidence  of  usage  to 
submit  to  the  jury. 

Cox  y.  Hiealey,  7  Harris,  243. 
Parol  proof  of  the  custom  or  usage  was  inadmis- 
sible to  vary  the  express  contract. 
Bolton  V.  Colder,  1  Watts,  360. 
Brown  v.  Arrott,  6  W.  &  S.  402. 

February  20,  1888.  Thb  Court.  The  only 
error  assigned  is  to  the  charge  of  the  Court.  It 
was  in  substance  that  the  defendant  company 
could  only  deliver  the  merchandise  upon  the  pro- 
duction of  the  bill  of  lading,  and  that  as  there 
was  nothing  to  excuse  delivery  without  a  com- 
pliance with  the  terms,  the  jury  should  find  for 
the  plaintiffs. 

We  see  no  error  in  this.  The  plaintiffs 
shipped  this  carload  of  dry  bones  from  Bay  City, 
Michigan,  to  Landenburg,  Chester  County,  Pa., 
consigned  to  themselves.  At  the  same  time  they 
drew  on  Whann  for  the  amount  at  forty-five 
days.  There  was  a  \i\\\  of  lading  attached  to  the 
draft  showing  that  Stem  &  Spiegel,  the  ship- 
pers, had  consigned  said  car  to  themselves.  The 
letter  of  the  lattei'  to  Whann,  and  the  invoice, 
both  of  which  were  shown  to  tbe  agent  of  the 
defendant  company  at  Landenburg,  were  notice 
thiu  there  was  a  di«ft  and  bill  of  lading,  and 
that  Whann  was  required  to  protect  the  draft. 
The  agent  delivered  the  car  to  Whann  without 
the  bill  of  lading,  and  without  an  acceptance  of 
the  draft.  This  he  had  no  right  to  do.  The 
title  to  the  property  remained  in  the  consignors 
until  delivery  in  accordance  with  the  conditions. 
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Bills  of  lading  are  symbols  ot'  property,  and 
when  properly  indorsed  operate,  as  a  delivery  of 
the  property  itself,  investing  the  indorsers  with  a 
constructive  custody,  which  serves  all  the  pur- 
poses of  an  actual  possession,  and  so  continues 
until  there  is  a  valid  and  complete  delivery  of 
the  property,  under  and  in  pursuance  of  the  bill 
of  lading,  and  to  the  persons  entitled  to  receive 
the  same.  (Hieskell  v.  The  Bank,  89  Pa.  l/>5.) 
Ther#  could  be  no  delivery  except  in  accordance 
with  the  bill  of  lading.  (Dows  v.  The  Bank,  91 
XJ.  S.  618;  Stollenwerck  v.  Thatcher,  115  Mass. 
224.)  The  invoice  standing  alone  furnishes  no 
proof  of  title.  (Benjamin  on  Sales,  §  832; 
Dows  V.  The  Bank,  supra.) 

It  was  urged,  however,  that  there  was  a  course 
of  dealing  between  the  parties  that  would  take 
the  case  out  of  the  rule  above  stated.  The  at- 
tention of  the  Court  below  does  not  appear  to 
have  been  called  to  this  matter  upon  the  trial. 
No  reference  to  it  is  to  be  found  in  the  charge, 
nor  was  any  point  submitted  which  would  call  it 
forth.  There  was  evidence  that  the  defendant 
company  had  on  more  than  one  occasion  deliv- 
ered goods  from  the  same  shippers  to  Whann 
prior  to  the  acceptance  of  the  drafts.  No  harm 
came  of  this  because  the  drafts  were  afterwards 
accepted  and  paid.  But  this  course  of  dealing 
between  the  company  and  Whann  was  not 
brought  home  to  the  knowledge  of  the  plaintiffs 
in  a  way  that  would  justify  the  jury  in  finding 
that  they  had  acquiesced  in  such  an  arrangement, 
and  that  they  had  consented  to  the  delivery  of 
this  particular  carload  without  the  production  of 
the  bill  of  lading  and  acceptance  of  the  draft. 
The  company  delivered  in  their  own  wrong  and 
assumed  the  risk. 

Nor  can  we  say  as  matter  of  law  that  plaintiffs 
suffn^d  no  loss  by  reason  of  the  improper  de- 
livery; If  the  draft  had  been  accepted  it  might 
have  been  paid  notwithstanding  the  failure  of 
Whann,  or  the  plaintiffs  might  have  sold  it  with- 
out recourse. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trcnkbt,  J.,  absent.  l.  l.,  Jr. 


July  '87, 163.  .     January  23, 1888. 

Pennsylvania  Railroad  Company  v.  Page; 

Negligenee-^RaUroads — Sparks — Evidence, 

In  an  action  against  a  railroad  company  to  recover 
damages  for  the  burning  of  the  plaintiff's  barn,  alleged 
to  have  been  caused  by  sparks  fh)m  the  engines  of  the 
eompany  defendant,  the  sole  question  was  whether  the 
spark  arresters  in  ase  were  np  to  the  standard,  which 
the  defendant  was  bound  to  hare.    A  witness  on  behalf 


of  plaintiff  was  allowed  to  testify  that  the  company 
defendant  was  in  the  habit  of  refusing  to  adopt  certain 
appliances  to  modify  the  discharge  of  smoke  from  loco- 
motives, which  ooQld  be  had  by  paying  for  them  ;  that 
because  these  applianoes  were  patent^  the  defendant 
refnsed  to  pay  a  bonus  for  their  use,  bat  when  the 
patents  expired  they  would  adopt  them  into  general 
use  : 

Heldy  that  this  evidence  was  irrelevant  and  inadmis- 
sihle,  and  that  as  the  only  effect  of  it  was  to  create  or 
tend  to  create  a  prejudice  against  the  company  de- 
fendant, the  refusal  of  the  Court  to  strike  it  out,  on 
motion  of  the  defendant,  was  error. 

In  the  above  action  the  plaintiff  produced  evidence 
to  show  that  three  trains  had  passed  along  defendant's 
road  shortly  before  the  fire  broke  out,  emitting  cinders, 
smoke,  and  small  sparks  about  the  size  of  a  pea.  Also, 
that  the  wind  was  blowing  from  the  track  to  the  barn, 
and  that  sparks  had  been  known  to  have  been  blown 
that  distance.  There  was  no  evidence  of  any  defect  in 
the  spark  arresters  on  the  engines.  The  defendant 
prodnced  evidence  to  show  that  the  spark  arresters 
were  of  the  best  character  and  in  general  'use,  and 
that  they  were  not  out  of  repair.  The  Conrt  left  to 
the  jury  the  question  whether  the  spark  arresters  were 
in  good  condition.  Verdict  and  judgment  having 
been  rendered  for  the  plaintiff,  the  defendant,  inter 
alia,  assigned  for  error  the  failure  of  the  Court  to 
charge  that  on  the  weight  of  the  evidence  the  verdict 
should  be  for  the  defendant : 

Held,  that  though  the  Court  was  of  opinion  that 
there  was  no  evidence  of  negligence  on  the  part  of  tl^ 
defendant  it  would  not  reverse  on  that  ground,  inas- 
much as  the  Court  below  was  not  asked  by  the  defends 
ant  to  give  a  binding  instruction  to  the  jury  on  the 
whole  testimony. 

In  the  above  case  it  was  held  that  the  defendant 
was  not  entitled  to  inquire  of  the  plaintiff  on  croaa- 
ezamination  where  he  had  placed  the  insurance  on  his 
barn. 

In  the  above  case  evidence  was  held  admissible  for 
the  plaintiff  to  show  generally  the  effect  of  wind  upon 
smoke  coming  from  a  locomotive,  and  as  to  how  far 
parties  had  known  sparks  to  be  carried  generally, 
without  limiting  the  witnesses  to  conditions  similar 
to  those  on  the  day  in  question. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County.     , 

Case,  by  George  Page  against  the  Pennsyl- 
vania Railroad  Company  to  recover  damages  for 
the  burning  of  the  plaintiff's  barn,  alleged  to  have 
been  occasioned  by  sparks  from  the  engines  of 
the  company  defendant. 

On  the  trial,  before  Finlettbr,  P.  J.,  the 
plaintiff  proved  the  burning  of  the  barn  in 
question,  which  was  one  hundred  and  fif^y  feet 
from  the  defendant's  track.  Three  trains  had 
passed  along  the  road  shortly  before  the  fire 
broke  out.  Witnesses  were  called  on  behalf  of 
the  plaintiff,  who  testified  that  the  engines  of 
these  trains  were  em'^ting  cinders,  smoke,  and 
sparks  about  the  size  of  a  pea.  These  witnesses 
were  not  near  the  bam  in  question.  The  wind 
was  at  the  time  blowing  from  the  track  directly 
towards  the  barn.  The  plaintiff  also  produced 
witnesses  to  testify  generally  as  to  the  effect  of 
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wind  upon  smoke  coining  from  a  locomotive,  and 
as  to  how  far  thej  had  known  sparks  to  be  carried 
geiieralljy  without  limiting  them  to  conditions 
similar  to  those  on  i\\e  day  in  question.  Objected 
to  bj  defendant.  Objection  overruled.  Evidence 
admitted.     Exception. 

On  cross-examination  the  defendant  asked  the 
plaintiff  whether  he  had  any  insurance  on  the 
bam,  to  which  he  replied  in  the  affirmative.  He 
was  then  asked  where  he  got  the  insurance.  Ob- 
jected to  by  plaintiff.  Objection  sustained.  Ex- 
ception. 

The  defendant  proved  that  the  engines  in 
question  were  fitted  with  Bfkrk  arresters  of  the 
best  character  and  commonly  in  use  on  engines. 
Also,  that  said  engines  were  in  good  condition 
and  properly  run.  Several  witnesses  testified 
that  a  spark  from  such  an  arrester  would  not  go 
further  than  fifty  feet. 

The  plaintiff  in  rebuttal  called  a  witness  as  an 
expert  and  read  to  him  the  defendant*8  testimony 
as*  to  the  running  of  the  engines,  and  asked  him 
whether,  assuming  the  evidence  to  be  true,  the 
engines  were  properly  run.  He  replied  that  they 
were.  He  was  then  asked  whether  he  was  able 
to  say  whether  .the  engines  were  properly  fired 
and  managed  at  the  time,  to  which  he  replied  as 
follows  :  "  In  my  opinion  I  think  there  could  be 
a  great  improvement ,  in  the  management  of  all 
their  locomotives."  This  answer  was  objected 
to,  and  the  witness  allowed  to  explain  himself  as 
follows:  <^  I  would  like  to  say  in  explanation  of 
my  answer  that  the  Pennsylvania  Railroad  is 
very  liberal,  and  allows  outside  people  like  myself 
to  liave  all  the  information  of  what  they  are 
doing.  Afi  regards  the  general  management  of  a 
railroad  they  stand  second  to  none  in  this  country  ; 
bat  there  ieu«  certain  appliances  that  they  refuse 
to  adopt  which  would  modify  very  materially  thc^ 
amount  of  smoke  that  is  emitted  from  their  loco-^ 
motives,  and  which  can  be  had  for  the  paying  for 
it,  but,  as  they  are  patented  they  refuse  to  pay  a 
bonus  to  use  that  apparatus  until  the  time  has 
expired,  when  they  take  and  use  it,  and  their 
present  locomotives  are  now  using  apparatus  that 
were  patented  for  years,  and  they  nev^r  used  it ; 
but  when  the  patents  ran  out  they  adopted  them, 
and  they  are  in  general  use  on  their  road." 

Defendant  moved  to  strike  out  all  of  this  state- 
ment, which  the  Court  refused  to  do.  Exception. 
(Sixth  assignment  of  error.) 

The  Court  left  to  the  jury  the  question  to  de- 
termine whether  or  not  the  spark  arresters  were 
in  good  condition. 

Verdict  and  judgment  for.  the  plaintiff  for 
$3955.60.  The  defendant  thereupon  took  this 
writ,  assigning  for  error  the  admission  of  evi- 
dence as  above  and  the  failure  of  the  Court  to 
charge  that  the  jury  should  find  a  verdict  for  the 
defendant  on  the  weight  of  the  evidence. 


Gavin  W.  Hart  {David  W.  Sellers  with  him), 
for  the  plaintiff  in  error. 

The  right  of  the  insurer  to  bring  suit  against 
the  railroad  compAny  is  clear. 

Kennebec  loe  Co.  v.  Wilmington  and  Northern 
R.  R.  Co.,  13  Wbbklt  Notb8«  62;  14  Id.  554. 

Upon  their  being  informed  as  to  the  names  of 
the  insurance  companies  they  would  have  had  the 
opportunity  of  ascertaining  the  proof  of  loss, 
which  may  or  may  not  have  agreed  with  the 
plaintiff's  testimony  while  on  tbe  stand.  They 
would  also  have  had  the  opportunity  of  protecting 
themselves  against  further  litigation  by  causing 
an  adjustment  of  the  damages  to  be  made  be- 
tween the  insurers  and  insured,  and  of  giving 
notice  of  the  existence  of  this  suit,  which  should 
be  for  their  benefit.  As  it  stands  at  present,  the 
railroad  company  may  be  called  upon  to  answer 
to  the  writs  of  four  or  ^ve  insurance  companies 
against  which  no  defence  could  be  interposed,  as 
knowledge  has  been  brought  to  the  defendant 
below. 

The  investigation  in  this  case  was  limited  to 
the  condition  of  the  spark  arresters  of  the  locomo- 
tives alleged  to  be  in  fault,  and  to  these  alone. 
If  these  were  proper  ones  and  in  good  order,  it 
made  no  difference  if,  as  the  Court  says,  the  rail- 
road ^^ fired  every  rod  of  land  in  the  country" 
There  was  no  evidence  of  negligence  to  submit 
to  the  jury. 

R.  R.  Co.  V.  Yerger,  23  SmHh,  121. 

R,  R.  Co.  V.  Decker,  28  Id.  293. 

JenniDgg  v,  R.  R.  Co.,  12  Norris,  337. 

R.  R.  V.  Schnltze,  12  Id.  341, 

it.  R.  V.  Latahaw,  12  Id.  449. 

Albert  r.  R.  R.  Co.,  2  Oat.  316. 
The  evidence  admitted  was  clearly  erroneous. 
William  W.  Wiltbankj  for  defendant  in  error. 

Februai^  20,  1888.  The  Couet.  We  are 
of  opinion  there  was  no  evidence  of  negli- 
gence in  this  case  on  the  part  of  the  defendant, 
but  we  cannot  reverse  for  that  reason  because  the 
Court  was  not  asked  to  give  a  binding  instruction 
to  the  jury  on  the  whole  testimony,  and  it  was 
not  error  to  omit  to  do  what  they  were  not 
asked  to  do. 

Undier  the  sixth  assignment,  however^  evidence 
was  admitted,  whish  in  our  opinion,  was  entirely 
incompetent,  and  on  that  ground  we  reverse  the 
judgment.  We  refer  to  that  part  of  the  testi- 
mony of  W.  B.  Levan,  which  was  offered  and 
admitted  under  exception  as  an  explanation  of 
his  previous  answer.  After  it  was  all  in,  the  de- 
fendant's counsel  moved  to  strike  out  the  objection- 
able matter  but  the  Court  refused  to  do  so,  to 
which  defendant  excepted.  The  substance  of  the 
testimony  thus  admitted,  was  that  the  defendant 
was  in  the  habit  of  refusing  to  adopt  certain 
appliances  to  modify  the  discharge  of  smoke  from 
locomotives  which  could  be  had  by  paying  for 
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them ;  that  because  these  appliances  were  patented 
the  defendant  refused  to  pay  a  bonus  for  their 
use,  but  when  the  patents  expired  they  would 
adopt  them  into  general  use. 

We  are  quite  at  a  loss  to  understand  how  this 
evidence  could  explain  anything  in  the  previous 
answer  of  the  witness,  or  how  it  could  throw  any 
light  upon  the  question  whether  the  spark 
arrester  in  use  upon  the  engine  whicli  caused  the 
fire  in  this  case  was  up  to  the  standard  of  such 
spark  arresters  as  the  defendant  was  bound  to 
use.  The  only  effect  of  the  testimony  that  is  ap- 
parent was  to  create,  or  tend  to  create,  a  prejudice 
against  the  defendant,  and  that  purpose  was 
clearly  illegitimate. 

The  other  assignments  are  not  sustained. 

Judgment  reversed,  and  a  new  venire  awarded. 

Opinion  by  Green,  J. 

TEDNKEr  and  Williams,  JJ.,  absent. 

L.  L.y  Jr. 


Jan.  '88,  66.  January  25,  1888. 

In  re  Widening  of  Chestnut  Street. 

Streets  and  hightoays —  Widening  of — Powers  of 
municipality — Act  of  April  28,  1870 — Act 
of  June  8,  1881 — Damages, 

The  councils  of  the  city  of  Philadelphia  had  power 
under  the  Act  of  June  8,  1881  (P.  L.  68),  and  previous 
legislation  to  pass  the  ordioauce  of  March  31,  1884, 
directing  the  city  plans  to  be  so  revised  as  to  increasie 
the  width  of  Chestnut  Street  to  sixty  feet,  and  direct- 
ing that  after  the  establishment  of  such  lines,  no  new 
buUding  should  be  erected  or  old  building  rebuilt 
without  receding  so  as  to  conform  thereto. 

City  councils  Were  not  obliged  under  existing  legis- 
lation to  proceed  to  direct  the  widening  of  the  entire 
street  at  once  by  an  ordinance  giving  three  months* 
notice  to  the  property  owners  to  recede. 

When  a  property  owner  on  Chestnut  Street  Is 
obliged  to  rebuild  and  in  pursuance  of  the  existing 
ordinance  recedes  from  his  former  line  so  as  to  increase 
the  width  of  the  street  to  that  extent,  the  property  so 
added  to  the  street  is  taken  for  public  use,  and  the 
party  rebuilding  is  entitled  to  have  a  jury  of  view  to 
assess  the  damages  sustained  by  him  in  consequence. 

Certiorari  to  the  Quarter  Sessions  of  Piiiladel- 
phia  County. 

Petition  of  George  H.  McFadden  et  al,^  own- 
ers of  properties  on  the  north  side  of  Chestnut 
Street,  between  Front  and  Second  streets,  set- 
ting forth  an  ordinance  of  the  city  of  Philadel* 
phia  approved  March  81,  1884,  as  follows : — 

Section  1.  That  the  Department  of  Surveys  be  and 
is  hereby  authorized  to  revise  the  city  plans  so  as  to 
make  Chestnut  Street,  from  the  Delaware  River  to  the 
Schuylkill  River,  of  the  width  of  sixty  feet,  widening 
equally  on  both  sides  from  the  old  centre  line. 

SscT.  2.  After  the  confirmation  and  establishment 


of  said  line  it  shall  not  be  lawful  for  any  owner  or 
builder  to  erect  any  new  building  or  to  rebuild  or  after 
the  front  of  any  building  now  erected  without  making 
it  recede  so  as  to  conform  to  the  lines  established  for 
a  width  of  sixty  feet. 

The  petitioners  set  forth  that  they  were  obliged 
to  rebuild  their  properties ;  that  in  so  doing  they 
were  compelled  by  above  ordinance  to  recede  five 
feet,  and  that  said  five  feet  had  been  taken  by 
the  city  of  Philadelphia  as  a  public  street  pursu- 
ant to  said  ordinance. 

The  petitioners  prayed  for  the  appointment  of 
a  jury  of  view  to  assess  their  damages.  Viewers 
were  appointed  accordingly.  The  city  of  Phila- 
delphia then  applied  for  a  rule  to  quash  the  peti- 
tions on  the  ground  (1)  that  the  proceedings  were 
irregular  and  void;  (2)  that  the  Court  had  no 
jurisdiction,  and  (3)  that  the  land  did  not  appear 
to  have  been  taken  by  any  competent  order  to 
open  or  widen  the  street  at  the  points  named  in 
the  petitions.  The  rule  was  granted  accordingly", 
but  was  subsequently  discharged. 

The  jury  of  view  reported  damages  for  peti- 
tioners. Exceptions  were  -filed  to  the  report  on 
the  ground  of  certain  alleged  errors  of  fact,  and 
also  because  the  petition  and  proof  failed  to  show 
an  appropHation  to  public  use  of  the  strip  of 
five  feet,  for  the  taking  of  which  damages  were 
claimed,  and  the  Court  was  without  jurisdiction. 

The  exceptions  were  subsequently  dismissed 
by  the  Court,  in  an  opinion  by  Biddle,  J.,  and  the 
report  confirmed.  (See  20  Weekly  Notes,  77.) 
Whereupon  the  city  of  Philadelphia  took  this 
writ,  assigning  for  error  the  discharging  of  the 
rule  to  quash  the  petition,  the  dismissal  of  the 
exceptions  to  the  viewers'  report,  and  the  con- 
firmation of  said  report.  * 

William  H,  Addicksy  assistant  city  solicitor 
(^Charles  F,  Warwick^  city  solicitor,  with  him), 
for  the  city  of  Philadelphia. 

The  power  to  widen  Chestnut  Street  was  con- 
ferred by  the  Act  of  February  2,  1854,  §  27  ; 
the  Act  of  April  21,  1855,  §  7 ;  the  Act  of  June 
6,  1871  (P.  L.  1353),  and  the  Act  of  June  8, 
1881  (P.  L.  68),  which,  construed  together, 
would  seem  to  give  the  city  ample  power  to  open, 
widen,  vacate,  or  change  the  grade  of  either 
plotted  or  opened  streets,  and  to  revise  the  public 
plans  without  limitation,  in  its  discretion.  Hut 
while  those  large  powers  have  undoubtedly  been 
conferred,  yet,  in  the  exercise  of  such  powers, 
being  created  by  statute,  the  municipality  must 
follow  the  statutory  rules  which  Regulate  the 
method  in  which  these  powers  are  to  be  earned 
into  effect,     That  is — 

First.  A  plotting  which,  by  operation  of  law, 
restricts  the  owner  in  the  use  of  his  property,  so 
that  no  addition  to  the  public  burden  of  damages 
for  opening  streets  can  be  made  by  erection  of 
valuable    improvements  over  the  street    lines, 
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under  the  penalty  ot  removal  at  the  expense  ot' 
the  owner  when  the  street  is  ordered  open. 

Second.  An  opening  at  such  time  as  the  coun- 
cils maj  deem  the  public  exigency  demands  it, 
bj  an  ordinance  and  three  months'  notice  to 
property  owners,  etc.,  as  expressly  required  by 
the  Acts  granting  to  the  municipality  the  powers 
of  eminent  domain. 

Third.  The  payment  of  any  damages  assessed 
for  taking,  injury,  or  destruction  of  private  prop- 
tfty  by  reason  of  such  opening. 

There  is  no  statute  which  gives  the  Court  the 
jarisdietion  asserted  by  the  petitioners  in  this 
case,  and  the  ordinance  set  forth  in  the  petition 
does  not  amount  to  the  taking  of  land  for  public 
use,  but  the  plotting  of  a  street  line  in  advance 
of  6och  taking. 

Until  the  councib,  in  the  manner  provided  by 
law,  or  the  Court,  under  its  statutory  powers, 
have  made  an  order  for  the  taking  of  property  and 
directed  the  opening  of  the  street,  the  owner 
most  use  his  land  as  best  he  can,  retaining  pos- 
session of  the  same  subject  to  the  inconveni- 
ence  of  a  plotting  in  advance  of  an  opening. 
While  plotdng  in  advance  of  opening  may  re- 
salt  in  inconvenience  to  some  few,  in  the  vast 
majority  of  cases  it  is  a  great  advantage,  enabling 
the  owners  to  anticipate  the  public  improvements 
and  improve  their  property  advantageously  in 
conformity  therewith. 

John  G.  Johnson  and  J.  Sergeant  Price^  for  the 
defendants  in  error. 

The  whole  subject  is  discussed  in  connection 
with  the  Act  of  April  28lh,  1870,  in — 
City  v»  Linnard,  10  Wbeklt  Notbs,  148. 

Februaiy  13,  1888.  Thr  Court.  Several 
of  the  assignments  of  error  are  to  questions  of 
^i  which  we  have  no  means  of  correcting,  even 
if  erroneous.  A  writ  o^*  certiorari,  as  we  have 
eaid  at  least  a  hundred  times,  brings  up  nothing 
but  the  record,  and  we  can  correct  such  errors 
only  as  are  apparent  upon  its  face.  Thus  we 
have  no  means  of  knowing  whether  the  parties 
to  whom  damages  have  been  awarded  are  the 
owners  of  the  properties  in  question,  beyond  the 
finding  of  the  jury.  The  city  solicitor  will  doubt- 
less see  that  the  damages  are  paid  only  to  parties 
who  are  legally  entitled  to  them. 

The  seventh  and  eighth  assignments  raise  the 
only  questions  which  need  discussion.  They  are 
substantially  that  the  record  iails  to  show  an 
appropriation  to  the  public  use  of  the  strip  of  five 
feet  of  ground ;  and  secondly,  that  the  Court 
below  had  no  jurisdiction  to  entertain  this  pro- 
ceeding and  confirm  the  report  of  the  viewers. 
Either  of  these  objections,  if  well  founded,  would 
be  fatal  to  this  proceeding. 

The  defendants  are  owners  of  property  on  the 
north  side  of  Chestnut  Street,   below   Second 


Street,  and  being  about  to  tear  down  and  rebuild  , 
the  same,  they  were  obliged  to  recede  five  feet 
from  the  old  line  of  the  street  by  virtue  of  an  or- 
dinance of  the  city  councils  approved  March  31, 
1884,  widening  Chestnut  Street  from  the  Dela- 
ware to  the  Schuylkill  to  the  width  of  sixty  feet ; 
widening  equally  on  both  sides  from  the  old 
centre  line.  The  second  section  of  said  ordinance 
provides  that  <^  After  the  confirmation  and  estab- 
lishment of  said  lines,  it  shall  not  be  lawful  for 
any  owner  or  builder  to  erect  any  new  building 
or  to  rebuild,  or  alter  the  front  of  any  building 
now  erected,  without  making  it  recede  so  as  to 
conform  to  the  lines  established  for  a  width  of 
sixty  feet." 

This  action  of  city  councils  was  authorized  by 
the  Act  of  8th  June,  1881,  P.  L.  68,  and  previous 
legislation ;  so  much  was  conceded  by  the  learned 
counsel  for  the  city,  but  they  contended  that  in- 
asmuch as  this  is  a  statutory  proceeding,  the 
municipality  must  follow  the  statutory  rules 
which  regulate  the  method  in  which  these  powers 
are  to  be  carried  into  efiect. 

It  will  be  observed  that  the  plotting  of  the 
street, upon  the  city  plan  so^as  to  conform  to  the 
new  line  interferes  with  no  one  in  the  use  and 
enjoyment  of  his  property  until  he  comes  to  re- 
build. This  may  be  in  a  year  or  it  may  be  in 
one  hundred  years.  When  the  property  owner 
does  so  rebuild,  he  must  recede  fi\^  feet.  It  is 
then  that  he  is  injured,  if  injured  at  all;  and  it 
is  then  that  his  land  is  taken  for  public  use,  and 
he  is  entitled  to  have  a  jury  to  assess  the  dam- 
ages. It  would  be  a  disastrous  event  were  we  to- 
hold  that  councils  must  proceed  to  widen  the  en- 
tire street  at  once  by  an  ordinance  giving  three 
months'  notice  to  property  owners  to  recede. 
Such  a  proceeding  would  take  buildings  as  well 
ad  land,  and  would  cost  many  millions  of  dollars, 
if  it  did  not  bankrupt  the  treasury.  The  city  is' 
proceeding  cautiously  and  in  the  only  practical 
way  by  which  such  a  street  can  be  widened.  The^ 
process  will  probably  occupy  nearly  a  hundred 
years.  It  is  done  gradually,  and  in  a  way  to 
produce  no  great  strain  upon  the  city  treasury. 
Few  of  those  now  living  will  derive  much  benefit 
from  it ;  the  advantages  will  be  reaped  principally 
by  another  generation. 

The  Act  of  28th  April,  1870  (P.  L.  1291),  had 
already  provided  for  tbe  widening  of  Chestnut 
Street  by  taking  off  five  feet  on  the  southern  line 
thereof:  Provided^  That  this  Act  shall  not  inter- 
fere  with  any  buildings  now  erected  on  the  south 
side  ol'  Chestnut  Street.?  In  the  City  v.  Linnard 
(97  Penna.  242),  the  defendant,  being  about  to 
erect  a  new  building  on  the  south  side  of  the 
street,  petitioned  for  a  jury  to  assess  the  daroagea 
which  she  sustained  by  reason  of  being  comp>elled 
to  recede.  It  was  claimed  that  slie  was  not 
entitled  to  any  damages,  because  the  injury  of 
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which  she  complained  was  due  entirely  to  her 
own  action.  This  Court  held  otherwise,  saying: 
*^  By  fbrce  of  law  the  instant  the  old  buildings 
were  torn  down,  the  city  took  part  of  the  land 
for  public  use  and  is  liable  to  make  compensation 
to  the  owner  the  same  as  if  it  had  been  taken  in 
any  other  mode/' 

This  is  a  sufficient  answer  to  the  proposition 
that  there  was  no  appropriation  of  the  property 
to  the  public  use. 

The  proceedings  are  affirmed. 

Opinion  by  Pax  son,  J. 

TuuNKKT,  J.,  absent.  l.  l.,  jr. 


July  '87,  41.  January  11, 1888. 

In  re  Opening  of  Brooklyn  Street. 

Streets  and  highways^ — Opening  of — Act  of  May 
14, 1874 — Construction  of — I)edication  topub' 
lie  use. 

The  Act  of  May  14, 1874  (P.  L.  164),  relative.to  the 
asseasment  of  damages  for  the  opening  of  streets  does 
not  apply  to  streets  already  located.  A  jury  appointed 
to  view  and  report  upon  the  necessity  of  opening  a 
street  already  located,  have  no  power  to  go  further  and 
report  an  assessment  of  damages  for  such  opening. 

A  vendor,  who  in  making  a  deed  of  land  to  a  pur- 
chaser refers,  as  a  boundary,  to  a  street  laid  out  on  the 
city  plan,  but  not  opened,  does  not  thereby  dedicate  so 
much  of  his  land  as  lies  within  the  street  limits  to  the 
public,  and  thus  deprive  himself  of  a  right  to  com- 
pensation when  his  laud  is  actually  taken  for  the 
opening  of  said  street. 

Borough  of  Easton  v,  Rinek,  19  Wbbklt  Notes,  561, 
followed ;  and  In  re  Pearl  Street,  17  Wekklt  Notes, 
321,  distinguished. 

Certiorari  to  the  Quarter  Sessions  of  Phtladel« 
phia  County. 

The  facts  of  this  case  were  as  follows:  On 
Oct.  26,  1883,  a  petition  of  property  owners  on 
Brooklyn  Street  was  presented,  netting  forth  that 
the  same  ought  to  be  opened  from  Myrtle  Street 
to  Hutton  Street,  and  praying  for  the  appoint- 
ment of  a  jury  to  view  the  same  according  to  law. 
A  jury  of  view  was  appointed  accordingly  who 
reported  that  said  street  ought  now  to  be  opened, 
and  that  public  necessity  requires  that  the  same 
should  be  done. 

To  this  report  exceptioas  were  filed  on  behalf 
of  said  city,  inter  aliay  as  follows :  *'  Because  the 
jury  erred  in  not*  performing  the  duties  imposed 
upon  them  by  virtue  of  an  Act  entitled  *  Supple- 
ment to  an  Act  relating  to  roads,  highways,  and 
bridges,  relative  to  the  ap[K>intment  of  road  re« 
viewers  in  the  city  of  Philadelphia,'  approved 
16ih  March,  1866  (P.  L.  224),  and  a  furthtr 
Act  entitled  *  An  Act  relating  to  the  assessment 
•of  damages  arising  from  the  opening  of  roads  and 


highways,  and  tbe  construction  of  bridges,'  ap- 
proved 14th  Hay,  1674  (P.  L.  1^),  that  is,  the 
jury  should  have  informed  the  Court  not  only  of 
the  opinion  and  judgment  of  the  viewers  upon  the 
question  of  the  propriety  of,  or  occasion  for,  the 
opening  of  the  street,  but  also  the  cost  inci- 
dent to  such  opening  arising  from  damages  to 
private  property,  and  upon  whom  the  payment  of 
such  damages  should  be  imposed,  without  sub- 
jecting the  county  to  the  expense  of  a  second  jury 
to  assess  the  damages  separately,  in  order  that 
the  Court  might  have  such  information  as  would 
prevent  danger  to  the  public  treasury  from  a  re- 
port in  favor  of  the  opening  of  the  street  which 
provides  no  information  of  the  cost  that  may  fol- 
low such  opening." 

"  Because  as  the  jury  decided  in  favor  of  open- 
ing said  road,  it  became  their  duty  to  procure 
from  the  persons  over  whose  land  such  road  was 
located,  releases  from  all  claims  from  damages 
that  might  arise  from  the  opening  of  said  road, 
or  failing  to  procure  such  releases,  if  it  appeared 
to  them  that  any  damages  would  be  sustained,  it 
became  their  duty  to  assess  the  same  in  accord- 
ance with  the  provisions  of  the  law  for  the  assess- 
ment of  damages  in  the  county  of  Philadelphia, 
and  make  report  thereof,  and  return  the  same 
together  with  all  releases  obtained,  to  the  Court 
of  Quarter  Sessions,  as  required  by  the  Act  of 
14ih  May,  1874."  - 

These  exceptions  were  sustaiuMby  the  Court, 
and  a  decree  entered  setting  asidWim  report  and 
referring  the  petition  back  to  the  s^^  jury  with 
instructions  to  proceed  in  accordance  liiajfab^the 
provisions  of  the  Act  of  May  14,  1874r^^nhBt 
to  fourth  assignments  of  error.) 

The  second  report  of  the  jury  of  view  awarded, 
inter  aUa^  to  B.  A.  Wilkinson  the  sum  of  $2850 
damages  for  the  taking  of  his  property.  Excep- 
tions were  filed  on  behalf  of  the  city  to  this  award, 
because  it  was  claimed  that  so  much  of  the  land 
of  Robert  A.  Wilkinson,  between  Myrtle  and 
Hutton  streets  as  is  occupied  by  Brooklyn  Street, 
was  dedicated  to  the  city  of  Philadelphia  by  the 
descriptions  in  certain  deeds  which  were  put  in 
evidence  before  the  jury.  By  these  deeds  it  ap- 
peared that  Wilkinson  was  the  owner  of  a  large 
piece  of  land  situate  on  Myrtle  Street.  He  sold 
a  piece  of  this  hind  so  situate  to  Washington  Mil- 
ler, and  in  the  deed  the  property  was  described 
as  situate  on  the  northeast  corner  of  Myrtle  and 
Brooklyn  streets,  and  extending  northward  70 
feet  along  Brooklyn  Street.  This  ^rooklyn 
Street  was  at  that  time  on  the  city  plan,  though  as 
yet  unopened. 

The  exceptions  were  sustained  by  the  Court, 
who  set  a:$ide  the  award  of  damages  to  Wilkin- 
son.    (Fifth  and  sixth  assignments  of  error.) 

Thereupon  Wilkinson  took  this  writ,  assigning 
for  error  the  action  of  the  Court  in  referring  the 
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petition  back  to  the  jary  of  view,  and  in  setting 
ande  the  award  to  appellant  as  above. 
E^fin  O,  Miehener^ioT  plaintiff  in  errw. 
Hie  first  four  aarignmeata  of  error  are  disposed 
of  bj  the  deeuions  of  tbis  Court  lately  rendered 
in  tbe  two  easea  a£^ 

h  re  MagaoUa  Avemie,  20  Wbiklt  Kotbs,  198. 
U  rt  N«w  Str««t,  Id. 

AU  the  eases  of  dediea^n  bj  deed  arising 
from  the  mention  of  the  street  as  a  boundary  line 
sre  cases  where  the  street  has  been  l|ud  out  and 
plotted  by  the  property  owner,  and  not  by  the 
dtj  tuthoritiea. 

Sehemlj  v.  Com.,  12  Casey,  62. 

Darlington  v.  Com.,  5  Wright,  63. 

Baker  v.  Chester  Gas  Works,  23  Smith,  116. 

Traitt  v,  Spotts,  6  Norris,  441. 

Schemly  v-  Pittsburgh,  8  Out.  472. 

Transne  v.  Sell,  9  Id.  604. 

h  re  Peaii  Street,  17  Wibklt  Notbs,  821. 

Mention  of  a  street,  laid  out  by  the  munici- 
pality on  its  public  plan,  as  a  boundary  line  in  a 
deed,  is  not  a  dedication  of  the  land  in  the  soil  of 
tlie  street  to  public  use. 

Ballinger  r.  Banal  Society,  10  Barr,  137. 

Forbes  Street,  20  Smith,  425. 

Ltdiigh  Street,  32  Id.  8% 

BoroQgh  of  Baston  v.  Binek,  19  Wsbklt  Notbs, 
561. 

Girard  Ayenne,  44  Leg.  Int.  166. 

Eleventh  Street,  9  Howard  (N.  Y.),  208. 

Boole  V.  Attj.-Gen.,  22  Ala.  190. 

Bowers  v.  Manolao.  Co.,  4  Cash.  332. 
Ckaries  F.  Warwick,  city  solicitor,  and    IFtT- 
Uam  H,  Addieksy  assistant  city  solicitor,  made 
Bo  ailment,  but  submitted  a  printed  brief  on 
January  29th. 

Where  lots  are  sold  and  conreyed  according 
to  a  plan  which  shows  them  to  be  on  a  street, 
this  createa  an  implied  covenant  of  the  existence 
of  tMb  street,  and  operates  as  a  dedication  to  public 

In  re  Story  Street,  11  Phila.  456. 

Tranaoe  r.  Sell,  14  Wbkklt  Notbs,  397. 

In  re  Berks  Street,  15  Phila.  381. 

Birmingham  Borough  v,  Anderson,  12  Wright,  253. 

lopf  r.  Utter,  5  Oat.  27. . 

Citjr  of  Phila.  v.  Friday,  1  Brew.  320. 

h  re  Pearl  Street,  17  Wbbklt  Notbs,  321. 

February  20,  1888.  The  Court.  The  first 
four  asaigDBieDta  of  error  are  disposed  of  by  the 
decision  of  this  Court  in  the  case  of  Magnolia 
Avenue  (iO  Wbbklt  Notes,  198),  and  they  are 
therefore  sostained; 

The  question  raised  by  the  remaining  assign- 
ments is  one  of  dedicatioji.  Does  one  who  in 
mailing  a  deed  of  his  land  refers  as  a  boundary 
to  s  street  laid  oot  but  not  opened  thereby  dedi- 
Oftteso  much  of  his  land  as  lies  within  the  street 
limits  to  the  public,  and  thus  deprive  himself  of 
t  right  to  oompensation  when  his  land  is  actually 
taken?     If  the  question   were  one   between  a 


grantor  and  grantee,  and  involved  a  right  of 
way  over  tlie  street  upon  which  the  4and  con- 
veyed bordered,  of  course  the  grantor  must  make 
good  his  covenant  that  there  was  a  street  corre- 
sponding with  the  one  described  in  the  deed. 
But  that  is  the  law  not  upon  the  theory  of  a  dedi- 
cation to  public  use,  but  upon  the  implied  contract 
between  the  parties.  As  between  them,  every 
consideration  vequires  that  if .  the  ground  con- 
veyed is  described  as  bordering  upon  a  street, 
the  street  should  be  there  in  compliance  with 
the  description.  If  it  be  a  public  street  laid 
out  by  municipal  authority,  the  grantee  is  pre- 
sumed to  know  that  fact,  and  takes  his  title  sub- 
ject to  the  municipal  control  as  to  the  time  and 
circu distances  of  opening  it  for  use.  If  it  be  a 
street  laid  out  by  the  grantor  himself  over  land 
which  he  sells  in  lots,  there  is  necessarily  an  im- 
plied covenant  that  he  will  open  it  at  least  for 
the  use  of  his  grantees.  But  when  a  municipal 
government  lays  out  streets  upon  the  land  of  a 
private  citizen,  it  is  not  the  act  of  the  owner  in 
any  sense,  and  hence  there  is  no  necessity  for  an 
implication  of  a  covenant  against  the  owner  to 
give  his  land  to  the  public  without  compensation, 
nor  even  to  dedicate  it  to  public  use.  Why, 
then,  shall  these  implications  be  made  in  a  case 
where  the  street  is  laid  out  by  municipal  action 
and  the  owner  does  nothing  whatever  as  to  the 
public,  and  nothing  as  to  his  private  grantee  ex- 
cept simply  to  refer,  as  matter  of  description  in 
his  grant,  to  a  street  laid  out,  but  not  opened,  by 
public  authority.  In  making  such  a  grant  the 
public  is  not  in  privity  with  him  ;  his  dealing  is 
not  with  them  but  with  a  private  citizen.  What- 
ever may  be  his  obligation  to  that  citizen  because 
of  the  private  contract  between  them,  no  analogy 
requires  a  similar  deduction  to  be  made  between 
the  owner  and  the  public.  Of  course  «n  owner 
may  dedicate  his  ground  to  public  use  as  streets 
by  dividing  his  land  into  lots  and  streets  upon  a 
plan  made  for  the  purpose  and  selling  the  lots  in 
accordance  therewith.  But  in  such  case  the  acts 
done  are  his  own  acts,  and  because  they  are  his 
they  justify  the  inference  of  dedication. 

There  are  but  i'eyr  reported  cases  in  which  the 
direct  question  has  arisen.  The  case  of  Ballinger 
V.  The  Union  Burial  Ground  Society  (10  P.  S.  R. 
185)  is  one  of  the  earliest.  Its  porport  is  thus 
expressed  in  the  syllabus :  A  sale  of  a  lot  by  a  plan 
on  which  &  public  street  is  laid  out  as  one  of  the 
boandaries,  and  a  conveyance  describing  the  lot  as 
a  lot  on  W  Street  as  the  same  shall  be  opened, 
and  bounded  on  the  south  by  W  Street,  does  not 
create  a  covenant  on  whiolr  the  grantors  are  lia- 
ble where  the  street  was  subsequently  vacated  by 
legidaUve  authority  and  the  grantors  entered 
upon  and  occupied  the  land  over  which  it  was 
laid  out.  Coulter,  J.,  in  discussing  the  legal 
effect  of  the  descriptive  words  of  the  grant,  said : 
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**  But  did  the  words  used  in  the  deed  amount  to 
a  covenant  or  can  a  covenant  be  squeezed  out  of 
them  ?  Every  lot  granted  must  have  a  boundary 
to  fix  its  locality,  and  what  boundary  so  fit  and 
proper  as  a  street  laid  out,  marked,  and  declared 
a  public  highway  according  to  law  ?  It  was  not 
then  actually  open,  but  to  be  opened  when  public 
convenience  required.  This  both  parties  knew, 
for  it  was  the  law,  and  all  people  are  supposed  to 
know  the  law  on  the  subject  about  which  they 
contract.  ...  It  would  be  a  novel  legal  doctrine 
to  broach  over  the  broad  lands  of  the  State,  that 
if  one  sold  land  bounded  by  a  public  highway,  he 
might  be  sued  for  a  covenant  broken  if  the  pub- 
lic, in  any  time  to  come,  should  vacate  the  high- 
way. The  parties  describe  the  subject  of  the 
contract  under  an  existing  state  of  things  as 
known  and  accessible  to  everybody.  But  this 
does  not  amount  to  a  covenant  that  this  state  of 
things  shall  be  perpetual." 

The  value  of  this  decision  consists  in  the  dis- 
tinction it  makes  between  the  effect  of  words  of 
description  in  a  private  grant  where  the  adjoin- 
ing street  is  laid  out  by  public  authority  and 
when  by  the  act  of  the  owner. 

In  the  case  of  Forbes  Street  (70  P.  S.  R.  125), 
commissioners  were  appointed,  under  an  Act  of 
1836,  to  set  off  and  survey  a  tract  adjoining 
Pittsburgh  as  a  city  district,  make  a  plan  of  it, 
locate  and  mark  streets,  etc.,  and  return  the  plan 
to  the  Quarter  Sessions,  which  being  approved, 
the  streets  to  be  public  highways.  The  district 
was  surveyed,  the  plan  made  and  returned,  and 
the  streets — Forbes  Street  being  one — were  lo- 
cated. After  the  plan,  Aiken  sold  a  lot,  describ- 
ing it  as  bounded  on  Forbes  Street.  Tiiis  was 
not  a  dedication  by  him  of  his  land  covered  by 
Forbes  Street.  Tiiis  Court,  Read,  J.,  having 
said  that  the  Act  made  two  classes  of  streets,  oile, 
such  as  were  laid  out  by  the  commissioners  and 
the  other  such  as  had  been  laid  out  and  approp^- 
ated  by  private  persons  for  public  use,  or  for  the 
use  of  owners  of  lots  fronting  thereon,  concluded : 
<'  So  the  question  of  dedication  in  all  the  author- 
ities in  this  State  really  applies  only  to  streets  of 
the  second  class,  and  has  no  application  to  streets 
of  the  first  class,  wh'ch  in  one  of  the  cases  creates 
the  absurdity  of  dedicating  by  inference  a  house, 
as  well  as  the  ground  on  which  it  stands,  to  the 
public." 

The  case  of  Borough  of  Easton  t^.  Rinek  (19 
Weekly  Notes,  561)  seems  to  be  quite  in  point 
with  the  present.  On  the  opening  of  Eighth 
Street  in  the  Borough  of  Easton,  the  heirs  of 
Jacob  Rinek  applied  for  an  assessment  of  dam 
ages  by  reason  of  opening  the  street  and  taking 
their  land  covered  by  the  street.  The  case  is 
not  well  reported,  but  an  examination  of  the 
paper-books  shows  that  on  the  trial,  after  proof 
of  the  value  of  the  land  taken,  the  borough  offered 


to  prove  that  Jacob  Rinek,  the  deceased  ancestor, 
had  sold  lots  bordering  on  Eighth  Street,  the 
deseription  of  one  of  them  being  as  follows  r 
*<  Beginning  at  the  southeast  comer  of  Ferry  and 
Eighth  streets,  as  laid  out  in  the  new  plan  of 
said  town ;  thence  east  sixty  feet,  etc.,  ...  to 
said  Eighth  Street ;  then  north  along  the  east  line 
of  said  Eighth  Streipt,"  etc.,  etc.  The  records 
of  the  deeds  thus  ttikde,  and  also  of  the  public 
maps  of  the  borough,  showing  that  Eighth  Street 
was  a  public  street  of  the  borough  pnor  to  said 
deeds,  were  offered  to  prove  a  dedication  of  the 
ground  occupied  by\he  street  to  public  use,  but: 
they  were  rejected  by  the  Court  below,  and  this 
was  the  error  assigned  here.  In  a  Per  Curiam 
opinion  we  said :  **  No  question  arises  between 
the  vendor  and  vendee  of  land  fronting  on  a 
street.  The  sole  claim  is  by  the  owner  of  the 
land  against  the  municipality  for  damages  which 
he  sustained  by  its  taking  of  bis  land  for  a  street. 
No  damages  were  sustained  until  the  street  was 
opened."  The  judgment  of  the  Court  below  was 
affirmed. 

The  only  case  which  seems  to  be  in  hostility 
with  the  foregoing,  is  In  re  Opening  of  Pearl. 
Street  (HI  P.  S.  R.  d65),  but  an  examination 
of  that  case  as  it  appears  in  the  report  and  in 
the  paper-books,  discloses  that  it  is  entirely 
different  from  the  present  and  that  it  does 
not  raise  the  question  arising  upon  this  record. 
It  was  not  an  application  for  damges  by  the 
original  owner  upon  the  opening  of  the  street, 
but  pf  certain  grantees  of  the  original  owners 
and  of  others  who  claimed  under  them.  The 
Baring  estate  owned  the  land  and  in  1858  the 
then  owners,  two  English  ladies,  executed  a 
formal  act  of  dedication  to  public  use  of  a  large 
number  of  streets  extending  through  the  whole 
of  a  tract  of  thirty  acres  together  with  #  re- 
lease of  damages  to  the  city  for  the  opening  of  the 
streets.  Accompanying  this  written  and  sealed 
dedication  was  a  plan  of  the  whole  property,  with 
the  streets  all  laid  out  upon  it,  and  all  named  ex- 
cept Pearl  Street  which  bad  not  then  been  named, 
but  which  was  nevertheless  marked  and  laid  out 
as  a  thirty  feet  street  on  the  plan.  This  plan 
was  expressly  referred  to  in  tiie  act  of  dedication 
and  made  a  part  of  it  ai^d  the  fact  of  dedication 
was  just  as  complete  and  perfect  as  to  it  as  it  was 
in  regard  to  all  the  other  numbered  and  named 
streets  on  the  plan.  Moreover,  in  the  deed  to 
Richard  Smithurst,  from  the  Baring  trustees,  this 
street  is  expressly  mentioned  as  a  street  included 
in  the  grant,  and  of  course  it  could  only  be  re- 
garded as  an  already  dedicated  street,  for  which 
no  damages  could  ever  be  claimed  by  anybody. 
The  same  description  appeared  in  the  deed  to 
Steen,  and  it  was  his  trustees  who  claimed  dam- 
ages in  the  case  of  Pearl  Street.  There  were 
other  claimants  but  none  of  them  could  have  any 
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greater  rights  than  the  Baringa,  Smithurst,  or 
Steen,  all  of  whom  preceded  them  in  the  title 
tod  were  alike  excluded  from  damages  by  the 
vritien  dedication.  The  paper  books  show  that 
counsel  against  the  claimants  argued  the  case 
npon  this  very  ground.  Viewed  in  the  light  of 
tkae  facts  the  language  of  this  Court  in  the  Per 
Curiam  opinion  in  the  case  of  Pearl  Street  was 
entirely  apposite  and  appropriate,  but  it  decides 
nothiog  as  to  the  present  contention,  which  did 
not  then  arise.  It  is  not  necessary  to  review  the 
other  authorities  cited  for  the  appellees.  They 
are  not  in  point  and  we  are  clearly  of  opinion 
that  upon  the  exact  facts  of  the  present  case  the 
doctriDe  of  dedication  by  impJication  does  not 
applj  as  against  the  claim  of  the  appellants.- 
The  assignments  of  error  are  all  sustained. 

Decree  reversed,  and  record  remitted  for  fur* 
tber  proceedings  at  the  cost  of  the  defendants  in 
error. 

Opinion  by  Grbrn,  J, 

Thckksy,  J.,  absent. 

8.  H.  T. 


Jan.  '87,  407.  January  16,  1888. 

Royal  Insurance  Company  v.  Beatty. 

PoUcy  of  fire  insurance — Contract — Not  neces^ 
$an'/y  renewed  by  silence  as  to  a  request  for 
renewal —  When  contractual  obligation  imposed 
by  mere  silence —  When  there  is  a  duty  of  speech 
in  regard  to  such  obligation. 

Although  circumstances  maj  exist  which  will  im- 
poe«  a  contractaal  obligation  by  mere  silence,  saob  oir- 
comstances  are  exceptional  in  their  character  and  of 
extreibely  rare  occurrence. 

No  legal  liability  can  arise  out  of  mere  silence  of  the 
party  sought  to  b«  affected,  unless  he  was  subject  to  a 
daty  of  speech,  whiuh  was  neglected  to  the  harm  of  the 
other  party.  If  there  is  no  duty  of  speech,  there  can 
be  DO  harmful  omission  arising  from  mere  silence. 

Plaintiff  brought  suit  upon  two -policies  of  insurance 
issued  by  defendant,  a  fire  insurance  company.  At  the 
time  of  the  fire  he  held  no  policy  against  defendant,  but 
aili^ed  that  the  latter  had  agreed  to  continue  the  op- 
eration of  the  policies  by  **  binding"  them.  In  support 
of  this  aUegatien  a  witness  was  called  who  took  the 
two  polieiea  in  question  (Beatty's)  with  other  policies 
belonging  to  another  person  (Priestly),  to  the  agent  of 
the  defendant,  to  have  them  renewed.  He  asked 
"Mr. 8.  will  you  renew  the  Beatty  policies  and  the 
Bight  privilege  fbr  Mr.  Priestly  ?"  There  was  nothing 
more  said  at^ut  the  polioiea  at  the  time,  and  no  an- 
swer was  returned,  nor  was  anything  done  as  to  them : 
•  Bdd,  (1)  That  this  conversation  did  not  constitute 
&  contract. 

(2)  That  the  silence  of  defendant's  agent  was  evi- 
dMoe  either  that  the  question  was  not  heard,  or  that 
it  was  not  intended  to  comply  with  the  request. 

(3)  That  plaintiff  'a  agent  having  received  no  an 


swer  to  his  question,  it  was  his  duty  to  repeat  it  until 
answered. 

(4)  Even  if  defendant  heard  plaintiff's  request,  and 
made  no  answer,  an  inference  of  assent  did  not  neces- 
sarily follow. 


Error  to  the  Common  Pleas  No.  2,  6f  Phila- 
delphia County. 

Assumpsit,  by  William  Beatty  against  the 
Royal  Insurance  Company  upon  a  p^icy  of  in- 
surance against  fire,  which  it  was  averred  had 
been  renewed  and  was  in  force  when  the  loss  by 
fire  occurred.  l?he  deijence  was  that  the  policy 
had  not  been  renewed. 

Upon  the  trial,  before  Hare,  P.  J.,  the  follow- 
ing facts  appeared :  The  policy  was  issued  by  the 
company  to  the  plaintiff,  and. expired  January 
6,  1887.  Upon  January  5  a  clerk  of  the  broker 
who  had  the  policies  in  charge  was  directed  to 
visit  the  office  of  the  company  to  have  this  policy, 
with  others  which  were  about  to  expire,  "bound,** 
which  means  renewed,  or  deemed  to  be  in  force, 
until  it  was  ascertained  whether  there  would  be 
a  change  in  the  rate  of  insurance,  when  the  in- 
sured would  have  the  privilege  of  determining 
whether  to  let  the  policy  lapse  or  renew.  The' 
clerk  had  a  memorandum  of  other  policies  in 
which  he.  wished  to  have  the  ♦♦  night  clause,'* 
that  is,  the  privilege  of  working  by  night,  al- 
tei'^d.  This  clerk,  Mr.  Samuel  M.  Beatty,  called 
as  a  witness  by  the  plaintiff,  testified:—^ 

"  The  Royal  Company  had  some  policies  to  be 
renewed  and  I  went  in  and  bound  them. 

*'  Q.  State  what  was  said  and  done  ? 

"A.  I  went  into  the  office  of  the  Royal  Com- 
pany  and  asked  them  to  bind  the  two  policies  of 
Mr.  Beatty,  expiring  to-morrow. 

♦*TuE  Court.  Who  were  the  policies  for? 

"A.  For  Mr.  Beatty. 

**  The  Court.  That  is  your  name,  is  it  not? 

"A.  Yes,  sir.  These  were  the  policies  in 
question.  I  renewed  the  policies  of  Mr.  Priest lyw 
And  I  asked  them  to  renew  the  night  privilege 
for  Mr.  Priestly  up  to  the  Ist  of  April.  There 
was  nothing  more  said  about  the  Beatty  policies 
at  that  time. 

"  The  Court.  What  did  they  say? 

"A.  They  did  not  say  anything,  but  I  suppose 
that  they  went  to  their  books  to  do  it.  They 
commenced  to  talk  about  the  night  privilege,  and 
that  was  the  only  subject  discussed." 

Upon  further  examination  he  was  asked : — 

"  Q.  Did  you  say  anything  about  those  poli- 
cies (Robert  Realty's)  at  tliat  time  ? 

"A.  No,  sir;  I  only  spoke  of  the  two  policies 
for  William  Beatty, 

"  Q.  What  did  you  say  about  them  ? 

"A.  I  went  in  and  said,  ^  Mr.  8kinner,  will 
you  renew  the  Beatty  policies  and  the  night 
privilege  tor  Mr.  Priestly?*  and  that  ended  it. 


Digitized  by 


Google 


6o 


WEEKLY  NOTES  OF  CASES. 


*^  Q.  Were  the  other  companies  bound  in  the 
same  way  ? 

*'A.  Yes,  sir;  and  I  asked  the  Royal  Company 
to  bind  Mr.  Beatty." 

Mr.  Skinner,  the  defendant's  renewal  clerk^ 
testified  that  he  had  heard  nothing  of  the  request 
to  insure,  and,  further,  ''I  think  it  was  on  the 
5th  of  January  when  Beatty  came  to  the  office 
and  asked  me  to  renew  two  policies  oi'  Mr. 
Priestly,  and  also  to  renew  the  night  privileges 
on  those  policies.  I  gave  orders  to  the  policy 
clerk  on  a  slip  of  paper  for  new  policies,  and  told 
Mr.  Beatty  that  be  knew  that  we  could  not  re* 
new  night  privileges:  that  he  would  have  to 
bring  in  forms  for  new  privileges.  He  objected 
to  this  and  said  be  did  not  see  why  we  could  not 
renew  the  policy.  I  told  him  it  was  the  custom 
of  the  office ;  that  we  had  lo  have  the  numbers 
for  renewal  of  each  privilege,  after  which  he 
went  out  of  the  office  without  saying  anything 
further  to  me. 

**  Q.  Did  he  or  not  then  ask  you  to  mark  Wil- 
liam Beatty's  policies  as  binding  ? 

"A.  He  did  pot." 

Testimony  was  offered  by  the  defendant  that 
they  had  acted  upon  the  belief  that  the  policies 
were  not  renewed  and  were  not  in  force  before 
the  time  of  the  fire.  This  evidence  was  rejected. 
(First,  second,  and  third  assignments  of  error.)  > 

Defendant  requested  the  Court  to  charge:  (1) 
"  There  was  no  evidence  of  an  acceptance  by  the 
defendant  of  the  oflfer  to  renew  plaintiff's  poli- 
cies, and  the  verdict  of  the  jury  must  be  for  the 
defendant"  Refused.  (Fourth  assignment  of 
error.) 

Verdict  for  the  plaintiff  and  judgment  thereon. 
Defendant  then  took  this  writ  and  assigned  error 
as  above. 

Richard  O.  McMurtrie^  for  plaintiff  in  error. ^ 

It  may  be  conceded  that  if  the  defendant 
heard  the  request  and  said  nothing,  he  may  be 
within  the  rule  relied  on  by  the  Court.  But  the 
rule  applies  only  where  there  is  a  duty  to  speak, 
and  silence  misleads.  It  is  impossible  to  assert 
that  if  I  do  not  hear  atid  understand,  I  am  com- 
pelled to  speak  on  the  pain  of  being  concluded. 
Hearing  and  understanding  are  pre^supposed  in 
the  maxim. 

The  plaintiff  did  not  pretend  to  assert  that  the 
defendant  heard  him.  He  implies,  of  course, 
that  he  supposed  he  had,  but  when  the  denial 
came  it  was  necessary  to  do  something  more  than 
rely  on  the  presumption  that  a  remark  had  been 
heard. 

It  was  quite  clear  on  the  defendant's  side  that 
his  agent  had  done  nothing  and  said  nothing  to 
make  a  contract.  He  had  told  his  master  there 
was  none  made ;  that  he  had  not  been  asked  to 
make  it,  and  his  master  had  act«d  on  this. 

Was  there  any  evidence  that  warranted  the 


inference  that  this  was  mistaken  or  false  ?  No 
one  asserted  that  he  had  heard,  or  that  the  speak- 
ing was  such  that  he  must  have  beard.  And 
after  the  denial  and  proof  corroborative  that  de- 
fendant had  acted  on  the  footing,  tliat  there  was 
no  contract,  there  was  no  attempt  to  give  any  fact 
that  could  justify  the  assumption  of  the  unproved 
and  denied  fact  that  a  request  to  renew  or  bind 
was  heard  and  known  to  have  been  made. 

Then  the  case  being  that  the  plaintiff  must 
affirmatively  establish  the  making  of  the  contract 
and  there  being  nothing  more  than  a  statement 
of  a  request  not  followed  by  any  act  or  by  any 
assertion  that  the  request  was  so  made  as  to  be 
certainly  heard,  in  judging  between  the  two  the 
Court  seemed  to  suppose  it  was  a  mere  question 
of  which  was  to  be  believed,  not  seeing  that  if 
both  spoke  the  truth,  which  was  at  least  possible, 
the  plaintiff  had  certainly  failed  to  prove  his 
case.  Then  the  evidence  rejected  should  have 
been  admitted.  Surely  if  my  Explanation  is  I 
did  not  hear  and  hence  did  not  assent,  if  I  am 
not  liable  because  I  did  not  hear,  if  the  plaintiff 
takes  the  risk  as  he  did  here  that  his  request  was 
heard,  can  I  not  ask. the  jury  to  consider  the  cor- 
roboration, viz.,  that  I  reported  that  no  such  re- 
quest had  been  made,  that  I  omitted  to  do  what 
I  would  have  done  had  I  heard. 

Oeorge  H.  Rarle,  Jr.  (Richard  P.  White  with 
him),  for  defendant  in  error. 

Admission  by  silence  also,  as  well  as  admission 
by  speech,  may  have  a  contractual  force  and  maj 
bind  as  effectually  as  may  words. 
Whartou  on  Contracts,  §  6. 

"  The  inquiry  is  not  what  has  a  moral  tendency 
to  persuade  the  mind,  but  what  has  a  legal  ten- 
dency, ....  a  party's  written  or  oral  declara- 
tions, or  his  silence,  have  not  been  permitted  to 
aid  him." 

Douglass  r.  Bfitohell,  11  Casey,  440. 

And  see — 
Chrisman  v.  Count,  2  M.  &  Gr.  807. 

J^ebruary  20,  1888.  The  Court.  We  find 
ourselves  unable  to  discover  any  evidence  of  a 
contractual  relation  between  the  parties  to  this 
litigation.  The  contract  alleged  to  exist  was  not 
founded  upon  any  writing,  nor  upon  any  words, 
nor  upon  any  act  done  by  the  defendant.  It  was 
founded  alone  upon  silence.  While  it  must  be 
conceded  that  circumstances  may  exist  which  will 
impose  a  contractual  obligation  by  mere  silence, 
yet  it  must  be  admitted  that  such  circumstances 
are  exceptional  in  their  character  and  of  ex- 
tremely rare  occurrence.  We  have  not  been 
furnished  with  a  perfect  instance  of  the  kind  by 
the  counsel  on  either  side  of  the  present  case. 
Those  cited  for  defendant  in  error  had  some  other 
element  in  them  than  mere  silence,  which  con- 
tributed to  the  establishment  of  the  relation. 
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B«t  in  any  point  of  yiew  it  is  difiieult  to  under- 
stand bow  a  legal  liability  can  arise  out  of  mere 
nknce  of  the  party  sought  to  be  affected,  unless 
he  was  sul^ject  to  a  duty  qf  speech,  which  was 
selected  to  the  harm  of  the  other  party.  If 
thwpc  was  no  duty  of  speech  there  could  be  no 
hannfal  omission  arising  from  mere  silence.  Take 
the  present  case  as  an  illustration.  The  alleged 
contract  was  a  contract  of  fire  insurance.  The 
plaintiff  held  two  policies  against  the  defendant, 
bat  they  had  expired  before  the  loss  occurred  and 
had  not  been  formally  renewed.  At  the  time  of 
the  fire  the  plaintiff  held  no  policy  against  the 
defendant.  But  he  claims  that  the  defendant 
agreed  to  continue  the  operation  of  the  expired 
policies  by  what  he  calls  ^*  binding"  them.  How 
does  he  prove  this  ?  He  calls  a  clerk,  who  took 
the  two  policies  in  question  along  with  other 
policies  of  another  person  to  the  agent  of  the 
defendant  to  have  them  renewed,  and  this  is  the 
account  he  gives  of  what  took  place :  "  The  Royal 
Company  had  some  policies  to  be  renewed  and  I 
went  in  and  bound  them.  Q.  State  what  was  said 
and  done?  A.  I  went  into  the  office  of  the  Royal 
Company  and  asked  them  to  bind  the  two  policies 
of  Mr.  Beatty  expiring  to-morrow.  The  Court. 
Who  were  the  policies  for?  A.  For  Mr.  Beatty. 
The  Court.  That  is  your  name,  is  it  not?  A. 
Yes,  sir.  These  were  the  policies  in  question.  I 
renewed  the  policies  of  Mr.  Priestly  up  to  the  1st 
of  April.  There  was  nothing  more  said  about 
the  Beatty  policies  at  that  time.  The  Coi7rt. 
What  did  they  say?  A.  They  did  not  say  any- 
thing, but  I  suppose  that  they  went  to  their  lM>ok8 
to  do  it.  They  commenced  to  talk  about  the 
night  privilege,  and  that  was  the  only  subject 
discussed."  In  his  further  examination  he  was 
asked:  "Q.  Did  you  say  anything  about  those 
policies  (Robert  Beatty's)  at  that  time  ?  A.  No, 
nr;  I  only  spoke  of  the  two  policies  for  William 
Beatty.  Q.  What  did  you  say  about  them? 
A  1  went  in  and  said,  ^  Mr.  Skinnqr,  will  you 
renew  the  Beatty  policies  and  the  night  privilege 
for  Mr.  Priestly,*  and  that  ended  it.  Q.  Were 
the  other  companies  bound  in  the  same  way? 
A  Yes,  sir;  and  I  asked  the  Royal  Company  to 
hind  Mr.  Beatty."  The  foregoing  is  the  whole 
of  the  testimony  for  the  plaintiff  as  to  what  was 
actually  said  at  the  time  when  it  is  alleged  the 
policies  were  bound.  It  will  be  perceived  that 
all  that  the  witness  says,  is,  that  he  asked  the 
defendant's  agent  to  bind  the  two  policies,  as  he 
states  at  first,  or  to  renew  them,  as  he  says  last. 
He  received  no.  answer,  nothing  was  said,  nor 
was  anything  done.  How  is  it  possible  to  make 
a  contract  out  of  this  ?  It  is  not  as  if  one  declares 
or  states  a  fact  in  the  presence  of  another  and  the 
other  is  silent.  If  the  declaration  imposed  a  duty 
of  speech  on  peril  of  an  inference  from  silence^ 
the  uct  of  silence  might  justify  the  inference  of 


an  admission  of  the  truth  of  the  declared  fact. 
It  would  be  only  a  question  of  hearing,  which 
would  be  chiefly,  if  not  entirely  for  the  jury.  But 
here  the  utterance  was  a  question  and  not  an 
assertion,  and  there  was  no  answer  to  the  ques- 
tion. Instead  of  silence  being  evidence  of  an 
agreement  to  do  the  thing  requested,  it  is  evi- 
dence, either  that  the  question  was  not  heard,  or 
that  it  was  not  intended  to  comply  with  the 
request. 

Especially  is  this  the  case  when,  if  a  compliance 
was  intended,  the  request  would  have  been  fol- 
lowed by  an  actual  doing  of  the  thing  requested. 
But  this  was  not  done ;  how  then  can  it  be  said  it 
was  agreed  to  be  done  ?  There  is  literally  noth- 
ing upon  which  to  base  the  inference  of  an  agree- 
ment,'upon  such  a 'state  of  facts.  Hence  the 
matter  is  for  the  Court  and  not  for  the  jury,  for 
if  there  may  not  be  an  inference  of  the  contro- 
verted fact  the  jury  must  not  be  permitted  to 
make  it. 

What  has  thus  far  been  said  relates  only  to  the 
effect  of  the  non-action  of  the  defendant,  either  in 
responding  or  doing  the  thing  requested.  There 
remains  for  consideration  the  effect  of  the  plain- 
tiff's non-action.  When  he  asked  the  question 
whether  defendant  would  bind  or  renew  the 
policies  and  obtained  no  answer,  what  was  his 
duty  ?  Undoubtedly  to  repeat  his  question  until 
he  obtained  an  answer.  For  his  request  was  that 
the  defendant  should  make  a  contract  with  him, 
and  the  defendant  says  nothing.  Certainly  such 
silence  is  not  an  assent  in  any  sense.  There 
should  be  something  done,  or  else  something  said 
before  it  is  possible  to  assume  that  a  contract  was 
established.  There  being  nothing  done  and 
nothing  said,. there  is  no  footing  upon  which  an 
inference  of  agreement  can  stand.  But  what  was 
the  position  of  the  plaintiff?  He  had  asked  the 
d^endant  to  make  a  contract  with  him  and  the 
defendant  had  not  agreed  to  do  so ;  he  had  not 
even  answered  the  question  whether  he  would  do 
so.  The  plaintiff  knew  he  had  obtained  no 
answer,  but  he  does  not  repeat  the  question  ;  he> 
too,  is  silent  thereafter,  and  he  does  not  get  the 
thing  done  which  he  asks  to  be  done.  Assuredly 
it  was  his  duty  to  speak  again  and  to  take  further 
action  if  he  really  intended  to  obtain  the  defen- 
dent's  assent.  For  what  he  wanted  was  some- 
thing affirmative  and  positive,  and  without  it  he 
has  no  status.  But  he  desists,  and  does,  and  says 
nothing  further.  And  so  it  is  that  the  whole  of 
the  plaintiff's  case  is  an  unanswered  request  to 
the  defendant  to  make  a  contract  with  the  plain- 
tiff, and  no  further  attempt  by  the  plaintiff  to 
obtain  an  answer,  and  no  actual  contract  made. 
Out  of  such  facts  it  is  not  possible  to  make  a  legal 
inference  of  a  contract.  The  other  facts  proved 
and  offered  to  be  proved,  but  rejected  improperly^ 
as  we  think,  and  supposed  by  each  to  be  con* 
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pistent  with  his  theory,  tend  much  more. strongly 
in  favor  of  the  defendant's  theory  than  of  the 
plaintiff's.  It  is  not  necessary  to  discuss  them 
since  the  other  views  we  have  expressed  are  fatal 
to  tl>e  plaintiff's  claim. 

Nor  do  I  concede  that  if  defendant  heard  plain- 
tiff's  request  and  made  no  answer,  an  inference 
of  assent  should  be  made.  For  the  hearing  of  a 
request,  and  not  answering  it  is  as  consistent, 
indeed  more  consistent,  with  a  dissent  than  an 
assent.  If  one  is  asked  for  alms  on  the  street, 
and  hears  the  request,  but  makes  ^o  answer,  it 
certainly  cannot  be  inferred  that  lie  intends  to 
give  them.  In  the  present  case  there  is  no  evi- 
dence that  defendant  heardthe  plaintiff's  requ^t, 
anU  without  hearing  there  was,  of  course,  no  duty 
of  speech. 

Judgment  reversed. 

Opinion  by  Green,  J. 

Tbunkkt,  J.,  absent.  h.  c.  o. 


Oct.  »87,  118.  October  13, 1887. 

Truby,  Assignee,  etc.  v.  Mosgrove  et  al. 

Contract  for  loan  of  money — Interest —  When  and 
when  not  usurious. 


When  a  contract  for  the  loan  of  money  oontafns  a 
promise  to  pay  a  sum  above  legal  iutereet,  and  that 
promise  depends  upon  a  contingency  and  not  upon  the 
happening  of  a  certain  event,  the  loan  is  not  nsurious. 

A.  borrowed  money  from  B.,  pledging  as  collateral 
security  therefor  certain  United  Pipe  Line  certificates. 
When  the  loan  was  made  it  was  agreed  in  writing  that 
A.  should  pay  seven  per  cent,  as  long  as  he  retained 
the  money,  and  that  he  was  to  have  the  privilege  of 
retaining  the  money  until  said  certificates  were  worth 
$1.15  per  barrel.  On  a  sale  of  thes^  certificates  bj  B.^ 
he  realized  a  sum  in  excess  of  his  loan  to  A.  and  sit 
per  cent,  interest  thereon,  but  less  than  the  amount  of 
said  loan  with  seven  per  cent,  interest.  In  an  action 
by  A.  against  B.  to  recover  the  excess  above  six  per 
cent.: 

IJeldf  that  the  contract  was  not  in  snbstauce  a  con- 
tract for  the  loan  of  money  but  a  venture  or  speculation 
in  oil,  that  the  loan  therefore  was  not  usurious  and  A. 
could  not  recever. 

Error  to  the  Common  Pleas  of  Armstrong 
County. 

Assumpsit,  by  Simon  Truby,  Jr.,  assignee  for 
the  benefit  of  the  creditors  of  D»  A.  Ralston, 
against  James  Mosgrove  and  William  Pollock, 
administrators  of  J.  £.  Brown,  deceased,  to  re- 
cover the  usurious  interest  paid  by  Ralston  to 
Brown  on  a  certain  contract  for  the  loan  of 
money. 

On  the  trial,  before  Williams,  P.  J.,  of  the 
fourth  judicial  district,  the  jury  found  the  follow- 
ing special  verdict :  "  We  find  that  D.  A.  Ral- 
ston borrowed  from  James  £.  Brown  at  different 


times  in  1880  money  amounting  together  to 
sixty  thousand  dollars.  That  he  secured  this 
loan  by  the  pledge  of  United  Pipe  Line  certifi- 
cates as  collateral  security,  at  the  rate  of  one 
thousand  barrels  of  oil  for  each  $1000  borrowed. 
That  said  certificates  were  sold  by  the  defendants 
aboui  November  20,  1882,  who  realized  there- 
from $870.31  in  excess  of  the  said  debt  and  six 
per  cent,  interest  thereon. 

'*  That  when  said  loan  was  made  it  was  agreed 
in  writing  that  Ralston  should  <  pay  seven  per 
cent,  as  long  as  he  retains  the  same,  not  to  be  less 
than  four  months,  and  Ralston  to  have  the  privi- 
lege to  retain  the  money  until  United  Pipe  Line 
certificates  are  worth  in  the  open  market  $1.15 
per  barrel.'  If  upon  these  facts  the  Court  .be  of 
opinion  that  the  reservation  of  seven  per  cent,  in- 
terest is  usurious,  then  we  find  for  the  plaintiff 
the  sum  of  $1074.45,  being  the  amount  of  said 
excess  with  interest  thereon.  If  the  Court  be 
of  opinion  that  the  reservation  of  said  rate,  is  not 
Qsarious  upon  the  facts  of  this  case,  then  we  find 
for  the  defendants." 

Upon  the  above  special  verdict  the  Court  sub- 
sequently entered  judgment  in  favor  of  the  de- 
fendants, whereupon  the  plaintiff  took  this  writ 
assigning  for  error  the  entry  of  judgment  as  above 
stated. 

M.  F.  Leason  (./.  H.  McCain  with  him),  for 
the  plaintiff  in  errory  cited — 

Schutt  V.  Evans,  109  Pa.  8t.  628. 

James  P.  Colter  (Edward  S.  Golden  and^.  Lk 
Goldefi  with  him),  for  the  defendants  in  error. 

January  8,  1888.  The  Court.  The  learned 
Judge  of  the  Court  below  entered  judgment  in 
favor  of  the  defendants  upon  the  special  verdict. 
In  this  there  was  no  error.  The  contract  be- 
tween Brown  and  Ralston,  while  resembling 
somewhat  a  contract  for  the  loan  of  money,  was 
not  so  in  substance.  It  was  practically  a  venture 
or  speculation  in  oil,  with  a  capital  to  be  furnished 
by  Brown.  If  unsuccessful,  that  is,  if  oil  never 
reached  $1.15  per  barrel  the  loss  fell  on  Brown ; 
if  successful.  Brown  was  to  get  his  money  back 
with  seven  pef  cent,  interest.  In  other  words 
he  risked  the  capital  with  the  chance  of  getting 
one  per  cent,  above  legal  interest  as  profit.  We 
do  not  see  any  taint  of  usury  in  this.  It  is  set- 
tled law  that  when  the  promise  to  pay  a  sum 
above  legal  interest  depends  upon  a  contingency 
and  not  upon  the  happening  of  a  certain  event, 
the  loan  is  not  usurious.  This  was  decided  ^n 
Philadelphia  &  Reading  Railroad  Company  r. 
Stichter(ll  Weekly  Notes,  325).  And  see,  also, 
Spain  r.  Hamilton's  Adm'r  (1  Wallace,  604); 
Corcoran's  Case  (Id.).  In  Philip  v,  Kirk- 
patrick  (Addison,  124)  the  principle  is  thus 
stated :  "  If  money  be  lent,  payable  on  a  con- 
tingency, which  may  never  happen,  as  the  arrival 
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of  a  ship,  more  than  legal  interest  may  be  re* 
serred  on  the  payment  and  it  is  not  usury,  for  the 
lender  risks  the  loss  of  the  whole." 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trunkey  and  Clark,  JJ.,  absent. 

O.K.  z. 


©ommott  Jlleas^ 


.1888. 


C  p.  No.  2.  January  21 

Schick  to  use,  etc.  v.  Goenncr. 

Fractice — Statement  under  Act  of  May  2^,  T887 
{P.  L.  271^) —  What  is  sufficient  statement  in 
asstimfisit  on  a  promissory  note-^lVho  may 
make  the  affidavit. 

Rule  to  file  a  more  specific  statement  of 
claim. 

Assumpsit,  in  which  the  following  statement 
was  filed : — 

ITie  above  action  is  brought  to  recover  the 
sum  of  five  hundred  dollars  (I500),  being  the 
amount  of  a  certain  promissory  note  of  Henry 
Goenner,  deceased,  to  the  plaintifi",  Martin  Schick, 
dated  March  31,  1885,  a  copy  of  which  is  set 
forth  below,  with  interest  from  the  fifth  day  of 
April,  1886.  And  the  said  Martin  Schick,  by 
assignment  dated  the  i6th  day  of  March,  1887, 
a  copy  of  which  is  set  forth  below,  assigned  all 
his  right,  title,  and  interest,  claim,  and  demand 
upon  the  said  note  to  Otto  A.  Seidel,  the  plain- 
tiff to  use. 

Copies  of  the  note  and  assignment  were  an- 
nexed. The  latter  authorized  a  suit  in  the  plain- 
tiff's name  to  Seidel's  use.  The  affidavit  was 
made  by  the  use-plaintiff. 
M.J,  O'Callaghan,  for  the  rule. 
The  affidavit  was  made  by  the  use-plaintiff, 
and  not,  as  it  ought  to  have  been,  by  the  plaintiff 
or  his  attorney. 

Goldbeck  v.  Brady,  44  Leg.  Int.  421. 
[Hare,  P.  J.     We  are  of  opinion  that  it  can 
be  made  by  either  the  plaintiff,  or  the  use-plain- 
tiff, or  his  attorney.] 
Charles  Z.  Bourguignon^  showed  cause. 


C.  P.  No.  2.  January  14,  1888, 

Gibson  v.  Women's  Homoeopathic 
Association. 

Mechanics*   liens — Time  of  filing  by  sub-con- 
tractors— Act  of  June  //,  J88j^  construed, 

Sur  rule  to  strike  off  mechanic's  lien. 

Gibson,  the  plaintiff,  was  a  sub-contractor  for 
the  erection  of  a  hospital  belonging  to  the  Wo- 
men's Homoeopathic  Association,  the  defendant ; 
McNichol  &  Son  were  the  contractors  for  the 
whole  building,  and  were  insolvent. 

On  June  2,  1887,  the  plaintiff  completed 
his  work  on  the  building,  and  on  November  3, 
1887^  filed  a  mechanic's  lien  for  the  same. 
After  the  date  of  the  completion  of  the  work, 
and  before  lien  filed,  the  Act  of  Assembly,  17 
June,  1887,  was  passed  (P.  L.  p.  413),  the  sec- 
ond section  of  which  provides: — 


The  Court.    Rule  discharged. 


c.  c.  B. 


<*AU  buildings  and  machinery  made  liable  to  a  me- 
chanic's lien  by  the  laws  of  this  Commonwealth  to  a 
contractor  or  material-man  for  work  doae  or  materials 
furnished  for  or  about  the  erection,  construction,  or  re- 
pairs thereof,  shall  also  be  liable  toi  a  mechanic's  lien  for 
any  work  done  on  said  building  and  machinery  by  any 
sub-contractor,  mechanic,  or  laborer. 

No  material-man  shall  have  the  right  to  file  a  lien,  un- 
less notice  of  the  amount  and  character  of  such  claim  be 
given  to  the  owner,-  or  reputed  owner,  his  authorized 
agent  or  attorney,  when  the  material  is  delivered  on  the 
premises  or  within  ten  days  thereafter:  Provided,  such 
sub-contractor,  mechanic,  or  laborer  shall  file  his  claim 
within  sixty  days,  setting  forth  the  nature  of  the  work, 
and  when  the  same  was  done  in  the  proper  county  as 
other  mechanics*  liens  are  filed." 

The  lien  filed  in  this  case,  while  within  the 
six  months  allowed  by  the  old  law  for  filing  liens, 
was  without  the  sixty  days  allowed  by  the  above 
recited  Act. 

Paschal  H.  Coggins,  for  the  rule. 

The  plaintiff  here  was  a  sub-contractor,  and 
this  Act  prescribes  that  they  must  file  their  liens 
withih  sixty  days. 

The  Legislature  have  power  to  alter,  modify, 
or  repeal  the  remedy  by  mechanic's  Hen  ;  there 
is  no  impairment  of  any  obligation  of  contract ; 
there  is  no  contract  relation  existing  between 
the  parties. 

Evans  v.  Montgomery,  4  W.  &  S.  218. 

Nor  was  there  any  vested  right  in  the  remedy 
until  the  lien  was  filed. 

Wood  on  Lied  of  Actions  (ed.  1883),  J  11. 

[Hare,  P.  J.  It  is  a  question  of  interpreta- 
tion whether  this  Act  was  intended  to  restrict 
the  time  for  the  filing  of  liens  by  sub- contractors. 
Its  intention  is  evidently  to  facilitate  the  filing  of 
hens,  and  it  is  to  be  so  construed.] 

E.  Hunn  Hanson,  contra. 

If  this  Act  is  applicable  to  claims  existing  at 
the  time  of  its  passage,  it  destroys  a  vested  right. 

By  virtue  of  existing  statutes  the  plaintiff  had 
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acquired  a  valuable  right,  one  by  which  he  had 
a  lien  before  the  passage  of  this  Act.  No  Act  is 
to  be  so  construed  as  to  take  away  a  vested  right 

Smith  V,  Morrison,  22  Pick.  430-2. 

McCable  v,  Emerson,  6  Harris,  ill.   . 

Fahnestock  v.  Wilson,  14  Norris,  301. 

But  the  Act  is  not  applicable ;  it'^is  prospective 
not  retrospective.  All  Acts  are  td  be  construed 
as  acting  prospectively  if  possible.      ' 

Taylor  v.  Mirchell,  7  Smith,  209. 
Price  V,  Mott,  2  Id.  3I5. 

The  Court,    Rule  discharged.        t.  b.  s. 


C.  P.  No.  4.  January  14,  1888. 

Roth  et  aU  v.  Hobson,  owncfy  and  Han- 
nuniy  Contractor. 

Mechanics*  Liens  —  Material  men —  Constitu- 
tional law — Act  0/  June  17,  1887 — Notice 
required  must  b^ given  to  owner  within  ten  days 
of  delivery  of  material— Practice —  The  Act 
of  June  17,  1887,  P.  Z.  41  J 9  providing  that 
**  No  mcUerial  man  shall  have  the  right  to  file 
a  lien,  unless  notice  of  the  amount  and  charac- 
ter of  such  claim  be  ^iven  to  the  owner  or  re^ 
puted  owner y  his  authorited  agent  or  attorney, 
when  the  material  is  deHvered  on  the  premises, 
or  within  ten  days  thereafter**  is  not  unconsti- 
tutional, and  where  the  required  notice  has  not 
been  given,  the  lien  will  be  stricken  off. 

Mechanic's  lien  filed  by  the  plaintiflfe,  as  sub- 
contractors, for  tin  roofing,  water  conductors, 
etc.,  alleged  to  have  been  furnished  to  a  building 
belonging  to  defendant  Hobson,  and  for  which 
defendant  Hannum  was  contractor.  The  items 
in  the  bill  of  particulars  bore  date  between 
August  20,  1887,  and  October  21,  1887,  and 
the  lien  was  filed  December  10,  1887.  There 
was  no  averment  in  the  claim  that  notice  had 
been  given  as  required  by  the  Act  of  June  17, 
1887. 

The  defendant,  Hobson,  obtained  a  rule  to 
show  cause  why  the  lien  should  hot  be  stricken 
off,  and  in  support  of  itJi)e(l  an  affidavit  setting 
forth  the  failure  to  give  notice. 

It  was  agreed  by  counsel  that  this  affidavit 
should  be  treated  as  though  it  w^e  a  deposition 
regularly  taken.  There  were  no  counter  affida- 
vits or  deposition. 

BenfafHin  P,  fVilson,  for  the  rule. 

A  mechanic's  lien  being  a  mere  creature  of 
statute  must,  in  order  to  be  valid,  comply  with 
all  statutory  requirements. 

Lauman's  Appeal,  8  Barr,  478. 

Barclay's  Appeal,  ii  Wkekly  Kotes,  359. 


The  Act  of  June  17,  1887  (P.  L.  413),  de- 
prives  material  men  of  the  right  to  a  lien,  unless 
notice  be  given  to  the  owner  or  his  agent,  of  the 
amount  and  character  of  the  claim,  within  tea 
days  after  delivery  of  the  material  on  the  prem- 
ises. This  notice  being  essential  to  the  validity 
of  the  lien,  must  be  averred  in  the  claim.  **  All 
the  facts  necessary  to  create  a  lien  must  be  dis- 
tinctly averred  in  the  claim." 

Per  Sterrett,  J.,  in  Steinman  v,  Henderson,  13 
Nor.  315. 

See  also — 
Shannon  v.  Shultz,  87  Pa.  St.  481. 
Einstein  v,  Jamison,  95  Id.  403. 
Loomis  V.  Fry,  10  Nor.  396. 

Sheldon  Potter,  contra. 

This  claim  is  filed  under  the  Act  of  i6th  of 
June,  1836.  It  cannot  be  stricken  off  unless  an 
irregularity  appears  on  its  face. 

It  is  contended  that  the  Act  of  17th  June, 
1887,  applies  to  this  case,  as  the  claim  is  partly 
for  materials,  and  that  as  the  notice  required  to 
be  given  by  material-men  under  that  Act  is  not 
averred  in  the  claim,  it  is  therefore  irregular, 
and  should  be  stricken  off.  But  the  second  sec- 
tion of  that  Act  requires  that  the  claim  shall  be 
filed  **  setting  forth  the  nature  of  the  work,  and 
when  the  same  was  done,  in  the  proper  county 
as  other  mechanics'  liens  are  filed,"  and  this 
claim  is  filed  in  the  form  and  manner  and  with 
all  the  requirements  prescribed  by  the  Act  of 
1836. 

Moreover  the  Act  of  1887  is  in  conflict  with 
sect.  3,  Art.  HI.  of  the  Constitution ;  and  if,  as 
contended,  it  applies  to  material-men  having  a 
lien  under  the  Act  of  1836,  then  is  it  in  conflict 
with  section  6,  Article  lU.  of  the  Constitution. 

£0  die.  The  Court.  Unless  an  Act  of  the 
Legislature  clearly  appears  to  transgress  the  pro- 
visions of  the  Constitution,  the  Courts  of  Com- 
mon Pleas  ought  not  to  declare  it  void,  but  should 
leave  it  to  be  passed  upon  by  the  Supreme  Court, 
We  are  not  convinced  that  the  Act  of  June  17, 
1887,  is  unconstitutional. 

It  is  a  supplement  to,  rather  than  an  exten- 
sion or  amendment  of  existing  laws.  To  do 
that,  it  was  not'  necessary  to  re-enact  the  me- 
chanic's lien  laws.* 

As  the  ten  days*  notice  required  by  the  Act 
was  not  given  in  this  case,  the  lien  cannot  be 
sustained. 

Rule  absolute. 

Opinion  by  Arnold,  J. 

l*C/,  Second  National  Bank  of  TittuviUe  v.  Caldwell, 
39  Leg. Int.  414] 

E.  P.  B. 
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g)upreine  Catirt 


Jto.  '86,  461.  April  22,  1887. 

Bechtel  to  use,  etc.  v.  Sheafer. 

Interpleader — For  what  purposes  insttttUed — 
Legisiaiion  ctffectingY-  ^hen  it  can  be  em- 
ploged^Act  of  March  27,  1848,  §  1. 

As  A  general  rule  the  imrtj  seekiDg  relief  bj  an  in- 
terpleader most  be  a  mere  stakeholder — he  must  not 
bira  iDcarred  any  independent  liability  to  either  of 
the  rival  claimants.  If  he  has  expressly  acknowl- 
edged the  title  or  right  of  one  of  them,  and  agreed  to 
hold  the  property  for  him ;  or,  disregarding  the  ad- 
Tene  claim  of  one,  has  by  contract  tnade  himself  liable 
in  any  event  to  the  pther,  he  cannot  be  said  to  stand 
indifferent  between  them. 


The  same  rule  applies  where  an  independent  lia- 
bility must  of  necessity  arise  out  of  the  very  nature  of 
the  relation  subsisting  between  the  parties,  with  re- 
spect to  the  subject  matter  of  dispute,  as  between  land- 
lord and  tenant,  attorney  and  client,  bailor  and  bailee, 
etc.  There  are  exceptions  in  these  cases,  however. 
Inhere  circumstances  make  the  reason  on  which  the 
general  rule  is  founded  inapplicable  in  the  particular 
cate. 

Tlie  proceeding  cannot  be  maintained  by  one  who 
hu  any  personal  interest  in  the  subject  of  contro- 
versy. Its  object  is  to  determine  to  which  of  several 
claimants  the  stakeholder  shall  pay  the  debt  or  duty 
about  which  there  is  no  dispute  except  as  to  the  person 
to  receive  it,  so  that  when  thdr  respective  rights  are 
determined  nothing  further  remains  in  controversy. 
The  mere  faot,  however,  that  a  contract  relation  exists 
between  the  stakeholder  and  one  of  the  claimants  will 
not  neeessarily  deprive  the  former  of  his  right  to  Hn 
inter^eader. 

Ans  where  A.  had  given  a  dne-bill  to  B.,  on  which 
nit  was  brought  in  the  name  of  B.  to  the  use  of  C, 
after  the  declaration  was  filed,  A.  filed  a  suggestion 
admitting  the  debt,  averring  his  readiness  to  pay  to 
the  person  entitled,  offering  to  bring  the  money  into 
Court,  and  averring  that  it  was  claimed  by  D.,  a  per- 
•00  not  a  party  to  the  suit,  and  praying  Uie  Court  to 
Bake  sBoh  ordor  an4  decree  as  might  be  necessary  for 
hit  protection.  A  rule  to  show  cause  properly  served 
00  liaintiff  and  claimant  was  subsequently,  after  hear- 
iag,  made  absolute,  and^B.  and  D.  were  directed  to 
interplead: 

Beid^  that  th«  better  practice  in  sook  oases  Is  to 
order  the  money  into  Court,  but  this  was  not  essen- 
tial, and  A.  by  offering  to  pay  it  in,  having  assumed 
the  relation  of  a  stakeholder  to  the  contestants,  the 
Court  properly  exercised  its  power  in  framing  the 
interpleader. 

Bid,  also,  that  A.  having  thus  assumed  tke  posi- 
tion of  a  mere  stakeholder,  if  he  complied  with  all  the- 


orders  of  the  Court  in  this  behalf,  had  the  right  to  be 
relieved  of  litigation  and  further  costs. 

The  phrase  in  the  Act  of  March  27,  1848,  §  1  (P.  L. 
265),  '*  which  have  lawfully  come  into  the  hands  or 
pos8€|^sion  of  the  defendant,"  has  special  reference  to 
**  goods  and  chattels"  and  not  to  money. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Assumpsit,  by  Isaac  P.  Bechtel  for  the  use  of 
Horatio  Jones,  trustee,  etc.,  against  Pet^r  W. 
Sheafer,  to  recover  a  balance  of  $2000  upon  a 
doe-bill  given  by  the  defendant. 

The  defendant  having,  by  suggestion  filed, 
averred  his  readiness  to  pay  the  debt,  but  that  a 
contest  existed  as  to  the  party  entitled  to  receive 
the  same,  an  interpleader  between  the  contesting 
claimants  was  ordered  by  the  Court  (Persh]NO>, 
P.  J.),  and  the  issue  thus  framed  was  tried,  re- 
sulting in  a  verdict  for  the  claimant  and  against 
the  plaintiff  in  the  original  suit.  Judgment  hav- 
ing  been  entered  accordingly,  the  plaintiff  took 
this  writ,  assigning  as  error  the  action  oi  the 
Court  in  directing  the  interpleader. 

The  facts  are  fully  set  forth  in  the  opinion  of 
the  Supreme  Court. 

F.  W.  Bechtel  (James  B.  Eeilly  with  hiia), 
for  plaintiff  in  error. 

Guy  E.  Farquhar  (N,  Hehlich  with  him^y  for 
defendant  in  error. 

January  3,  1888.  The  Court.  On  the  9th 
May,  1883,  Peter  W.  Sheafer  executed  and  d^*- 
livered  his  due-bill  to  Isaac  P.  Bechtel,  in  which 
he  acknowledged  himself  to  be  indebted  to  Bechtel 
in  the  sum  of  $6821.92,  payable  as  therein  stated ; 
and  on  the  loth  February,  1884,  an  action  of 
assumpsit  was  brought  against  Sheafer  in  the 
Court  of  Common  Pleas  of  Schuylkill  County,  in 
the  name  of  Isaac  P.  Bechtel,  to  the  use  of  Ho- 
ratio Jones,  trustee,  etc.,  to  recover  $2000>  the 
balance  remaining  unpaid  thereon.  After  the 
declaration  was  filed  and  before  the  plea  was  en- 
tered, the  defendant,  admitting  the  debt^  averring 
his  readiness  to  pay  to  the  person  entitled,  and 
offering  to  bring  the  money  into  Court,  filed  a 
suggestion  that  the  right  to  receive  it  was  claimed 
by  one  2^chariah  Batdorff,  a  person  not  a  party 
to  the  suit,  and  therefore  prajring  the  Court  to 
make  such  order  and  decree  as  might  be  neces- 
sary for  his  protection,  etc  A  rule  to  show 
cause,  etc.,  properiy  served  upon  the  plaintiff  and 
also  upon  the  claimant,  was  subse<|uently,  on 
hearing,  made  absolute,  and  Batdorff  and  Bechtel 
were  directed  to  interplead.  The  question  of  the 
defendant's  right  to  an  interpleader  having  been 
aft^wards  renewed,  the  Court  refused  to  recede 
from  its  former  decree  and  to  enter  judgment  for 
want  of  an  affidavit  of  defence,  but  directed  <<  an 
issue  to  be  formed,  to  determine  whether  the 
right  to  receive  the  aioney  passed  under  the 
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alleged  assignment  to  Batdorff,  in  which  issue 
Batdorff  was  made  plaintiff*  and  Bechtel,  for  use, 
etc,  defendant.  On  the  22d  September,  1885,  a 
verdict  in  the  feigned  issue  was  rendered  in  favor 
of  BatdorfT,  and  the  single  question  now  for  con- 
sideration, as  we  understand  the  case,  is  whether 
or  not  the  Court  had  jurisdiction  to  direct  the 
issue. 

The  proceedings  for  interpleader  would  appear 
to  have  been  instituted  with  particular  reference 
to  the  provisions  of  the  special  statute  of  27th 
March,  1848,  entitled/^  An  Act  relating  to  inter- 
pleading in  Berks  and  Schuylkill  counties"  (P. 
L.  265),  but  as  this  local  Act  is  substantially  a 
transcript  of  the  4th  and  5th  sections  of  the  Act 
of  11th  March,  1836  (P.  L.  76),  conferring  cer- 
tain equity  powers  upon  the  District  Court  of 
Philadelphia,  the  provisions  of  wliich  were  by 
the  Act  of  14th  February,  1857  (P.  L.  89),  ex- 
tended to  the  Courts  of  Common  Pleas  through- 
out the  Commonwealth,  the  question  for  consid- 
eration is  one  of  general  interest.  And  as  the 
sections  referred  to  of  the  Act  of  11th  March, 
1836,  are  founded  in  the  English  statute  of  1 
and  2  William  IV.  58,  the  decisions  of  the  Eng- 
lish Courts  upon  that  statute  may  with  propriety 
be  referred  to  in  the  construction  of  ours. 

The  plaintiff  contends  that  as  there  was  a  di- 
rect and  express  contract  relation  subsisting  be- 
tween Sheaferand  Bechtel^  by  the  terms  of  which 
Sheater  obliged  himself  to  pay  to  Bechtel  the 
amount  of  the  bill,  the  former  could  not  disclaim 
all  interest  in  the  subject  matter,  so  as  to  obcupy 
the  place  of  a  mere  stakeholder,  and  was  not 
therefore  entitled  to  raise  an  interpleader  between 
Bechtel  and  Batdorff. 

It  is  true,  as  a  general  rule,  the  party  seeking 
relief  by  an  interpleader  must  not  have  incurred 
any  independent  liability  to  either  of  the  rival 
claimants ;  if  he  has  expressly  acknowledged  the 
title  or  right  of  one  of  them,  and  agreed  to  hold 
the  proper^  for  him,  or,  disregarding  the  adverse 
claim  of  one,  has  by  contract  made  himself  liable 
in  any  event  to  the  other,  he  cannot  be  said  to 
stand  indifferent  between  them.  Illustrations  of 
this  rule  are  found  in  the  several  cases  cited  by 
the  plaintiff  in  error.  In  Crawshay  v.  Thornton 
(2  My.  &  Cr.  1),  the  general  nature  of  the  remedy 
by  interpleader  is  fully  discussed ;  in  that  case  A., 
as  the  agent  of  B.,  deposited  certain  iron  with  C. ; 
D.  claimed  to  be  the  owner  of  the  iron,  not  only 
under  assignment  from  A.  but  by  an  independent 
acknowledgment  and  undertaking  of  C.  that  he 
held  it  at  D.'s  disposal;  it  was  therefore  held, 
that  owing  to  this  independent  obligation  of  C, 
to  hold  the  iron  for  D.,  he  had  no  right  to  an  in- 
^rpleader  between  B.  and  D.  <*  The  case  ten- 
dered by  every  bill  of  interpleader,"  says  Maulb, 
J.,  *<  ought  to  be,  that  the  whole  of  the  rights 
claimed  by  the  defendants  may  be  properly  de- 


termined by  litigation  between  them,  and  that 
the  plaintiffs  are  not  under  any  liabilities  to  either 
of  the  defendants,  beyond  those  which  arise  from 
the  title  to  the  property  in  contest;  because  if 
the  plaintiffs  have  come  under  any  personal  obli- 
gations, independently  of  the  question  of  property, 
so  that  either  of  the  defendants  may  recover 
against  them  at  law  without  establishing  a  right 
to  the  property,  it  is  obvious  that  no  litigation  be- 
tween the  defendants  can  ascertain  their  respec- 
tive rights  as  against  the  plaintiffs." 

Horton  v.  The  Earl  of  Devon  (4  Welsh.  H.  &  G. 
Exch.  496)  is  a  case  precisely  similar ;  the  defend- 
ants, who  were  wharfingers,  had  certain  goods 
deposited  at  their  wharf  by  A.,  who  transferred 
them  to  B. ;  B,  by  ordef  transferred  them  to  the 
plaintiff,  at  the  same  time'  acquainting  the  de- 
fendants with  the  fact.  The  defendants  thereupon 
placed  the  goods  to  the  plaintiff's  account  on  their 
books  and  informed  him  of  th^iir  having  done  so ; 
A.  and  other  parties  subsequently  laid  claim  to 
the  goods,  on  the  ground  that  the  transfer  to  the 
plaintiff  was  fraudulent.  But  the  right  of  the 
plaintiff  as  against  the  defendants  was  supposed 
to  be  altogether  independent*  of  the  question  to 
whom  the  goods  in  truth  belonged,  and  it  was 
held  that  the  defendants  were  not  entitled  to  an 
interpleader.  So  in  Lindsey  v.  Barron  (60  Eng. 
Com.  Law.  Rep.  289),  the  personal  obligation  of 
Barrow  to  hold  the  box  of  plate  for  Lindsey  was 
independent  of  the  question  of  the  rightful  owner- 
ship, as  between  Lindsey  and  Medley,  the 
claimants  ;  and  in  Patomi  v.  Campbell  (12  Mees. 
Ss  Wels.  Exch.  277),  Campbell  had  incurred  a 
personal  obligation  to  Patomi,  independently  of 
the  actual  ownership  of  the  bill  in  dispute,  by  his 
agreement  to  bold  it  subject  to  his  disposal  under 
his  assignment,  and  in  both  cases  it  was  held  that 
the  remedy  by  interpleader  did  not  apply.  To 
the  same  effect  are  the  cases  of  James  v.  Pritch- 
ard  (7  Mees.  <&  Wels.  Exch.  216),  and  Dalton  v. 
Midland  Railway  Co.  (74  Eng.  Com.  Law.  Rep. 
457),  wbibt  the  doctrine  of  Slaney  v,  Sidney  (14 
Mees.  &  Wels.  Exch.  800)  and  Turner  v.  Ken- 
dal (13  Id.  171)  is  simply  this,  that  under  the  Act 
of  1  and  2  Wm.  IV.,  an  interpleader  will  not  be 
awarded  to  relieve  a  party  under  an  express  prom- 
ise to  pay  or  perform  against  an  antagonistic  and 
independent  claim. 

The  same  rule  prevails,  also,  where  an  indepen- 
dent liability  must  of  necessity  arise  out  of  the 
very  nature  of  the  relation  subsisting  between  the 
parties,  with  respect  to  the  subject  matter  of  dis- 
pute, as  between  landlord  and  tenant,  attorney 
and  client,  etc.,  for,  as  a  general  rule,  a  tenant 
cannot  deny  his  landlord's  title,  nor  an  attorney  his 
client's  right  to  money  received  for  him  as  such ; 
nor  can  a  bailee  ordinarily  raise  an  interpleader 
between  his  bailor  and  one  who  asserts  an  inde- 
pendent antagonist  and  paramount  title ;  but  even 
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a  tenant,  who  is  under  an  express  protaise  to  pay 
rent,  may  interplead  his  landlord  and  an  opposing 
daimant,  when  the  title  of  the  latter  is  derived 
from  the  lessor  after  the  lease ;  or  generally, 
when  there  is  privity  between  the  claimant  and 
the  lessor,  as,  for  example,  when  the  relation  of 
mortgagor  and  mortgagee,  trustee  and  cestui  que 
truit,  assignor  and  assignee,  etc.,  has  been 
created  between  them.  In  such  case,  the  tenant 
does  not  dispute  the  landlord's  title ;  so,  in  the 
ease  of  an  attorney,  agent  or  bailee,  whenever  the 
third  person  claims  the  debt  or  thing  under  a 
title  derived  from  the  bailor  or  principal,  by  as- 
signment, sale  or  mortgage,  subsequent  to  the 
bailment  or  agency,  he  may  compel  the  parties  to 
nterplead,  for  there  is  no  denial  of  the  original 
title  or  right,  the  only  dispute  is  as  to  the  effect 
of  the  sul^quent  act.  (Pomeroy's  Eq.  1326-7, 
note,  and  cases  there  cited.)  On  the  other  hand, 
a  party  to  a  contract  may  interplead  his  co-con* 
tractor  and  other  persons  who  in  like  manner  de- 
rive their  title  from,  or  are  in  privity  with  him. 
(Pomeroy's  Eq.,  supra,) 

These  ^neral  principles,  with  the  exceptions 
stated,  are  applicable,  whether  the  proceedings 
are  in  the  law  or  the  chancery  forms,  for  it  is 
enacted,  both  in  law  and  equity,  that  the  party 
seeking  relief  by  interpleader  shall  have  no  in- 
terest in  the  subject  matter. 

The  mere  fact  that  a  contract  relation  existed 
Mtween  Sheafer  and  Bechtel,  by  the  terms  of 
which  Sheafer  was  bound  to  pay  the  money  to 
him,  will  not  necessarily  deprive  Sheafer  of  the 
right  to  an  interpleader.  In  Pennypacker's  Ap- 
pal (57  Penn.  St.  114)  a  debt  was  due  on  a 
jndgment  bond,  given  by  Worth  to  Gause ;  the 
judgment  was  assigned  to  Anne  Watson,  who  af- 
terwards assigned  to  Buckwalter ;  Pennypacker, 
administrator,  etc.,  claimed  the  money,  alleging 
that  the  assignments  were  without  consideration 
and  fraudulent,  and  that  Gause  held  the  money 
88  agent  for  John  F.  Watson,  of  whose  estate  he 
was  administrator ;  he  gave  notice  of  his  claim  ; 
executions  having  been  issued,  Worth  paid  the 
money  into  Court  and  obtained  a  rule  on  the 
claimants  to  interplead  under  the  statute;  and, 
although  a  direct  and  express  contract  relation 
existed  between  Worth  and  Gause,  it  was  held 
hj  this  Court  to  be  the  precise  case  for  the  appli- 
cation of  the  law  of  interpleader  either  volunta- 
rily or  compulsorily.  So  in  Coates  v.  Roberts  (4 
Bawle,  100)  the  verdict  and  judgment  on  an  in- 
terpleader in  a  foreign  attachment  for  a  common 
debt  upon  contract,  was  held  to  be  conclusive 
npon  the  claimant  who  had  notice  under  the  prac- 
tice at  common  law  and  failed  to  defend.  In 
Brownfield  r.  Canon  (25  Penn.  St.  299)  the 
ictxm  was  in  assumpsit  for  a  debt  due  to  a  con- 
tnctor,  and  although  the  claimant  voluntarily  ap- 
peared and  interpleadedy  the  case  is  also  worthy 


of  consideration  here  on  a  question  of  jurisdic- 
tion. (See  also  McCoy  v.  McMurtrie,  12  Phila. 
Rep.  180.) 

It  is  true,  nevertheless,  that  the  proceeding 
cannot  be  sustained  by  a  party  who  has  any  per- 
sonal interest  in  the  subject  of  controversy. 
(Dohnert's  Appeal,  64  Penn.  814;  Bridesburg 
Mfg.  Co.'s  Appeal,  106  Id.  275.)  The  party 
applying  for  it  must  occupy  the  place  of  a  mere 
stakeholder  without  any  rights  of  his  own  to  be 
litigated.  The  object  of  the  proceeding  is  to  de-* 
termine  to  which  of  several  claimants  he  shall  pay 
the  debt  or  duty,  about  which  there  is  no  dispute 
except  as  to  the  person  entitled  to  receive  it,  so 
that  wh^n  their  respective  rights  are  settled, 
nothing  further  remains  in  controversy.  In  this 
case  it  is  clear  that  Sheafer  had  no  controversy 
with  either  of  the  claimants  as  to  his  indebted- 
ness or  the  amount  of  it;  in  proof  of  this  he 
oflers,  if  the  Court  shall  so  direct,  to  bring  the 
whole  sum  into  Court,  and  if  either  party  had 
desired  this  to  be  done,  it  doubtless  would  have 
been  done.  The  better  practice  in  such  cases 
is  to  order  the  money  into  Court,  but  this,  we 
think,  if  the  offer  to  do  so  was  distinctly  made, 
was  not  essential  to  the  exercise  of  the  power  of 
the  Court  in  the  framing  of  an  interpleader. 

The  suit  was  properly  brought  in  Bechtel's 
name.  A  recovery  could  not  have  been  had  in  any 
other  form,  and  if  Sheafer  had  not  admitted  the 
debt  and  offered  to  pay  the  money  into  Court, 
Batdorff  would  have  been  obliged,  in  order  to  es- 
tablish his  right,  either  to  resort  to  some  inde- 
pendent and  collateral  proceeding,  or  to  give 
notice,  promote  the  recovery,  and  ultimately  to 
rule  the  money  into  Court.  But  by  offering  to 
bring  the  money  into  Court,  Sheafer  assumed  the 
relation  of  a  stakeholder  to  the  contesting  claim- 
ants, and  if  he  complied  with  all  the  orders  of 
the  Court  in  this  behalf,  it  was  his  right  to  be  re- 
lieved of  litigation  and  further  costs. 

The  phrase  in  the  first  section  of  the  Act  of 
1848,  "which  have  lawfully  come  into  the  hands 
or  possession  of  the  defendant"  has  special  refer- 
ence we  think  to  "  goods  and  chattels"  and  not 
to  money.  The  language  may,  it  is  true,  be  read 
to  apply  to  both,  but  the  effect  of  such  a  construc- 
tion, if  the  words  are  taken  in  the  sense  suggested 
by  the  counsel  for  the  plaintiff  in  error,  would  be 
to  so  restrict  the  operation  of  the  Act  that  it 
would  be  applicable  to  a  very  small  class  of  cases 
indeed.  The  general  manifest  purpose  of  the 
statute  and  the  well  established  practice  under  it 
would  not  justify  us  now  in  giving  to  it  this  nar- 
row and  restricted  operation. 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

Paxsok  and  Stebrett,  JJ.,  absent. 

J.  D.  B.,  Jr. 
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Jan.  '83,  73. 


March  21,  1887. 


Zebley  v.  Storey. 


Malicious  prosecution — Evidence — Habeas 
corpus — Act  6f  February  18,  1785. 

In  an  action  for  an  alleged  xnalicioos  prosecution 
for  a  misdemeanor,  evidence  that  the  plaintiff  was  dis- 
charged upon  a  writ  of  habeas  corpus  is  admissible  in 
his  l^half.  Such  a  discharge  operates  as  a  final  deter- 
.  mination  of  the  prosecution  against  him  so  far  as  to 
entitle  him  to  maintain  the  action. 

In  an  action  for  a  malicious  prosecution,  which  has 
resulted  in  the  confinement  of  the  plaintiff  in  prison 
for  a  certain  period,  evidence  is  not  admissible  upon 
his  part  to  show  the  filthy  condition  of  the  prison  and 
the  discomforts  he  sustained  in  consequence.  The 
defendant  is  not  responsible  for  the  default  of  the 
county  or  its  officials  in  that  respect. 

In  an  action  for  malicious  prosecution  evidence  that 
the  defendant's  counsel  advised  him  that  it  was  his 
duty  to  institute  the  prosecution,  is  not  competent  evi- 
dence. 

The  admissibility  of  various  offers  of  evidence  re- 
viewed and  passed  upon  under  the  particular  circum- 
stances of  the  case. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  John  W.  Storey  against  John  Zebley, 
Jr.,  to  recover  damages  for  an  alleged  malicious 
prosecution. 

The  case  was  originally  brought  in  the  District 
Court,  and  twice  tried  before  Sharswood,  P.  J. 
Upon  each  occasion  a  rule  for  a  new  trial  was 
made  absolute.  The  case  was  then  certified  to 
the  Common  Pleas  No.  3.  On  the  first  trial  in 
that  Court,  a  verdict  was  rendered  for  the  plaintiff, 
but  a  rule  for  a  new  trial  was  made  absolute.  On 
the  second  trial  there  was  a  disagreement  of  the 
jury.  The  case  then  came  up  for  trial  a  third 
time  before  Ybrkes,  J.  The  following  were  the 
facts  of  the  case,  viz :  In  the  month  of  Septem- 
ber, 1868,  certain  goods  were  sold  by  the  defend- 
ant to  the  plain tifir,  for  which  the  plaintifi*  failed 
to  pay.  In  April,  1869,  the  defendant  caused 
the  arrest  of  the  plaintifi*,  alleging  that  the  goods 
had  been  obtained  by  false  pretences  on  plaintiff's 
part.  The  plaintiff  was,  in  default  of  bail,  com- 
mitted by  an  alderman  to  the  county  prison, 
where  he  remained  for  twenty-seven  days.  At 
the  expiration  of  that  time  he  was  discharged  by 
the  Court  of  Quarter  Sessions  upon  proceedings 
on  a. writ  of  habeas  corpus.  He  then  on  Septem- 
ber 4,  1869,  instituted  the  present  suit. 

The  plaintiff  offered  to  show  the  filthy  condition 
of  the  cell  in  which  he  was  confined  in  the  county 
prison,  and  the  uncomfortable  nature  of  his  other 
surroundings.  Objected  -to  by  the  defendant. 
Objection  overruled.  Evidence  admitted.  Ex- 
ception.    (First  assignment  of  error.) 

Plaintiff  also  offei^  in  evictence  an  exemplifi 


cation  of  the  record  of  the  Quarter  Session s, 
showing  the  discharge  of  the  plaintiff  on  habeas 
corpus.  Objected  to.  Objection  overruled.  Evi- 
dence admitted.  Exception.  (Second  assign- 
ment of  error.) 

The  defendant  being  called  on  bis  own  behalf 
testified,  among  other  things,  that  at  the  hearing 
in  the  habeas  corpus  William  H.  Ruddiman,  Esq., 
appeared  for  the  Commonwealth.  Witness  wa« 
then  asked  the  following  question :  "  Can  yoa 
say  whether  or  not  Mr.  Ruddiman  said  at  that 
time  to  the  Court  that  Storey  had  had  his  oppor- 
tunity and  ought  to  go  to  prison  ?" 

This  question  was  put  in  order  to  contradict 
matter  brought  out  by  cross-examination  of  plain- 
tiff by  defendant's  counsel.  Question  objected  to 
by  plaintiff.  Objection  sustained.  Exception. 
(Third  assignment  of  error.) 

One  McFarland,  having  been  called  as  a  wit- 
ness by  the  plaintiff,  was  subsequently  called  by 
defendant  and  asked  the  following  question,  in 
order  to  contradict  his  testimony  in  chief  for  the 
plaintiff:  Were  you  not,  at  an  examination  before 
Mr.  Reeves,  asked  by  Mr.  Gerbart :  **  Did  he, 
Storey,  not  say,  at  the  conversation  in  Franklin 
Square,  that  he  had  authority  to  buy  from  his 
brother,  but  that  he  had  no  written  authority,  as 
he  did  not  think  it  necessary  ?"  and  did  you  not 
answer,  **  I  do  not  recollect  anything  of  that  con- 
versation taking  place  there  at  that  time ;"  and 
if  you  made  such  answer  why  did  you  not  then 
say  that  Mr.  Zebley  said,  in  conversation  between 
him  and  members  of  the  firm,  that  Mr.  Storey 
had  told  him,  Zebley,  that  he  had  no  written  au- 
thority? 

Objected  to  by  plaintiff.  Objection  sustained. 
Exception.     (Fourth  assignment  of  error.)    . 

The  defendant  having  shown  that  his  counsel^ 
Joseph  R.  Rhoads,  Esq.,  had  advised  him  that  he 
had  a  right  to  prosecute  the  plaintiff,  offered  to 
prove  by  Mr.  Rhoads  that  he  had  also  advised 
defendant  that  it  was  his  duty  to  institute  such 
prosecution.  Objected  to  by  plaintiff.  Objection 
sustained.  Exception.  (Fifth  assignment  of 
error.) 

Joseph  T.  Ford,  Esq.,  plaintiff's  former  counsel, 
was  asked  by  defendant  the  following  question : 
"  Do  you  know  at  whose  instance  Mr,  Storey  was 
brought  up  from  prison  the  second  time?"-— to  be 
followed  by  the  inquiry,  whether  witness  knew  it 
was  at  the  instance  of  Mr.  Zebley  or  Mr.  Rhoads. 
Objected  to  by  plaintiff.  Objection  sustained. 
Exception.     (Sixth  assignment  of  error.) 

Defendant  also  offered  in  evidence  a  deposition 
of  one  William  F.  McFarland,  taken  upon  a  pre- 
vious occasion,  in  order  to  contradict  certain 
statements  made  by  McFarland  as  a  witness  for 
the  plaintiff.  The  material  part  of  the  deposition 
was  as  follows :  '<  He  (plaintiff's  brother)  said 
I  that  Jacob  Riegel  &  Co.  had  brought  suit  against 
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hb  brother,  but  that  he  did  not  know  whether  his 
brother  would  pay  or  not,  as  they  had  not  been 
on  good  terms  for  years.  I  mentioned  this  next 
day  to  Mr.  Zebley — the  said  witness  having 
already  testified  that  what  he  had  said  to  Zebley 
was  not  true."  Objected  to  by  plaintiff.  Objec- 
tion  sustained.  Exception.  (Seventh  assignment 
of  error.) 

The  defendant,  under  an  agreement  of  counsel, 
offered  in  evidence  the  notes  of  the  testimony  of 
one  John  M.  Cummings.  A  portion  of  this  was 
objected  to  as  immaterial,  to  wit,  as  follows 
"He  (the  plaintiff)  told  me  that  his  wife  was  a 
daughter  of  William  Means,  and  among  other 
things  he  asked  me  if  I  had  not  seen  my  brother, 
the  doctor,  lately.  I  said  I  had  not,  and  he  then 
said :  *  The  next  time  you  see  or  write  to  Jim, 
tell  him  you  sold  a  bill  of  giods  and  have  become 
acquainted  with  William  Storey,  and  he  will  re- 
member me.'  There  was  present  Mr.  Ivins,  at 
bid  desk,  within  a  few  feet  of  where  we  were  sit- 
ting. The  next  afternoon  he  came  in  and  said 
he  was  going  to  leave  the  city  that  night — the 
goods  were  charged  and  shipped  to  William 
Storey,  Curlsville.  I  sold  him  another  bill,  No- 
Tember  27,  1868.  Nothing  particular  occurred 
then — goods  were  charged  and  shipped  as  before. 
Be  did  not  tell  me  tlyin  he  was  John  W.  Storey, 
buying  for  William  Storey.'* 

Said  offer  was  made  to  contradict  the  plaintiff, 
whose  attention  had  been  called  particularly  to 
eaid  statement  of  Cummings  and  denied  by  him. 
Objection  sustained.  Exception.  (Eighth  as- 
signment of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
aUa,  as  follows :  "  A  discharge  of  the  plaintiff 
upon  a  writ  of  habeas  corpvSy  after  hearing  there- 
on in  the  Court  of  Quarter  Sessions,  is  not  such 
a  final  determination  of  the  prosecution  against 
him  as  will  entitle  him  to  maintain  his  present 
action,  and  the  verdict  of  the  jury  must  be  for  the 
defendant."     Refused. 

Verdict  and  judgment  for  the  plaintiff  for 
$2750,  and  judgment  thereon. 

The  defendant  thereupon  took  this  writ,  as- 
siping  for  error  the  admission  of  plaintiff's 
offers  of  evidence,  the  refusals  of  defendant's 
offers  of  evidence,  and  the  refusal  of  defendant's 
point  as  above. 

William  H,  Ruddiman^  for  plaintiff  in  error. 

George  Jatikin  and  Benjamin  Harris  Brewster, 
for  defendant  in  error. 

January  3,  1888.  The  Court.  This  was  an 
action  on  tbe  ease  for  a  malicious  prosecution  and 
has  about  it  the  unmistakable  flavor  of  antiquity. 
It  was  twice  tried  in  the  District  Court  by  our 
late  and  lamented  colleague.  Chief  Justice  Shars- 
ifrooD,  then  the  President  Judge  of  that  Court. 
After  the  adoption  of  the  present  Constitution, 


the  cause  was  certified  to^  the  Common  Pleas  No. 
3,  where  it  was  tried  by  the  late  Judge  Yrrkes. 
The  first  trial  resulted  in  a  verdict  for  the  plain- 
tiff, which  was  set  aside  and  a  new  trial  granted. 
At  the  second  trial  there  was  a  disagreement  of 
the  jury.  The  third  resulted  in  a  verdict  for  the 
plaintiff  and  a  judgment  upon  the  verdict.  It  is 
to  this  judgment  this  writ  of  error  was  taken.' 

The  first  assignment  alleges  that  the  Court 
erred  in  overruling  the  defendant's  objection  to 
the  plaintiff's  offer  to  show  the  condition  of  the 
cell  and  all  thai  occurred  there,  and  his  surround- 
ings there. 

The  plaintiff  was  arrested  upon  a  charge  of 
obtaining  certain  merchandise  from  the  defend- 
ant's firm  by. means  of  false  pretences.  At  the 
hearing  before  the  Alderman,  he  was  committed 
to  the  county  prison  in  default  of  bail,  where  he 
was  confined  for  twenty-seven  days,  when  he  was 
brought  up  on  a  writ  of  habeas  corpus  before 
Judge  Brewster  and  discharged.  Upon  the 
trial  below  the  plaintiff  was  allowed  to  testify, 
against  the  objection  of  the  defendant,  as  to  his 
treatment  while  there.  He  said :  **  When  I 
went  to  prison  1  received  two  very  narrow 
blankets,  and  tin  dishes,  no  knife  and  fork.  I 
slept  on   the  floor.     1  was   there  twenty- seven 

days Got  nothing  to  eat  from  time 

I  left  boarding  house  till  next  morning;  roona  was 
filthy — stool  with  no  cover  to  it — the  men  made 
water  in  it  at  night,  and  it  ran  over."  The  wit- 
ness had  previously  said  that  he  had  been  sent 
down  in  the  van  with  two  other  prisoners,  "  one 
drunk  and  spewing." 

This  testimony  could  hardly  fail  to  inflame  the 
minds  of  the  jury  and  enhance  the  damages. 
And  if  the  treatment  referred  to  had  been  the 
act  of  the  defendant  he  would  have  no  reason  to 
complain  of  the  admission  of  the  evidence.  But 
it  is  a  matter  with  which  he  had  nothing  to  do. 
He  is  not  responsible  for  the  way  in  which  the 
county  of  Philadelphia,  acting  through  its  officials, 
treats  persons  confined  in  the  county  prison.  He 
is  responsible  for  the  unlawful  restraint  of  the 
plaintiff's  liberty,  if  he  has  so  restrained  it,  but 
it  would  be  unreasonable  as  well  as  unjust  to 
hold  him  liable  for  the  acts  or  conduct  of  public 
officials  over  whom  he  had  no  control.  We  are 
of  opinion  that  it  was  error  to  admit  this  testi- 
mony. 

The  second  and  ninth  assignments  of  error 
may  be  considered  together.  The  first  alleges 
error  in  admitting  in  evidence  the  record  of  the 
Quarter  Sessions  upon  the  habeas  corpus  pro- 
ceeding. The  second  was  to  the  refusal  to  affirm 
the  defendant's  last  point.  The  point  was  as 
follows :  "  A  discharge  of  the  plaintiff  upon  a 
writ  of  habeas  corpus,  after  hearing  thereon  in 
the  Court  of  Quarter  Sessions,  is  not  such  a  final 
determination  of  the  prosecution  against  him  as 
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will  entitle  him  to  maintain  his  present  action, 
and  the  verdict  for  the  jury  must  be  for  the 
defendant." 

The  question  raised  by  this  point  has  never 
yet  been  decided  by  this  Court  to  my  knowledge. 
Under  such  circumstances  it  would  seem  natural 
to  suppose  that  counsel  presenting  it  would  give 
us  the  benefit  of  their  aid  and  research  in  dispos- 
ing of  it,  on  the  contrary  it  is  thrown  in  upon  us 
not  only  without  an  authority  jtro  or  cow,  but 
without  an  argument.  Yet  we  are  asked  to  de- 
cide it.  We  might  perhaps  decline  to  do  so, 
but  as  the  question  lies  directly  in  the  path  of 
another  trihl  we  will  consider  and  dispose  of  it. 

The  eleventh  section  of  the  Habeas  Corpus  Act, 
18th  February,  1785  (1  Smith's  Laws,  275),  pro- 
vides as  follows :  **  And  for  preventing  unjust 
vexation  by  reiterated  commitments  for  the  same 
offence  Be  it  enacted,  that  no  person  who  shall 
be  delivered  or  set  at  large  upon  a  habeas  corpus 
shall,  at  any  term  thereafter,  be  again  imprisoned 
or  committed  for  the  same  offence,  by  any  person 
or  person^  whatsoever,  other  than  by  the  legal 
order  and  process  of  such  Court  wherein  he  or 
she  shall  be  bound  by  recognizance  to  appear,  or 
other  Court  having  jurisdiction  of  the  cause,  and 
if  any  other  person  or  persons  shall  knowingly, 
contrary  to  this  Act,  re-commit  or  imprison,  or 
knowingly  procure  or  cause  to  be  re-committed  or 
imprisoned,  for  the  same  offence  or  supposed 
offence,  any  person  delivered  or  set  at  large  as 
aforesaid,  or  be  knowingly  aiding  or  assisting 
therein,  then  he  or  they  shall  forfeit  to  the 
prisoner  or  party  grieved,  any  pretence  of  vari- 
ation in  the  warrants  of  commitment  notwith- 
standing, the  sum  of  five  hundred  pounds,  to 
be  recovered  by  the  prisoner  or  party  grieved  in 
manner  aforesaid." 

It  will  be  seen  that  the  Act  prohibits,  under  a 
heavy  penalty,  the  re-arrest  or  imprisonment,  for 
the  same  offence,  of  a  person  discharged  upon 
habeas  corpus,  except  by  <Uhe  legal  order  and 
process  of  such  Court  wherein  he  or  she  shall  be 
bound  by  recognizance  to  appear,  or  other  Court 
having  jurisdiction  of  the  cause."  A  discharge 
upon  habeas  corpus  is  not  necessarily,  and  in  all 
cases,  the  end  of  the  prosecution.  The  public 
prosecutor,  for  public  reasons,  and  with  leave  of 
the  proper  Court,  may  send  a  bill  to  the  grand 
jury  even  in  a  case  where  the  prisoner  has  been 
discharged  upon  habeas  corpus.  This  view  of 
the  Act  was  evidently  taken  by  the  late  Judge 
Kino,  of  Philadelphia,  in  the  case  of  Common- 
wealth r.  Ridgway  (2  Ashmead,  247),  where  he 
said  in  discharging  the  relator :  "  I  rejoice,  how- 
ever, that  our  judgment  is  not  conclusive  of  the 
subject.  The  sole  effect  of  this  decision  is  that, 
in  the  present  state  of  the  evidence,  we  see  no 
sufficient  cause  to  hold  the  defendant  to  bail.  It 
is  still  competent  for  the  proper  public  ofiicer, 


particularly  in  a  different  state  of  the  evidence, 
to  submit  the  case  to  the  grand  jury.  That  re- 
spectable body  are  entirely  independent  of  us; 
they  can  form  their  own  views  ol"  the  prosecutor's 
case,  and  may,  if  their  judgment  so  indicates, 
place  the  defendant  on  his  trial ;  we,  at  present, 
do  not  see  adequate  cause  to  induce  us  either  to 
restrain  him  of  his  liberty  or  compel  him  to  give 
bail  to  answer.  He  is  discharged."  It  will  be 
noticed  that  there  is  no  indication  from  Judge 
King  that  a  private  prosecutor  could  procure  the 
re-commitment  of  a  person  so  discharged.  It 
must  be  done  by  the  public  prosecutor,  and  mani- 
festly for  a  public  purpose. 

The  nearest  approach  to  an  authority  in  this 
State  is  the  ruling  of  the  late  Justice  Bell  at 
Nius  Prius,  in  Charles  v,  Abell  (Brightly  Reports, 
181),  wh^re  he  held*  that  a  discharge  on  habeas 
corpus  puts  an  end  to  a  criminal  prosecution,  so 
as  to  enable  the  defendant  therein  to  maintain  an 
action  for  malicious  prosecution.  It  was  said  by 
that  learned  Judge :  <^  It  must  be  acknowledged 
that  the  law  on  this  subject  has  undergone  many 
alterations  in  modem  times.  It  seems  to  be  now 
agreed  that  if  a  grand  jury  ignore  the  bill  it  is 
sufficient  to  maintain  the  action.  But  this  rule 
has  been  still  further  modified,  and  it  is  settled 
that  if  a  party  is  brought  before  an  examining 
magistrate  and  discharged,  though  the  proceed- 
ings might  be  again  renewed,  still,  in  point  of 
law,  that  prosecution  is  ended,  and  the  party  may 
maintain  the  action  for  malicious  proeecation. 
There  is  a  precedent  for  a  declaration  in  Chitty's 
Pleadings  in  an  action  brought  under  such  cir- 
cumstance-6.  There  is  no  difference,  in  point  of 
principle  and  practice,  between  a  discharge  by  a 
committing  magistrate  and  a  discharge  by  a 
Judge  who  examines  the  case  upon  habeas  corpus. 
It  as  effectually  puts  an  end  to  the  prosecution  as 
if  the  defendant  were  discharged  by  a  magistrate, 
although  a  new  charge  may  be  afterwards  made." 
The  practice  of  commencing  suits  for  a  malicious 
prosecution,  after  a  hearing  and  discharge  by  a 
committing  magistrate,  appears  to  have  passed 
unchallenged  in  this  State.  There  are  many 
such  cases  in  our  reports^  It  is  sufficient  to  refer 
to  Orr  r.  Seiler  (1  Pennypacker,  445) ;  Bemar  t?. 
Dunlap  (94  Penna.  329).  It  would  be  unreason- 
able to  give  greater  effect  to  the  discharge  of  a 
prisoner  by  a  committing  magistrate,  who  is 
ordinarily  a  layman,  than  to  a  discharge  upon 
habeas  corpus  by  a  Judge  of  a  Court  of  record. 

The  offence  with  which  the  plaintiff  was  charged 
was  a  mere  misdemeanor.  It  lacks  every  element 
of  public  importance.  Such  prosecutions  are 
seldom  resorted  to  except  to  collect  a  debt,  and 
one  can  ha^ly  imagine  an  instance  in  which  a 
public  prosecutor  would  ever  interfere  in  such  a 
case,  where  the  offender  had  been  discharged 
upon  habeas  corpus.    And  as  the  private  pnwe- 
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qitor  may  not  re-arrest  the  party,  such  discharge, 
for  all  practical  purposes,  is  an  end  of  the  case. 
F,  therefore,  a  suit  for  malicious  prosecution 
may  not  be  brought  after  a  discharge  upon  habeas 
oorpos,  it  can  never  be  brought,  no  matter  how 
gross  iBaj  have  been  the  abuse  of  legal  process. 
Speaking  for  myself  I  would  do  nothing  to  impair 
ikt  right  to  bring  such  actions.  The  fear  of  the 
r^ond  has  saved  many  an  unfortunate  debtor 
from  unjust  proeecution. 

We  are  of  opinion  that  the  learned  Judge 
below  committed  no  error  in  refusing  the  defend- 
ant's point.  If  follows  that  it  was  not  error  to 
penait  the  record  of  the  habeas^  corpus  to  go  to 
tbe  jury.  It  was  the  proper  and  legal  way 
of  showing  the  plaintiff's  djbcharge. 

The  third  assignment  is  not  sustained.  Tde 
matter  referred  to  was  irrelevant,  and  was  brought 
oot  upon  the  cross-examination  of  plaintiff  by  de- 
fenduit's  counsel.  As  it  had  nothing  to  do  with 
tBe  case  he  was  bound  by  the  answer,  and  was 
not  entitled  to  call  a  witness  to  contradict  it. 
Whatever  Mr.  Ruddiman  may  have  said  on  the 
occasion  referred  to,  his  client  was  not  responsible 
for  it. 

I  am  unable  to  see  why  the  question  asked  the 
witoess  McFarland  (see  4th  assignment)  should 
DOt  have  been  allowed,  though  the  matter  is  by  no 
means  clearly  stated.  McFarland  was  examined 
Its  a  witness  for  the  plaintiff.  He  was  sub- 
sequently called  by  the  defendant  and  was  asked 
whether  he  bad  not  testified  in  a  particular  way 
opoD  some  prior  occasion.  The  object  was  to 
show  that  the  witness  told  a  different  story  upon 
another  occasion.  While  not  important  I  think 
the  witness  should  have  been  allowed  to  answer 
the  question. 

We  see  no  error  in  the  fifth  assignment.  Mr. 
Bbottds  was  allowed  to  testify  to  the  advice  he 
gave  his  client  as  to  his  legal  rights.  His  advice 
m  regard  to  the  duty  of  his  client,  as  a  merchant, 
to  prosecute  was  not  competent  evidence. 

The  sixth  assignment  is  not  sustained.  It  was 
immaterial  at  whose  instance  the  plaintiff  was 
brought  up  from  prison  the  second  time,  nor  do  I 
find  any  evidence  to  warrant  the  assertion  that 
the  plaintiff  bad  testified  that  he  was  brought  up 
8t  the  instance  of  the  defendant. 

We  think  it  was  error  to  overrule  the  offer  by 
defiendant's  counsel  of  the  deposition  of  William 
F.  McFarlandy  taken  by  defendant.  The  witness 
WIS  examined  by  both  sides,  and  his  testimony 
showed  at  least  that  he  did  not  always  tell  the 
lime  story.  The  deposition  was  offered  to  show 
this,  and  under  the  circumstances  ought  to  have 
gooe  to  the  jury. 

The  deposition  of  John  M.  Cummings,  a  de- 
ceased witness,  who  had  been  examined  at  a 
former  trial,  was  offered  in  evidence  in  accord- 
>Dee  with  some  agreement  of  counsel  or  order  of 


court.  The  Court  excluded  a  portion  of  the  de« 
position  which  is  the  subject  of  the  eighth  assign- 
ment. The  only  ground  claimed  for  the  exclusion 
of  the  omitted  portion  is  that  it  was  immateriaL 
This,  if  true,  would  be  sufiicient.  But  the  depo- 
sition tends  at  least  to  show  that  the  plaintiff  was 
passing  himself  off  for  William  Storey.  This  is 
not  very  important  but  it  was  competent,  and 
we  think  should  have  been  admitted. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 
'    Opinion  by  Paxson,  J,  * 

Clabk,  J.,  absent.  l.  l.,  jr. 


Jan.  '97,  105.  January  6,  1888. 

City  of  Philadelphia  to  use  of  McManus  v. 
Coulston. 

Powers  of  Court  in  relation  to  JudgmetUs — 
Effect  of  agreement  of  parties — ffoto  such 
agreement  may  be  manifested. 

All  judgments,  however  oonclusive  in  their  charac- 
ter, are  under  H^e  control  of  the  Court  which  pro- 
nounced them,  during  the  term  at  which  they  are  ren- 
dered; after  the  term  is  ended,  however,  if  the  judg- 
ments have  been  regularly  obtained,  the  power  of  the 
Court  to  vacate.or  strike  off,  as  a  general  rule,  ceases. 

But  if  the  parties  agree,  the  Court  may  at  any  time 
strike  off  a  judgment,  in  order  that  they  may  be  re- 
mitted to  their  rights  as  if  no  judgment  had  been  en- 
tered. Tliat  agreement  may  either  be  submitted  in 
writing,  or  orally  stated  in  the*  presence  of  the  Court, 
or  in  some  oases  implied  from  the  solemn  acts  ot  the 
parties  in  their  dealings  with  the  Court. 

Plaintiff  in  a  municipal  claim  entered  judgment  for 
default  of  a  plea  ;  on  the  next  day  defendant  pleaded ; 
plaintiff  filed  a  replication  ;  there  was  an  agreement 
that  no  continuance  should  be  allowed,  and  a  trial  on 
the  merits  without  objection  : 

Held,  That  these  facts  showed  a  virtual  relinquish- 
ment of  the  judgment,  and  an  authorization  of  the 
Court  to  strike  it  off  as  by  consent  of  the  parties. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

*  Claim  for  paving  by  the  city  of  Philadelphia, 
to  the  use  of  McManus,  and  O'Rourke,  against  a 
lot  of  ground,  etc.,  Jesse  C.  Coulston,  owner. 

The  case  was  argued  before  the  Supreme  Court 
on  January  26,  1887,  and  affirmed  February  7, 
1887.  (See  19  Weekly  Notes,  109.)  On 
February  14,  1887,  a  re-argument  was  ordered 
upon  tbe  question  of  the  power  of  the  Common 
Pleas  to  strike  off  a  judgment  regular  on  its  face 
under  the  circumstances  of  the  present  case. 

The  facts  are  set  out  in  full  in  the  opinion  of 
the  Supreme  Court. 

Pierce  Archer,  for  plaintiff  in  error. 

The  rule  to  strike  off  (not  open)  the  judgment 
for  want  of  a  plea  regularly  entered  on  affidavit 
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of  service  tiled  was  made  absolute  on  grounds 
arising  subsequently  thereto,  viz.,  pleading  over, 
etc. 

The  most  the  Court  should  have  done  would 
be  to  open  the  judgment  on  terms. 

O'Hara  i;.  Baum,  1  Norris,  419-20. 

Shaffer  v.  Brobet,  9  S.  &  R.  85. 

Horner  v.  Hower,  3  Wright,  126. 

Humphreys  v.  Rawn,  8  Watts,  78. 

Marks's  Ex'rs  w.  Russell,  4  Wright,  372. 

Mitchell  on  Rules  (1876),  page  4. 

Sellers  t;.  Burk  (11  Wright,  344)  decides  it  to 
be  a  final  judgment,  and  gives  a  history  of  the 
law  on  the  subject. 

If  our  judgment  had  not  been  stricken  off,  the 
lien  of  our  claim  would  have  been  preserved. 

None  of  the  cases  cited  by  defendant  are  cases 
of  striking  off  judgment  regular  on  its  face. 
There  are  six  cases  cited  : — 

Ealbach    v.  Fisher,   1   Rawle,   323.      Judgment 

opened. 
Hutchinson  v,   Ledlie,  12  Casey,  112,    Judgment 

"modified"  as  to  one  partner. 
Knox  V.  Flack,  10  Harris,  337.    Judgment  plea  of 

infancy. 
Banning  v,  Taylor,  12  Harris,  289.     Judgment 

irregular,  premature. 
Martin  v.   Rex,  6  S.  &  R.  296.    Judgment  irregu- 
lar, vacated. 
Kellogg  V.  Krauser,   14  S  &  R.  137.     Judgment 
opened.    Warrant  of  attorney. 

Not  one  case  cited  by  defendant  says  that 
striking  off  a  judgment  regular  on  its  face  is  dis- 
cretionary.    There  are  live  cases  cited  : — 

White  V.  Leeds,  1  Smith,  189.   Judgment  regular. 

Opening  refused:     Not  error.     Rbad,  J. 
Nice  V,  Bowman,  6  Watjts,  26.    Judgment  opened. 

Discretionary. 
McEee    v.   Sanford,   1   Casey,   105.       Judgment 

opened.     Discretionary. 
Bunce    v.    Wightman,    5    Id.    335.      Judgment 

opened.    Discretionary. 
Withers    v,    Haines,    2    Barr,    435.     Judgment 
opened.     Not  error  not  to  strike  off. 

The  judgment  should  be  reversed,  and  we  will 
agree  to  let  it  be  opened  in  the  Court  below,  as 
we  offered  to  do. 

F,  Carroll  Brewster^  for  defendant  in  error. 

The  power  of  the  Court  of  Common  Pleas  in 
relation  to  opening  judgments  is  most  ample. 
There  is  no  distinction  in  law  between  the 
power  of  the  Court  to  open,  set  aside,  vacate, 
take  off,  or  .strike  off  a  judgment.  (Citing  the  six 
cases  reviewed  by  plaintiff,  supra.) 

A  motion  to  open  or  take  off  a  judgment  is  ad- 
dressed to  the  sound  discretion  of  the  Court 
below,  and  is  not  subject  to  writ  of  error.  (Cit- 
ing the  five  cases  reviewed  by  plaintiff,  supra.) 

There  is  no  case  to  be  found  where  the  Supreme 
Court  reversed  the  Court  below  for  opening  or 
striking  off,  or  for  doing  one  instead  of  doing  the 
other. 

In  the  Court  below  the  plaintiff  in  this  case 
did  not  ask  the  Court  to  merely  open  the  judg- 


ment, and  he  made  bat  a  feeble  objection  to  the 
motion  to  strike  it  off,  knowing  that  he  had  ig- 
nored it,  and  treated  it  as  a  nullity  by  filing  a 
replication  to  the  plea  and  going  to  a  jury.  Of 
what  value  is  judgment  for  want  of  a  plea  in  this 
case  ?  None  at  all.  The  right  of  the  plaintiff 
depends  upon  his  claim  and  the  lien  thereof,  add 
the  judgment  to  levy  the  amount  thereof. 

Where  a  sci.  fa.  upon  a  mechanic's  lien  was 
not  duly  prosecuted  to  judgment  within  five  years 
from  the  time  it  was  issued,  it  was  held  that  the 
lien  was  gone. 

Ward  V.  Patterson,  10  Wright,  #72. 

As  to  the  loss,  the  Court  will  not  disregard 
established  rules  of  law  to  save  parties  from  the 
coiisequences  of  their  own  neglect.  In  City  r. 
Scott  (12  Norris,  25),  the  city  of  Philadelphia 
lost  $2132.78  of  taxes  by  just  such  neglect  as 
is  shown  in  this  case.  Numerous  cases  like  it 
have  happened.  Besides,  a  jury  has  once  said  in 
this  case  that  the  plaintiff  ought  not  to  recover 
anything. 

The  Court  below  treated  the  judgment  for  want 
of  a  plea  just  as  the  plaintiff  treated  it — as  a 
nullity,  and  struck  it  off,  while  the  plaintiff  ig- 
nored it.  It  was  a  matter  properly  within  their 
discretipn,  and  the  exercise  of  that  discretion 
ought  not  to  be  reviewed  for  anything  shown 
now. 

The  refusal  of  the  Court  below  to  open  a  judg- 
ment confessed  by  the  defendant  in  an  amicable 
action  is  an  act  of  judicial  discretion  which  will 
not  be  reviewed.  *  In  such  case  an  appeal  does 
not  lie  by  virtue  of  the  Act  of  April  4,  1877 
(Purd.  Dig.  704,  §  12). 

Kerr's  Appeal,  20  Webklt  Notes,  95. 

February  6, 1888.  Thb  Court.  This  action 
was  a  scire  facias  upon  a  municipal  claim  against 
a  lot  of  ground  situate  in  the  Twenty-fifth  Ward, 
of  the  city  of  Philadelphia,  for  paving,  curbing, 
etc.,  under  what  is  known  as  the  foot-front  rule. 
The  lien  was  filed  October  10,  1876,  and  the 
scire  facias  issued  September  16,  1881.  On 
August  12,  1885,  a  rule  to  plead  was  entered, 
and  on  September  28, 1885,  judgment  was  taken 
for  want  of  a  plea.  Oii  the  next  day,  the  defend- 
ant, apparently  ignorant  of  the  entry  of  judg- 
ment, tendered  his  plea,  and  entered  a  rule  for  a 
replication ;  the  plaintiff,  disregarding  his  judg- 
ment, filed  a  replication  on  the  same  day.  On 
January  21, 1886,  an  agreement  was  filed  that  no 
continuance  of  the  cause,  at  the  instance  of  the 
defendant,  would  be  allowed,  and  on  the  5th  of 
April  following  a  jury  was  called,  a  trial  had  on 
the  merits,  and  a  verdict  rendered  for  the  de- 
fendant. On  the  11th  June  a  rule  for  a  new 
trial  was  made  absolute,  and  on  the  25th  of  Sep- 
tember the  judgment  for  want  of  a  plea  was 
stricken  off;  subsequently  a  second  trial  was  had, 
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wkieh  ako  resulted  in  a  judgment  for  the  det'end- 

The  contention  of  the  plaintiff  in  error  is,  that 
the  Court  bad  no  power  to  strike  off  the  judg- 
meot,  which  had  been  taken  for  want  of  a  plea. 

It  is  certainly  true  that  whilst  ail  judgments, 
h^ever  conclusive  in  their  character,  are  under 
the  control  of  the  Court  which  pronounced  them 
daring  the  term  at  which  they  are  rendered, 
liter  the  term  is  ended,  however,  if  the  judg- 
ments have  been  regularly  obtained,  the  power 
of  the  Court  to  vacate  or  strike  off,  as  a  general 
role,  ceases.  We  do  not  understand  this  ^.neral 
principle  of  the  law  to  be  seriously  questioned. 

Bat  if  the  parties  agree,  the  Court  may  at  any 
time  strike  off  a  judgment,'  in  order  that  they 
maybe  remitted  to  their  rights  as  if  no  judgment 
bad  been  entered.  That  agreement  may  either 
be  submitted  in  writing,  or  orally  stated  in  the 
presence  of  the  Court;  and  we  think  it  may  in 
some  cases  be  fairly  implied  from  the  solemn  acts 
of  the  parties  in  their  dealings  with  the  Court. 
The  judgment  in  this  instance,  as  we  have  said, 
was  entered  by  default  on  the  28th  of  September, 
1885,  and  on  the  next  day  the  defendant  tendered 
bb  plea.  This  tender  of  a  plea,  the  acceptance  of 
it  by  the  plaintiff,  the  filing  of  a  replication,  the 
agreement  that  there  should  be  no  continuance, 
and  the  subsequent  trial  of  the  issue  on  the  merits 
without  objection,  must,  we  think,  be  regarded  as 
a  virtual  relinquishment  of  the  judgment,  and  an 
anthorization  of  the  Court  to  strike  it  off,  as  by 
the  consent  of  the  parties. 

The  plaintiff  could  not  have  been  ignorant  of 
the  fact  that  the  judgment  was  entered,  for  it  was 
altered  upon  his  own  application,  and  if  he 
relied  upon  it,  why  did  he  join  issue  with  the  de- 
fendant upon  the  matters  involved  in  the  issue, 
and  go  to  trial  upon  the  merits  as  if  no  judgment 
existed? 

Sach  a  course  of  procedure  is  susceptible  of 
explanation,  consistent  with  fair  dealing  with  the 
Court,  only  upon  the  assumption-  that  the  judg- 
ment by  default  was  to  be  set  aside,  and  that  the 
cause  was  to  proceed  upon  its  merits.  This  im- 
plication fairly  arises  out  of  the  acts  of  the  parties, 
as  they  are  written  in  the  record  before  us,  and 
we  think  the  Court  was  justified  in  striking  off 
the  judgment. 

The  order  of  the  Court  of  Common  Pleas 
striking  off  the  judgment  for  want  of  a  plea  is 
therefore  affirmed. 

Opinion  by  Clabk,  J. 

Trukkbt,  J.,  absent.  j.  d.  b.,  jr. 


Jan.  '87,  14.  M^y  16, 1887. 

Hostetter  v.  HoUinger.    ^ 

Trust  fund — Oreation  of- — Contract — Oonsiderct* 
tion—  When  a  stranger,  for  whose  benefit  a 
trust  fund  %s  created,  has  a  right  of  action — 
Statute  of  Limitations — Applicable  to  certain 
trusts — Acknowledgment  to  stranger  not  suffix 
ctent  to  toll  the  statute, 

A.  and  B.  each  placed  in  the  hands  of  C.  a  certain 
sum  of  money  upon  the  agreement  that  C.  would  con- 
tribute a  like  sum  and  hold  the  same  for  the  benefit 
of  D.: 

Bddf  that  the  contract  being  in  furtherance  of  a 
common  pnrpose,  the  promise  and  payment  by  A. 
and  B.  was  sufficient  consideration  for  C/s  promise, 
and  the  latter  could  not  recede  without  the  assent  of 
A.  and  B. 

If  the  fund  was  wholly  relinquished  by  the  parties 
creating  it  so  that  the  ownership  vested  in  D.,  she 
could  maintain  an  action  in  her  name  for  the  same. 

A  person  who  receives  money  to  be  applied  to  a  par- 
ticular purpose  and  fails  so  to  apply  it,  is  within  the 
operation  of  the  Statute  of  Limitations,  which  begins 
to  run  from  the  time  the  beneficiary's  right  of  action 
accrues. 

An  acknowledgment  of  the  receipt  of  such  money  to 
a  stranger  will  not  operate  to  toll  the  statute. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Case,  by  J.  H.  Hollinger,  administrator  d.  b.  n. 
of  Maria  Baer,  deceased,  against  Elizabeth  Hostet- 
ter, executrix  of  Henry  Hostetter,  deceased. 

On  the  trial,  before  Patterson,  J.,  the  fol- 
lowing facts  appeared :  John  Hostetter  died  in- 
testate in  the  year  1846,  leaving  three  sons,  John 
S.,  Jacob,  and  Henry.  It  seemed  that  prior  to 
his  death  decedent  said  that  he  would  have  to  ap- 
propriate $1000  to  the  use  of  Maria  Baer,  who 
was  his  niece  and  who  lived  with  him.  When 
the  estate  was  settled  up,  John  S.  Hostetter  and 
Jacob  Hostetter  (as  alleged  by  John  S.  Hostetter) 
each  left  in  the  hands  of  their  brother  Henry 
the  sum  of  $334  for  the  use  of  Maria  Baer,  in 
order  to  carry  out  their  father's  wish.  Henry  was 
to  contribute  a  similar  sum.  Maria  Baer  con- 
tinued to  live  with  the  family  until  she  died,  on 
March  17,  1884.  Henry  had  died  a  short  time 
previous  to  this.  Shortly  after  Maria's  deatli 
this  suit  was  begun  by  her  administrator. 

John  S.  Hostetter  testified  that  in  an  interview 
with  his  brother  Henry  shortly  before  his  death, 
the  latter  said,  "  Maria  must  have  that  money, 
of  course;  I  asked  him.  Supposing  she  died?  and 

he  said.  Well,  her  brothers  would  get  it 

His  idea  was,  if  she  should  need  it  he  would  pay 
it.  He  mentioned  the  sum  $1000."  Samuel 
Hostetter,  a  son  of  John  S;  Hostetter,  testified 
that  his  mother,  in  his  presence,  **  asked  him 


Digitized  by 


Google 


74 


WEEKLY  NOTES  OF  CASES. 


(Henry)  whether  he  still  had  the  thousand  dol- 
lars that  belonged  to  Maria  Baer ;  he  said  he 
had  ;"  be  also  testified  that,  in  1880,  Henrj  said 
he  still  had  the  $1000. 

The  Court  directed  the  jury  to  find  for  the 
plaintiff.  Verdict  for  plaintiff  for  $1260,  and 
judgment  thereon.  Defendant  took  this  writ 
assigning  for  error,  inter  alioj  this  action  of  the 
Court. 

Marriott  Brosius  (A,  H.  Fritchey  with  him), 
for  plaintiff  in  error. 

A  person  who  receives  money  to  be  paid  to 
another,  or  to  be  applied  to  a  particular  purpose, 
and  does  not  pay  it  to  the  person  or  apply  it  to 
the  purpose  intended,  is  within  the  operation  of 
the  Statute  of  Limitations. 

Lyon  V.  Marclay,  1  W.  271. 

Finney  v,  Cochran,  1  W.  &  S.  112. 

Barton  v.  Dickens,  12  Wr.  518. 

Zacharias  v,  Zacharias,  11  Har.  452. 

Fleming  v.  Calbert,  10  Wr.  498. 

Ashhurst's  App.,  10  S.  290. 

Etter  &  Snyder  v.  Qreenawalt,  11  Wbbklt  Notes, 
148. 

The  Statute  of  Limitations  begins  to  run  from 
the  time  the  right  of  action  accrues,  and  not 
from  the  time  when  notice  is  given  of  the  receipt 
of  the  money — unless  there  is  fraudulent  conceal- 
ment on  the  part  of  the  receiver. 

Binney's  App.,  19  Webklt  Notes,  385. 

Campbell's  Adm'r  v.  Boggs,  12  Wr.  524. 

Downey  v.  Garard,  12  Uar.  52. 

Zacharias  v,  Zacharias,  11  Id.  452. 

Morrell  v.  Trotter,  39  Leg.  Int.  256. 

The  relation  of  debtor  and  creditor  is  not  one 
of  trust  or  confidence  so  as  to  make  it  the  duty 
of  the  debtor  to  disclose  to  the  creditor  the  fact 
or  amount  of  his  indebtedness. 

Sankey  v.  McElevey,  Adm'r,  8  Out.  265. 

Stewart  v.  McBurney,  43  Leg.  Int.  272. 

In  order  to  toll  the  statute  there  must  be  a 
specific  acknowledgment  of  the  debt  and  an  un- 
equivocal promise  to  pay,  or  its  equivalent. 

Miller  v.  Baschore„2  Nor.  356. 

Harbold  v,  KunU,  4  Har.  210. 

Landis  v.  Roth,  16  Wbbklt  Notbs,  309. 

Wesuer  v.  Stein  rt  a/.,  1  Out.  322. 

Wambold  v.  Hoover,  16  Weekly  Notes,  327. 

The  vague  and  equivocal  statements  of  Henry 
Hostetter  were  not  even  made  to  Maria  Baer  or 
to  her  agent,  nor  were  they  ever  communicated  to 
her.  An  acknowledgment  to  toll  the  bar  of  the 
statute  must  be  made  to  the  creditor  or  his  agent. 

Bott  V.  Stoner,  2  Penny.  154. 

Kyle  V.  WelU,  5  Har.  286. 

Wesner  r.  Stein  &  Greenawalt,  1  Oat.  322. 

Gillingham  v.  Giilingham,  5  Har.  302. 

McKinney  v.  Snyder,  28  S.  497. 

J.  Hay  Brown  (J,  B.  Amwake  with  him),  for 
defendant  in  error. 

There  was  a  clear  and  unequivocal  acknowl- 
edgment of  the  debt,  an  admission  consistent 


with  a  promise  to  pay,  and  this  is  -  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations. 

Palmer  v,  Gillespie,  14  Norris,  340. 

Johns  V.  Lantz,  13  P.  F.  S.  324. 

Watson's  Ex*rs  r.  Stem,  26  P.  P.  S.  121. 

Senseman  et  al,  v,  Hershman  et  al.,1  Nor.  83. 
It  was  not  made  to  a  stranger.  It  was  made 
to  John  S.  Hostetter,  one  of  the  three  contrib- 
utors to  the  fund ;  not  a  stranger,  but  one  who 
Henry  Hostetter  knew  had  a  right  to  inquire 
about  the  money,  and  we  submit  that  Kyle  v. 
Wells  (5  Harris,  286),  Wesner  v.  Stein  &  Gren- 
awalc  (I  Out.  322),  and  that  class  of  oases  hav« 
no  application. 

January  3,  1888.  The  Court.  If  it  be  true 
as  alleged  that  John  S.  and  Jacob  Hostetter  each 
placed  in  the  hands  of  their  brother  Henry  Hos- 
tetter the  sum  of  $338.33^  upon  the  agreement 
of  Henry  that  he  would  contribute  a  like  sum  to 
the  fund  making  in  all  $1000  for  the  use  oi  Maria 
Baer,  the  law  would  perhaps  give  effect  to  the  in- 
tention of  the  parties  and  create  a  binding  obli- 
gation upon  Henry  to  apply  the  money  according 
to  the  agreement.  The  contract  being  in  fur- 
therance of  a  common  purpose  the  promise  and 
payment  of  the  money  in  pursuance  of  it  by  John 
and  Jacob  would  be  a  sufficient  consideration  for 
Henry's  promise  and  he  could  not  recede  from  it 
without  the  consent  of  all. 

Although  Maria  Baer  was  not  a  party  to  the 
consideration  and  was  in  some  sense  a  stranger 
to  the  contract ;  although  she  may  not  even  have 
known  of  the  transaction  between  the  three 
brothers :  yet  if  the  cor  tract  was  wholly  for  her 
own  benefit ;  if  the  control  of  the  fund  was 
wholly  relinouished  by  the  parties  creating  it, 
and  Henry  Hostetter  acted  or  assumed  to  act  as 
her  agent  in  receiving  and  holding  it  so  that  the 
ownership  of  the  fund  vested  in  her,  she  might 
maintain  an  action  in  her  own  name  when  she 
became  informed  of  the  facts.  It  is  well  settled 
in  a  series  of  decisions  that  he  for  whose  benefit 
a  promise  is  made,  may  maintain  an  action  upon 
it  although  no  consideration  pass  from  him  to  the 
defendant  nor  any  promise  from  the  defendant 
directly  to  the  plaintiff.  (See  Hind  v.  Holdship, 
2  Watts,  104.)  As  a  general  rule  a  plaintiff  can- 
not enforce  a  contract  to  which  he  is  a  stranger, 
yet  a  defendant  cannot  withhold  property  of  the 
plaintiff  merely  because  he  received  it  from  a 
third  person ;  this  is  too  plain  for  argument  when 
the  title  was  originally  in  the  party  who  brings 
the  suit  and  equally  true  when  the  transaction 
confers  a  title.  (Hare  on  Cont.  193 ;  Town- 
send  V,  Long,  77  Penn.  143 ;  Justice  v,  Tax- 
man, 86  Id.  147.)  When  the  contract  is  for  the 
benefit  of  the  contracting  party,  however,  and 
the  third  person  is  a  stranger  to  the  consideration, 
the  rule  is  otherwise,  and  the  action  must  be  in 
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the  name  of  the  former.  (Blymire  v.  Boistle,  6 
WaU8, 182 ;  Torrens  v.  Campbell,  74  Penn.  470 ; 
Kountz  V.  Holthouse,  85  Id.  235.) 

Bot  the  Statute  of  Limitations  was  certainly  a 
bar  to  the  plaintiff's  recovery  unless  tolled  by  an 
acknowledgment  of  the  debt  or  a  promise  to  pay 
it  within  six  years.  It  may  be  conceded  that  the 
obligation  of  Henry  Hostetter  to  Maria  Baer  was 
in  the  nature  of  a  trust,  but  the  remedy  for  recovery 
of  the  money  was  at  law,  and  the  trusts  which 
are  not  affected  by  the  Statute  of  Limitations, 
are  only  those  technical  and  continuing  trusts 
over  which  chancery  has  exclusive  jurisdiction. 
A  person  who  receives  money  to  be  paid  to  an- 
other or  to  be  applied  to  a  particular  purpose  and 
does  not  pay  it  to  the  person  'or  apply  it  to  the 
purpose  intended,  is  within  the  operation  of  the 
Statute  of  Limitations.  (Lyon  v,  Marclay,  1 
Watts,  271 ;  Finney  v.  Cochran,  1  W.  &  S.  112; 
Zacbarias  v,  Zaoharias,  48  Penn.  518;  Fleming 
r.  Colbert,  46  Id.  498.) 

There  is  no  proof  of  any  fraudulent  conceal- 
ment, moch  less  of  any  fraudulent  act  or  mis- 
r^resentation  on  the  part  of  Henry  Hostetter,  and 
we   cannot  presume   fraud  without  proof.     For 
anything  that  appears,  Maria   Baer  may  have 
been  fully  informed  of  all  the  ^cts  from  the  first. 
The  Statute  of  Limitations  began  to  run  from 
the  time  the  right  of  action  accrued,  thirty  .years 
ago,  and  there  was  certainly  no  sufficient  proof 
of  any  acknowledgment  or  new  promise  within 
six  years   to   take  the  case  out  of  the  statute. 
John  S.  Hostetter  testified  that  Henry  told  him 
a  jeHT  before  he  died  (which  was  in  1881),  that 
if  Maria  Baer  should  need  the   money  (it  was 
one  thousand  dollars),  he  would  pay  it,  but  as 
long  as  she  could  work  she  did  not  need  it.     He 
also  testified  that  the  money  was  payable  any  time, 
that  it  was  to  be  used  for  her  support  in  her  old 
age,  if  she  got  into  circumstances  to  need  it,  and 
t^  Heniy  said,  if  she  died,  her  brother  would 
get  it  or  would  be  glad  of  it.     Samuel  Hostetter 
testified  that  in  November,  1880,  Henry  told  him 
be  had  it  ($1000)  and  that  she  would  get  it  some 
time.     Now,  Samuel  Hostetter  was  an   entire 
stranger  to  the  transaction  ;  he  did  not  pretend  to 
represent  Maria  Baer,  and  an  acknowledgment  or 
promise  made  to  him  was  in  the  law  of  no  effect; 
and  as  John  S.  Hostetter  had  wholly  relinquished 
hb  right  to  the  money,  we  cannot  see  that  he 
stood  in  any  relation  to  Maria  Baer  which  would 
give  efficacy  to  Henry's  alleged  acknowledgment 
and  promise  to  him.     Besides  the  promise,  as  he 
ttated  it,  was  coapled  with  a  condition.     It  was 
fiot  an  unequivocal  and  absolute  promise  to  pay, 
nor  a  clear  and   definite  acknowledgment  con- 
SBtent  with   such  a   promise;   he   coupled   the 
|HX>inise  with  a  condition,  that  as  long  as  she  was 
nbk  to  work  she  did  not  need  the  money,  and 


arrogated  to  himself  to  decide  when  her  neces- 
sities should  arise. 

As  the  money  was  in  Henry  Hostetter's  hands 
for  her  use,  "  payable  at  any  time"  "she  got  in 
circumstances,  to  need  it,"  it  was  payable  on  de- 
mand; the  statute  began  to  run  from  the  time 
she  had  a  right  to  make  the  demand,  and  in  the 
absence  of  any  proper  acknowledgment «  or 
promise  within  six  years,  the  plaintiff's  right 
was  barred.  In  this  view  of  the  case  it  is  not 
necessary  to  consider  the  remaining  assignments 
•f  error. 

The  judgment  is  reversed. 

Opinion  by  Clark,  J. 

Paxson  and  Sterrett,  JJ.,  absent 

w.  M.  8.,  jr. 


Jan.  '88,  42.  January  25,  1888. 

Wilson  V.  Lyle. 

Contract — Construction  of- — Master  and  servant 
—  Wages — Evidence, 

A.  made  a  special  contract  witli  B.,  by  which  he 
agreed  to  pay  him  *'  certain  wages  after  the  rate  of  two 
dollars  and  fifty  cents  a  day  of  ten  hours,  and  twenty- 
five  cents  an  hour  for  every  hour  of  work  done  over 
and  above  the  said  ten  hours.''  In  a  snit  by  B.  against 
A.  for  wages,  B.  declared  on  the  contract  as  above,  but 
on  the  trial  claimed  that  the  time  employed  in  going 
to  and  from  work  was  to  be  counted  in  the  day's  work 
of  ten  hours.  A.  requested  the  Conrt  to  charge  the 
jury  that  under  the  contract  B.  was  not  entitled  to 
charge  for  the  time  spent  in  going  to  and  returning 
from  the  place  at  which  he  was  working.  This  the 
Conrt  refused  to  do,  leaving  the  question  to  the  jury : 

Held,  that  this  was  error. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Assumpsit,  by  Daniel  J.  Lyle  against  William 
L.  Wilson,  Limited,  for  wages  in  arrear.  Pleas, 
non-assumpsit,  set-off,  and  payment  with  leave. 

The  facts  of  this  case,  as  they  appeared  on  the 
trial,  before  Peircb,  J.,  were  as  follows  :  The  de- 
fendants were  importers  of  tiles  and  tilers  doing 
business  at  507  Chestnut  Street,  Philadelphia. 
The  plaintiff  was  employed  by  them  as  a  tile 
layer.  Until  February  20, 1886,  he  was  at  work 
at  Chestnut  Hill ;  for  the  remainder  of  the  time 
at  Third  and  Chestnut  streets.  He  was  paid  in 
full  up  to  January  31,  1886.  On  March  3d  he 
ceased  working  for  the  defendants.  The  contract 
as  set  forth  in  the  narr.  was  <<  to  pay  him,  the  said 
plaintiff,  for  such  services,  certain  wages  after  the 
rate  of  two  dollars  and  fifty  cents  per  day  of  ten 
hours,  and  twenty-five  cents  an  hour  for  every 
hour  of  work  done  over  and  above  said  tap  hours.*' 
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The  claim  was  set  out  in  the  bill  of  particulars  in 
the  following  manner : — 

<*  FebMiary  1.    To  tei^  hoars'  work  at  Chestnut  Hill 
at  25c.,  12.50." 
-   **  March  1.    To  ten  hours*  work  at  25c.,  $2.60,  etc." 

The  plaintiff  claimed  that  he  had  worked  full 
tirn^,  acknowledging  in  his  testimony  that  he  in- 
cluded in  this  the  time  it  took  him  to  go  to  and 
from  work,  and  that  he  was  entitled,  uiMer  the 
contract,  to  be  paid  for  over-time  at  the  rate  of 
thirty-seven  and  a  half  cents  per  hour,  that  is  for 
time  and  half  time. 

The  defendant  requested  the  Court  to  charge 
as  follows :  ^*  It  being  conceded  that  the  plaintiff 
was  to  be  paid  for  his  work  at  the  rate  of  twenty- 
iive  cents  per  hgur,  he  is  not  entitled  to  charge 
for  the  time  spent  in  going  to  and  returning  from 
the  place  at  which  he  is  working."  Refused, 
Exception.  (First  and  second  assignments  of 
error.) 

The  Court  charged  the  jury,  inter  nlia^  as  fol- 
lows :  '*  I  do  not  know  that  it  is  conceded  that 
the  contract  was  at  the  rate  of  twenty-five  cents 
per  hour.  The  contract  appears  to  have  been  by 
the  day,  at  the  rate  of  two  dollars  and  a  half  per 
day.'*  (Third  assignment  of  error,)  "  Nor  do 
I  think  that  the  plaintiff  would  be  required  to 
travel  in  time  outside  of  his  working  hours.  The 
distance  to  Chestnut  Hill,  where  he  was  at  work, 
was  ten  miles.  It  is  for  you  to  determine  if  this 
is  reasonable.  I  do  not  know  what  the  custom  of 
the  trade  is  in  regard  to  this,  and  there  is  no  evi- 
dence before  you  on  the  subject."  (Fourth  as- 
signment of  error.) 

Verdict  for  plaintiff,  and  judgment  thereon ; 
whereupon  the  defendant  took  this  writ,  assign- 
ing: for  error  the  action  of  the  Court  in  refusing 
defendant's  point  and  the  portions  of  the  charge 
as  above. 

Samuel  W,  Pennypacker,  for  plaintiff  in  error. 
The  contract  was  to  work  ten  hours  a  day.     If 
that  was  unreasonable,  the  plaintiff's  remedy  was 
to  quit  the  service. 

Wood  on  Master  and  Servant,  pp.  168,  172. 

Smith  on  Master  and  Servant,  p.  221. 

U.  8.  V,  Martin,  4  Otto,  400. 

Averill  V.  U.  S.,  14  Ct.  of  Claims,  200. 

Luske  V.  Hotchkiss,  37  Conn.  219. 

McCarthy  v.  The  Major,  96  N.  Y.  1. 
J.  Quincy  Bunsicker,  for  defendant  in  error. 

February  6,  1888.  The  Court.  In  this  ac- 
tion for  services  rendered  under  a  special  contract, 
the  declaration  avers  defendant  below  agreed  to 
pay  "  plaintiff  for  said  services  certain  wages 
after  the  rate  of  two  dollars  and  fifty  cents  a  day 
of  ten  hours,  and  twenty-five  cents  an  hour  for 
every  hour  of  work  done  over  and  above  the  said 
ten  houip,"  and  in  pursuance  of  said  contract 
plaintiff  served  defendant  '^  twenty-nine  working 


days  of  ten  hours  each,"  and  "  forty-nine  and  a 
half  hours  over-time."  In  the  bill  of  particulars 
filed  by  plaintiff,  his  claim  is  itemized  thus : — 

<'  Feb.  1.  To  ten  hours'  work  at  Chestnut  Hill 
at  25  cts.,  $2.50." 

"  Mar.  1.  To  ten  hours'  work  at  25  cts.,  $2.50." 

There  was  no  confiict  of  testimony  as  to  the 
rate  of  compensation.  Plaintiff's  evidence  tended 
to  show  tliat  the  time  spent  by  him  in  going  to  and 
returning  from  his  wm*k  was  included  in  his  com- 
putation of  working  hours.  This  mode  of  compu- 
tation was  objected  to  by  defendant  as  being  at 
variance  with  the  terms  of  their  agreement,  and 
to  meet  the  question  thus  presented,  he  requested 
the  learned  Judge  to  charge  ais  follows  :  "  It  be- 
ing conceded  that  plaintiff  was  to  be  paid  at  the 
rate  of  twenty-five  cents  per  hour,  he  is  not  enti- 
tled to  charge  for  the  time  spent  in  going  to  and 
returning  from  the  place  at  which  he  was  work- 
ing." This  proposition  should  have  been  af- 
firmed. There  is  nothing  in  the  terms  of  the 
contract,  as  declared  on,  or  in  the  evidence  ad- 
duced in  support  thereof  that  entitles  plaintiff  be- 
low to  compensation  for  time  thus  spent,  and  the 
jury  should  have  been  so  instructed.  The  first 
and  second  specifications  of  error  are  therefore 
sustained. 

The  learned  Judge  also  erred  in  charging  the 
jury  as  complained  of  in  the  fourth  specification, 
and  thereby  permitting  them  to  find  whether  the 
provision  of  the  contract,  restricting  plaintiff's 
compensation  to  the  time  he  was  actually  en- 
gaged at  work,  and  thus  excluding  time  spent  in 
going  to  and  returning  therefrom,  was  reasonable 
or  not.  That  was  not  a  question  in  the  case. 
The  measure  as  well  as  the  rate  of  compensation 
was  fix^  by  agreement  of  the  parties ;  and,  un- 
der the  pleading  and  evidence,  it  was  not  for 
either  the  Court  or  jury  to  say  whether  it  was 
reasonable  or  otherwise. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  8t£rrbtt,  J. 

Trunkey,  J.,  absent.  s.  h.  t* 


July  '87,  85.  January  13, 1888. 

The  Philadelphia  Traction  Co.  v, 
Orbann. 

Passenger  Railway  Companies — Liability  of-~^ 
Negligence  of  conductors — Newsboys  —  Bm" 
ployis — Act  of  April  4,  lb68 — Damages — 
Punitive  damages. 

A  newsboy,  who  is  permitted  by  a  passenger  rail- 
way company  to  Jump  on  and  off  its  cars  for  the 
purpose  of  selling  his  papers,  is  not  so  engaged  or 
employed  on  or  about  the  road  or  cars  of  the  company 
that  on  his  sustaining   personal  injury  his  right  of 
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actioii  4Dd  recovery  shall  be  saoh  only  as  woald  exist 
if  he  were  an  empiojd  of  the  oompany  as  provided  bj 
the  Actof  AprU  4,  1868  (P.  L.  58). 

While  in  actions  against  corporations  for  injuries 
reeeiv^ed  through  the  negligence  of  their  servants, 
exemplaiy  damages  may  be  recovered  when  the  in- 
joriesare  wanton  and  malicious,  or  are  inflicted  in  a 
gross  or  outrageous  manner,  whether  the  act  was 
]ffevi<msly  authorised  or  subsequently  ratified  by  the 
corporation  or  not,  yet  it  is  error  to  leave  to  the  Jury 
the  question  of  exemplary  damages  in  the  absence  of 
proof  of  actual  malice,  or  of  circumstances  of  violence, 
oppression,  ontrage,  or  wanton  recklessness. 

Like  Shore  R.  R.  Co..  v.  Rosenzweig,  113  Pa.  St. 
535,  distinguished. 

In  an  action  against  a  passenger  railway  company  to 
recover  damages  for  injuries  occasioned  by  the  defend- 
SDl's  Diligence,  the  plaintiff,  a  newsboy,  twelve  or 
thirteen  years  old,  testified  that  he  had  with  the  con- 
ductor's consent  jumped  in  the  first  of  two  street  oars 
ooapled  together,  to  sell  his  papers.  When  he  went  to 
fnmp  off,  a  wagon  happened  to  be  passing,  and  for  fear 
of  being  run  over  he  stopped  on  the  bottom  step  of  the 
car.  People  wanting  to  get  on  the  car,  the  conduc* 
tor  shoved  him  on  the  arm  and  he  fell  between  the 
two  cars,  was  run  over  by  the  second  oar,  and  injured, 
lo  this  he  was  corroborated  by  several  witnesses. 
The  conductor  denied  having  pushed  the  boy  off,  in 
which  he  was  supported  by  several  witnesses.  The 
Court  submitted  this  disputed  fact  to  the  jury  with 
iBitrnetions  that  if  they  found  wanton  and  wilful  mis- 
coDdnct  on  the  part  (rf  the  conductor,  they  could  give 
the  plaintiff  punitive  damages.     On  writ  of  error  :  * 

Edd^  that  to  facilitate  the  entrance  of  passengers 
the  conductor  had  a  right  to  hasten  the  boy's  exit 
from  the  car ;  that  the  mere  fact  of  pushing  him  on  the 
arm  does  not  indicate  that  the  act  was  wanton  or 
malicious,  and  that  in  the  abtenoe  of  evidence  of  ex- 
press malice,  or  of  evidence  showing  that  the  conductor 
inteoded  to  push  him  off,  it  was  error  to  submit  the 
question  of  punitive  damages  to  the  jury. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  Charles  T.  Orbann,  a  minor,  by  his 
next  friend,  Harry  McKnight^  against  the  Phila- 
delphia Traction  Company.  The  facts  of  the 
case  are  sta^d  at  length  in  the  opinion  of  the 
Supreme  Court.     They  are  briefly  as  follows : — 

The  plaintiff  was  a  newsboy,  twelve  years  old, 
and  bad  been  in  the  habit  of  entering  the  cars  of 
the  defendant,  with  its  permission,  from  the  time 
it  commenced  to  operate  the  railway  down  to 
May  4,  1886,  for  the  purpose  of  selling  news- 
papers. On  that  day  the  plaintiff  was  allowed 
bj  the  conductor  in  charge  to  enter  a  car  of  the 
company  and  vend  his  papers  ;  as  he  was  in  the 
set  of  getting  off,  the  fear  of  being  run  over  by  a 
wagon  that  was  passing  alongside  of  the  car  at 
the  time  caused  him  to  pause  on  the  step  until 
the  wagon  passed,  when  the  conductor — the  car 
being  in  motion — pushed  him  off  and  he  fell  under 
the  wheeb  of  the  car  in  the  rear  and  lost  his  leg. 

Tbe  Court,  Gobdon,  J.,  charged  the  jury, 
vnUr  aUcL,  as  follows  :  "  If  you  should  determine 
that  the  defendant  has  been  negligent,  and  that 


the  injuries   resulted   therefrom,   you  will  then 
consider  the  question  of  damages. 

'^  What  damages  is  this  plaintiff  entitled  to  re- 
cover? The  law  has  been  stated  to  j9U  with 
accuracy,  mainly  as  to  what  is  the  measure  of  this 
plaintiff's  damages,  if  you  should  find  him  enti- 
tled to  recover. 

<*  He  is  entitled  to  have  compensation  for  the 
pain  and  suffering  he  has  undergone  or  is  under- 
going or  is  likely  to  undergo  by  reason  of  his  in- 
juries ;  h%  is  entitled  to  recover  for  whatever  may 
be  the  value  of  any  diminution  of  his  power  as  an 
earner  of  wages  in  the  support  of  himself.  If  his 
capacity  for  earning  has  been  in  any  way  dimin- 
ished by  this  accident,  he  is  entitled  to  money 
compensation  for  the  value  of  that  diminution. 
He  is  entitled  to  be  compensated,  in  other  words, 
for  all  the  substantial  injury  to  his  capacity  to 
earn  money,  and  for  all  the  injury  to  his  comfort 
and  happiness,  and  for  all  the  pain  and  suffering 
he  has  undergone  as  a  result  of  this  accident. 
These  are  the  elements  that  he  is  entitled  to  re- 
ceive compensation  for. 

^<  In  addition  to  that,  if  you  should  find  in  this 
case  wanton  and  wilful  misconduct  on  the  part  of 
the  agent  and  servant  of  this  defendant  corpora- 
tion, you  would  be  entitled  to  give  this  plaintiff 
such  damages  as  you  should  consider  in  your 
judgment  as  punitive,  as  a  punishment  for  such 
wilful  and  wanton  misconduct,  but  only  if  you 
should  find  it  to  be  wilful  and  wanton." 

Verdict  for  the  plaintiff  for  $18,000.  On  re- 
mittiturfoT  all  over  and  above  $12,000,  judgment 
was  entered  on  the  above  verdict;  whereupon  the 
defendant  company  took  this  writ,  assigning  for 
error:  1st.  That  the  Court  below  should  have 
instructed  the  jury  that  under  the  provisions  of 
the  Act  of  April  4, 1868  (P.  L.  58),  if  the  plaintiff 
was  to  be  considered  as  lawfully  upon  the  car  (not 
being  a  passenger),  his  right  of  action  and  re- 
covery was  only  such  as  would  exist  if  the  plaintiff 
were  an  employ^ ;  and  if  it  was  true  that  he  was 
injured  by  the  negligent  act  of  the  conductor,  this 
was  the  negligence  of  a  fellow-employ^,  and  the 
company  was  not  liable.  And  2d.  The  portion 
of  the  Judge's  charge  above  quoted. 

David  W.  Sellers  (Gavin  W.  Bart  with  him), 
for  the  plaintiff  in  error. 

Street  passenger  railways  are  included  within 
the  Act  of  1868. 

Hestonville,  etc.  R.  R.  v.  Phila.,  8  Norris,  210,  219. 

That  this  Act  applies  to  the  present  case  is  ap- 
parent from — 

Rioard  v.  Railroad,  8  Norris,  193. 
Railroad  v.  Prioe,  15  Id.  256. 

Under  the  charge  of  the  Court,  the  jury  could 

inflict  punitive  damages.     Innocent  shareholders 

should  not  be  so  punished  for  an  unauthorized 

and  unratified,  wanton,  and  wilful  act  of  an  agent. 

Abrath  v.  Railway  Co.,  11  L.  R.  App.  Cas.  250. 

Quigley  t;.  Railroad,  21  Howard,  208. 
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The  liability  for  punitive  damages  recogni«ed 
in  R.  R.  V,  Rofiienzweig,  infra,  is  only  created  upon 
affirmative  proof  that  the  corporation  had  some 
direct  mlation'to  the  act  done. 
,  Albert  S.  L,  Shields,  for  the  defendant  in  error. 
The  Act  of  1868  only  applies  to  railroad  com- 
panies. 

Penna.  R.  R.  Co.  v.  Price,  15  Norrls,  267. 
The  nature  of  the  liability  of  the  company  in 
this  case  is  well  seUled  by — 

Biddle  et  ux.  v.  Hestonville,  etc.  R.  R.  Co.,  112  Pa. 

551. 
Pittsburgh,  A.  &  M.  Pass.  Ry.  Co.  v,  Caldwell,  24 

Smith,  421. 
Same  v.  Donohue,  20  Id.  119. 

The  charge  to  the  jury  in  this  case  is  sustained 
by  the  case  of — 

Lake  Shore  R.  R.  v.  Rosensweig,  113  Pa.  585. 

February  27,  1888.  The  Court.  Charles 
T.  Orbann  brings  this  suit  against  the  Phila- 
delphia Traction  Company,  to  recover  damages 
for  a  personal  injury  received  through  the  alleged 
negligence  of  the  company's  servant.  It  is  con- 
tended on  part  of  the  company,  in  the  first  place, 
that  Orbann,  at  the  time  of  the  injury,  was  en- 
gaged or  employed  on  or  about  the  road  or  cars 
of  the  company,  within  the  meaning  of  the  Act 
of  4th  April,  1868  (P.  L.  58),  and,  therefore, 
that  his  right  of  action  and  recovery  was  only 
such  as  he  would  have  if  he  were  an  employ^ 
of  the  company ;  that  the  conductor  must  be  re< 
garded  as  a  fellow  employ^,  and  if  the  injury 
arose  from  the  conductor's  act,  the  company  is 
not  liable. 

We  are  not  inclined  to  favor  that  view  of  the 
case.  Orbann  was  a  newsboy,  engaged  in  selling 
newspapers ;  his  employment  was  not  on  the  cars, 
he  was  only  casually  there  ;  he  sold  to  all,  whether 
in  or  out  of  the  car,  and  was  suffered  to  pass  in 
and  out  for  this  purpose  at  his  pleasure.  He  was 
not  a  trespasser,  however ;  the  usage  of  the  com 
pany  at  that  time,  was  to  permit  newsboys  upon 
their  cars,  without  objection ;  but  whilst  he  was 
on  the  car,  he  was  neither  engaged  nor  employed 
in  the  performance  of  any  act  or  business  con 
nected  with  the  road  or  its  works.  As  well  might 
we  say,  that  those  who,  in  the  regular  course  of 
business,  pass  witli  wagons,  etc.,  up  and  down  the 
company's  tracks,  ii»caee  of  injury  from  the  com- 
pany's negligence,  would  be  regarded  as  employes, 
because  they  were  at  the  time  engaged  or  em- 
ployed on  or  about  the  company's  road.  It  is 
certainly  absurd  to  suppose,  that  the  Act  of  1868 
was  intended  to  have  any  such  application.  The 
persons  who  were  in  contemplation  of  the  Legisla- 
ture in  the  Act  of  1868,  are  those  who,  although 
not  employes  c£  the  company,  are  nevertheless 
engaged  or  employed  on  or  about  the  company's 
road  or  works  in  the  performance  of  some  act  or 
business  connected  therewith. 


In  the  second  place,  the  company  contends 
that  the  Court  erred  in  the  general  charge  as  to 
the  measure  of  damages,  according  to  which 
the  plaintiff  was  entitled  to  recover,  if  the  jury 
should  find  in  his  favor.  "  He  is  entitled,"  says 
the  learned  Court  in  the  general  charge,  ^^  to 
have  compensation  for  the  pain  and  suffering  he 
has  undergone,  or  is  undergoing,  or  is  likely  to 
undergo,  by  reason  of  his  injuries ;  he  is  entitled 
to  recover  for  whatever  may  be  the  value  of  any 
diminution  of  his  power  as  an  earner  of  wages 
in  the  support  of  himself.  If  his  capacity  for 
earning  has  been  in  any  way  diminiphed  by  this 
accident,  he  is  entitled  to  money  compensation 
for  the  value  of  that  diminution.  He  is  entitled 
to  be  compensated;  in  other  words,  for  all  the  sub- 
stantial injury  to  his  capacity  to  earn  money,  and 
for  all  the  injury  to  his  comfort  and  happiness, 
and  for  all  the  pain  and  suffering  he  has  under- 
gone as  a  result  of  this  accident.  These  are  the 
elements  that  he  is  entitled  to  receive  compensa- 
tion for.  In  addition  to  that,  if  you  should  find 
in  this  cajse  wanton  and  wilful  misconduct*  on  the 
part  of  the  agent  and  servant  of  this  defendant 
corporation,  you  would  be  entitled  to  give  this 
plaintiff  such  damages  as  you  should  consider  in 
your  judgment  as  punitive,  as  a  punishment  for 
su^h  wilful  and  wanton  misconduct,  but  only  if 
you  should  find  it  to  be  wilful  and  wanton." 

It  is  contended  that  as  there  was  no  proof  of 
any  previous  direction,  or  of  any  subsequent 
ratification  of  the  conductor's  act,  on  the  part  of 
the  company,  the  Court  erred  in  permitting  the 
jury  to  impose  punitive  damages ;  in  other  words, 
that  the  company  cannot  be  punished  for  the 
wanton  and  wilful  act  of  a  mere  agent.  It  seems 
to  be  settled  by  the  preponderance  of  authority  in 
this  country,  that  in  actions  against  corporations 
for  injuries  received  through  the  negligence  of 
servants,  exemplary  damages  may  be  recovered 
when  the  injuries  are  wanton  and  malicious,  or 
are  inflicted  in  a  gross  or  outrageous  manner, 
whether  the  act  was  previously  authorized  or 
subsequently  ratified  by  the  corporation  or  not. 

It  is  scarcely  necessary,  we  think,  to  refer  in 
detail  to  the  numerous  cases  in  which  this  doc- 
trine is  asserted.  Some  of  them  are  collected  in 
Sedgwick  on  the  Measure  of  Damages,  p.  329, 
not«,and  in  Sedgwick's  Leading  Cases  on  Dam., 
746,  note ;  and  we  may  cite  the  following  cases, 
among  many  others,  sustaining  this  view  of  the 
law  :  Atlantic,  etc.,  R.  R.  Co.  v.  Dunn  (19  Ohio, 
162) ;  Chicago,  etc.,  R.  R.  Co.  v.  Bryan  (90  III. 
126)  ;  Hopkins  v.  Atlantic,  etc.,  R.  R.  Co.  (86 
New  Hamp.  9) ;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Larkin  (47  Md.  155)  ;  Goddard  v.  Grand  Trunk 
Ry.  Co.  (57  Maine,  202);  Evans  r.  Missouri 
Pac.  R.  R.  Co.  (11  Missouri  Appeals,  468); 
Southern,  etc.,  R.  R.  Co.  v.  Kendrick  (40  Miss. 
874) ;  Bowler  v.  Lane  (8  Metcalf,  Ky.,  812) ; 
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Philadelphia,  etc.,  R.  B.  Co.  v.  Quigley  (21 
Howard,  U.  S.,  202)  ;  Milwaukee,  eto.,  R.  R.  Co. 
V.  Armes  (1  OUo,  493).  In  New  York  and 
aome  other  States,  the  law  would  appear  to  be 
otherwise.  (Cleghom  v,  N.  Y.  Central,  etc, 
B.  R.  Co.,  56  N.  B.  44.)  In  Massachusetts 
damages  would  seem  to  be  given  in  such  eases, 
<m  the  ground  that  wantoness  in  the  wrongful 
act  is  an  aggravation  of  the  injury ;  they  are  said 
to  be  given  not  as  a  punishment,  however,  but  as^ 
a  compensation  for  the  added  insult  and  increased 
mental  distress,  which  arises  where  the  injury  is 
iofiicted  through  malice,  etc  In  Pennsylvania, 
since  the  case  of  the  Lake  Shore  R.  R.  Co.  v, 
Boeenzweig  (113  Penn.  St.  535),  the  rule  woul^ 
aeem  to  have  been  settled  in  accordance  with  the 
preponderance  of  the  cases.  In  that  case,  Rosenz- 
weig  entered  the  cars  at  Cleveland ;  he  was  riding 
npon  what  was  known  as  a  round  trip  ticket,  and 
it  was  alleged  that,  according  to  the  regulations 
of  the  company,  this  form  of  ticket  was  not  good 
on  that  train.  When  the  conductor  entered  the 
car  and  called  **  tickets,"  Rosenzweig  handed  his 
ticket  to  the  conductor  who  handed  it  back  and 
polled  the  bell-cord  to  stop  the  train.  The  con- 
doctor  told  him  his  ticket  was  not  good,  and  had 
orders  to  put  him  off.  Rosenzweig  insisted  that 
his  ticket  was  good,  but  offered  to  pay  his  fare. 
The  conductor  then  said  :  "  My  orders  are  to  put 
jou  off,  and  off  you  must  go.  Comp."  Rosenz- 
weig said,:  "For  God's  sake  don't  put  me  off 
here ;  carry  me  to  a  station."  The  conductor  re- 
plied :  "  My  orders  are  to  put  you  off,  and  off  you 
most  get;  I  obey  orders  if  I  break  owners." 
Rosenzweig  was  compelled  to  leave  the  train  ;  he 
was  a  mile  or  more  from  the  Cleveland  depot ; 
was  in  the  dark,  in  a  strange  place,  in  the  midst 
of  many  railway  tracks,  with  cars  and  locomotives 
passing  and  re-passing;  whilst  groping  his  way 
he  received  the  injury  for  which  he  sued  the 
company. 

Our  brother  Trunket,  in  writing  the  opinion 
of  this  Court,  said :  "  If  there  was  no  wilful  mis- 
conduct by  the  conductor,  how  can  it  be  said  that 
he  was  Qot  recklessly  indifferent  to  the  conse- 
quences likely  to  befall  the  plaintiff?  If  the  suit 
were  against  him  there  could  be  little  question 
that  the  jury  would  be  permitted  to  give  exem- 
plary damages.  The  liability  of  railway  and 
other  corporations  to  exemplary  damages  fen*  gross 
ne^igence  is  well  settled.  The  general  rule  in 
cases  f(X'  negligence  is,  that  only  compensatory 
damages  can.  be  given.  Juries  are  not  at  liberty 
to  go  farther  than  ctMnpensation,  unless  the  injury 
was  done  wilfully,  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others,  which  is 
equivalent  to  a  violation  of  th^m.  Thei^  must 
be  wilful  misconduct,  or  that  entire  want  of  care 
which  would  raise  a  presumption  of  conscious  in- 
t  to  ooDsequences.    (Milwaukee  &  St.  P. 


Ry.  Co.  V.  Armes,  91  U.  S.  R.  489.)  The  corpo- 
ration is  liable  for  exemplary  damages  for  the  act 
of  its  servant,  done  within  the  scope  of  his  au- 
thority, under  circumstances  which  would  give 
such  rights  to  the  pkintiff  as  against  the  servant, 
were  the  suit  against  him,  instead  of  the  corpo- 
ration." 

There  may  be  grave  doubts  expressed  as  to  the 
propriety  of  the  rule,  but  if  the  doctrine  of  this 
case  is  adhered  to,  the  responsibility  of  a  corpo- 
ration in  exemplary  damages  for  the  wanton 
and  wilful  acts  of  its  servants,  is  cleai'ly  estab- 
lished in  Pennsylvania. 

But,  under  the  evidence,  was  this  a  proper  case 
for  punitive  damages?  The  rule  that  imposes 
this  measure  of  damages  is  a  severe  one  at  the 
best,  and  if  the  master  must  not  only  compensate 
the  injury  but  may  be  held  up  as  a  public  ex- 
ample in  the  payment  of  "smart  money,"  for 
the  wanton  and  malicious  act  of  another — an  act 
he  neither  authorized  nor  approved,  and  of  which 
he  may  be  wholly  innocent — merely  because  of 
the  existing  relation  of  master  and  servant,  the 
plainest  principles  of  justice  require  that  great 
caution  should  be  observed  in  its  application. 
Moreover,  the  well-known  disposition  of  juries  to 
return  excessive  verdicts  in  this  class  of  cases  has 
shown  that  the  doctrine,  although  designed  for 
the  promotion  of  the  public  good,  is^  capable  of 
great  practical  abuse.  It  is  upon  this  ground, 
more  than  any  other,  perhaps,  that  the  rule  lias 
not  been  universally  recognized. 

Exemplary  damages  are  allowed  only  where 
the  act  complained  of  has  been  committed  wil- 
fully and  maliciously,  or,  in  the  absence  of  ac- 
^tual  malice,  where  it  has  been  committed  under 
circumstances  of  violence,  oppression,  outrage,  or 
wanton  recklessness.  (Nagle  v,  Mullison,  84 
Penn.  48.)  When  there  is  no  evidence  which 
would  fairly  justify  a  jury  in  finding  tliat  the 
wrongful  act  was  of  the  general  character  stated, 
the  question  of  exemplary  damages  should  not  be 
submitted  to  the  jury ;  in  the  absence  of  proof 
of  these  circumstances  of  aggravation,  compensa- 
tion merely  is  the  rule.  (Nagle  v.  MuUison,  su- 
pra,) To  leave  the  question  of  punitive  dam- 
ages to  the  jury  wheti  there  is  no  evidence  which 
would  warrant  a  verdict  for  other  than  compensa- 
tory damages,  or  even  to  instruct  them  that  they 
may  find  such  damages  as  they  may  deem  proper, 
is  error.  (Pittsburgh,  etc.,  R.  R.  Co.  v.  Tay- 
lor, 104  Penn.  306 ;  Rose  v.  Storey,  1  Id.  190 ; 
Ainer  v.  Longstreth,  10  Id.  145.)  Therefore 
in  Pittsburgh,  etc.,  R.  R.  Co.  v,  Shisser  (19 
Ohio  St.  157),  where  a  passenger  had  been 
ejected  from  a  train  by  mistake,  or  on  miscon- 
ception of  his  rights  by  the  conductor,  it  was 
held  not  to  be  a  proper  case  for  exemplary  dam- 
ages, and  npon  that  ground  the  judgment  was 
reversed.     So  in  Philadelphia,  etc,  R.  R.  Co.  t*. 
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Quiglej  (21  Howard,  213),  an  action  of  libel  in 
which  exemplary  damages  were  given,  Mr.  Jus- 
tice Campbell  said :  **  Whenever  the  injury 
complained  of  has  been  inflicted  maliciously  or 
wantonly,  and  with  circumstances  of  contumely 
or  indignity,  the  jury  are  not  limited  to  the  as- 
certainment of  a  simple  compensation."  But  as 
nothing  of  this  kind  under  the  evidence  could 
be  imputed  to  the  defendant,  the  judgment  was 
reversed.  In  Milwaukee,  etc.,  Railway  Co.  v. 
Armes  (1  Otto,  489),  the  bill  of  exceptions  dis- 
closed this  state  of  facts :  Mrs.  Armes,  in  October, 
1870,  was  a  passenger  on  defendant's  train  of 
cars,  which,  whilst  running  at  a  speed  of  four- 
teen or  fifteen  miles  an  hour,  collided  with  an  en- 
gine on  the  same  track.  The  jar  occasioned  by 
the  collision  was  light,  and  more  of  a  push  than 
a  shock.  The  fronts  of  the  two  engines,  how- 
ever, were  demolished,  and  a  new  engine  re- 
moved the  train.  This  was  all  the  testimony 
offered  by  either  party  as  to  the  character  of  the 
collision  and  the  cause  of  it,  but  there  was  evi- 
dence tending  to  show  that  Mrs.  Armes  was 
thrown  from  her  seat  and  sustained  the  injury 
<5f  which  she  complained.  After  the  evidence 
had  been  submitted  to  the  jury,  the  Court  gave 
them  the  following  instruction :  *'  If  you  find  that 
the  accident  was  caused  by  the  gross  negligence 
of  the  defendant's  servants  controlling  the  train, 
you  may  give  to  the  plaintiff  punitive  or  exem- 
plary damages."  Mr.  Justice  Davis,  delivering 
the  opinion  of  the  Court,  said :  "  The  jury  may 
consider  all  the  facts  which  relate  to  the  wrongful 
act  of  the  defendant  and  its  consequences  to  the 
plaintiff ;  but  they  are  not  at  liberty  to  go  fur- 
ther, unless  it  was  done  wilfully,  or  was  the  re- 
sult of  that  reckless  indifference  to  the  rights  of 
others  which  is  equivalent  to  an  intentional  vio- 
lation of  them ;  in  that  case  the  jury  are  author- 
ized, for  the  sake  of  public  example,  to  give  such 
additional  damages  as  the  circumstances  require. 
...  To  do  this,  however,  there  must  have  been 
some  wilful  misconduct,  or  that  entire  want  of 
care  which  would  raise  the  presumption  of  a  con- 
scious indifference  to  consequences.  Nothing  of 
this  kind  can  be  imputed  to  the  persons  in  charge 
of  the  train,  and  the  Court  therefore  misdirected 
the  jury." 

In  the  case  at  bar  the  facts  are  few  and  simple, 
the  plaintiff,  who  was  a  boy  of  thirteen  years  of 
age,  relates  the  occurrence  thus :  "  There  were 
two  cars  coupled  together,  and  it  was  coming 
along,  and  I  jumped  on  the  first  one.  I  hallooed 
out  my  papers,  and  it  was  pretty  near  Third 
Street.  There  was  a  wagon  coming  along.  I 
did  not  want  to  jump  off  for  fear  the  wagon  might 
run  over  me ;  I  stood  on  the  bottom  step.  People 
wanted  to  get  on ;  the  conductor  shoved  me  on 
the  arm,  and  turned  me  around,  and  I  fell  be- 
tween the  two  cars*    I  fell  on  the  ground,  on  my 


side,  I  think;  near  the  track,  between  the  track 
and  the  crossing,  I  guess.  I  fell  between  the  two 
of  them  (the  wheels) ;  I  was  standing  like  this, 
on  the  bottom  step,  and  be  pushed  me  in  this  way 
(indicating),  and  I  turned  right  around,  and  fell 
between  the  two  cars.  It  was  the  hind  car  that 
ran  over  me."  Mr.  Katharine,  in  corroboration, 
says  he  saw  the  conductor  raise  his  arm,  as  if  to 
push  the  boy  off,  but  whether  he  touched  him  or 
not,  he  could  not  say.  Mr.  Haley  says,  there  was 
a  wagon  passing  and  the  conductor  put  his  arm 
out  ttnd  pushed  him ;  that  the  boy  held  on  to  the 
rail,  then  dropped  hi^  grip,  and  fell  under  the 
wheels.  On  the  contrary,  the  conductor  testifies 
that  he  did  not  push  the  boy  off,  nor  intend  to  do 
so;  that  he  did  not  touch  him  at  all,  and  in  this 
he  is  supported  by  several  witnesses.  The  jury 
has  found,  however,  that  he  did  push  him  off; 
that  in  consequence  thereof  the  injury  occurred, 
and  our  further  consideration  of  the  case  must 
proceed  upon  the  assumption  of  the  fact  thus 
found.  But  was  the  act  accompanied  by  circum- 
stances which  would  characterize  the  conductor's 
conduct  as  wilful  and  wanton,  reckless  or  oppres- 
sive? Jones  was  the  conductor  of  the  car;  his 
duty  was  to  clear  the  way  for  the  exit  and  entry 
of  the  passengers  without  unreasonable  delay. 
The  plaintiff,  whilst  privileged  to  enter  and  leave 
the  car,  was  there  by  the  conductor's  permission 
only ;  he  was  standing  on  the  lower  step  of  the 
car,  which  was  approaching  the  crossing,  and 
there  were  passengers  at  the  crossing  who  wished 
to  enter  the  car.  The  conductor,  without  rude- 
ness, and  with  proper  care  that  the  boy  should 
receive  no  injury,  had  a  right,  as  soon  as  the  car 
should  stop,  to  hasten  the  little  boy's  exit,  in 
order  to  facilitate  the  admission  of  the  passengers. 
There  had  been  no  previous  ill-will  on  part  of 
the  conductor  towards  the  boy.  There  was  not  an 
unkind  word  spoken.  All  that  appears  is  that  the 
conductor  pushed  him  "  on  the  arm."  Whether 
this  push  was  a  gentle  or  violent  one ;  whether  it 
was  given  in  anger  or  wantonness,  or  merely  as  a 
suggestion  that  the  lad  must  make  way  for  the 
passengers,  is  not  shown.  There  is  nothing  to 
show  that  the  conductor  intended  to  push  him 
off,  or  indeed  to  do  the  boy  any  harm.  The  mere 
fact  that  he  pushed  him  on  the  arm,  does  not 
indicate  that  the  act  was  wanton  or  malicious. 
There  are  no  circumstances,  we  think,  which 
would  justify  a  jury  in  finding  that  the  act  was 
wanton  and  wilful,  or  that  the  conductor  was 
moved  by  any  feelings  of  violence,  outrage,  or 
reckless  indiff^ence  to  consequences.  For  all 
that  appears  we  might  well  suppose  that  the  con- 
ductor, in  the  effort  to  dispatch  his  duty,  was 
wholly  unconscious  of  the  fact  that  he  had  pushed 
the  boy  on  the  arm.  There  can  be  no  justifica- 
tion, of  course,  for  the  negligent  act  of  pushing  a 
little  boy  off  a  moving  car,  and  for  the  conse- 
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qoeocM  of  rach  an  act  the  offending  party  will 
ordinarily  be  held  to  compensate  the  injury.  But 
wbetlMT  be  will  also  be  punished  for  the  act,  must 
depeod  apon  the  manner  or  the  motive  in  which 
tbe  act  is  done. 

In  the  retrial  of  this  case,  care  must  be  taken 
also  that  the  plaintiff  shall  not  t>e  allowed  to  re- 
eorer  for  any  matter  or  thing  to  which  his  father 
mkj  be  entitled,  in  any  action  pending  or  to  be 
broogbt,  for  damages  resulting  to  him  from  the 
Mne  injury. 

The  judgment  is  reversed,  and  a  venire  facias 
de  DOTo  is  awarded. 

Opinion  by  Clark,  J. 

Stcrbett,^  J.,  being  of  opinion  that  the  in- 
stniction  as  to  exemplary  damages  was  fully  war 
ranted  by  the  evidence,  dissents. 

GoKOON,  C.  J.,  and  Trunkey,  J.,  absent. 

0.  K.  z. 


Jily  '87, 192.  January  19, 1888. 

Barnes  v.  Sowden. 

Ohitructian  of  sidewalk — (hnirihutory  negli- 
gence—  When  case  should  he  taken  from  the 
jury. 


Where  defendant  was  digging  a  trench  for  a  sewer 
eooBMilon  adroM  a  sidewalk,  whioh  trench  extended 
froB  the  curb  to  within  foar  feet  of  the  honse,  and 
ipA  the  side  of  which  the  earth  taken  oat  of  it  was 
tkrowB,  making  a  bank  of  loose  dirt  three  feet  high 
toA  fire  feet  broad  at  the  base,  and  plaintiff,  at  half- 
put  ten  o'clock  in  the  morning,  walked  aroand  the 
hmk,  stopped  to  look  at  goods  displayed  in  a  store 
visdow  at  the  head  of  the  trench,  and  after  examining 
U«tt  itepped  backward  from  the  window  and  fell  into 

I      tke  trench : 

I        £U(/,  (1)  that  defendant  had  used  sufficient  care 

I      to  protect  the  public. 

I        (2)  That  plaintiff  was  gnUty  of  oontributory  negli- 

I     !«<«. 

(3)  That  it  was  error  to  leave  the  case  to  the  jury, 
'ko  shonld  have  been  directed  to  find  for  the  de- 
feadant. 

M,  00  the  nneontradicted  evidence,  plaintiff  fails  to 
ib©w  segligenoe  of  defendant,  or  shows  contributory 
■tgilfence  on  her  own  part,  it  is  the  duty  of  the  Court 
to  give  binding  instructions  to  the  jury. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
P^  County. 

Case,  br  Richard  Sowden  and  Lillie,  his  wife, 
ii  right  of  said  Lillie,  against  Samuel  W.  Barnes^ 
to  recover  for  personal  injuries  to  said  Lillie. 

The  Court,  Willson,  J.,  refused  to  charge  the 
pxj  as  requested,  that  "  Under  all  the  cireum- 
«»ices  the  verdict  should  be  for  the  defendant,'*^ 
Tke  &ct0  are  foUy  stated  in  the  opinion  of  the 
Sopeine  Court. 

Verdiet  and  judgment  for  plaintiff.    Defendant 


took  this  writ,  assigning  as  error  the  refusal  of 
th^  above  point. 

E.  Cooper  Shapley  (James  E,  Gorman  with 
him),  for  plaintiff  in  error,  cited — 

Pittsburgh,  etc.,  R.  Co.  v.  Taylor,  8  Out.  306. 

Durkin  v.  City  of  Troy,  61  Barb.  437. 

City  of  Erie  v.  Magill,  6  Out.  616. 

Township  of  Crescent  v.  Anderson,  19  Wbbklt 
Notes,  230. 

Butterfleld  v.  Forrester,  11  East,  61. 

Smith  V.  Smith,  2  Pick.  621. 

Allyn  V.  R.  R.  Co.,  105  Mass.  77. 

Railway  Co.  v.  Trich,  20  Weekly  ^otes,  324. 

King  V.  Thompson,  87  Pa.  St.  365. 
H,  B,  Gill  {James  B.  McCarron  with  him), 
for  defendant  in  error,  cited — 

Bchum  9.  Penna.  R.  R.  Co.,  107  Pa.  St.  8. 

Borough  of  Nanticoke   v«   Warne,    16   Wbbkut 
Notes,  44. 

Penna.  R.  R.  Co.  v.  Peters,  19  Id.  418. 

Lower  Windsor  Township  v.  Gemmill,  16  Id.  265. 

Borough  of  Easton  r.  NeiT,  14  Id.  206. 

Dennison  v.  Miner,  17  Id.  561. 

February  27,  1888.  The  Court.  The  sin- 
gle assignment  of  error  in  this  case  is  to  the  re- 
fusal of  the  Court  below  to  give  a  binding  in- 
struction to  the  jury  to  find  for  the  defendant. 
Whether  fiuch  an  instruction  should  have  been 
given  or  not  depends  upon  whether  there  was  any 
question  of  fact  for  the  determination  of  the  j^ury 
when  the  evidence  closed.  If  there  was  such  a 
question,  the  Court  was  right  in  submitting  it. 
If  there  was  not,  it  was  error  to  turn  over  to  the 
jury  what  was  really  a  question  of  law.  A  brief 
summary  of  the  evidence  is  necessary  to  an  intel- 
ligent discussion  of  this  question.  On  the  dOth 
of  November,  1886,  Barnes,  with  three  laborers, 
began  at  eight  o'clock  A.  M.  to  dig  a  trench  from 
the  sewer  in  the  street  to  the  premises  at  No. 
2226  North  Front  Street,  Philadelphia,  for  the 
purpose  of  making  connection  with  the  sewer. 
At  half-past  ten  the  trench  had  been  opened 
from  the  car  track  in  the  street  to  the  curb,,  and 
from  the  curb  across  the  footwalk  towards  the 
store  about  eight  feet,  leaving  a  passage  of  about 
four  feet  wide  between  the  end  of  the  excavation 
and  the  house  line.  The  earth  was  thrown  up 
on  the  north  side  of  the  trench,  making  a  bank 
of  loose  dirt  three  feet  high  and  five  feet  broad  at 
its  base,  extending  its  whole  length,,  except  that 
the  bank  sloped  down  to  the  walk  at  the  inner 
end.  On  the  outside  of  thia  bank  a  hand-cart 
and  some  of  the  tools  used  in  digging  had  been 
left.  Mrs.  Sowden  and  her  sister  Mrs.  Bums 
were  coming  down  the  footwalk  towards  No. 
2226.  The  bank  of  earth,,  extending  for  eight 
feet  intO'  the  walk,  and  more  than  half  as  high  as 
their  beads,  was  directly  before  them.  They 
passed  up  to  the  store  windows  on  the  unbroken 
strip  of  walk  next  the  building,  and  Mrs.  Burns 
passed  beyond  the  ditch  to  the  southernmost 
window.    Mrs.  Sowden  stopped  in  front  of  the 
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northernmost  window  opposite  the  end  of  the 
trench.  When  she  left  the  window,  instead  .of 
going  forward  to  where  Mrs.  Burns  stood,  she 
took  two  ^r  three  steps  backward  and  fell  into 
the  trench.  This  action  is  brought  to  recover 
damages  for  an  injury  sustained  from  this  fall. 
There  was  no  question  made  about  the  fact  that 
the  defendant  was  lawfully  engaged  in  making 
the  excavation,  nor  was  there  any  allegation  that 
the  work  was  not  being  done  with  reasonable  dis- 
patch. There  was  not  a  particle  of  conflict  in  the 
testimony  or  of  nncertainty  as  to  the  actual  facts. 
The  plaintiff's  case  depended  on  whether  upon 
the  ascertained  facts  she  had  a  right  under  the 
law  to  charge  her  injuries  over  to  the  defendant. 
This  raised  two  questions :  first,  Had  the  defend- 
ant used  sufficient  care  to  protect  the  public  from 
the  excavation?  and,  next,  Was  the  plaintiff 
guilty  of  contributory  negligence  ?  It  is  not  easy 
to  see  how  the  defendant  could  have  placed  a 
larger  or  more  striking  line  of  obstruction  in  the 
path  of  the  plaintiff  than  the  mound  of  earth 
which  extended  for  eight  feet  from  the  curb  and 
to  within  four  feet  of  the  house  line.  Whatever 
want  of  care  might  be  charged  to  him  so  far  as 
the  unprotected  side  of  the  trench  is  conoemed, 
he  had  certainly  fortified  the  side  to  which  Mrs. 
Sowden  was  approaching  very  thoroughly.  She 
was  coming  directly  towards  the  bank  <^  earth 
which  had  been  thrown  up  in  the  process  of  dig- 
ging.  In  the  language  employed  by  this  Court 
in  the  City  of  Brie  tf.  Magill,  ^  it  was  conspicu- 
ous both  as  to  its  extent  and  character,  and  neces- 
sarily obtruded  itself  upon  the  attention  of  every 
passer  along  the  walk.^  (101  Pa.  616.)  It 
was  impossible  to  overlook  it,  for  it  stretched 
across  the  walk  to  within  four  feet  ot*  the  build- 
ing, and  it  was  necessary  to  go  close  to  the  inner 
edge  of  the  walk  in  order  to  get  around  it.  The 
plidntiff  had  accomplished  this  and  stopped  at  the 
store  window  opposite  the  «nd  of  the  trench.  The 
exercise  of  the  slightest  care  would  haVe  pre- 
vented the  fall  of  which  she  complains.  Upon 
these  facts  the  Court  was  called  upon  to  say 
whether  the  defendant  bad  taken  sufficient  pre* 
cautions  to  protect  one  ooming  from  the  north 
against  failing  into  the  trench^  and  if  this  was  in 
any  doubt,  whether  the  plaintiff  was  not  guilty  of 
contributory  negligence.  There  was  no  legal 
presumption  of  negiigenoe  to  take  the  place  of 
proof  and  carry  this  case  to  the  jury,  but  the 
phiintiff  had  to  establish  her  right  to  recover.  If 
on  the  uncontradicted  evidence  she  failed  to  show 
negligence  on  the  part  of  defendant,  or  showed 
herself  guilty  of  contributory  negligence,  it  was 
the  duty  of  the  Judge  to  give  a  binding  instruc- 
tion. (Henry  v.  L^e  Shore  &  M.  S.  R.  R.  Co., 
85  Pa.  293;  King  v.  Thompson  and  Wife,  87 
Id.  365;  Hayman  v.  The  Penna.  R.  R.  Co. 
(decided  at  the  present  term),  20  Wbeklt 
Notes,  466.) 


It  is  not  alw0Ljs  an  agreeable  duty  to  take  a 
case  from  the  jury.  The  situation  of  a  party 
may  enlist  our  sympathies  to  such  an  extent  as 
to  make  the  duty  distasteful  even  when  it  is  ap- 
parent ;  but  if  a  Judge  fails  in  a  case  like  the 
present  to  meet  his  responsibilities  fully  and 
fairly,  the  jury  are  almost  certain  to  follow  his 
example.  The  result  may  be  that  a  defendant  is 
compelled  to  pay  for  the  folly  of  the  plaintiff  for 
no  l>etter  reason  than  that  he  is  able  to  pay  and 
the  plaintiff  needs  the  money.  True  kindness 
even  to  impecunious  and  unfortunate  suitors  re- 
quires an  impartial  and  uniform  application  of 
legal  rules  in  the  trial  of  causes.  This  case  is 
one  in  which  a  binding  instruction  should  have 
been  given.  The  plaintiff  came  in  open  daylight 
down  the  walk  in  full  view  of  an  obstruction 
three  or  four  feet  high  stretching  across  the  pave- 
ment almost  to  the  house  line.  She  could  not 
fail  to  see  it.  She  went  around  it  safely,  became 
interested  in  some  goods  displayed  in  a  window, 
and  backed  into  the  trench.  A  clearer  case  of 
contributory  negligence  it  would  be  hard  to  find. 

Judgment  reversed. 

Opinion  by  Williams,  J. 

T&UNKET,  J.,  absent.  j.  d.  b.,  jr. 


Jan.  »87,  280.  Febmary  8, 1888. 

Croman  et  al.  v.  StuU,  Adrn'r,  etc       ^ 

Statute  of  LimitatiofU —  To  whom  a  promise  to 
pay  should  be  made  in  order  to  toll  the  statute 
—  What  amounts  to  a  sufficient  acknowledg- 
ment of  a  debt, 

A.  died,  leaving  all  his  property  to  his  wife  B.,  whom 
he  appointed  executrix  of  his  will.  Among  his  effects 
was  a  note  signed  by  C.  and  others.  B.  filed  an  in- 
ventory of  A.'s  estate,  bat  never  settled  the  same. 
She  received  interest  on  C.*b  note,  bat  failed  to  coUeot 
it.  B.  then  diedy  leaving  a  will  wherein  she  appointed 
D.  executor.  D.  filed  an  inventory  of  B.'s  estate,  in- 
cluding this  note.  Sabsequentlj  D.  took  oat  letters 
d,  h,  n.  c.  (.  a.  upon  A.'s  estate,  and  brought  suit  upon 
this  note : 

Heldj  that  a  promise  to  pay  this  note,  made  by  C.  to 
D.,  while  the  latter  was  executor  of  B.,  but  prior  to 
his  taking  oat  letters  d,  6.  n.  c.  U  a.  upon  A.*b  estate, 
was  not  a  promise  to  a  stranger,  and  would  toll  the 
Statute  of  Limitations. 

Hetdf  further^  that  a  promise  in  the  following  words : 
'*  In  oase  they  (other  parties  to  the  note)  don't  pay  it, 
let  me  know,  then  I  will  pay  it ;  I  don't  want  to  have 
any  trouble  any  farther,'*  was  an  unequivocal  promise 
to  pay  in  case  the  others  did  not,  and  there  being  no 
question  as  to  the  amount  of  the  note,  or  the  fauare 
of  the  others  to  pay,  it  was  a  sufficient  bar  to  the 
Btatate. 

Error  to  the  Common  Pleas  of  Bucks  County. 

Assumpsit,  .by  Reuben  S.  Stull,  administrator 

d.b.n.  cL  a,  of  David  D.  Diehl^  against  Henij 
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R.  CrornaDf  John  Croman,  and  David  T.  Breiscb. 
Pleas,  payment  with  leave,  etc.,  and  non-assump- 
nt  infru  sex  annos. 

Ofi  the  trial,  before  Yerkss,  P.  J.,  the  plain- 
tiff gave  in  evidence  the  following  note  :— 

TRuvBAiTBssyiLLB,  April  5,  1877. 
One  jetf  after  date  we,  or  either  of  us,  promise  to 
jnj  to  ike  order  of  David  D.  Diehl  the  sum  of  five 
hundred  dollars,  with  lawful  interest,  without  defal- 
oation,  for  yalue  received.  Henrt  R.  Croman, 

1500.  John  Croman, 

David  T.  Brbisch. 

The  following  payments,  made  by  Henry  R. 
Croman,  were  indorsed  thereon : — 

April  X,  1883,  $50  paid  on  the  sum ;  reoeived  April 
1, 1878,  #25,  for  interest  on  this  note  for  one  jear ;  re- 
ceived  April  4,  1879,  $25,  for  interest  on  this  note  for 
one  year ;  reoeived  April  2, 1880,  $26,  for  interest  on 
this  note  for  one  year ;  received  April  6,  1881,  $25,  for 
interest  on  this  note  for  one  year ;  received  April  4, 
1882,  $25,  for  interest  on  this  note  for  one  year ;  re- 
edved  April  2,  1883,  $25,  for  interest  on  this  note  for 
one  year  ;  received  April  4,  1884,  $22.50,  for  interest 
SB  this  note  for  one  year  (and  on  a  detached  paper), 
leedved  April  1,  1885,  $22,^0,  for  interest  on  this  note 
fcrosieyear. 

It  appeared  from  the  evidence  that  David  D. 
Diebl,  the  payee  in  the  note,  died  abont  May  1, 
1881,  testate.  By  his  will  he  gave  to  his  wife, 
Sophia  Diebl,  all  his  estate,  and  constituted  her 
executrix.  The  will  was  admitted  to  probate 
May  2, 18dt.  Mrs.  Diehl  qualified  as  executrix, 
filed  an  inventory,  and  nothing  further  was  done 
toward  the  settlement  of  the  estate  of  her  hus- 
band. Subsequently,  in  June,  1885,  Mrs.  Sophia 
Biefai  died,  testate,  having'  filed  no  settlement  in 
her  husband's  estate.  Letters  testamentary  on 
her  estate  were  duly  issued  to  Reuben  S.  StuU, 
her  executor,  and  the  note  in  suit  'was  found  by 
him  among  her  papers,  and  was  thereafter  inven- 
toried as  part  of  her  assets,  David  T.  Breisch, 
one  of  the  defendants,  being  one  of  the  appraisers 
in  ber  estate.  On  the  19th  of  June,  1886,  Reu- 
ben S.  Stull  took  oat  letters  d*  h.  it.  c.  t,  a.  in  the 
estate  of  David  D.  Diehl,  deceased,  filed  an  inven- 
tory in  that  estate,  including  therein  the  note  in 
suit  as  part  of  the  estate  of  David  D.  Diehl,  and 
thereupon  brought  this  suit. 

Pkinttff  was  called  and  asked  what  was  said 
about  this  note  when  it  was  down  on  his  inven- 
tory. A.  Nobody  said  anything  about  that  when 
we  to<^  down  the  inventory.  Q.  What  was  said 
\j  Mr.  Breisoh,  or  by  others  in  his  presence  ? 

(Mr.  Roes  objected  as  to  any  declaration  by  Mr. 
Breisch  to  witness  in  regard  to  .the  note  in  ques- 
tion, for  the  reason  that  it  is  utterly  immaterial 
what  dedaratioB  or  pr<Hnise  was  made  to  him 
(witness),  he  not  being  then  the  administrator 
or  David  D.  Diehl.) 

Q.  Were  you  the  executed  or  the  administra- 
tor of  Sophia  Diehl  ?  A.  I  was  the  executor  of 
Sophia  Diehl's  estate. 


Mr.  Ross.— ^Q.  You  only  became  the  admin- 
istrate of  David  D.  Diehl  last  July  ?  A.  Sophia 
Diehl  was  the  executrix  of  David  Diehl. 

Judge  Watsoh — Q.  Where  did  you  find  this 
paper  ?  A.  I  found  it  when  we  appraised  Sophia 
Diehl's  estate.  I  found  it  that  time.  Q.  Where  ? 
A.  Among  the  papers  of  her  when  she  died. 
(Objection  renewed.) 

Judge  Watson. — We  will  follow  this  up  by 
showing  subsequent  conversations.  We  will  show 
that  there  was  a  pvomise  to  pay,  followed  by  a 
subsequent  grant  of  letters  to  the  witness. 

M^  Ross. — We  object  to  the  admission  of  any 
evidence  of  a  conversaticm  on  the  part  of  Mr. 
Breisch,  relating  to  this  note,  for  the  purpose  of 
showing  an  acknowledgmeat  in  the  nature  of  a 
promise  to  pay  the  note,  until  it  has  appeared 
that  the^person  to  whom  that  remark  was  addressed 
was  the  representative  of  the  estate  of  David  D. 
Diehl,  clothed  with  authority  to  collect  this  note, 
and  that  the  promise  was  Biade  to  the  person  in 
that  capacity. 

Objection  overruled.  Exception.  (First  as- 
signment of  error.) 

Mr.  Shbllenberger.— Be  good  enough  to 
state  what  Mr.  Breisoh  said  upon  that  occasion. 
What  passed  between  you  and  Mr.  Breisch  in 
relation  to  that  note  you  have  in  your  hand  ? 
Fix  the  time  and  the  place  where  the  conversa- 
tion took  place.  A.  After  we  had  appraised  the 
personal  property  I  went  over  to  ^.  Breisch 's 
store  to  get  the  inventory,  have  it  signed.  When 
we  had  finished  that,  Mr.  Breisch  asked  me  about 
that  money,  that  Diehl's  note.     (Objected  to.) 

Q,  When  you  found  that  note  amongst  the 
papers  of  Sophia  Diehl  what  did  you  do  with  it  ? 
A.  I  took  it  along — all  the  papers  along,  I  think. 
Q.  Was  it  appraised  ?  A.  It  was  appraised,  yes. 
I  thought  it  was  all  right.  Q.  And  made  a  part 
of  her  inventory?  A.  Yes,  sin  Q.  Now  you 
took  the  inventory  to  Mr.  Breiseh's  store  ?  A. 
Yes,  sir.  Q.  And  there  you  had  a  conversation 
with  him  about  that  note?  A.  Yes,  after  the 
inventory  was  signed  by  him.  Then  he  said,  '<  I 
think  that  note  must  be  paid  now,"  and  I  told 
him,  <«  Yes,  I  had  to  collect  it." 

The  Court.  What  were  his  words?  A.  That 
is  as  near  as  I  can  give  it  in  English.  We  were 
talking  in  German.  He  sakl^  *<  I  think  that  note 
must  be  paid  now  ;"  I  told  him  *'  I  had  to  collect 
it  and  I  wanted  the  money." 

Mr.  SHELLEKBERGBRi — Q.  What  did  he  say 
in  reply  to  that?  A.  He  asked,  <<Mu8t  it  be 
paid  right  away  ?"  and  I  told  him,  <^  Oh,  no,  I 
would  give  him  time;"  then  he  said,  ^' Henry 
Croman  ought  to  pay  that  note,"  and  I  said 
<<  Yes,  if  they  do,"  and  then  he  wanted  me,  said 
that  I  should  get  the  money  from  them  fellows. 
«*  Well,"  he  said,  "  if  I  must  pay  it,  it  is  very 
hard  for  me ;"  he  said,  <^  In  case  they  don't  pay 
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it,  let  me  know  it,  then  I  will  pay  it;  I  don't 
want  to  have  any  trouble  any  further,"  That 
was  all  that  was  said  about  that  note  that  day. 

Defendant  Breisch  requested  the  Court  to 
charge,  inter  cUia^  as  follows  :— 

(1)  Assuming  that  Breisch  stated  to  the  plain- 
tiff as  follows :  <*  If  I  must  pay  it,  it  is  very  hard 
for  me ;  in  case  they  (the  Cromans)  do  not  pay 
the  money  let  me  know  and  then  I  will  pay  it ; 
I  don't  want  to  have  any  trouble  ;*'  such  language 
does  not  constitute  a  sufRcient  promise  to  take 
the  case  out  of  the  Statute  of  Limitations.  Answer, 
Refused,  I  refer  you  to  the  general  charge  as  to 
whether  these  and  the  other  facts  in  the  case  con- 
stitute such  a  promise  as  the  law  requires. 
(Second  assignment  of  error.) 

(4)  In  this  case,  the  facts  being  admitted  that 
when  the  conversation  between  the  plaintiff  and 
Breisch,  one  of  the  defendants  named,  occurred, 
the  plaintiff  was  not  the  administrator  d,  b,  n.  c, 
U  a.  of  said  David  D.  Diehl,  the  payee  in  the 
note,  but  was  acting  as  the  executor  of  Sophia 
Diehl,  and  represented  her  estate,  no  promise  or 
acknowledgment  made  to  him  would  constitute 
a  waiver  of  the  bar  of  the  Statute  of  Limitations. 
Answer,  With  this  point  you  will  have  nothing 
to  do.  The  above  facts  are  undisputed,  and  the 
Court  reserves  the  question  of  law  arising  thereon. 
(Third  assignment  of  error.) 

(5)  The  verdict  of  the  jury,  under  the  evi- 
denceand  testimony  in  this  case,  must  be  in  favor 
of  the  defendant,  David  T.  Breisch.  Answer. 
Refused,     (Fourth  assignment  of  error.) 

The  jury  found  a  verdict  for  the  plaintiff  for 
$496.12,  against  Henry  R.  Croman  and  Breisch, 
subject  to  the  point  of  law  as  reserved  by  the 
Court  in  answer  to  the  fourth  point  of  defendant 
as  above.  Subsequently  the  Court  discharged  a 
rule  to  show  cause  why  judgment  should  not  be 
entered  in  favor  of  defendant  Breisch,  non  obstante 
veredictOj  and  entered  judgment  on  the  verdict. 
Breisch  then  took  this  writ,  assigning  for  error 
the  admission  of  the  evidence  as  above  noted,  the 
answers  to  the  above  points,  and  the  entering  of 
judgment  for  plaintiff. 

George  Ross  (Z.  L,  James  with  him),  for 
plaintiff  in  error. 

A  promise  in  order  to  toll  the  Statute  of  Limi- 
tations must  be  made  to  the  plaintiff  or  his  au- 
thorized agent. 

Oillingham  v,  GUlingham,  5  Ear.  302. 

Kjle  V,  Wells,  Id.  286. 

McKlnney  v.  Snyder,  28  P.  F.  Smith,  78. 

Bank  v,  Wilson,  10  Watts,  261. 

Bart  V,  Stoner,  12  Weekly  Notes,  106. 

Johns  V,  LanU,  13  P.  F.  Smith,  324. 

The  promise  was  not  such  as  to  take  the  case 
out  of  the  statute. 

Senseman  v,  Hetshman,  2  Weekly  Notes,  693. 
Love  V,  Hough,  2  Phila.  631. 
HUler  V.  Baschore,  2  Nor.  356. 


Lansen  r.  McCartney,  8  Out.  316. 
Montgomery  v,  Cunningham,  Id.  349. 
Palmer  v,  Gillespie,  14  Norris,  340. 
Painter's  Appeal,  18  Weekly  Notes,  441. 
ShaefTer  v,  Hoffman,  17  Id.  501. 
MoCulIough's  EaUte,  18  Id.  348. 
Landis  t7.  Roth,  16  Id.  309. 
Wambold  v.  Hoover,  Id.  327. 

Richard  Watson  (J,  Monroe  SheUenberger  and 
Mahlon  H,  Stout  with  him),  for  defendant  in 
error. 

Stull  was  sufficiently  interested  in  the  transac- 
tion to  make  him  a  proper  person  to  receive  a 
promise  to  pay  the  debt. 

Keeley  r.  Wright,  6  Weekly  Notes,  241. 
The  acknowledgment  of  the  debt  was  sufficient 
to  toll  the  bar  of  the  statute. 

Palmer  v.  Gillespie,  14  Norris,  340. 
YoBt  V,  Grim,  19  Weekly  Notes,  301. 
Whether  defendant's  fourth  point  was  properly 
reserved  or  not  is  immaterial.     They  were  not 
entitled  to  an  affirmance  of  it  and  the  reservation 
did  them  no  harm. 

City  of  Altoona  v,  Lotz,  18  Weekly  Notes,  524. 

February  27,  1888.  The  Court.  This 
record  presents  but  two  questions,  viz :  (a) 
whether  the  promise  was  made  to  the  proper  per- 
son, and  (b)  if  so,  whether  it  was  sufficiently 
distinct  to  take  the  case  out  of  the  Statute  of 
Limitations. 

It  is  settled  law  that  the  promise  must  be  made 
to  the  plaintiff  or  his  authorized  agent.  A  pro- 
mise made  to  a  stranger  who  has  no  interest  in 
the  transaction  does  not  bind  the  promising 
party.  (Oillingham  v,  Gillingham,  17  Penna. 
302;  Kyle  v.  Wells,  Id.  286;  McKinney  v. 
Snyder,  78  Id.  497.)  The  rule  that  the  promise 
must  be  made  to  the  plaintiff  or  his  agent  means 
nothing  more,  however,  than  that  it  must  be 
made  to  a  party  in  interest.  Thus  it  was  held 
in  Keely  v,  Wright  (5  Webkly  Notbs,  241), 
that  where  a  promise  had  been  made  to  the  hus- 
band, after  the  death  of  his  wife,  but  before  he 
had  taken  out  letters  of  administration  upon  her 
estate,  the  promise  was  binding  upon  the  party 
making  it.  The  ground  of  this  decision  was  that 
the  husband  was  not  a  stranger,  but  was  the 
owner  of  the  note  in  question  as  part  of  his  wife's 
estate. 

In  the  case  in  hand  the  note  originally  belonged 
to  the  estate  of  David  D.  Diehl.  He  died,  leav- 
ing a  will  in  which  he  bequeathed  his  estate  to 
his  wife  and  appointed  her  the  executrix  of  his 
will.  She  filed  an  inventory,  but  never  filed  a 
settlement  of  his  estate.  The  note  in  contro- 
versy was  never  collected,  but  she  received  the 
interest  for  some  time.  Mrs.  Diehl  then  died 
testate,  having  appointed  Reuben  S.  Stull  her 
executor.  This  note  was  included  in  the  inven* 
tory  of  her  estate,  of  which  David  T.  Breisch, 
one  of  the  defendants  below,  was  an  appraiser. 
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Sabsequently  Stull  took  out  letters  d.  b.  n.  c.  t.  a. 
upon  the  estate  of  David  D.  Diehl  and  brought 
this  suit  to  recover  the  amount  due  on  the  note. 
The  promise  in  question  was  made  before  he  took 
oat  the  letters  upon  David  D.  Diehl's  estate  and 
while  he  was  the  executor  of  the  estate  of  Mrs. 
DiebL  Upon  this  state  of  facts  we  have  no  hes- 
itation in  holding  that  he  was  such  a  party  in 
interest  as  made  the  promise  binding.  He  was 
(be  executor  of  Sophia  Diehl  and  she  was  the 
party  in  interest.  She  was  the  owner  of  the  note, 
subject  to  its  liability  for  David  D.  Diehl's  debts. 
Her  executor  cannot  therefore  be  said  to  be  a 
stranger.  Indeed  it  is  difficult  to  see  how  a 
binding  promise  could  have  been  made  to  any 
one  else. 

Nor  are  we  in  any  doubt  as  to  the  second  pro- 
position. The  words  of  the  defendant  Breish 
relied  upon  to  take  the  case  out  of  the  statute  are 
as  follows :  "  In  case  they  (the  other  parties  to 
the  note)  don't  pay  it,  let  me  know  it,  then  I  will 
pay  it ;  I  don't  want  to  have  any  trouble  any 
ftirther."  This  is  clear  and  distinct.  There 
was  no  question  about  the  identity  of  the  note 
or  its  amount.  The  promise  was  unequivocal  to 
pay  if  the  others  did  not.  The  others  did  not 
pay  and  the  defendant  is  liable. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trdnket,  J.,  absent.  w.  m.  s.,  jt. 


JiD.  '88, 133.  February  8,  1888. 

Rawle's  Appeal. 
In  re  Peace's  Estate. 

ParHtion — Orphans*  Court — Jurisdiction  of. — 
InteretU  of  minors — Alienees  thereof — Powers 
of  executors  under  will. 

The  alienees  of  the  interests  of  minors  in  real  estate 
are  entitled  to  have  partition  thereof  in  the  Orphans' 
Coart. 

A  testator,  by  his  will,  directed  as  follows :  "  The 
reddae  of  my  estate  of  every  kiod,  and  that  left  me 
by  my  beloved  wife  by  her  last  will  and  testament,  to 
dispose  of  as  I  deemed  best,  I  direct  my  executors  to 
divide  into  five  parts.**  He  then  bequeathed  one  part 
to  etch  of  his  five  children.  An  alienee  of  the  Interests 
of  certain  minors,  issae  of  the  testator's  deceased 
dioghters,  petitioned  the  Orphans'  Court  for  a  partition 
of  certain  of  the  testator's  real  estate  : 

Bdd^  that  the  executors  of  above  will  had  no  title  to 
or  interest  in  the  property,  sooh  as  wonld  give  them 
tay  right  to  prevent  the  partition. 

The  premises  in  question  were  part  of  the  estate  of 
teitator's  wife,  over  which  he  had  a  power  of  appoint- 
ment: 

BM,  that  the  admiDistrator  d.  b.  n.  c.  t.  a.  of  said 
wife,  aud  not  the  executors  of  testator,  was  the  proper 
person  U/ezecnte  the  order  of  sale. 


Appeal  from  a  decree  of  the  Orphans'  Court 
of  Delaware  County,  in  the  matter  of  a  petition, 
by  William  Struthers  and  Vannie  D.  his  wife, 
in  the  right  of  said  wife,  for  an  inquest  to  make 
partition  of  certain  real  estate  in  Radnor  Town- 
ship, Delaware  County. 

The  facts  of  this  case,  as  set  forth  in  the 
petition,  were  in  substance  as  follows  :>^ 

Anna  C.  Peace  died  seised  of  the  premises  in 
question,  and  by  her  will,  after  giving  her  hus- 
band, Edward  Peace,  a  life  interest  therein,  she 
devised  the  premises,  inter  alia: — 

''To  such  person  or  persons,  and  in  snch shares  and 
proportions,  and  in  such  way  and  mtfnner  as  the  said 
Edward  Peace  by  his  last  will  and  testament  may 
nominate,  direct,  and  appoint." 

Edward  Peace  died  on  September  10,  1879, 
and  by  his  will  he  provided : — 

**  The  residue  of  my  estate  of  every  kind,  and  that 
left  to  me  by  my  beloved  wife,  by  her  last  will  and 
testament,  to  dispose  of  as  I  deemed  best,  I  direct  my 
executors  to  divide  into  five  parts." 

He  gave  one  of  such  parts  to  each  of  his  five 
children,  the  three  shares  given  to  his  daughters 
to  be  held  in  trust  by  his  executors.  He  also 
gave  each  of  his  daughters  power  to  dispose  of  their 
shares  by  will,  if  they  left  no  children,  but  should 
they  have  children,  such  children  were  to  inherit 
their  mother's  share  equally  at  her  death. 

Letters  testamentary  were  granted  on  the  will 
of  Edward  Peace  to  James  Rawle  et  ah  Two  of 
the  said  daughters,  Anna  Brown  and  Mary 
Watts,  afterwards  died,  whereby  their  shares  be- 
came vested  in  their  minor  children,  respectively, 
in  fee,  Coleman  Peace  Brown  taking  the  share 
of  his  mother,  Anna  Brown,  and  Anna  C.  Watts 
and  John  M.  Watts  taking  together  the  share  of 
their  mother,  Mary  Watts.  The  remaining 
daughter,  Florence,  now  living,  has  two  minor 
children. 

At  a  sale  by  the  guardian,  under  authority  of 
the  Orphans'  Court,  the  petitioner,  Vannie  D. 
Struthers,  on  January  10,  1887,  became  the 
owner,  by  purchase,  of  the  undivided  right,  title, 
and  interest  of  Coleman  Peace  Brown,  the  only 
child  of  Anna  Brown,  and  on  the  same  day,  of 
the  undivided  right,  title,  and  interest  of  Anna 
C.  and  John  M.  Watts. 

The  petitioner,  Vannie  D.  Struthers,  claimed 
to  be  entitled  to  two  equal  fifth  parts  of  the 
premises,  in  fee,  and  that  the  executors  under  the 
will  of  Edward  Peace,  as  trustees  for  Florence 
P.  Smith,  and  Philip  P.  and  Edward  C.  Peace, 
were  each  entitled  to  one  equal  fifth  thereof. 

Upon  these  facts  she  prayed  an  inquest,  etc. 

An  award  of  an  inquest,  to  be  held  September 
6,  1887,  was  made,  and  prior  thereto  the  exe- 
cutors and  trustees  of  Edward  Peace,  the  ap- 
pellants, applied  to  the  Court  to  stay  the  pro- 
ceedings, upon  an  affidavit,  setting  forth  that  the 
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right  to  divide  the  premises  was  vested  in  them 
alone  under  the  will  of  Edward  Peace,  and  that 
the  petitioners  had  no  interest  or  estate  upon 
which  thej  were  entitled  to  a  partition  in  the 
Orphans'  Court,  This  application  was  refused. 
On  return  of  the  inquest,  which  found  that  the 
property  could  not  be  divided,  the  petitioners 
took  a  rule  to  show  cause  why  the  parties  interested 
should  not  refuse  or  accept  the  real  estate,  etc., 
and  why  the  same  should  not  be  sold  by  order  of 
the  Court.  To  this  rule  the  appellants  filed  an 
answer  as  follows ; — 

First.  Because  the  parties  took  under  the  will 
of  Anna  C.  Peace,  and  therefore  the  proceedings, 
being  held  under  the  estate  of  Edward  Peace, 
were  irregular. 

Second.  Because  Edward  Peace  directed  his 
executors  to  divide  this  property  into  five  parts, 
and  to  allot  one  of  these  parts  to  each  of  his 
children,  and  until  such  division  was  made,  the 
parties  entitled  took  no  interest  sufficient  to  sup- 
port partition  proceedings;  the  petitioners'  remedy 
being  to  apply  to  the  executors  to  make  this  di- 
vision. The  petitioners  had  never  applied  to 
them  for  a  division. 

The  Court  confirmed  the  inquest  and  entered 
a  decree  of  sale,  directing  ''James  Rawle,  the 
active  executor  of  the  will  of  Edward  Peace"  to 
sell  the  real  estate.  Thereupon  James  Rawle  et' 
cU.j  trustees  and  executors  under  the  will  of  Ed- 
ward Peace,  took  this  appeal,  assigning  for  error 
the  action  of  the  Court  in  decreeing  an  inquest, 
and  sale  of  the  premises. 

Francis  Ratole  ( Walter  George  Smith  and 
Robert  Ralston  with  him),  for  appellants. 

The  petitioners  have  no  interest  in  the  premi- 
ses in  question,  which  entitles  them  to  a  parti- 
tion. The  testator  has  not  given  one-fifth  of  the 
estate  to  each  of  his  children,  but  he  directs  it  to 
be  divided  by  his  executors  into  ^\q  ^*  parts,'' 
and  he  gives  one  of  these  *^  parts'*  to  each  of 
them.  If  the  legal  estate  necessary  to  effectuate 
the  testator's  intent  was  vested  in  the  executors, 
it  is  clear  that  the  beneficiaries,  until  an  allot- 
ment was  made,  took  no  interest  which  entitled 
them  to  a  partition. 

Ruffers  Estate,  1  Wbbklt  Notes,  286. 

Peace's  EaUte,  10  Out.  193. 

8,  C,  16  Wbbklt  Notbs,  162. 

Linderberger  v.  Mattaok,  4  Wash.  C.  C.  278. 

Pow.  on  Dev.  292-310. 

Co.  Litt.  113,  181,  6.,  236. 

These,  proceedings  should  have  been  brought 
in  the  estate  of  Anna  C.  Peace,  and  it  was  error  in 
the  Court  to  appoint  the  "  active  executor  of  Ed- 
ward Peace,"  instead  of  the  administrator  d.  b,  n. 
c.  t  a,  of  Mrs.  Peace,  to  sell  the  premises. 

Com.  V.  Williams,  1  Harris,  29. 

Banghman's  Estate,  4Lan.  Bar.,  October  15,1872. 

Joseph  B.  Townsend  (^George  E,  Darlington 
with  him),  for  appellees. 


Wherever  the  interests  of  minors  are  oon- 
oemed  the  Orphans'  Court  has  jurisdiction  in  the 
partition  of  estates. 

Act  of  Assembly  13th  April,  1840,  P.  L.  320;  Pnrd. 

538,  pi.  161. 

The  petitioner  as  the  alienee  of  the  shares  of 

minors,  stands  in  their  footing,  and  has  all  their 

rights  in  respect    to  partition  in    the  Orphans' 

Court. 

Ragan's  EsUte,  7  Watts,  438. 
Sampson's  Appeal,  4  W.  &  S.  91. 
Thompson  y.  Stitt,  56  Pa.  St.  156. 
Stewart's  Appeal,  Id.  241. 

February  27,  1888.  The  Court.  We  find 
no  error  in^  this  record.  Mrs.  Struthers,  the  pe- 
titioner, was  the  alienee  of  the  shares  of  three  of 
the  minors,  and  as  such  was  entitled  to  have  par- 
tition. (Ragan's  Estate,  7  Watts,  438 ;  Sampson's 
Appeal,  4  Wt  &  S.  86 ;  Thompson  v.  Stitt,  56 
Pa.  St.  156 ;  Stewart's  Appeal,  Id.  241.)  Aside 
from  this  there  are  two  minors  interested  in  the 
estate.  We  are  in  no  doubt  as  to  the  jurisdiction 
of  the  Court.  Nor  do  we  think  the  executors  of 
the  will  of  Dr.  Edward  Peace  have  any  such 
title  to  or  interest  in  the  property  in  questioo  as 
gives  them  any  right  to  prevent  this  partition. 
The  will  gives  them  no  title  whatever.  Their 
power  is  confined  to  dividing  it  into  five  parts. 
And  after  such  division  they  have  no  power  to 
convey  it.  A  title  to  the  different  divisions  could 
only  be  given  by  proceedings  in  the  Orphans* 
Court.  This  has  been  done  as  to  all  the  real  es- 
tate except  this  one  property,  which  it  is  found 
cannot  be  divided.  We  see  no  grounds,  there- 
fore, for  our  interfering  with  these  proceedings 
for  matters  so  purely  technical.  We  are  of 
opinion,  however,  that  the  decree  below  shonld 
be  amended  by  substituting  the  administrator  d. 
b.  n.  c.  t.  a.  of  Anna  Peace  as  the  person  to  exe- 
cute the  order  of  sale  in  the  place  of  the  execu- 
tor of  Edward  Peace.  The  will  of  the  latter,  so 
far  as  this  real  estate  is  concerned,  is  but  the  exe- 
cution of  the  power  contained  in  the  will  of 
Anna  Peace,  and  her  administrator  would  seem, 
under  the  Act  of  Assembly,  the  proper  person  to 
make  the  sale. 

It  will  be  the  duty  of  the  Court  below  to  make 
this  modification  of  its  decree,  and  with  this  mod- 
ification the  decree  is  affirmed  and  the  appeal 
dismissed  at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  J. 

Trumket,  J.,  absent.  s.  h.  t. 
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Jm.  *88, 12.  Janoarj  20, 1888. 

Spear  v.  The  Philadelphia,  Wilmington, 

and  Baltimore  R.  R.  Co.  et  al. 

Qmmon  carriers — Duties  of. — Injury  to  passen* 
get — Negligence^  when  presumed — Burden  of 
proof — Binding  instructions  to  jury —  When 


The  mere  happening  of  an  injarions  accident  to  a 
passenger  while  in  the  hands  of  the  carrier  will  raise 
prima  facie  a  presumption  of  negligence,  and  t)irow  the 
omtr  on  the  carrier  of  showing  the  absence  of  negU- 
genoe  bj  him. 

The  foundation  of  this  presumption  is  in  the  nature 
of  the  carrier's  undertaking,  which  is  to  carry  safely, 
tnd  includes  the  provision  of  safe  and  stanch  convey- 
ances, of  competent  and  trustworthy  officers  and  em- 
ployes to  take  charge  of  them,  and  the  taking  of  all 
oenlfal  precautions  beforehand  to  guard  the  traveller 
against  aoddent  while  under  the  carrier's  charge. 

The  presumption  of  a  fact  in  law  which  carries  a 
ease  to  the  jury  necessarily  leaves  them  in  possession 
of  the  case.  Although  the  evidence  to  rebut  the  pre- 
somption  be  very  strong,  it  is  a  matter  for  the  jury 
and  not  for  the  Court. 

Although  in  some  cases  it  becomes  the  duty  of  a 
judge  to  express  his  opinions  upon  the  character  and 
weight  of  the  evidence  which  he  must  submit  to  the 
jury,  it  should  be  done  in  such  a  manner  as  to  leave 
them  in  possession  of  the  question  that  belongs  to  them. 

A  binding  instruction  may  be  proper  where  the  evi- 
dence is  not  conflicting  and  presents  the  facts  on  which 
the  ease  depends  clearly  ^d  distinctly :  but  if  the  evi- 
dence is  contradictory,  or  if  it  fails  to  present  the  facts 
fhlly  so  that  inferences  are  to  be  drawn,  or  the  credi- 
bility of  witnesses  is  to  be  settled,  the  evidence  is  to 
|o  to  the  jury. 

A  passenger  upon  a  steamboat  received  serious  in- 
juries by  reason  of  an  explosion  that  took  place  there- 
on, which  subsequently  caused  his  death.  Defendants 
proved  conclusively  that  the  explosion  was  not  of  the 
boiler  or  machinery  of  the  boat,  and  gave  evidence  to 
show  that  it  was  not  caused  by  gunpowder  or  petro- 
leom.  Some  evidence  wa^  given  in  support  of  a  the- 
ory that  dynamite  had  been  taken  upon  the  boat  by 
some  xuknown  person  ^nst  before  it  left  the  wharf. 
Neither  plaintiiT  nor  defendants  gave  any  testimony 
which  established  the  cause  of  the  explosion.  The 
Coart  gave  binding  instructions  to  the  jury  to  find 
for  defendants : 

Held,  to  be  error. 

Error  to  the  Common  Pleas  No.  By  of  Phila- 
delphia County. 

Case,  by  Flora  O.  Spear  against  the  Philadel- 
phia, Wilmington  and  Baltimore  Railroad  Com- 
pany, the  Pennsylvania  Railroad  Company,  Rob- 
ert Craven  and  H.  F.  Kenney,  to  recover  dam- 
ages for  the  death  of  plaintiff's  husband^  caused 
by  the  alleged  negligence  of  defendants.  Plea, 
DOC  guilty. 

The  case  was  tried  twice.  Upon  the  first  trial, 
before  FmLETTEBy  J.,  a  verdict  was  rendered 


for  the  plaintiff  for  $6000.  A  new  trial  having 
been  granted,  the  case  was  tried  again  before 
Reed,  J. 

Plaintiff  proved  that  her  husband  took  passage 
upon  the  "  S.  M.  Felton,"  a  steamer  owned  by 
defendants,  at  Chester,  upon  August  17,  1885. 
Within  a  very  short  time  after  his  going  on  board, 
and  just  as  the  boat  was  clearing  the  wharf,  a 
violent  explosion  occurred  which  shattered  the 
forward  part  of  the  boat  and  hurled  boards  and 
fragments  of  timber  into  the  air.  The  explosion 
was  followed  by  a  dense  black  smoke,  but  no  fire 
was  coinmunicated  to  the  boat,  which  was  immedi- 
ately removed  to  a  yard  outside  of  the  State  for 
repairs.  Mr.  Spear  was  badly  injured  by  a  piece 
of  fiy ing  timber,  and  shortly  afterwards  died  from 
the  effects  of  his  injuries. 

Defendants  proved  conclusively  that  the  explo- 
sion was  not  of  the  boiler  or  machinery  of  the 
boi^t,  and  gave  evidence  to  show  that  it  was  not 
caused  by  gunpowder  or  petroleum.  Several  of 
the  officers  of  the  boat,  and  others  who  were  ex- 
amined after  the  explosion,  testified  that  they  did 
not  know  what  caused  tlie  explosion,  nor  the 
nature  of  the  explosive.  Some  evidence  was 
given  in  support  of  the  theory  that  dynamite  had 
been  taken  upon  the  boat  by  some  unknown  per- 
son just  before  it  left  the  wharf.  Neither  plain- 
tiff nor  defendants  gave  any  testimony  which  es- 
tablished the  cause  of  the  explosion. 

The  Court  charged  the  jury,  inter  cUia^  as 
follows : — 

'*  The  plaintiff's  counsel  has  asked  me  to  charge 
you; — 

"*  (1.)  The  mere  fact  that  the  deceased  was 
killed  by  an  explosion  on  the  defendants'  boat 
whilst  he  was  a  passenger,  entitles  him  to  your 
verdict,  if  he  was  himself  using  due  care,  unless  you 
are  satisfied  that  the  defendants  could  not  have 
prevented  the  injuries  had  they  used  the  highest 
degree  of  care  and  foresight  that  can  be  reason- 
ably expected  from  a  common  carrier  of  passen- 
gers.'    I  afiUrm  that  point. 

<'  *  (2.)  The  happening  of  the  accident  heing, 
on  its  face,  proof  of  negligence,  it  is  not  sufficient 
as  a  defence  merely  to  show  that  the  accident 
might  have  happened  without  negligence  in  the 
defendants.  It  is,  on  the  contrary,  necessary  for 
them  to  satisfy  you  by  proof  that  it  did  not 
happen  through  any  failure  of  theirs  to  use  the 
highest  degree  of  care  to  be  expected  of  a  human 
being  entrusted  with  human  life.'  I  afiirm  that 
point  also. 

'*  *  (8.)  When  a  carrier  receives  a  passenger  to 
be  carried  for  its  profit,  it  places  itself  under  the 
obligation  of  carrying  safely,  if  it  can,  by  the  use 
of  the  greatest  degree  of  care  and  foresight  of 
which  a  human  being  is  reasonably  capable,  and 
the  defendants  are  liable  if  the  injury  to  the  de- 
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ceased  resulted  from  a  failure  to  use  such  care, 
while  he  was  himself  in  the  exercise  of  due  care.' 
I  affirm  that  also. 

"  *  Whether  the  evidence  of  the  defendants' 
employes,  ^ho  were  in  charge  of  the  boat  at  the 
time  of  the  accident,  is  to  be  believed,  is  a  ques- 
tion for  the  jury ;  but  where  such  an  accident 
happens  it  is  a  presumption  of  fact  that  the  plain- 
tiff has  been  ordinarily  careful,  and  that  the  de- 
fendant has  failed  in  its  duty  until  the  contrary 
is  shown  by  evidence/  I  affirm  that  point.  Of 
course,  everything  of  that  kind  is  for  the  jury, 
and  they  are  to  determine  what  evidence  is  to  be 
believed ;  but  I  will  direct  you  in  this  case  that 
it  is  your  duty,  under  the  evidence,  to  find  a  ver- 
dict for  the  defendants,  in  the  absence  of  any 
proof  of  negligence  on  their  part." 

Verdict  for  defendants  accordingly.  A  rule 
for  a  new  trial  was  discharged,  Finletter,  P. 
J.,  filing  the  following  opinion  : — 

**  The  plaintiff  proved  that  her  liusband  was  a 
passenger  on  the  steamboat  of  the  defendants, 
upon  which  an  explosion,  accompanied  by  a  black 
smoke,  occurred  ;  that  he  was  injured  thereby 
and  died  a  few  days  subsequently. 

"  The  defendants  satisfactorily  established  that 
the  explosion  did  not  arise  from  the  boiler,  or 
from  anything  connected  with  the  boat  or  its 
management.  They  also  gave  evidence  to  show 
that  it  might  have  occuiTcd  from  dynamite, 
which  might  have  been  placed  there  by  a  person 
mentioned  by  one  of  the  witnesses,  and  that  they 
had  no  knowledge  of  these  facts,  and  could  not 
have  had. 

"  Neither  the  plaintiff  nor  the  defendants  gave 
any  testimony  which  established  the  cause  of  the 
explosion.  There  was  no  testimony  from  which 
the  jury  could  infer  that  it  arose  from  any  defect 
in  the  boat  or  its  management,  or  from  any  cause 
over  which  the  defendant  could  have  had  control. 

"  The  Court  directed  the  jury  to  find  a  verdict 
for  the  defendant. 

**  It  may  not  be  questioned  that  a  prima  facie 
case  establishlBd  by  a  presumption  of  law  must 
be  submitted  to  the  jury.  Until  successfully  re- 
butted, it  should  have  all  the  effect  of  a  judg- 
ment. 

**  If  therefore  the  presumption  of  negligence 
did  arise  from  the  injury  to  the  passenger,  the 
case  should  have  been  determined  by  the  jury, 
although  the  evidence  produced  by  the  defendant 
against  the  presumption  was  conclusive. 

*'  It  then  becomes  important  to  ascertain  under 
what  circumstances  a  presumption  of  negligence 
arises  against  a  carrier  when  a  passenger  is  in- 
jured. 

♦*  In  Laing  v.  Colder  (8  Barr,  481)  thQ  pas- 
senger's  arm  was  broken  by  reason  of  the  closeness 
of  the  car  to  the  walls  of  a  bridge.  That  is,  the 
construction  of  the  road  made  it  dangerous.     It 


was  held  to  be  the  duty  of  the  company  to  give 
timely  warning. 

"  In  Sullivan  v.  Company  (6  Casey,  234)  the 
car  came  in  collision  with  a  cow,  and  was  over- 
thrown. It  was  held  that  the  company  should 
guard  against  such  accidents. 

"  In  Company  v.  Pillow  (26  P.  F.S.518),  the 
passenger  was  injured  by  fighting  passengers.  It 
was  held  that  the  cars  should  be  kept  free  from 
disorderly  persons. 

'« In  Del.  Lack  R.  R.  v.  Naphey  (9  Norris, 
141)  Mrs.  Naphey  was  injured  in  stepping  from 
the  car.  Sterrett,  J.,  said  :  '  The  general  rule 
Is  that  a  party  who  alleges  negligence  as  the  basis 
of  a  claim  for  damages  is  bound  to  prove  the  fact 
alleged.  If  a  passenger  is  injured  in  a  collision, 
or  by  the  overthrow  of  the  car,  or  by  the  breaking 
of  any  part  of  the  machinery  he  is  not  required  to 
do  more  than  prove  the  fact  of  his  injury;  a 
prima  facte  case  is  made  out.' 

"In  Company  r,  Anderson  (94  Pa.  857)  the 
accident  occurred  from  the  washing  away  of  the 
embankment  of  the  road  arising  from  insufficient 
drainage.  Gordon,  J.,  considered  all  the  pre- 
vious cases,  and  deduced  the  principle,  that 
where,  for  a  consideration,  a  railroad  undertook 
to  transport  a  passenger,  there  arises  an  implied 
contract  upon  the  part  of  the  company  that  it  has 
for  that  purpose  provided  a  sufficient  road,  ma- 
chinery, and  cars  ;  that  where  a  passenger  is  in- 
jured by  any  accident  arising  from  a  collision  or 
a  defect  in  the  road  or  equipment,  he  is  required 
in  the  first  place  to  prove  no  more  than  the  fact 
of  the  accident  and  the  extent  of  the  injury. 

"  In  this  case  the  plaintiff  contended  that  when- 
ever a  passenger  is  injured  a  presumption  of  neg- 
1  gence  arises  against  the  carrier,  which  he  must 
rebut  by  evidence. 

"  The  authorities  cited  do  not  seem  to  carry  the 
doctrine  so  far.  In  all  of  them  it  will  be  ob- 
served that  the  accidents  arose  from  causes  af- 
fecting the  road,  or  its  equipment,  or  which 
might  have  been  guarded  against  by  proper  care, 
and  therefore  negligence  was  reasonably  pre- 
sumed. 

"  In  Naphey's  case  it  was  alleged  that  the  com- 
pany had  not  provided  a  sufficient  exit  from  the 
car,  which  was  the  cause  of  the  injury.  There 
was  evidence  that  the  step  was  from  twenty-five 
to  twenty-nine  inches  from  the  ground.  The  jury 
might  have  inferred,  as  was  doubtless  the  fact, 
that  the  height  of  the  step  caused  the  injury. 
Certainly  the  passenger  is  under  the  protection  of 
the  company  from  the  time  he  enters  the  car  un- 
til he  leaves  it.  And  yet  Judge  Sterrett  said  : 
*  Taking  the  uncontradicted  facts  of  this  case  as 
they  were  presented,  there  existed  no  reason  for 
relaxing  the  general  rule,  that  he  who  alleges 
negligence  as  the  basis  of  a  claim  for  damages,  is 
bound  to  prove  it  affirmatively.' 
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^  In  Aoderson's  case,  Judge  Gordon  said  : 
<The  carrier's  contract  is  to  provide  sufficient 
iMfli»  for  transportation,  and  to  guard  against 
external  causes  of  danger,  and  that  when  a  pas- 
0enger  is  injured  by  a  collision,  or  a  defect  in 
the  road  or  its  equipment,  the  presumption  of 
negligence  arises.' 

^*  It  follows  from  these  authorities  that  when 
tbe  accident  arises  from  none  of  these  causes,  or 
where  the  cause  is  unascertatnable,  '  the  fact  of 
the  accident'  is  not  sufficient  to  warrant  the  pre- 
Bumption  of  negligence.  In  such  cases  the  gen- 
eral rule  applies,  *  that  where  negligence  is  al- 
leged it  must  be  proved.' 

*<  There  was  no  evidence  to  show  that  Mr. 
Spear  was  injured  by  any  accident  arising  out  of 
or  connected  with  the  boat,  its  equipment  or  man- 
agement, or  from  any  cause  over  which  the  de- 
fendants bad  control,  or  could  have  guarded 
against,  and  therefore  the  presumption  of  negli- 
gence did  not  arise. 

"  Rule  discharged." 

Plaintiff  then  took  this  writ,  assigning  for  error 
tbe  instruction  of  the  Court  to  find  for  the  de- 
fendants. 

George  H,  .Jlarhy  Jr.y  and  Richard  P.  White 
(with  whom  was  Frank  T,  Lloyd),  for  plaintiff  in 
error. 

The  mere  happening  of  an  injurious  accident 
tea  passenger  raises,  jon'ma  facie,  a  presumption 
of  neglect,  and  throws  upon  the  carrier  the  onus 
of  showing  it  did  not  exist. 

Laing  0.  Colder,  8  Barr,  482-3. 

R.  R.  Ck>.  V.  Anderson,  13  Norris,  358. 

When  in  the  performance  of  the  carrier's  con- 
tract a  passenger  is  injured  without  fault  on  his 
part,  the  law  raises,  prima  facie,  a  presumption 
of  n^ligence,  and  throws  on  the  company  the 
onus  erf*  showing  that  it  did  not  exist. 

R.  R.  Co.  V,  Napheys,  9  Norris,  141. 
Sullivan  v.  R.  R.  Co.,  6  Casey,  239. 
R.  R.  Co.  ».  Pillow,  26  P.  F.  8.  513. 

They  also  cited — 

R.  R,  Co.  r.  Fuller,  3  Penna.  176.  • 

R.  R.  Co.  V.  Dougherty,  11  Weekly  Notes,  437. 

R.  R.  Co.  v.  Weiller,  17  Id.  306. 

R.  R.  Co.  V,  WewB,  87  Pa.  447. 

R.  R.  Co.  V,  MoUer,  Id.  399. 

R.  R.  Co.  v.  Sohultz,  93  Id.  341. 

R.  R.  Co.  V.  Norton,  12  Harris,  469. 

Allen  V.  WUlard,  59  Pa.  379. 

R.  R.  Co.  V.  Sands,  5  P.  F.  S.  140. 

Hajmsn  p.  R.  R.  Co.,  20  Weekly  Notes,  466. 

Gorgan  p.  Adams  Express  Co.,  18  Weekly  Notes,* 

478 ;  4  Amer.  528. 
Grambs  v.  Lynoh,  20  Weekly  Notes,  377. 
Folsom  V,  Cook,  19  Id.  544. 

David  W,  Seilers,  for  defendants  in  error. 

Tbe  accident  was  not  due  to  any  cause  over 
which  the  carrier  had  any  control. 

He  relied  upon  the  opinion  of  the  Court  below, 
refusing  a  new  trial. 


February.  27,  1888.  The  Court.  The  jury 
found  for  the  defendant  in  the  Court  below  under 
the  following  instruction  :  "  I  will  direct  you  in 
this  case,  that  it  is  your  duty  under  the  evidence 
to  find  a  verdict  in  favor  of  the  defendant."  This 
instruction  is  assigned  for  error.  It  is  necessary 
therefore  to  understand  the  situation  of  the  cause 
when  it  was  given.  The  plaintiff  is  the  widow 
of  one  who  was  killed  by  an  accident  on  a  steam- 
boat belonging  to  the  defendant.  Her  husband 
had  purchased  a  ticket  and  gone  upon  the  boat  as 
a  passenger.  Within  a  very  short  time  and  just 
as  the  boat  was  fairly  clear  of  the  wharf  a  violent 
explosion  occurred  which  shattered  the  forward 
part  of  the  boat  and  hurled  boards  and  fragments 
of  timber  into  the  air.  Mr.  Spear  was  badly 
bruised  and  died  soon  after.  The  explosion  was 
followed  by  a  dense,  black  smoke,  but  no  fire 
seemed  to  have  been  communicated  to  the  shat- 
tered boat,  which  was  immediately  removed  to  a 
yard  outside  the  State  for  repairs.  AH  this  ap- 
peared from  the  evidence  of  the  plaintiff.  If  the 
evidence  had  closed  here  it  will  not  be  doubted 
that  the  plaintiff  would  have  been  entitled  to  a 
verdict.  The  person  injured  was  a  passenger; 
the  injury  occurred  after  the  carriage  had  begun ; 
and  tbe  cause  of  the  injury  was  an  explosion  on 
the  boat,  which  was  the  vehicle  or  instrument  of 
carriage  and  which  was  under  the  exclusive  care 
and  control  of  the  defendant's  servants.  The 
rule  of  law  is  that  the  <^  mere  happening  of  an 
injurious  accident"  to  a  passenger  while  in  the 
hands  of  a  carrier,  will  raise  prima  facie  a  pre- 
sumption of  negligence  and  throw  the  anus  of 
showing  that  it  did  not  exist  on  the  carrier. 
(Laing  v.  Calder,  8  Pa.  482.)  The  foundation 
of  this  presumption  is  in  the  nature  of  the  car- 
rier's undertaking.  This  is  an  undertaking  to 
carry  safely  (R.  R.  Co.  v.  Norton,  24  Pa.  469) ; 
and  includes  the  provision  of  safe  and  stanch 
conveyances,  of  competent  and  trustworthy  offi- 
cers and  employ^  to  take  charge  of  them,  and 
the  taking  of  all  the  needful  precautions  before- 
hand to  guard  the  traveller  against  accident 
while  under  the  carrier's  charge.  (Sullivan  t^. 
The  P.  and  R.  Railroad  Co.,  30  Pa.  239.) 

It  was  the  duty  of  the  defendant,  therefore, 
upon  proof  of  the  happening  of  an  accident  to  a 
passenger,  by  an  explosion  upon  its  boat,  to  take 
up  the  burden  of  proof  which  the  law  put  .on  it 
and  show  that  the  explosion  was  not  due  to  the 
negligence  of  the  company  or  its  employes.  This 
duty  the  defendant's  counsel  re90gnized  and  ad- 
dressed themselves  to  its  performance. 

They  proved  conclusively  that  the  explosion 
was  not  of  the  boiler  or  machinery  of  the  boat. 
They  gave  evidence  tending  to  show  that  it  was 
not  due  to  gunpowder  or  to  petroleum.  Several 
of  the  ofiicers  of  the  boat  and  others  who  exam- 
ined it  after  the  explosion  testified  that  they  did 
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not  know  what  caused  the  explosion  or  the  na- 
ture of  the  explosive.  Some  evidence  was  given 
in  support  of  a  theory  that  dynamite  had  been 
taken  upon  the  boat  by  some  unknown  person 
just  before  it  left  the  wharf.  This  was  all  perti> 
nent  and  tended  to  show  that  the  defendants 
were  not  in  fault,  but  It  was  for  the  jury.  Its 
value  depended  upon  the  appearance  and  manner 
of  the  witnesses  and  the  degree  of  credibility  to 
which  they  were  entitled,  and  it  was  for  them  to 
say  whether  it  was  sufficient  to  overcome  the 
legal  presumption. 

This  was  distinctly  ruled  in  Pa.  R.  B.  Co.  v. 
Weiss  (87  Pa.  449).  The  Court  said  in  that 
case  :  '*  The  presumption  of  a  fact  in  law  which 
carries  a  case  to  the  jury  necessarily  leaves  them 
in  possession  of  the  case.  True,  the  evidence  to 
rebut  the  presumption  may  be  very  strong,  yet  it 
is  a  matter  for  the  jury  and  not  for  the  Court." 
The  learned  Judge  who  tried  this  case  in  the 
Court  below  was  persuaded  that  the  evidence 
given  on  behalf  of  the  defendant  was  sufficient  to 
rebut  the  presumption  of  negligence,  and  he  had 
a  right  to  express  an  opinion  upon  that  subject, 
but  the  question  was  not  one  of  law  for  his  de- 
termination. It  is  the  right,  and  in  some  cases 
it  becomes  the  duty  of  a  Judge  to  express  his 
opinions  upon  the  character  and  weight  of  the 
testimony  which  he  must  submit  to  the  jury,  but 
it  ^ould  be  done  in  such  a  manner  as  to  leave 
them  in  possession  of  the  question  that  belongs 
to  them.  If,  notwithstanding  the  effi)rts  of  the 
Judge  to  guide  them,  they  disregard  the  evidence 
and  the  justice  of  the  cause,  he  may  lay  his 
hands  upon  their  verdict  and  set  it  aside,  but  this 
is  the  limit  of  his  power  in  all  cases  when  there 
is  evidence  that  carries  a  question  to  the  jury. 
A  binding  instruction  is  proper  where  the  evi- 
dence is  not  conflicting  and  presents  the  facts  on 
which  the  case  depends  clearly  and  distinctly,  but 
if  the  evidence  is  contradictory  or  if  it  fails  to 
present  the  facts  fully,  so  that  inferences  are  to 
be  drawn  or  the  credibility  of  witnesses  is  to  be 
settled,  the  evidence  must  go  to  the  jury.  The 
value  or  legal  effect  of  facts  not  in  controversy 
may  be  determined  by  the  Judge,  but  the  facts 
themselves  if  in  doubt  must  be  found  by  the 
jury. 

In  the  case  at  bar  the  evidence  of  the  plaintiff 
with  the  legal  presumption  arising  therefrom 
made  a  case  of  negligence  on  which  the  plaintiff 
was  entitled  to  recover  when  her  case  closed. 
The  defendant  sought  to  show  that  the  accident 
was  not  due  to  negligence  for  which  it  could  be 
held  liable,  but  to  causes  over  which  it  has  no 
control  and  for  which  it  was  in  no  degree  respon- 
sible.  The  facts  were  in  controversy.  What 
caused  the  explosion  ?  Who  was  at  fault  for  the 
presence  of  the  explosive?  These  were  ques- 
tions   that  the  evidence  did    not    fully  solve. 


Whether  therefore  the  prima  facie  case  of  the 
plaintiff  had  been  fully  answered  was  just  the 
question  which  belonged  to  the  jury  and  which 
the  Court  could  not  take  from  them. 

Judgment  reversed^  and  venire  &cia8  de  novo 
awarded. 

Opinion  by  Williams,  J. 

Tbunkey,  J.,  absent.  h.  c.  o. 


July  '87, 117. 


jAnnary  16,  1888. 
Aubert's  Appeal. 


Wm — Devise — Intestacy — Time  of  distribution 
— Moiety  of  the  income  of  an  estate  distin^ 
guished  from  the  income  of  a  moiety, 

A  testatpr  devised  one-half  of  his  residuary  estate  to 
his  executors  to  pay  the  inoome  therefrom  to  his  brother 
T.  and  his  sister  C.  for  their  respective  lives,  share  and 
share  alike,  and  upon  the  death  of  either  to  pay  one- 
half  of  such  income  to  the  children  of  the  one  so  dying, 
and  upon  the  death  of  both  to  distribate  the  said  half 
of  the  residuary  estate  among  the  children  of  T.  and 
C,  the  issue  of  a  deceased  child  taking  its  parent's 
share.  T.  died  without  issue ;  whetenpon  A.,  who 
married  the  widow  (since  dead)  of  the  testator,  claimed 
one-half  of  the  principal  of  said  reaidnary  estate : 

Hddf  that  althongh  an  intestacy  as  to  one-half  of 
the  inoome  existed,  and  an  intestacy  as  to  one-half  of 
the  principal  wonld  exist,  the  time  appointed  by  the 
testator  for  the  distribution  of  the  principal  of  the  trust 
fund  did  not  arrive  until  the  death  of  C. : 

Heldf  furthery  that  C.  was  entitled  to  the  benefit  of  the 
investment  of  the  whole  fund,  in  order  that  she  might 
be  secure  in  the  receipt  of  one-half  of  the  inoome. 

A  moiety  of  the  inoome  of  the  whole  estate  may  be 
more  valuable  to  the  surviving  life-tenant  than  the 
whole  of  the  inoome  of  a  moiety. 

Wilen's  Appeal,  105  Pa.  St.  121,  followed. 

Whether  appellant  in  this  case  entitled  to  a  share 
of  either  inoome  or  principal,  not  decided. 

Appeal  of  Jean  Ernest  Aubert  from  the  decree 
of  the  Orphans'  Court  of  Philadelphia  County, 
distributing  the  estate  of  George  P.  De  Silver, 
deceased. 

Upon  the  audit  of  the  account  of  The  Pennsyl- 
vania Company  for  Insurances  on  Lives,  etc, 
trustees  under  the  will  of  George  P.  De  Silver, 
deceased,  the  Auditing  Judge  (Hanna,  P.  J.) 
found,  inter  alia,  as  follows : — 

<^  The  only  question  arising  is  what  disposition 
is  to  be  made  of  the  income  and  principal  of  the 
estate,  held  in  trust  during  the  lifetime  of  Thomas 
H.  De  Silver,  the  deceased  cestui  que  trust. 

'*  The  trust  arises  under  the  will  of  Greorge  P. 
De  Silver,  who  died  about  May,  1873.  He  left 
his  wife. surviving,  who  afterwards  married  again 
and  died  about  August  2, 1883. 

<<  She  was  provided  for  by  a  cash  legacy,  to- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


91 


gether  with  all  bis  furniture  and  personal  effects 
absoloteij,  and  a  certain  fund  to  be  held  in  trust 
for  her  use  during  life. 

<^  The  fund  now  being  accounted  for  is  one-half 
part  ci  his  residuaiy  estate,  held  in  trust  under 
the  seventh  clause  of  his  will,  viz  : — 

"  I  give,  bequeath,  and  devise  the  other  and  remain- 
ing cme-balf  part  of  all  the  rest,  residne,  and  remainder 
of  my  estate  and  property,  both  real  and  personal, 
and  wheresoever  situated,  of  which  I  may  die  seised, 
possessed,  or  be  entitled  to,  to  my  exeoators,  and  to 
the  survivors  and  survivor  of  them  in  trust,  to  take 
and  hold  the  real  estate,  and  the  rents,  issues,  and 
profits  thereof,  and  to  receive  and  invest  the  personal 
property,  or  the  proceeds  thereof,  and  to  pay  the  said 
rents,  issues,  and  profits  of  the  realty,  and  the  income 
from  the  i>er8onalty,  to  my  brother,  Thomas  H.  De 
8il?er,  and  my  sister,  Caroline  £.  Getz,  during  their 
respective  lives,  share  and  share  alike,  and  upon  the 
death  of  either,  the  children  of  the  deceased  to  receive 
and  share  with  the  survivor  one-half  part  of  such 
rents,  issues,  and  profits  of  the  realty  and  income  from 
the  personalty  ;  and  upon  the  deaths  of  both  my  said 
brother  and  sister  in  trust  to  divide  and  distribute  the 
said  one-half  part  of  all  the  rest,  residue,  and  re- 
mainder of  my  real  and  personal  estate  to  and  among 
Uke  children  of  my  said  brother  and  sister  in  the  fol- 
towing  manner :  The  children  of  my  brother,  Thomas 
H.  De  Silver,  to  take  and  receive  one-half  of  the  said 
half  part  or  one-fourth  of  my  residuary  estate,  and 
the  children  of  Caroline  £.  Getz  to  take  and  receive 
the  other  one-half  of  the  said  half  part,  or  one-fourth 
of  my  residuary  estate,  and  if  any  of  the  children  of 
my  said  brother  and  sister  should  be  deceased  at  the 
time  of  my  death,  or  at  the  time  of  such  division  and 
distribution,  leaving  issue,  such  issue  shall  take  and 
receive  the  same  share  or  portion  his,  her,  or  their 
parent  would  receive,  if  he  or  she  were  living  at  the 
time  of  such  division  and  distribution. 

"  The  said  Thomas  H.  De  Silver  died  Septem- 
ber 16,  1886,  without  leaving  any  issue  him  sur- 
rivinjr. 

"  The  bequest  made,  it  will  be  observed,  is  one- 
half  of  the  residuary  estate,  and  this  is  to  be 
held  in  trust  equally  for  the  benefit  of  the  brother 
and  sister  of  testator  for  life. 

*'  Testator  contemplated  each  would  leave  chil- 
dren surviving,  for  he  provides  that  upon  the 
death  of  either,  his  or  her  children  should  share 
with  the  survivor  in  one-half  part  of  the  income. 

^'His  intention  is  also  clear  that  the  trust 
should  continue  until  the  death  of  the  survivor 
of  bis  brother  and  sister,  and  no  distribution  be 
made  of  the  principal  of  the  trust  estate  until  the 
death  of  the  survivor,  for  he  expressly  declares 
that  as  the  time  of  ultimate  distribution  and  his 
nephews  and  nieces  then  to  take  per  stirpes  their 
parents'  share.  But  until  that  distribution  he 
makes  no  disposition  of  one-half  of  the  income 
arising  from  the  trust  estate,  in  the  event  of 
either  his  brother  or  sister  dying  vrithout  issue. 

'*  This  contingency  he  has  not  contemplated. 
But  it  has  occurred,  and  we  must  now  ascertain 
the  disposition  of  this  undisposed-of  income. 

"  In  the  view  we  take  01  the  duration  of  the 


trust,  it  would  be  premature  to  pass  upon  the 
final  disposition  of  the  share  held  in  trust  for 
Thomas  H.  De  Silver.  But  still  his  will  is  silent 
as  to  the  disposition  of  the  principal  and  income 
of  the  share  of  his  brother  or  sister,  in  case  he 
or  she  died  without  issue. 

'*  It  was  suggested  that  Mrs.  Getz  is  entitled 
to  this  income,  but  the  will  does  not  say  so,  and 
the  income  must  follow  the  principal. 

^'  Neither  Mrs.  Getz  nor  her  children  are  en- 
titled to  the  principal  under  the  will,  and  how 
can  she  or  they  by  that  instrument  be  entitled  to 
the  income  ?  In  this  connection  it  is  pertinent 
to  inquire  what  would  become  of  the  whole  trust 
estate  if  both  cestuis  que  trust  had  died  without 
issue,  for  testator  has  not  provided  against  that 
contingency. 

"  The  will  clearly  shows  the  intention  of  tes- 
tator to  be  that  the  corpus  of  the  trust  fund  shall 
remain  in  the  hands  of  the  trustee  until  the 
death  of  Mrs.  Getz,  for  she  is  entitled  to  the  one- 
half  share  of  its  income  and  profits,  not  to  the 
income  and  profits  of  one-half  of  the  fund. 

"  Therefore  no  distribution  can  be  made  of  the 
trust  fund.  But  one-half  of  the  income  must  go 
somewhere.  And,  as  before  remarked,  it  is  un- 
disposed of  by  testator  during  the  life  of  Mrs. 
Getz.  It  is  not  bequeathed  to  her  nor  to  her 
children.  There  is,  therefore,  no  alternative  but 
to  hold,  as  to  this  one-half  of  the  income,  the  tes- 
tator died  intestate,  and  it  must  hereafter  be  paid 
to  his  heirs-at-law. 

''And  as  it  appears  he  died  without  issue,  one- 
half  is  payable  to  his  widow  or  her  executor,  she 
being  now  deceased,  and  one-half  to  testator's 
heirs  and  next  of  kin,  according  to  our  intestate 
law. 

"  This  will  continue  during  the  lifetime  of 
Mrs.  Getz,  when  the  corpus  of  the  trust  fund  will 
be  accounted  for  and  finally  distributed.  That 
the  widow  is  entitled,  notwithstanding  the  pro- 
vision made  for  her  by  the  will,  is  well  settled. 
(Read's  Appeal,  1  Norris,  428 ;  Carman's  Ap- 
peal, 2  Penny  packer,  332.) 

'<  The  Auditing  Judge  is  also  of  the  opinion 
that  the  costs  of  filing  and  settlement  of  the  ac- 
count, including  counsel  fee,  should  be  borne  by 
the  income  of  the  trust  estate.  (Butterbaugh's 
Appeal,  2  Outer.  351.)" 

The  balance  was  awarded  to  accountants  as 
trustees  for  the  purposes  set  forth  in  the  will  of 
testator,  and  at  the  death  of  Mrs.  Caroline  E. 
Getz,  to  be  accounted  for,  for  final  distribution. 

Subsequently  a  petition  for  a  review  and  setting 
aside  of  this  decree  was  filed  by  Jean  £.  Aubert, 
husband  of  the  late  Claire  Elizabeth,  formerly 
wife  of  Greorge  P.  De  Silver,  deceased,  which 
petition  was  refused  by  the  Court,  Penbose,  J., 
saying:  <<  Because  there  is  a  present  intestacy  as 
to  one-half  of  the  income  arising  from  the  fund 
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embraced  in  the  account,  and  because  there  wiil 
be  an  intestacy  as  to  one-half  of  the  principal,  it 
does  not  follow  that  distribution  to  this  extent  can 
now  be  made  of  the  principal.  The  testator  has 
in  express  terms  deferred  the  time  for  such  dis- 
tribution until  the  death  of  the  survivor  of  the 
two  persons  to  whom  he  gave  the  income  for  life ; 
at  the  death  of  either,  one-half  of  the  income 
going  to  the  survivor  and  the  other  half  to  the 
children  and  issue  of  the  one  so  dying.  The  sur- 
vivor is  entitled  to  the  benefit  of  the  investment 
of  the  whole  futid  in  order  that  she  may  be  secure 
in  the  receipt  of  half  of  the  income.  The  gift  is 
not  of  the  income  of  one-half,  but  of  one-half  of 
the  whole,  and  the  case  falls  within  the  principle 
of  Wifen's  Appeal  (9  Qut.  121).  This  right  on 
the  part  of  the  survivor  is  not  affected  by  the  fact 
that  the  death  of  her  co-tenant  for  life  without 
issue  has  left  one-half  of  the  income  to  pass  under 
the  intestate  laws.  The  persons  claiming  by 
reason  of  the  intestacy  have  no  more  right  to 
demand  distribution  before  the  time  fixed  by  the 
testator  than  the  children  of  the  deceased  cestui 
que  trust  would  have  had.  The  will  of  the  testa- 
tor cannot  be  disregarded  so  long  as  it  violates  no 
rule  of  law,  and  the  trust  which  it  creates  has  a 
manifest  and  legitimate  purpose. 
"  Petition  dismissed.'' 

Aubert  then  took  this  appeal,  assigning  for 
error  (1)  the  refusal  of  the  Court  to  distribute 
one-half  of  the  residuary  trust  fund  under  said 
clause  of  the  will.  (2)  The  refusal  to  award  to 
him  his  share  of  the  principal  of  said  fund  vested 
in  him  in  right  of  his  said  wife. 

James  Parsons^  for  appellant,  cited — 

Wilkius  V.  Allen,  18  How.  385. 

John  Y.  Clark's  Estate,  39  Leg.  Int.  233  (S.  C.  15 
Phila.  673). 

Livesey's  Appeal,  10  Out.  201. 

Megargee  v.  Naglee,  14  Sm.  216. 

Rea  V.  Girard  Life  Ins.  Co.,  42  Leg.  Int.  152;  16 
Weekly  Notes,  48. 

Colbertson's  Appeal,  26  Sm.  145  (affirmed  3  Nor- 
ris,  307). 

Lutheran  Congregation's  Appeal,  3  Amer.  32. 

John  G,  Johnson^  for  appellees,  cited — 

Wilen's  Appeal,  9  Out.  121. 
In  re  Coleman  &  Jarrow,  L.  R.  4  Ch.  Dlv.  171. 
Oowling  V.  Thompson,  11  Equity,  366. 
Green  v.  Stephens,  12  Vesey,  419  ;  17  Id.  64. 
Home  V,  Borton,  19  Id.  398. 

February  27,  1888.  The  Court.  The  only 
matter  of  which  the  appellant  complains  is,  that 
the  Court  below  declined  to  make  distribution  of 
one-half  the  residuary  trust  fund  under  the  seventh 
clause  of  the  will  of  George  P.  De  Silver. 

It  requires  but  a  glance  at  the  clause  in  ques- 
tion to  see  that  the  time  appointed  by  the  testator 
for  the  distribution  of  the  principal  of  the  trust 
fund  has  not  arrived.  Such  distribution  is  ex- 
pressly postponed  until  the  death  of  his  brother 


and  his  sister.  The  brother  is  deceased,  it  is 
true,  but  the  lister  is  still  living. 

It  is  urged,  however,  that  the  death  of  the 
brother,  without  issue,  was  an  event  not  con- 
templated by  the  testator,  and  that  the  reason  for 
postponing  distribution  does  not  now  exist  as  to 
a  moiety  of  the  trust  fund.  This  is  not  clear. 
Mrs.  Getz  is  admittedly  entitled  to  one-half  the 
income  of  the  whole  of  the  residuary  estate.  As 
was  said  in  Wilen's  Appeal  (105  Pa.  St.  121), 
we  cannot  say  that  a  moiety  of  the  income  of 
the  whole  may  not  be  more  valuable  to  the  sur- 
viving life  tenant  than  the  whole  of  the  income 
of  a  moiety.  In  any  event  it  is  enough  for  us  to 
know  that  the  testator,  in  clear  language,  desig- 
nated the  time  when  distribution  should  be  made, 
and  it  is  not  our  province  to  change  his  directions. 

The  appellant  has  no  cause  to  complain  that 
distribution  is  not  made  of  the  principal,  as  his 
right  to  either  principal  or  income  is  at  least 
doubtful.  But  as  there  is  no  appeal  by  any  other 
party  in  interest,  we  forbear  discussing  the  matter 
further.     We  can  only  decide  what  is  before  us. 

The  decree  is  affirmed  and  the  appeal  dis- 
missed at  the  cost  of  the  appellant. 

Opinion  by  Paxson,  J. 

Trunkst,  J.,  absent.  h.  c.  o. 


Jan.  »87,  52.  .  May  18, 1887. 

Ranninger's  Appeal. 

Finding  of  fact  hy  an  Auditor — Effect  of — Mas^ 
ter  and  servant —  Wages — Presumption  ofpay^ 
ment  of —  When  rebutted. 

Although  there  be  some  facts  in  a  case  which  might 
render  doabtfal  a  claimant's  right  to  recover,  jet  if 
the  Auditor,  upon  a  consideration  of  the  whole  case, 
finds  facts  sufficient  to  establish  the  right  to  recover, 
and  this  has  been  confirmed  by  the  lower  Court,  the 
Supreme  Court  will  not  set  aside  his  finding  except  for 
flagrant  error. 

Where  a  person  serves  in  the  capacity  of  a  servant 
and  makes  no  demand  for  wages  for  a  long  period,  the 
presumption  arises  that  the  wages  have  been  paid,  or 
that  the  services  were  performed  on  the  understanding 
that  no  wages  were  to  be  paid.  This  is  a  mere  pre- 
sumption of  fact,  however,  and  may  be  rebutted. 

The  present  case  showed  facts  as  above,  and  the 
evidence  to  rebut  the  resulting  presumption  was  that 
the  claim  was  presented  soon  after  the  relation  ceased, 
by  the  death  of  the  alleged  hirer ;  that  the  claimant 
was  the  niece  of  decedent's  wife,  and  had  conducted 
the  business  of  dressmaking  with  decedent's  wife  for 
manj  years,  and  had  given  up  the  same  in  order  to 
act  as  nurse  for  decedent  and  his  wife,  and  upon  the 
death  of  the  latter  decedent  had  requested  her  to  stay 
with  him  **  to  keep  house  and  to  take  care  of  him 
when  he  was  not  well ;"  that  she  had  so  stayed  and 
nursed  him,  and  attended  to  his  wants  during  a  long 
and  tedious  illness,  and  further,  that  decedent,  in  his 
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will,  wherein  he  gave  her  a  legacy,  spoke  of  her  as  ''  at 
present  emplojed  as  my  housekeeper."  The  Auditor 
hiriog  found  from  the  above  facta  that  claimant  was 
entitled  to  reoover  for  the  services  so  rendered  : 

Heldf  that  the  finding  was  correct ;  that  the  ordinary 
presomption  of  pa3rment  which  arises  in  the  case  of  a 
domestic  servant,  was  not  applicable  under  the  facts 
oftiieeise. 

MoConneirs  Appeal,  1  Onterbridge,  31,  distin- 
giushed. 

Appeal,  bj  Emily  L.  Ranninger,  administra- 
trix of  the  estate  of  Charles  P.  Ranninger,  de- 
ceased, from  a  decree  of  the  Orphans'  Court  of 
Lancaster  County,  dismissing  the  exceptions  to, 
ind  confirming  the  report  of  the  Auditor  ap- 
pointed to  make  distribution  of  the  estate  of  Philip 
C.  Ranninger,  deceased. 

Before  the  Auditor  (J.  W.  F.  Swift,  Esq.) 
Sophia  Sieber  made  a  claim  for  compensation  for 
services  as  a  nurse  and  housekeeper  for  the  six 
jeais  preceding  the  death  of  Philip  C.  Rannin- 
ger. The  evidence  presented  to  establish  this 
daim  is  sufficiently  stated  in  the  opinion  of  the 
Sopreme  Court,  infra.  The  Audi  toe  awarded 
dainsant  the  sum  of  $5  per  week  for  the  period 
of  six  years. 

Exceptions  were  filed  to  this  report,  which  the 
Coart,  LiYiNGSTON,  P.  J.,  dismissed,  and  sub- 
sequently entered  a  decree  in  accordance  with 
the  report.  Whereupon  this  appeal  was  taken, 
and,  inter  aUa^  this  action  of  the  Court  assigned 
as  error. 

Eugene  G.  Smith  (  WiUiam  H,  Livingood  with 
him),  for  appellant. 

1.  There  being  no  express  contract  to  pay 
wages,  there  can  be  no  recorery. 

Lantz  V,  Frey,  7  Harris,  366. 

Walls's  Appeal,  1  Amer.  460 ;  18  Wbbklt  Notes, 

30. 
Qraham  v.  Id.,  1  Out.  35. 

2.  Where  services  are  rendered  under  the  ex- 
pectation of  a  legacy,  there  is  no  contract,  and 
there  can  be  no  recovery. 

Hartman's  Appeal,  3  Grant,  271. 
8wiree  v.  Parsons,  5  W.  &  S.  358. 
Neal's  Bx*r8  r.  Gilman,  29  Smith,  427. 

3.  The  circumstances  of  this  case  repel  the 
idea  of  contract. 

HoQok's  Ex'r  v.  Honck,  3  Out.  552. 
Larkin's  Bst.,  16  Wsbklt  Notbs,  541. 

4.  Even  if  the  relationship  does  not  of  itself 
rebut  the  presumption  of  a  promise  to  pay,  yet  in 
this  case  it  tends  to  rebut  such  presumption  and 
being  accompanied  by  other  evidence,  is  sufficient 

Horton'a  Appeal,  13  Norris,  62. 
Lanta  o.  Frey,  2  Harris,  201. 
HipwelPs  Bst.,  13  Wright,  126. 
K6llj*8  Est.,  14  Wbsklt  Notes,  423. 

5.  There  is  a  presumption  of  payment  when  a 
person  serves  as  a  domestic  servant  and  no  demand 
is  made. 

McConnell's  Appeal,  1  Out  31. 


A.  0.  Newpher,  for  appellee. 
An  Auditor's  finding  of  fact  will  not  be  set 
aside  except  for  plain  mistake. 

Dellinger's  Appeal,  21  P.  F.  Smith,  425. 
The  fact  that  the  claimant  and  appellee  was  a 
niece  by  marriage  of  the  decedent  does  not  pre* 
vent  recovery,  nor  of  itself  raise  the  presumption 
that  the  services  were  performed  gratuitously,  nor 
that  the  family  relation  existed. 

Gordner  v.  Heflley,  13  Wright,  163. 
The   doctrine  that  a  legacy  is  intended  and 
must  be  accepted  in  discharge  of  a  claim,  is  not 
favored ;  legacies  are  presumed  to  be  gratuities. 
Horner's  Ex'r  v.  McGaaghj,  12  P.  F.  Smith,  189. 
The  evidence  shows  that  the  appellee  performed 
the  services  at  the  request  of  the  decedent.    This 
was  an  implied  contract  to  pay  for  them;  and 
no  matter  what  her  expectations  were,  she  can 
recover. 

Thompson  v.  Stevens,  21  P.  F.  Smith,  161. 

February  13,  1888.  The  Court.  In  the 
distribution  of  the  estate  of  Philip  Christian 
Ranninger,  deceased,  Sophia  Sieher  made  a  claim 
of  $3000  and  upwards  for  compensation  as  nurse 
and  housekeeper  for  six  years  previous  to  his 
death.  The  Auditor  found  that  the  claimant  did, 
during  the  period  stated,  actually  serve  Rannin- 
ger in  this  capacity  under  employment  as  a  house- 
keeper, and  allowed  her  $1560  as  a  compensation 
therefor,  and  this  finding  and  allowance  was  ap- 
proved by  the  Court.  Unless,  therefore,  the 
error  is  flagrant,  the  decree  will  not  be  disturbed. 

Philip  Christian  Ranninger  was  twice  married. 
During  the  life  of  his  first  wife,  Sophia  Sieber,  in 
partnership  with  her  aunt,  who  afterwards  be- 
came the  secQnd  wife,  carried  on  the  dressmaking 
business  in  the  city  of  Lancaster.  This  partner- 
ship continued  for  some  eighteen  years,  which 
was  several  years  after  Ranninger's  second  mar- 
riage. The  health  of  her  aunt  and  also  of  Mr. 
Ranninger,  the  husband,  at  the  end  of  this  period, 
became  so  bad  that  the  business  was  abandoned, 
and  after  that  Sophia  devoted  herself  exclusively 
to  the  care  of  both,  until  her  aunt,  the  second  Mrs. 
Ranninger,  died,  when  she  continued  to  care  for 
him  until  the  time  of  his  death. 

There  can  be  no  question  that  the  services  ren- 
dered were  of  the  most  valuable  and  meritorious 
character.  Mr.  Ranninger  suffered  from  some 
severe  nervous  disorder,  and  needed  constant  care 
and  waiting  upon.  He  was  of  a  most  irritable 
and  exacting  disposition,  and  the  duties  which 
Sophia  was  obliged  to  discharge  were  of  a  most 
disagreeable  nature.  She  was,  however,  a  faith- 
ful and  devoted  nurse,  and  excepting  when  pros- 
trated from  the  effects  of  over-exertion,  was  con- 
stantly in  his  service.  The  old  man  took  great 
pride  in  attesting  her  devotion  to  him,  and  on 
frequent  occasions  freely  expressed  his  gratitude 
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to  her,  for  her  fidelity.  Services  of  this  character, 
rendered  under  such  circumstances,  are  worthy  of 
reward,  and  when  they  are  shown  to  have  been 
rendered,  the  law  implies  a  promise  to  pay  what 
th^  are  reasonably  worth. 

She  was  not  of  kin  by  blood  to  the  decedent; 
she  was  the  niece  of  his  second  wife.  This  is  a 
fact  worthy  of  consideration  in  rebuttal  of  the 
legal  implication  stated,  but  it  does  not  defeat  it. 
There  is  some  evidence  that  she  had  means  of  her 
own,  realized  from  the  dressmaking  business,  and 
that  she  paid  for  such  articles  as  she  needed  for 
her  own  use,  medical  attendance,  etc. ;  that  she 
performed  the  duties  of  a  nurse  and  housekeeper, 
and  appeared  to  occupy  toward  Ranninger  the 
relation  of  a  person  employed.  In  confirmation 
of  this  it  was  shown  that  Ranninger  in  his  last 
will  and  testament  bequeathed  to  her,  by  name, 
a  legacy  of  three  hundred  dollars,  describing  her 
as  the  niece  of  his  deceased  wife,  and  '*at  present 
employed"  as  his  housekeeper.  It  can  scarcely 
be  questioned  that  Sophia  Sieber  was  employed 
by  Ranninger  in  the  capacity  stated ;,  .that  she 
began  that  service  during  the  sepotTs  illness  of 
his  second  wife,  and  remaipad^  that  employ- 
ment continuously  until  the  day  of  his  death. 

There  are  some  facta  in  the  case  which  might, 
peirhaps,  cast  a  doubt  on  her  right  to  recover,  but 
the  Auditor,  upon  an  examination  of  the  whole 
case,  has  found  the  facts  essential  to  her  recovery, 
and  these  findings  have  been  approved  by  the 
Court.  The  findings  of  an  Auditor,  when  thus 
approved,  will  not  be  set  aside  excepting  for  fla- 
grant error. 

In  McConneirs  Appeal  (97  Penn.  31),  the  ser- 
vices were  rendered  at  the  rate  of  $4  per  week. 
The  first  year's  wages  were  paid  in  accordance 
with  the  contract ;  the  demand  for  the  sum  sued 
for  was  not  made  until  after  the  death  of  the  em- 
ployer, nor  for  two  years  and  more  after  the  claim- 
ant had  left  his  employment.  In  that  case  it  was 
held  that  under  the  circumstances  the  wages 
would  be  presumed  to  have  been  paid.  "  This  pre- 
sumption," says  Mr.  Justice  Paxson  in  that 
case,  '^  rests  upon  the  known  £aict  that  in  England 
servants'  wages,  as  a  general  rule,  are  paid  at 
stated  periods,  and  it  is  entirely  immaterial 
whether  such  periods  are  weekly,  monthly,  or 
yearly,  and  upon  the  further  fact,  that  a  servant 
rarely  leaves  the  service  of  an  'employer  and 
remains  away  for  months  or  years,  without  a  set- 
tlement of  some  sort  with  his  or  her  employer, 
or  at  least  a  demand  for  payment.  The  same 
facts  exist  in  this  country,  and  there  is  therefore 
the  same  presumption.  In  either  case  it  is  a  pre- 
sumption which  the  law  raises  from  a  known 
state  of  facts,  and  a  known  course  of  dealing.  It 
is,  however,  a  presumption  of  fact  merely  and 
liable  to  be  rebutted." 

In  this  case,  however,  the  services  were  ren- 


dered up  to  the  time  of  Ranninger's  death,  and 
her  claim  for  compensation  was  made  on  the  first 
distribution  ;  there  was  no  course  of  dealing  estab< 
lished  between  the  parties ;  and  although  the 
promise  to  pay  is  clearly  established,  there  was 
no  agreement  to  pay  at  any  particular  time,  or 
any  designated  rate.  Her  personal  relations  to 
Ranninger,  the  nature  of  her  services,  and  the 
character  of  contract  under  which  they  were  ren- 
dered, were  peculiar  and  exceptional,  and  the 
presumption  of  payment  which  might  ordinarily 
arise  in  the  case  of  a  domestic  servant  would  not, 
we  think,  be  applicable  in  spch  a  case. 

The  decree  of  the  Orphans'  Court  is  affirmed, 
and  the  appeal  is  dismissed  at  the  cost  of  the  ap- 
pellant. 

Opinion  by  Clabk,  J. 

Paxsox,  J.,  absent.  w.  m.  s.,  jr. 


(tommon  IPleas. 


C.  P.  No.  I.  Januaiy  lo,  i8S8. 

Lewis  V.  Miller,  Defendant,  and  The 
Fidelity  Trust,  etc.  Co.,  Garnishees. 

Trust  and  trustee-spendthrift  trusts— Trusts 
made  by  a  man  in  favor  of  himself — A  person 
sui  juris  cannot  create  a  trust  in  favor  of  him- 
self so  as  to  place  his  property  beyond  the 
reach  of  his  existing  or  subsequent  creditors. 

Sur  rule  for  judgment  against  garnishee. 

Plaintiff  having  obtained  a  judgment  for  I1991 
against  defendant,  on  the  same  day  issued  an 
attachment  execution  against  the  Fiddlity  Com- 
pany as  garnishees. 

The  answers  to  interrogatories  filed,  set  forth, 
that  the  company  was  the  grantee  in  a  certain 
deed  of  trust  made  by  the  defendant,  under 
which  the  former  held  all  defendant's  property, 
in  trust,  to  demand  and  receive,  settle  and  adiyst, 
hold  and  keep  said  property  in  the  forms  in  which 
it  then  existed,  or,  according  to  its  discretion,  to 
sell,  transfer,  convert,  and  reinvest  the  same,  to 
collect  and  pay  over  the  net  income,  rents,  and 
profits  to  said  defendant  in  such  a  way  that 
neither  principal  nor  income  should  be  liable  to 
his  contracts  or  obligations,  nor  within  his  con- 
trol prior  to  payment  of  same  to  him,  nor  liable 
to  be  attached,  letied  upon,  or  taken  in  execu- 
tion. That  the  deed  contained  a  power  for  the 
grantor  to  appoint  the  estate  by  will,  and  also  a 
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pover  to  revoke  and  cancel  the  said  deed  after 
he  attained  the  age  of  thirty  years;  and  at 
grantor's  death,  on  failure  to  appoint  by  will  or 
to  revoke  the  same,  then  in  trust  for  his  wife  and 
chikiren,  and  if  he  left  neither  wife  nor  child, 
for  his  brother  for  life,  and  then  to  be  distributed 
aocordiDg  to  the  intestate  laws.  That  the  gar- 
nishee was  advised  and  believed  that  under  the 
profisions  of  said  deed,  neither  the  principal 
aor  income  of  the  property  in  its  possession  was 
Babie  for  the  debts  or  contracts  of  the  defen 
daot,  and  could  not  be  attached  nor  taken  in 
execution  under  the  present  judgment,  and  sub- 
sitted  itself  to  the  judgment  of  the  Coutt. 

fokn  F.  Croasdalfy  for  the  rule. 

The  property  attached  is  liable. 

I.  Because  the  defendant  sui  Juris  created  the 
trust  for  his  own  benefit  in  order  to  place  it 
bejond  the  reach  of  his  creditors. 

Mead  v.  Penna.  Co.,  5  Leg.  &  Ins.  Rep.  107. 
Ashhnrst's  Appeal,  27  P.  F.  S.  468. 
Mackason's  Appeal,  43  Pk.  St.  Rep.  337. 
Aodress  v,  Lewis,  17  Weekly  Notes,  270. 

If  the  object  be  to  place  the  property  beyond 
^  reach  of  debts  intended  to  be  contracted,  it 
is  invalid  against  such  subsequent  debts. 
Snyder  v.  Christ,  39  Pa.  SL  505. 
Here  the  object  is  boldly  avowed  as  in — 
Mackason's  Appeal,  supra, 
Harlan  v,  Maglouglilin,  90  Pa.  St.  299. 
n.  Because  the  trust  is  revocable. 
Asbhnrst's  Appeal,  supra. 
Aadfess  r.  Lewis,  st^a. 

nL  Because  there  is  an  unlimited  right  of  ap- 
pointment. 

There  is  no  vested  remainder  in  any  one,  not 
only  because  of  the  right  of  reservation,  but  also 
of  the  unrestricted  right  of  appointment. 

''The  unlimited  right  of  appointment  in  fee 
renders  the  estate  assets  for  the  satisfaction  of  the 
appointor's  debts." 

Hobiday  v.  Peters,  2S  Beav.  354. 

Mackason's  Appeal,  supra, 

Sohns  V,  Phila.  Trust  Co.,  16  Weekly  Notes,  80. 

Mead  v.  Penna.  Co.,  supra. 

Ward's  Estate,  13  Weekly  Notes,  282. 

WMaylanLansdaUzxi^  Henry  C.  Townsend, 
contnt. 

A  Toluntary  settlement  cannot  be  successfully 
attaded  by  subsequent  creditors  unless  made 
with  the  intention  of  defrauding  creditors. 
Greenfield's  Estate,  14  Pa.  St.  489. 
Haikn  v,  Maglanghlin,  90  Id.  293. 

In  this  case  there  is  no  allegation  of  fraud  nor 
^  the  debt  existed  at  the  date  of  the  settlement ; 
oor  are  there  any  circumstances  from  which  an 
intention  to  commit  a  fraud  may  be  implied. 
.  The  language  of  Judge  Thompson's  decision 
ill  Mackason's  Appeal  is  relied  upon  by  the 
pbiDtiff.  There  is  no  other  csase  in  Pennsylvania 
which  would,  encourage  this  creditor  to  attack 
^  settlement.    Macbsson's  Appeal  was  decided 


upon  circumstances  which  differ  from  this  cause 
in  material  points. 

The  opinion  in  Mackason's  Appeal  brought 
about  the  decision  of  Heermans  v.  Hill  (11  Luz. 
Leg.  Reg.  19)  and  those  two  cases  furnished  the 
authority  for  Andress  v.  Lewis,  where  a  rule  of 
law  is  formulated  that  a  person  sm  Juris  cannot 
as  against  creditors,  either  prior  or  subsequent, 
settle  his  property  in  trust  for  himself.  That 
ruling  we  submit  is  erroneous. 

In  regard  to  the  income,  it  is  secured  by  the 
terms  of  the  deed  equally  with  the  principal  and 
is  not  liable  to  attachment. 

Girard  Co.  v.  Chambers,  46  Pa.  St.  485. 

Opinion  by  Mr.  Binney  in  Anon.,  I  Wallace,  Jr.  119. 

January  28, 1888.  The  Court.  Mackason's 
Appeal  has  never  been  overruled  in  this  State, 
nor  has  the  reasoning  upon  which  that  case  was 
decided  ever  been  impeached.  An  owner  of 
property  cannot  so  dispose  of  it  for  his  own 
benefit  and  support  as  to  put  it  beyond  the  reach 
of  liability  for  his  future  debts,  he  being  and 
continuing  sui  Juris  and  there  appearing  to  be 
no  reason  therefor,  excepting  to  withdraw  it  from 
such  liability  and  thus  retain  the  temporal  own- 
nership  without  its  incidents. 

As  Judge  Sharswood  said  in  the  case  cited  in 
plaintiff's  brief  (Mead  v,  Penna.  Lead  Co.),  it 
has  never  been  determined  in  this  State  that  a 
man  may  lawfully  create  a  trust  for  his  own  ben- 
efit which  shall  be  beyond  the  reach  of  his  cred- 
itors. 

I  think  we  may  therefore  decree  that  the 
amount  of  plainti^'s  judgment  be  paid  out  of 
the  funds  in  the  hands  of  the  garnishee. 

Oral  opinion  by  Allison,  P.  J. 


C.  P.  No.  2.  December  i,  1887, 

Boyle  V.  McCafierty. 

Practice  and  pleading — Rule  for  Judgment  for 
want  of  an  affidavit  of  defence  over  three  years 
after  narr.fiied^  is  too  late. 

Rule  for  judgment  for  want  of  an  affidavit  of 
defence. 

Assumpsit  on  certain  promissory  notes. 

The  record  of  the  case  showed  that  a  year 
after  the  filing  of  a  suggestion  of  defence,  a  narr. 
was  filed.  Plaintiff  now  moved  (over  three  years 
after  filing  of  said  narr.)  for  judgment  for  want 
of  an  affidavit  of  defence. 

George  C,  Morris^  for  rule. 


December  10, 1887.    The  Cox»t. 
charged. 
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C.  p.  No.  3.  November  12,  1887. 

Grossman  v.  Huber. 

Act  of  May  23,  iSSj-^Speciai  pleas  filed  before 

the  passage  of  the  Act. 

Sur  rule  to  strike  ofT  special  pleas. 

This  was  an  action  of  trespass,  and  the  de- 
fendant had  pleaded,  February  26,  1885,  the 
general  issue,  and  on  May  5, 1885,  had  filed  two 
special  pleas  of  justification  under  a  judgment  in 
another  Court. 

William  P,  Johnson,  for  the  rule. 

The  Act  of  May  25,  1887,  does,  away  with 
special  pleas. 

Bradbury  Bedell  {Frederick  B.  Vogel  with 
him),  contra.  * 

Eo  die.  The  Court.  We  are  of  the  opinion 
that  the  Act  of  May  25,  1887,  has  no  applica- 
tion to  causes  which  were  commenced,  and  in 
which  the  pleadings  were  filed  prior  to  its  enact- 
ment. 

Rule  discharged. 

Per  FiNLETTER,  P.  J. 

Gordon,  J.,  absent.  ).  w.  t. 


C.  P.  No.  3.  December  13,  1887. 

Hasson  v.  R.  R.  Co. 

^ew  trial — Newspaper  report  concerning  result 
of  a  former  trial  of  case. 

Sur  rule  for  a  new  trial. 

A  verdict  for  plaintiff  having  been  obtained  at 
one  trial  of  the  cause  for  |8ooo,  a  new  trial  was 
granted.  When  the  second  trial  of  the  case  was 
about  being  held,  the  counsel  for  the  plaintiff 
told  a  reporter,  not  knowing  him  to  be  such, 
that  at  the  former  trial  a  verdict  for  |8ooo  had 
been  obtained.  This  fact  subsequently  appeared 
in  the  daily  papers  before  the  jury  had  returned 
their  verdict.  Their  verdict  on  the  second 
trial  was  also  |8ooo. 

George  Tucker  Bispham,  for  the  rule. 

Moses  Stevenson,  contra. 

Eo  die.    The  Court.    Rule  absolute. 

J.  c.  L. 


C.  P.  No.  3.  October  29, 1887. 

Guttman  v.  Cole. 

Sheriff's  interpleader — Bond  of  claimant-^Sak 
of  goods  legal  in  the  State  where  made^  but  il- 
legal in  Pennsylvania — Subsequent  removal  of 
the  goods  to  this  State. 

Rule  to  enter  claimant's  own  bond  in  an  in 
terpleader. 


In  1886,  at  which  time  the  debt  here  sued  for 
was  contracted,  all  the  parties,  plaintiff,  defend- 
ant, and  claimant,  were  citizens  of  Maryland, 
in  which  State  the  credit  was  given.  The  plain- 
tiff is  still  a  citizen  of  Maryland,  but  the  defend- 
ant and  claimant  (who  occupy  towards  each 
other  respectively  the  relation  of  mother  and 
daughter)  had  recently  removed  to  Pennsyl- 
vania, carrying  with  them  the  goods  in  dispute. 
The  claim  of  defendant's  daughter  is  based  upon 
a  bill  of  sale,  executed  by  the  defendant  in 
Maryland  and  recorded  there  June  12,  1879. 
There  had  been  no  change  in  the  possession  of 
the  goo4s  at  any  time,  and  up  to  the  date  of  the 
levy  they  still  remained  in  the  custody  of  the 
defendant. 

Pierce  Archer,  for  rule. 

In  the  absence  of  both  actual  and  legal  fraud, 
the  practice  of  our  Courts  requires  that  a  rule  of 
this  kind  should  be  made  absolute.  Here  there 
can  be  no  actual  fraud,  no  fraud  as  to  this  cred- 
itor, since  the  debt  was  contracted  in  Maryland 
seven  years  subsequent  to  the  recording  of  the 
bill  of  sale. 

Harlan  v.  Maglanghlin,  9  Norris,  293. 

Neither  is  the  element  of  legal  or  technical 
fraud  present.  The  claimant's  title  is  founded 
on  a  bill  of  sale,  duly  recorded  in  Maryland,  and 
by  a  statute  of  that  State  is  valid  without  change 
of  possession. 

Laws  of  Maryland,  p.  390,  {  45. 

''In  case  of  gift  or  assignment  of  property 
located  in  the  domicile  of  the  parties,  the  law  of 
the  place  of  transfer  governs,  at  least  where 
citizens  of  the  State  of  the  forum  are  not  con- 
cerned by  having  a  lien  or  a  right  to  the  prop- 
erty." 

Story's  Conflict  of  Laws,  p.  544,  {  384,  note  a. 

Here  the  property  and  parties  were  in  Mary- 
land at  the  time  of  sale,  and  no  citizen  of  Penn- 
sylvania being  concerned  in  this  proceeding,  the 
law  of  Maryland  should  govern  it,  even  though 
the  property  has  been  subsequently  removed  to 
Pennsylvania. 

Bora  V,  Shaw,  5  Casey,  288. 

MacCabe  v.  Blymyre,  9  Phila.  615. 

Oscar  B.  Teller,  contra. 
The  Pennsylvania  law  applies,  as  the  goods 
are  here. 

Eo  die.  The  Court.  The  case  is  the  same 
as  if  the  creditor  in  Maryland  was  pursuing  his 
remedy  there.  He  had  notice  by  the  record. 
It  is  like  a  judicial  sale  here.  No  change  of 
possession  is  necessary,  and  therefore  there  was 
no  legal  fraud ;  and  the  creditor  being  a  subse- 
quent one,  there  can  be  no  actual  fraud. ' 

Rule  absolute. 

Oral  opinion  by  Finletter,  P.  J. 

A.  M.  B. 
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Stipveine  Court 


July  '87, 159.  Febniary  24, 1888. 

Rushton  V.  Lippincott. 

Mortgage* — Lien  of — Diicharge  of- — Judicial 
$aie — Husband  and  wife. 

When  mortgaged  premises  are  sold  under  an  ezeon- 
tioD  to  recover  arrears  of  a  groand-rent  which  ante- 
dated the  mortgage,  the  mortgage  is  none  the  less 
discharged  because  the  property  was  purchased  at  the 
tale  bv  the  husband  of  one  of  five  heirs  who  had  taken 
t^  property  by  descent  subject  to  the  mortgage  and 
pound- rent,  but  who  had  never  reduced  the  property 
to  possession.  In  the  absence  of  fraud,  said  purchaser 
hariDg  paid  his  own  money  for  the  property  is  not  to 
be  considered  as  taking  it  as  trustee  for  the  heirs  ai^d 
subject  to  their  ancestor's  mortgage,  but  as  a  stranger. 

Motion  for  a  re-argoroent. 

The  case  ia  reported  a«te,  p.  47,  where  the 
fiicts  are  given  at  length. 

The  second  point  reserved  in  the  Court  below 
was,  *^  whether  the  purchaser,  being  the  husband 
of  one  of  the  heirs,  must  be  held  a  trustee  for 
tbem,  and  his  title  subject  to  the  ancestor's  mort- 
pta^e  under  which  plaintiff  claims." 

Upon  this  point,  Mitchell,  J.,  in  his  opinion, 
decided  as  follows : — 

"II.  Upon  the  second  question  reserved  we 
are  saved  the  necessity  of  further  discussion  by 
the  decision  of  the  Supreme  Court  in  Rauch  v. 
Deeh  (19  Wbeklt  Notes,  398),  announced 
siDce  the  ai^ument  of  the  present  case.  It  was 
diere  held  that  the  lien  of  a  discharged  mortgage 
is  not  revived  by  the  mortgagor's  re-acquirement 
of  the  title  to  the  mortgaged  property,  unless  he 
has  been  guilty  of  fraud.  The  principles  of  that 
ctM  apply  a  fortiori  to  this.  The  mortgage  was 
^scharged  by  a  sale  under  a  prior  incumbrance 
vitb  which  the  defendant  was  in  no  wise  con- 
cerned. There  is  no  imputation  of  fraud  on  his 
part,  nor  is  it  claimed  that  he  did  not  buy  the 
land  in  good  faith  with  his  own  money.  His  only 
conneetion  with  the  land  prior  to  his  purchase 
'  was  as  husband  of  one  of  the  tenants  in  common 
of  a  barren  legal  title,  cast  upon  them  by  descent, 
aad  not  reduced  to  possession  or  recognized  by 
tiHMD  in  any  way.  In  the  face  of  these  facts,  to 
Itold,  in  an  action  not  by  the  other  co-tenants,  but 
by  an  adverse  incumbrancer,  that  defendant  must 
becoocluaively  presumed  to  have  bought  as  trustee 


for  his  wife,  and  therefore  that  he  is  remitted  to 
her  prior  title,  that  her  title  enures  to  the  benefit 
of  all  the  co-tenants,  and  is  therefore  the  title  of 
the  ancestor,  and  subject  to  the  incumbrances  due 
by  him,  would  be  directly  contrary  to  the  prin- 
ciple of  Rauch  V,  Dech." 

Rowland  Evans  and  Richard  Z.  Ashhurst^  for 
the  motion,  submitted  that  the  question  arising 
upon  the  second  point  reserved  was  an  important 
one  in  equity  and  should  be  decided ;  that  the 
case  of  Rauch  4;.  Dech  (19  Wekkly  Notes, 
398)  is  inapplicable.  And  as  to  the  first  point 
reserved,  the  decision  of  the  Court  (ante^  p.  47) 
is  inconsistent  with  the  case  of  Mangan's  Appeal 
(20  Weekly  Notes,  257). 

March  5, 1888.  The  Court.  We  are  asked 
to  grant  a  re-argument  in  this  case.  The  princi- 
pal ground  upon  which  such  motion  is  made  is 
that  in  the  opinion  we  did  not  discuss  the  second 
reserved  question.  From  this  fact  the  inference 
is  drawn  that  we  overlooked  it.  Such,  however, 
was  not  the  case.  I  did  not  discuss  it  because  I 
was  under  the  impression  that  it  was  practically 
abandoned  at  the  argument.  It  was  not  dis- 
cussed in  the  oral  argument  at  bar,  and  was 
hardly  alluded  to,  if  it  was  alluded  to  at  all,  by 
either  side.  This  is  very  frankly  stated  in  the 
petition  for  re-argument. 

We  do  not  deem  it  essential,  when  we  affirm  a 
judgment,  to  discuss  every  question  raised  by  the 
ingenuity  of  counsel,  especially  where  such  ques- 
tion is  not  pressed  upon  the  oral  ari^ument.  It 
would  make  our  opinions  of  inconvenient  length, 
burdensome  to  us,  and  more  especially  so  to  the 
members  of  the  Bar  who  are  compelled  to  read 
them. 

In  the  case  in  hand  I  did  not  refer  to  the  second 
question  reserved  for  the  reason  that  the  learned 
Judge  below  had  said  all  that  I  considered  neces- 
sary in  regaled  to  it.  I  might*  well  leave  the 
matter  here,  but  as  the  learned  counsel  appears 
to  be  under  the  impression  that  the  views  of  the 
Court  below  are  unsound,  and  particularly  tliat 
the  case  of  Rauch  v.  Dech  (19  Weekly  Notes, 
398)  has  no  application,  I  will  add  a  few  words 
to  what  the  learned  and  able  Judge  has  so  well 
said. 

This  was  an  attempt  to  apply  the  familiar  rule 
in  equity,  that  when  a  vendor  or  mortgagor 
either  sells  or  mortgages  land  which  he  does  not 
own,  and  afterwards  obtains  the  title  thereto,  he 
will  not  be  permitted  to  set  up  this  after  acquired 
title  to  defeat  his  previous  grant  or  mortgage,  for 
this  would  be  to  permit  him  to  perpetrate  a  fraud 
on  his  grantee  or  creditor. 

That  the  rule  has  no  application  to  this  case 
requires  but  a  moment's  consideration.  The  de- 
fendant bought  the  premises  in  question  at  a  judi- 
cial sale  for  arrears  of  a  ground-rent  which  ante- 
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dated  the  mortgage.  The  effect  of  this  was  to 
discliarge  the  lien  of  the  mortgage.  The  defen- 
dant  paid  his  own  money  and  for  al]  practical  pur- 
poses was  a  stranger  to  the  title.  His  only  con- 
nection with  the  land  prior  to  his  purchase,  as 
was  said  by  the  Court  below,  was  as  husband  of 
one  of  the  tenants  in  common  of  a  barren  legal 
title,  cast  upon  them  by  descent,  and  not  reduced 
to  possession  or  recognized  by  them  in  any  way. 
It  was  amonor  the  admitted  facts  in  the  case 
'^  that  when  John  Ketcham  died  his  estate  was 
insolvent,  and  this  land  was  incumbered  beyond 
its  market  value,  and  therefore  the  heirs  did  not 
enter  into  possession  or  take  any  steps  to  recog- 
nize their  legal  title." 

We  entirely  agree  with  the  learned  Judge  be- 
low when  he  said  :  *'  In  the  face  of  these  facts, 
to  hold,  in  an  action,  not  by  the  other  co-ten- 
ants, but  by  an  adverse  incumbrancer,  that  the 
defendant  must  be  conclusively  presumed  to  have 
bought  as  trustee  for  his  wife,  and  therefore  that 
he  is  remitted  to  her  prior  title ;  that  her  title 
enures  to  the  benefit  o?  all  the  co-tenants,  and  is 
therefore  the  title  of  the  ancestor,  and  subject  to 
the  incumbrances  due  by  him,  would  be  directly 
contrary  to  the  principle  of  Ranch  v,  Dech.*' 
And,  we  may  add,  contmry  to  every  principle  of 
natural  justice. 

I  have  referred  to  this  question  thus  briefly  for 
the  sole  purpose  of  showing  that  it  did  not  require 
a  discussion. 

I  desire  to  say  that  Mangan*8  Appeal  (20 
Weekly  Notes,  257)  was  not  referred  to  in  the 
opinion  of  the  Court  for  the  reason  tliat  it  was  not 
considered  to  apply  to  this  case. 

The  motion  is  denied. 

Opinion  by  Paxson,  J. 

Trcnket,  J.>  absent.  c.  k.  z. 


Jan.  '88,  65.  February  8, 1888. 

McCay  v.  Clajrton  et  aU 

Ejectment — Issue  devisavit  vel  non — Act  of  April 
22,  1856 — Construction  of, 

Uuder  the  Act  of  April  22,  1856,  the  decree  of  the 
register  of  wills  js»  conclusive,  in  a  collateral  proceeding, 
whether  he  admits  a  will  to  probate  or  refuses  to  do  so. 

A.  died  seised  of  certain  lands.  A  paper  purporting 
to  he  his  will  was  offered  for  probate,  by  which  he  de- 
vised certain  of  bis  land  to  two  of  his  children  for  life 
with  remainder  over  to  their  children  as  yet  unborn. 
On  an  issue  rfcr.  vd  non,  as  to  the  will,  it  was  declared 
invalid,  and  judgment  entered  accordingly.  In  an  ac- 
tion of  ejectment  by  the  rest  of  decedent's  children  to 
recover  their  interest  in  the  laud  so  devised  : 

Held,  that  the  judgment  as  to  the  invalidity  of  the 
will  was  conclusive : 

Beldf  also,  that  inasmuch  as  the  remainders  to  the 


unborn  children  were  contingent,  they  fell  with  the 
life  estate,  and  the  judgment  was  conclusive  as  to  thorn 
also. 


Error  to  the  Common  Pleas  of  Delaware 
County. 

Ejectment,  by  Thomas  J.  Clayton  and  Sarah 
J.,  his  wife,  in  right  of  said  wife,  William  McCay, 
and  George  L.  McCay,  against  John  B.  McCay, 
Jr.,  and  Emma  McCay,  for  their  undivided  in- 
terests in  certain  lands  in  Delaware  County,  as 
heirs-at-law  of  John  B.  McCay,  deceased. 

On  the  trial,  before  Futhey,  P.  J.,  of  Chester 
County,  the  following  facts  appeared :  John  B. 
McCay  died  on  February  23,  1885,  seised  in 
fee  of  the  lands  in  question.  After  his  death,  a 
paper,  purporting  to  be  his  last  will  and  testament, 
was  presented  ibr  probate.  In  this  paper  be  de- 
vised, inter  alia,  a  life  estate  to  each  of  his  two 
children,  John  B.  McCay,  Jr.,  and  Emma  McCay, 
in  the  lands  in  question,  and,  at  their  death,  to 
their  children  ;  that  they  may  then  have  share  and 
share  alike,  and  if  any  of  their  children  should 
die  before  their  parents,  leaving  issue,  such'  issue 
to  take  the  share  that  their  parent  would  have 
taken  if  living.  A  caveat  was  filed  against  the 
probate  of  this  will  by  William  and  George  L. 
McCay,  two  of  the  testator's  sons.  After^  hearing 
before  the  register,  the  paper  was  admitted  to 
probate ;  from  which  decision  an  appeal  was 
taken  to  the  Orphans'  Court,  upon  which  an  issfte 
was  directed  to  the  Common  Pleas.  On  May  7, 
1887,  the  jury  returned  a  veixlict  in  favor  of  the 
contestants,  and  the  result  was  certified  to  the 
Orplians'  Court,  which  reversed  and  set  aside  the 
decision  of  the  register,  admitting  the  paper  to 
probate. 

This  action  of  ejectment  was  thereupon  brought 
by  the  plaintiffs  to  recover  their  undivided  inte- 
rests as  heirs-at-law  of  the  decedent  for  these 
lands,  which,  under  the  provisions  of  the  alleged 
will,  had  been  devised  to  the  defendants,  and  of 
which  they  held  possession.  The  defendants  of- 
fered in  evidence  in  reply  the  paper  which  had 
been  admitted  to  probate  by  the  register  as  the 
will  of  the  decedent,  and  which  had  been  subse- 
quently declared  invalid  by  the  Court  of  Common 
Pleas. 

The  plaintiffs  claimed  that  all  the  persons  in 
being  hating  any  interest  in  the  lands  in  ques- 
tion having  been  made  parties  to  the  issue  dev, 
vel  non  the  paper  could  not  be  set  up  as  evidence 
of  title  for  the  devisees  thereunder,  and  submitted, 
inter  alia,  the  following  point : — 

"  The  will  of  John  B,  McCay  having  been  set 
aside  by  a  verdict  in.  a  proceeding  devisavit  eel 
non,  and  judgment  entered  thereon,  it  is  conclu- 
sive, so  far  as  this  action  is  concerned,"  which 
was  affirmed  by  the  Court. 

The  defendants  claimed  that,  under  the  Act  of 
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April  22,  1856,  the  probate  ot*  a  will  only  by  the 
register  is  conclusive,  and  that  the  Act  does  not 
apply  when  the  will  is  rejected.  They  also  con- 
tended that  the  will  gave  certain  interests  to  the 
unborn  children,  and  that  they  were  not  concluded 
by  the  verdict  against  the  will  for  want  ot*  notice. 
By  the  direction  of  the  Court,  the  jury  found 
a  verdict  for  the  plaintiffs,  and  judgment  was  en- 
tered thereon.  Whereupon  the  defendants  took 
this  writ,  assigning  for  error  the  affirmation  of  the 
plaintiffs'  point  as  above,  and  the  action  of  the 
Court  in  not  moulding  the  verdict  so  as  to  protect 
the  contingent  interests  of  any  unborn  children  of 
the  defendants. 

H.  C.  Howardy  for  plaintiffs  in  error. 
Prior  to  the  Act  of  22d  of  April,  1856,  sec. 
7  (P.   L.  533),  the  decision   of  the  Register's 
CoDTt  against  the  will,  in  an  action  dev.  vel  non, 
was  not  conclusive  as  to  realty. 

8m!th  V.  Bonsall,  5  Rawle,  80. 

LewiB  V,  Pratt,  2  Wharton,  81. 

Bowland  v.  Evans,  6  Barr,  435. 

Ail  the  cases,  cited  by  the  defendants  in  error, 
decided  since  the  passage  of  this  Act,  go  no  fur- 
ther than  that  the  probate  of  a  will  by  a  register 
is  a  judicial  decree  which  cannot  be  impeached 
collaterally.  They  do  not  decide  that  where  a 
will  is  contested  and  set  aside  on  an  issue  dev. 
vel  noHy  that  the  final  decree  in  such  issue  is  con- 
clusive evidence  of  the  invalidity  of  the  testa- 
ment. 

The  Act  of  April  22,  1856,  would  seem  to 
have  been  intended  merely  as  an  Act  of  limita- 
tion, and  it  should  not  be  construed  so  as  to 
make  a  judgment  on  the  issue  dev.  vel  nan  final 
and  conclusive  not  only  as  to  parties  in  being, 
bat  also  as  to  those  not  in  being. 

Isaac  Johnson  (  V.  Gilpin  Robinson  with  him), 
fer  defendants  in  error. 

The  Act  22d  April,  1856,  was  intended  to 
cover  all  judgments  as  to  the  validity  or  inva- 
lidity of  wills,  and  to  have  the  same  effect  as  to 
realty  as  prior  Acts  had  as  to  personaltv.  . 

Act  22d  April,  1856,  P.  L.  633,  Purd.  Dig.  509. 

Wilsou  r.  Gaston,  11  Norris,  207. 

McCort's  Appeal,  2  Out.  33. 

Cochran  p.  Yound,  8  Id.  333. 

Broe  V.  Boyle,  12  Id.  76. 

Spangler  r.  Rambler,  4  8.  &  R.  192. 

Smitk  17.  Bonsall,  5  Rawle,  80. 

This  is  a  remedial  statute,  and  should  be  lib- 
enX\y  construed. 

Big  Black  Creek  Imp.  Co.  v.  Com.,  13  Norris,  455. 
OrBdoff  t^.  Thoman,  2  Leigh  (Va.),  200  ;  S.  C,  21 
Am.  Dec.  608. 

If  several  remainders  are  limited  by  the  same 
deed,  this  creates  a  privity  between  the  persons 
in  remainder  and  all  those  who  may  come  after 
them,  and  a  verdict  and  judgment  for  or  against 
the  former  is  conclusive  upon  the  latter. 

Calvert  on  Parties,  28. 

Fioch  V.  Finch,  2  Vesey,  492. 


Pelham  v.  Gregory,  1  Eden,  520. 

Geffard  v.  Hort,  1  Sch.  &  Lef.  409. 

Leonard  v.  Suthed,  2  Vern.  527.  ' 

Faulkner  v.  Davis,  18  Grattan,  684. 

Baylor's  Lessee  v.  Dejarnette,  13  Id.  152. 

Freeman  on  Co-Tenancy,  482. 

Redmond  v.  Collins,  4  Devereux,  43ft;  S.  C,  27 
Am.  Deo.  208. 

Sohultz  V.  Schnltz,  10  Grattan,  682. 

Wills  V.  Spraggins,  3  Id.  355. 

Holliday  v.  Ward,  7  Harris,  485. 

Wl^itaker's  Will,  13  Phila.  22. 
There  is  no  saving  clause  to  this  statute,  and 
a  saving  from  the  operation  of  statutes  for  disa- 
bilities must  be  expressed  or  it  does  not  exist. 

Warfield  t*.  Fox,  3  Smith,  385. 

Mobly  V.  Pecker,  3  Yeates,  202. 

Beckford  r.  Wade,  17  Vesey,  94.* 

Fohnar's  Appeal,  18  Smith,  482. 

Frey  v.  Klabe,  36  Leg.  Int.  114. 
The  interests  of  these  unborn  remaindermen 
was  contingent,  and  no  contingent  remainder  can 
exi^t  without  a  particular  estate  to  support  it. 

Poor  V.  Considine,  6  Wall.  458. 

Lyle  r.  Richards,  9  S.  &  R.  362. 

March  5, 1888.  The  Court.  It  was  decided  in 
Wilson  V.  Gaston  (92  Pa.  207),  that  the  probate  of 
a  will  by  the  register  is  a  judicial  decree  which 
cannot  be  impeached  collaterally  in  an  action  of 
ejectment  brought  in  the  right  of  the  heir-at-law 
to  recover  real  estate  devised  by  said  will.  This 
case  was  followed  by  McCourt's  Appeal  (98  Id. 
33)  ;  Cochran  v.  Young  (104  Id.  333)  ;  Broe  v. 
Boyle  (168  Id.  76),  and  must  be  considered  as 
having  settled  the  proper  construction  of  the  Act 
of  1856.  It  follows  that  the  probate  of  a  will  is 
now  as  conclusive  upon  the  title  to  real  estate,  as 
it  had  been  under  the  Act  of  1832,  in  regard  to 
personal  estate. 

All  this  was  conceded  by  the  appellants.  They 
contend,  however,  that  where  an  appeal  has  been 
taken  to  the  decision  of  the  register  admitting  a 
will  to  probate ;  a  verdict  against  the  will  in  an 
issue  devisavit  vel  non,  and  a  reversal  of  the 
register's  decree  by  the  Orphans'  Court,  such 
proceeding  is  not  conclusive  under  the  Act  of 
1856,  and  that  the  devisee  under  such  will  may 
still  set  it  up  to  defeat  the  heir-at-law  in  an 
action  of  ejectment ;  or  to  state  it  tersely,  the  de- 
cree of  the  register  admitting  a  will  to  probate  is 
conclusive,  while  his  decree  refusing  probate  is 
not  so.  We  find  no  warrant  for  this  proposition 
in  the  Act  of  1856.  If  it  were  capable  of  such 
construction  it  should  be  amended,  for  to  enact 
that  a  judicial  decree  is  conclusive  only  when  the 
Judge  decides  in  a  particular  way,  would  be  an 
innovation  of  a  serious  character. 

The  probate  of  a  will  is  a  proceeding  to  estab- 
lish its  validity.  A  will  can  now  only  be  contested 
in  the  manner  prescribed  by  the  Act  of  22d  April, 
1856,  that  is,  **  by  caveat  and  action  at  law  duly 
pursued"  within  five  years  from  the  date  of  pro- 
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bate.  This  restricts  the  contestant  to  proceedings 
in  the  register's  office,  and  an  issue  devUavit  vd 
non,  directed  by  the  Orphans'  Court.  And  there 
cannot  be  a  doubt  that  when  the  result  of  such 
proceeding  is  against  the  validity  of  a  will,  it  is 
as  conclusive  upon  the  real  estate  as  it  is  upon 
the  personal  estate.  In  Smith  r.  Bonsall  (5 
Rawle,  80),  it  was  said  by  Mr.  Justice  Kennedy  : 
''In  the  case  referred  to,  in  which  it  has  been 
held  or  said,  that  the  probate  of  a  will  respecting 
lands  taken  before  the  Register  or  the  Register's 
Court  was  not  conclusive,  certainly  no  distinction 
was  taken  between  the  effect  of  a  decision  approv- 
ing the  will  and  one  condemning  it.  But  in 
Spangler  v.  Rambler  (4  S.  &  R.  193),  the  late 
Chief  Justice  in  what  he  says  evidently  had  ref- 
erence to  a  decision  as  well  against  as  for  the 
will." 

The  plaintiffs  in  error  further  contended  that 
if  this  judgment  is  allowed  to  stand,  the  interests 
of  those  in  remainder  ought  in  some  way  to  be 
protected.  These  are  devises  for  life  under  the 
alleged  will  of  John  B.  McCay,  with  remainder 
to  ther  unborn  children.  John  and  Emma 
(plaintiffs  in  error  and  the  life  tenants),  are  un- 
married and  without  issue.  The  remainder  is 
contingent  upon  their  marriage  and  leaving  issue 
surviving  them.  Such  a  remainder  can  only 
eiEist  where  it  has  a  particular  estate  to  support 
it.  With  the  destruction  of  the  particular  estate 
the  contingent  remainder  necessarily  falls.  It 
would  be  as  easy  to  support  a  house  by  its  roof 
as  to  support  a  contingent  remainder  without  a 
particular  estate.  We  need  go  no  further  than 
Blackstone  for  this.  He  says,  and  every  student 
at  law  will  remember  it :  ''  It  is  a  well  settled 
principle  of  law,  that  no  contingent  remainder 
can  exist  without  a  particular  estate  to  support 
it."  The  umbilical  cord  from  which  a  contingent 
remainder  draws  its  feeble  life  is  very  slight,  and 
when  this  is  taken  away  it  drops  into  the  grave. 
Something  like  this  was  said  in  Lyle  v.  Richards 
(9  S.  &  R.  822). 

Judgment  affirmed. 

Opinion  by  Pax  son,  J. 

Tbcnkey,  J.,  absent.  s.  h.  t. 


Jan.  '87, 169.  February  9,  1888. 

The  Delaware  River  Iron  Ship  Building 

and  Engine  Works  v.  Nuttall. 

Negligence — Dangerous  character  of  machines — 
-Aw  appliances. 

A  carpenter  in  the  employ  of  a  ship-building  com- 
pany was  requested  to  carry  lumber  to  the  men  in 
charge  of  a  circular  saw,  and  while  performing  this 
duty  was  hit  with  a  piece  of  wood  that  caught  in  the 
saw,  and  reoeiyed  severe  injuries  resulting  in  the  lo^ 


of  an  eye,  for  which  he  brought  suit.  There  was  no 
evidence  of  carelessness  or  incompetency  on  the  part 
of  the  man  at  the  saw  : 

Beldy  that  the  failure  to  inform  the  plain tiflF  that  a 
circular  saw  was  a  dangerous  machine  did  not  consti- 
tute negligence  on  the  part  of  defendant  company, 
neither  did  the  failure  to  provide  the  saw  with  an  at- 
tachment called  a  ''spreader"  constitute  negligence, 
in  the  absence  of  testimony  showing  that  the  same 
was  considered  desirable  and  was  in  general  use. 

Error  to  the  Common  Pleas  of  Delaware 
County. 

Case,  by  David  T.  Nuttall,  against  the  Dela- 
ware River  Iron  Ship-Building^  and  Engine 
Works  to  recover  damages  for  injuries  sustained 
by  reason  of  the  alleged  negligence  of  the  de- 
fendant company. 

The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia^  as  follows : 

(3)  If  the  jury  believe  that  a  circular  saw  ope- 
rated as  this  one,  is  a  dangerous  machine,  it  was 
the  duty  of  the  defendant  to  adopt  such  precau- 
tions as  might  resonably  prevent  damage  or  in- 
jury to  its  employes,  and  if  the  jury  find  that 
the  defendant  did  not  adopt  and  maintain  such 
precautions  the  defendant  was  negligent,  and  the 
plaintiff  is  entitled  to  recover.  Answer.  ^^  Dan- 
gerous machine" — there  is  no  doubt  about  that — 
I  affirm  that.  I  have  given  you  the  illustration 
of  the  man  who  sends  a  professional  blaster  to 
dig  his  well  and  tlie  one  who  sends  an  unskilled 
farm  hand  or  a  boy  to  do  it.  If  he  sends  an  un- 
skilled farm  boy  to  do  it  he  must  look  out.  He 
must  inform  him  of  the  danger  and  have  guards 
to  protect  him.  If  it  is  a  skilful  man  he  is  not  bound 
to  do  it  So  as  to  the  defendants  here.  If  their 
men  were  employed  to  do  general  work  in  the 
shop  they  are  the  on^  to  take  care.  If  there 
was  -a  special  direction  here,  and  it  is  hardly 
necessary  for  me  to  repeat  that  again,  and  this 
man  did  not  know  the  dangerous  position  in 
which  he  was  placed,  then  he  ought  to  have  been 
informed.  That  is  the  only  point,  as  I  have 
stated  several  times  before,  upon  which  he  can 
recover.     (Fourth  assignment  of  error.) 

(4)  If  the  jury  find  that  the  defendant  did  not 
keep  and  maintain  this  saw  in  such  condition  as 
to  be  reasonably  and  sufficiently  safe  even  if  the 
carelessness  of  a  co-employ^  contributed  to  the 
injury,  yet  the  defendant  being  negligent,  the 
plaintiff  is  entitled  to  recover.  Answer.  Af- 
firmed.    (Fifth  assignment  of  error.) 

(6)  If  the  jury  believe  that  the  plaintiff  was 
employed  as  a  bench-hand,  and  that  the  work  at 
this  saw  was  out  of  the  usual  course  of  his  du- 
ties, and  that  upon  the  morning  of  the  injury  he 
was  under  the  orders  and  control  of  Ross  or 
Mattis,  and  the  injury  was  the  result  of  the  neg- 
ligence of  Ross  or  Mattis  in  ordering  him  to 
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work  at  this  place,  the  plaintiflT  is  entitled  to  re- 
cover. Atuw^.  "  Course  of  his  duties."  That 
is  the  point  upon  which  I  have  already  expressed 
my  opinion.  This  is  rather  a  complicated  point 
and  requires  a  very  careful  answer.  If  you  find 
that  the  plaintiff  was  employed  to  do  general 
work  in  the  shop,  and  understand  that,  then  this 
point  is  not  applicable  to  the  case.  If  you  find 
that  he  was  not,  then,  as  I  before* stated,  if  he 
was  directed  to  do  some  work  with  which  he  was 
not  acquainted,  and  qndertook  to  do  it,  he  was 
entitled  to  be  fully  informed  of  the  danger.  It 
is  jiist  what  I  have  stated  to  you  several  times ; 
and  if  he  was  not  informed  of  the  danger,  and 
did  not  undertake  to  do  that  kind  of  work,  then 
he  can  recover.  I  cannot  see  that  the  negligence 
of  Mr.  Ross  or  Mattis  has  anything  to  do  with 
the  case  if  you  find  he  was  not  employed  to  do 
that  woii^,  because  it  was  Mr.  Boss  who  em- 
ployed him,  he  was  the  foreman,  and,  virtually, 
if  be  was  employed  to  do  general  work,  then, 
when  he  was  directed  to  do  this  work,  as  I  said 
brfore,  that  would  be  a  new  employment,  and  if 
he  undertook  to  do  it  without  objection,  the  pre- 
somption  is  that  he  knew  the  work  he  was  under- 
taking to  4o  and  the  danger  he  incurred.  If  he 
objected,  then  he  would  be  in  a  good  condition — 
still  he  was  entitled  to  have  reasonable  informa- 
tion of  the  work  he  was  to  do,  if  you  find  he  was 
not  acquainted  with  the  work  and  did  not  know 
what  the  '  danger  was.  (Sixth  ,  assignment  of 
error.) 

Detendant  requested  the  Court  to  charge,  inter 
oHa,  as  follows : — 

(11)  If  the  jury  believe  that  tihe  plaintiff  in 
his  work  in  and  about  the  machine  failed  to  act 
with  due  prudence  and  care  in  approaching  or 
passing  back  of  the  said  machine,  then  he  was 
gailty  of  contributory  negligence  and  cannot  re- 
cover. Answer.  "  There  is  no  evidence  that  he 
did  show  a  want  of  care  that  I  remember.  He 
did  what  he  was  asked  to  do.  He  carried  the 
wood  where  he  was  asked  to  carry  it.  Of  course 
he  most  keep  his  eyes  open  in  working  around  a 
daogeroQS  machine.  He  ought  to  be  on  his  guard  ; 
and  if  you  find  he  was  not  he  cannot  recover,  no 
nattCT  how  negligent  the  other  side  was.  I  see 
■0  evidence  of  it  in  the  case,  but  that  is  for  you. 
If  you  find  it,  I  leave  it  for  you  to  say.  I  do  not 
think  the  question  of  contributory  negligence 
arises  in  the  case,  and  I  do  not  remember  any 
evidence  of  contributory  negligence  in  the  plain- 
tiff. He  carried  the  wood  just  where  he  was  told 
to  go;  he  had  to  go  just  where  he  went;  and  it 
tt  not  to  be  supposed  he  knew  just  where  the  stick 
was  going  to  fiy,  so  that  he  could  dodge  it." 
(Second  assignment  of  error.) 

(18)  On  the  whole  the  verdict  should  be  for 
the  defendant.  Answer,  *'  I  decline  tb  «o  charge 
yoa.    I  leave  that  to  yoy.     It  is  for  you  to  say, 


under  the  law  as  laid  down  by  the  Court,  whether 
he  is  entitled  to  recover,  or  what  he  is  entitled  to 
recover.  That  is  entirely  for  you ;  I  leave  it 
entirely  to  your  good  judgment  and  good  common 
sense.  Again,  I  say  to  you,  divest  your  minds 
of  all  prejudice,  of  all  feeling,  of  all  sympathy  ; 
look  at  the  question  as  one  of  disputed  right;  and 
if  you  find  that  there  was  any  negligence  upon 
the  part  of  the  defendant^  here,  in  not  properly 
guarding  the  machine,  or  in  not  properly  inform- . 
ing  the  plaintiff  of  the  danger,  which  you  can 
only  find  upon  one  condition  (that  is  to  say,  that 
there  was  not  a  general  employment),  then  yon 
may  find  for  the  plaintiff;  and,  if  you  do  find  for 
him,  then  give  him  such  damages  as,  under  all 
the  circumstances  of  the  case,  you  think  will 
compensate  him,  not  fully,  for  the  loss  of  his  eye, 
not  such  compensation  as  you  woulcf  require  for 
the  loss  of  one  of  your  eyes.  You  must  not  look 
at  it  in  that  view.  You  are  to  say  how  much  is 
his  earning  power  reduced ;  and,  under  the  cir- 
cumstances, how  much  ought  the  company  to  give 
him.  If  you  do  this,  and  your  verdict  is  reason- 
able, it  will  be  sustained  by  the  Court.  I  de- 
cline to  say  to  you  that  under  all  the  evidence 
the  verdict  should  be  for  the  defendant.  I  leave 
it  with  yon.  I  have  already  said  all  I  can  say  to 
you  upon  the  subject ;  I  have  given  you  all  the 
light  I  am  able  to  give  you  ;  you  must  now  take 
it  and  dispose  of  it ;  I  hope  your  verdict  will  be 
one  that  the  Court  can  sustain.  I  believe  it  will 
be.  With  these  remarks,  I  leave  the  case  with 
•you."     (Third  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows : — 

"I  say,  if,  when  the  plaintiff  went  to  work 
around  that  saw*,  he  had  reason  to  suppose  it  had 
the  guard  on  it,  and  that  he  was  incurring  no 
danger  in  working  behind  it,  then,  if  the  machine 
was  not  properly  protected  so  as  to  guard  him 
against  that  kind  of  injury,  then,  perhaps,  he 
may  recover ;  but,  if  you  fijid  that  he  knew  the 
kind  of  machine  that  it  was,  if  you  find  that  he 
saw  it  and  understood  the  danger  before  he  under- 
took the  work,  and  that  he  was  not  employed 
generally  to  do  work  in  the  shop,  but  that  he  was 
employed  as  a  bench  hand,  and  that  his  was  a 
new  order  which  he  obeyed  under  the  mistaken 
notion  that  there  was  no  danger  in  it,  he  can, 
perhaps,  recover.  And  that  is  the  only  possible 
ground  upon  which  he  can  recover.  There  is 
no  other  theory  that  can  be  adopted  in  the  case 
that  will  entitle  him  to  recover  in  this  case,  than 
the  one  I  have  stated.  In  order  that  you  may 
not  misunderstand  me,  let  me  repeat  it  again. 
It  will  be  necessary  for  you  to  find  that  he  was 
not  employed  as  a  general  hand,  but  that  he  was 
employed  to  only  work  at  the  bench ;  you  must 
find  that  first,  before  you  can  bring  in  a  verdict 
in  bis  favor.     He  cannot  recover,  unless  you  find 
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that.  If  you  find  that  in  his  favor,  you  must 
then  find  that  this  was  a  special  employment  to 
work  around  the  saw ;  and,  if  you  find  he  did  not 
have  an  opportunity  to  notice  the  saw  so  as 
to  know  the  danger  he  was  in,  and  that  he  was 
not  aware  that  it  had  no  guard  upon  it,  then  I 
say  he  may  possibly  recover.  But,  if  he  had 
an  opportunity  to  see  the  danger,  to  know  that 
when  he  was  passing  by  the  saw  he  was  liable  to 
be  struck,  or  if  he  ought  to  have  known  that,  he 
cannot  recover ;  and  it  is  only  upon  the  principle 
that  the  employer  did  not  furnish  a  reasonably 
safe  machine  for  him  to  work  around  that  he  has 
any  case." 

Verdict  for  plaintiff  for  $1800,  and  judgment 
thereon. 

Defendant  took  this  writ,  assigning  for  error, 
(1)  the  portion  of  the  charge  quoted,  and  (2  to  6 
inclusive)  the  answers  to  the  points  as  above. 
William  Ward^  for  plaintitf  in  error. 
An  employer  does  not  impliedly  guarantee  the 
absolute  safety  of  his  emplo}^. 
Sjkes  V.  Packer,  3  Out.  465. 
Campbell  v.  R.  R.  Co.,  17  Wbbklt  Notes,  73. 
Wanamaker  v,  Burke,  Id.  225. 
Orimont  t^.  Hartman,  Id.  252. 
Marsden  v.  Haigh,  14  Id.  526. 
Rummell  r.  Dilworth,  1  Amer.  343. 
If  there  was  any  negligence  it  was  on  the  part 
of  the  plaintiff* 's  co-employ^,  and  the  company 
was  not  liable  therefor. 

Johnson  w.  Bruner,  11  P.  F.  S.  58. 
The  saw  used  is  similar  in  character  to  those  in 
similar  establishments  in  all  parts  of  the  United 
States. 

Isaac  Johnson  (  F.  GilpinMohinson  with  him), 
for  defendant  in  error. 

An   employ^  is   not    presumed   to  take   into 
account  a  risk  not  included  in  his  employment. 
Frost  r.  R.  R.  Co.,  11  Am.  Law  Reg.  (N.  S.)  101. 
Beuzing  v.  Stein  way,  4  East.  Rep.  412. 
Shearman  &  Redfield  on  Neg.  §  109. 
It  is  for  the  jury  to  determine  the  question 
when  there  is  a  conflict  of  evidence  as  to  whether 
an  implement  is  reasonably  safe  and  suitable  for 
the  work  for  which  it  is  designed. 

P.  W.  k  B.  R.  R.  V.  Keenan,  7  Out.  124. 
Creseej  v.  Railway  Co.,  25  P.  F.  S.  85. 
MoCuUy  V.  Clark  &  Shaw,  4  Wright,  406. 
It  is  the   duty   of    those    having    hazardous 
agencies  to  adopt  improved  inventions  to  lessen 
the  dangers  to  their  employes  and  others. 
Turnpike  Co.  v,  R.  R.  Co.,  4  P.  F.  S.  345. 
L.  &  B.  R.  R.  Co.  V.  Doak,  2  Id.  379. 
Mcllvain  v,  Lantz,  13  Weekly  Notes,  267. 
When  the  employer  leaves  everything  in  the 
hands  of  a  middle  man  reserving  to  himself  no 
discretion,  then  the  middle  man's  negligence  is 
the  negligence  for  which  the  master  is  liable. 
Mullen  V.  Phila.  &^.  M.  S.  Co.,  28  Smith,  32. 
Penna.  &  N.  Y.  Canal  &  R.  R.  Co.  v.  Leslie,  16 

Weekly  Notes,  322. 
Frost  F.  Union  Pacific  R.  R.  Co.,  17  Am.  Law  Reg. 
N.  S.  101. 


March  5,  1888.  The  Court.  The  defen- 
dant  in  error,  who  was  plaintiff  below,  was  in  the 
employment  of  the  ship  building  and  engine 
works  as  a  carpenter.  While  so  employed  he 
was  requested  on  the  day  of  the  accident  to  as- 
sist at  the  circular  saw,  by  carrying  the  lumber 
that  was  to  be  cut  up  preparatory  to  slitting,  to 
the  right  of  the  sawyer  where  it  could  be  easily 
reached  by  him.  He  had  carried  thirty  or  forty 
pieces  and  was  passing  around  with  another  when 
a  stick  that  was  upon  the  table  got  behind  the 
saw  and  was  caught  by  it  and  thrown  violently 
forward,  hitting  Nuttail  and  destroying  one  eye. 
The  suit  was  brought  to  recover  damages  for  the 
injury  so  sustained.  There  is  no  allegation  that 
the  sawyer  was  not  a  competent  and  careful  man, 
nor  that  the  circular  saw  was  not  of  the  pattern 
and  quality  in  ordinary  use,  and  at  the  time  in 
good  repair.  The  negligence  which  the  plaintiff 
imputes  to  the  defendant  and  for  which  a  recovery 
was  sought  and  allowed  in  the  Court  below,  is  the 
failure  to  inform  the  plaintiff  when  he  was  sent 
to  carry  the  lumber,  that  a  circular  saw  was  a 
dangerous  machine,  and  the  failure  to  provide  the 
saw  with  an  attachment  called  a  "spreader." 
As  to  the  first  of  these,  it  must  be  remembered 
that  the  work  Nuttail  was  asked  to  do  was  simply 
that  of  a  bearer  of  burdens ;  work  which  is  done 
by  cheap  and  unskilled  labor.  He  was  a  me- 
chanic and  had  for  weeks  been  working  in  the 
same  room  in  which  this  saw  was  operated.  All 
that  could  have  been  told  him  by  way  of  warning 
was,  that  there  was  a  possibility  of  injury  from  a 
flying  stick,  but  that  during  many  years  no  such 
accident  had  happened  in  the  defendant's  works. 
That  the  omission  of  such  a  warning  to  a  me- 
chanic under  the  circumstances  of  this  case,  was 
a  failure  in  duty  on  the  part  of  the  employer  is 
simply  preposterous.  There  is  risk  and  liability 
to  accident  in  all  employments,  but  the  law  does 
not  require  an  employer  to  protect  his  employes 
against  the  possibility  of  an  accident.  He  is  bound 
to  provide  suitable  nuu^hineryand  implements  for 
their  use,  see  that  they  are  in  reasonable  order, 
and  that  the  usual  precautions  against  accident 
are  taken.  The  possibility  of  accident  which 
lies  beyond,  is  a  risk  which  every  mechanic  and 
every  laborer  takes  and  must  take  as  incidental  to 
every  form  of  activity. 

As  to  the  failure  to  provide  a  spreader,  the 
case  of  the  plaintiff  is,  if  possible,  more  clearly 
without  merit.  The  testimony  shows,  that  such 
an  attachment  is  not  in  general  use,  and  that  there 
is  no  general  agreement  among  mill  owners  or 
practical  sawyers  that  it  is  a  desirable  or  a  useful 
attachment.  It  is  not  enough  that  some  persons 
regard  it  as  a  valuable  safeguard.  The  test  is 
general  use.  Tried  by  this  test,  the  saw  of  the 
defendant  is  such  an  one  as  the  company  had  a 
right  to  use,  because  it  is  such  as  is  commonly 
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used  by  mill  owners ;  and  it  was  error  to  leave  to 
the  jorj  any  question  of  negligence  based  on  the 
failure  to  provide  a  spreader. 

The  first,  third,  fourth,  fifth,  and  sixth  assign- 
ments of  error  are 'sustained. 

The  judgment  is  reversed. 

Opinion  by  Williams,  J. 

Gordon,  C.  J.,  ignd  Trunket,  J.,  absent. 

w.  M.  s.,  jr. 


Jan.  »88,  279.  February  24,  1888. 

Galland  v.  Schroeder. 

Evidence — Question  of  fact  for  jury — When 
tone  of  instruction  is  such  as  to  lead  jury  to 
vtppose  question  not  doubtful^  it  is  error. 

Plaintiff  filed  a  mechanic's  lien,  and  the  testimony 
as  to  whether  the  completion  of  the  work  had  heen 
within  six  months  of  the  filing  of  the  lien  was  conflict- 
ing. The  Court  in  the  charge  treated  it  aa  though 
this  question  wis  not  in  doubt,  saying  ''there  is 
really  no  dispute  upon  that  point,  that  is,  there  is  no 
testimony  to  dispute  it,"  etc. : 

Hdd,  that  this  was  error;  there  was  clearly  pre- 
6«nt«d  a  question  of  fact,  which  was  solely  for  the 
consideration  of  the  jury,  and  as  such  it  should  hare 
been  submitted  to  them  in  such  a  way  that  they  could 
not  fail  to  regard  it  aa  a  question  upon  which  it  was 
their  duty  to  pass,  and  not  as  a  fact  about  which  there 
was  no  dispute. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Scire  facias  sur  mechanic's  lien,  by  Conrad 
Schroeder  against  Anna  M.  Galland,  owner,  and 
B.  Galland,  her  husband,  and  Charles  Oimstead, 
contractor. 

At  the  trial,  before  Hand,  P.  J.,  it  appeared 
that  Mrs.  Galland  had  engaged  Charles  Oimstead, 
a  contractor,  to  build  a  house  upon  property  be- 
longing to  her  in  the  city  of  Scranton.  Plaintiff 
was  a  sub-contractor  under  Oimstead  for  the 
stone  and  brickwork.  Oimstead  failed  and  Mrs. 
Galland  had  herself  to  finish  the  house.  Oim- 
stead had  received  the  money  to  pay  plaintiff, 
but  had  not  in  fact  paid  him,  and  on  January  13, 
1886,  plaintiff  filed  this  lien.  There  was  a  con- 
flict of  testimony  as  to  whether  the  work  had 
been  finished  within  six  months  of  this  date  [see 
the  testimony  quoted  in  the  opinion  of  the  Su- 
preme Court],  but  the  Court  instructed  the  jury : 
^'  If  you  find  under  the  evidence  that  the  claim 
was  filed  in  time,  and  there  is  really  no  dispute 
upon  that  point,  that  is,  there  is  no  testimony  to 
dispute  It;  the  witnest^es  testified  that  the  last 
work  was  done  on  the  15th  of  July,  and  other 
work  was  done  in  August ;  there  is  a  bill  filed 
here  which  shows  dates  different  from  that,  but 
we  apprehend  you  will  have  xt9  difficulty  in  recon* 


ciling  those  two  dates ;  they  may  all  be  true,  and 
in  that  case,  why  the  lien  would  be  filed  in  time." 
(First  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff.  Defend- 
ants took  this  writ,  assigning  as  error,  inter  a/ia, 
the  above  portion  of  the  charge. 

S,  B.  Price  and  Lemuel  Amerman  (with  them 
Charles  L.  Hawley)^  for  plaintiffs  in  error. 

Work  under  the  contract  for  which  the  lien  is 
filed  must  have  been  done  within  six  months  or 
it  will  not  be  filed  in  time. 

Parrish  and  Hazard's  Appeal,  83  Pa.  St.  111. 
Even  if  extra  work  is  included  in  a  mechanic's 
lien,  it  must  be  filed  within  six  months  after  the 
work  under  the  contract  is  completed. 
Johnson,  Mechanics'  Liens,  193. 
Rush  V.  Able,  90  Pa.  St.  153. 
Whether  the  lien  is  filed  within  the  time  fixed 
by  the  statute  is  a  question  of  fact  for  the  jury, 
Johnson,  Mechanics'  Liens,  235. 
McKelvey  t».  Jarvis,  87  Pa.  St.  418. 
Edward  ^.   Willard  (with  him  Everett  War- 
ren and  Edward  B.  Sturges),  for  defendant  in 
error. 

March  5,  1888.  Thb  Court.  In  charging 
the  jury,  as  complained  of  in  the  first  specifica- 
tion, the  learned  Judge,  among  other  things,  said : 
"  it*  you  find  under  the  evidence  that  the  claim 
was  filed  in  time,  and  there  is  really  no  dispute 
upon  that  point,  that  is,  there  is  no  testimony  to 
dispute  it,"  etc.  Again,  when  the  jury  came  into 
Court  and  announced  their  inability  to  agree,  he 
refen-ed  briefly  to  the  same  subject,  and,  in  effect, 
instructed  them  that  plaintiff's  testimony  made 
out  a  prima  facie  case,  entitling  him  to  their  ver- 
dict, and  cast  upon  defendant  the  burden  of  satis- 
fying them  that  she  had  a  good  defence  on  other 
grounds. 

It  was,  of  course,  incumbent  on  plaintiff  below 
to  prove  affirmatively  that  the  lien  was  filed 
within  six  months  after  completion  of  his  contract 
with  Oimstead.  If  he  failed  in  that  he  had  no 
case  against  the  owner  of  the  building.  Whether 
the  lien  was  filed  in  time  or  not  was  a  question  of 
fact  for  the  jury  under  all  the  evidence,  and  any 
instruction  that,  in  effect,  withdrew  that  question 
from  their  consideration  was  erroneous.  Though 
perhaps  not  so  intended  by  the  learned  President 
of  the  Common  Pleas,  we  think  the  portions  of 
his  charge  above  referred  to  were  calculated  to 
convey  the  impression  that,  according  to  plain- 
tiff's testimony,  the  lien  was  filed  in  time ;  that 
there  was  no  conflicting  testimony  on  the  subject, 
and  hence  he  was  entitled  to  a  verdict  for  the  full 
amount  of  his  claim,  unless  defendant  had,  on 
other  grounds,  succeeded  in  making  out  a  good 
defence.  In  other  words  that  the  entire  burden 
of  proof  was  on  defendant  below.  In  that  respect 
the  charge  was  misleading  and  erroneous,  not- 
withstanding the  unqualified  affirmance  of  defend- 


Digitized  by 


Google 


104 


WEEKLY  NCJTES  OF  CASES. 


ant's  first  point.  In  answer  to  the  question  as  to 
how  long  he  continued  to  work  on  the  buildin^r 
plaintiff  below  said,  ^<  From  time  to  time  on  this 
building;  until  the  Spring  of  1 885,  some  time  along 
in — well  near  June,  I  guess;  I  don't  remember 
now  exactly;  until  'May  or  June,  I  think."  If 
his  impression,  thus  testified  to,  was  correct,  the 
lien  filed  January  13,  1886,  was  too  late.  The 
testimony  of  defendant's  husband  was  to  the  same 
effect.  In  speaking  of  the  time  work  under  the 
contract  was  completed,  he  said,  "  Somewhere 
along  in  May  or  June,  I  think."  On  the  other 
hand  the  testimony  of  plaintiff's  clerk,  Zitzelman, 
tended  to  prove  the  last  work  was  done  in  August, 
1885;  but  it  is  not  entirely  clear  whether  he 
meant  work  under  the  contract  or  the  extra  work 
specified  in  the  bill,  $212.58^  paid  by  defendant 
on  November  5,  1885.  In  ^addition  to  the  un- 
certainty as  to  what  was  meant  by  the  last-named 
witness,  the  dates,  given  in  the  itemized  bill 
referred  to,  tend  rather  to  corroborate  the  testi- 
mony of  plaintiff  below  and  Galland,  as  to  the 
time  the  work  under  the  contract  was  completed. 

Their  impression  was  that  it  was  completed 
some  time  in  May  or  June.  If  so  the  lien  was 
not  filed  in  time.  Without  expressing  any 
opinion  as  to  the  weight  of  the  evidence  on  the 
subject,  it  is  very  clear  that  it  presented  a  ques- 
tion of  fact  solely  for  the  consideration  of  the 
jury,  and,  as  such,  it  should  have  been  submitted 
to  them  in  such  a  way  that  they  could  not  fail  to 
regard  it  as  a  question  upon  which  it  was  their 
duty  to  pass,  and  not  as  a  fact  about  which  ther^ 
was  no  dispute. 

It  is  unnecessary  to  notice  the  remaining  speci- 
fications of  error  further  than  to  say  they  aae  not 
sustained.  The  rulings  of  the  Court  therein 
referred  to  are  substantially  correct;  and,  if  it 
were  not  for  the  error  already  pointed  out,  the 
judgment  should  not  be  disturbed. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrbtt,  J. 

Trunket  and  Clark,  JJ.,  absent. 

J.  D.  B.,  jr. 


Jan.  '88, ! 


).  February  23, 1888. 

Barrett  v.  Nealon  et  al. 


Fraud — Mortgage — A  conveyance  in  fraud  of 
particular  creditors  voidable  as  against  all 
creditors  existing  at  that  time. 

A  mortgage,  given  to  protect  the  mortgagor's  prop- 
erty from  oertain  creditors  holding  notes  upon  which 
the  mortgagor  was  indorser,  was  fraudulent  and  void 
as  to  other  contesting  creditors  having  claims  at  that 
time,  and  a  sale  under  such  mortgage  passed  no  title 
as  against  them. 

A.  gave  a  mortgage  to  B.  partly,  as  alleged,  for  a 


good  oonsideration  and  partly  to  cover  up  his  property 
so  that  it  oonldi  not  be  made  liable  for  his  iDdorsements 
which  he,  A.,  did  not  regard  as  just  debts.  A  sale 
was  subsequently  made  under  this  mortgage  and  the 
property  was  bought  in  by  B.,  who,  as  alleged,  held 
the  same  for  A.  C,  at  the  time  of  the  execution  of 
said  mortgage,  was  a  creditor  of  A.  for  labor  performed ; 
he  secured  a  judgment  for  this  claim  before  the  sale 
under  the  mortgage  and  subsequently  sold  this  same 
property  of  A.  under  an  execution  issued  on  this 
judgment.  The  purchaser  at  this  sale,  D.,  brought 
ejectment  against  B.,  and  the  Court  below  directed  a 
verdict  for  the  defendant  on  the  ground  that  D.  failed 
to  show  that  the  mortgage  to  B.  was  intended  to  hin- 
der or  delay  C,  through  whom  he  claimed  : 

Held^  that  this  was  error ;  the  effect  of  A.*s  covering 
up  his  property  to  hinder  particular  creditors  was  a 
wrong  against  all  his  creditors  existing  at  that  time, 
of  which  they  or  those  claiming  under  them  oonld  take 
advantage  ;  and  as  there  was  evidence  that  the  mort- 
gage was  given  and  accepted  to  protect  A.'s  property 
from  his  indorsees,  the  case  should  have  been  sub- 
mitted to  a  jury. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Ejectment,  by  Mary  Barrett,  against  Stephen 
Nealon  and  Michael  Loftus,  to  recover  possession 
of  a  certain  lot  in  the  city  of  Carbondale. 
Plea,  not  guilty. 

On  the  trial,  before  Archbald,  J.,  it  was 
admitted  that  a  valid  title  to  said  lots  was  in 
John  Nealon  on  October  28, 1878,  through  whom 
both  parties  claimed.  The  plaintiff  claimed  title 
through  a  sheriff's  deed,  dated  April  10,  1884, 
made  by  virtue  of  a  sheriff's  sale  upon  a  fi.  fa. 
issued  on  a  judgment  confessed  by  John  Nealon 
to  Thomas  F.  Walsh  %  said  judgment  was  entered 
on  July  80, 1880,  and  the  consideration  for  it  was 
wages  due  Walsh  by  Nealon  for  services  per- 
formed prior  to  October  29,  1878.  The  defend- 
ants  also  claimed  title  through  a  sheriff's  deed  of 
John  Nealon's  right,  title,  and  interest  in  this  same 
land.  This  deed  was  dated  January  17,  1883, 
and  was  made  by  virtue  of  a  sale  under  a  judg- 
ment on  a  .bond  secured  by  a  mortgage  on  all 
the  real  estate  of  John  Nealon  in  Lackawanna 
County.  The  bond  contained  a  confession  of 
judgment  given  by  John  Nealon  to  Stephen 
Nealon  and  Michael  Loftus,  the  defendants,  for 
$20,000,  conditioned  for  the  payment  of  $10,000, 
dated  October  29,  1878,  due  November  1,  1878. 

Plaintiff  produced  evklence  to  show  that  John 
Nealon  valued  his  property  at  this  time  at  from 
$30,000  to  $35,000  ;  that  he  was  indebted  about 
$13,000,  of  which  between  $6000  and  $7000  was 
as  indorsor  to  Turner  and  Raynor ;  that  he  was 
indebted  to  defendants  only  in  the  sum  of  $3000; 
that  defendants  subsequently  loaned  him  $3500. 
Plaintiff  further  showed  by  John  Nealon  that  the 
bond  and  mortgage  was  given  to  protect  him 
against  his  creditors,  Turner  and  Raynor ;  that 
he  did  not  intend  to  defraud  his  honest  creditors, 
of  whom  Walsh  was  one;  she  also  showed  by  de- 
fendant, Loftus,  that  they  took  the  mortgage  "  to 
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help  him  (John  Nealon)  oat."  That  defendants 
sold  the  property  under  the  bond,  and  bought  in 
the  same  for  John  Nealon's  benefit ;  that  defend- 
tots  offered  to  purchase  this  lot  from  John  Nealon 
•fter  the  sheriff's  sale  and  the  delivery  of  the 
sheriff's  deed  to  them. 

The  defendants  submitted  the  following  point ; 
"  The  defendants  respectfully  request  the  Court 
to  charge  the  jury  to  find  for  the  defendants." 

The  plaintiff  requested  the  Court  to  charge*  as 
follows  :— 

(1)  That  if  the  jury  find  from  the  evidence 
that  the  two  mortgages  given  by  John  Nealon  to 
the  defendants  were  for  a  larger  amount  than  was 
due  from  bim,  and  that  they  were  given  and  re- 
ceived for  the  purpose  of  delaying  or  hindering 
the  creditors  of  John  Nealon,  then  no  sale  made 
of  the  property  of- Nealon  upon  any  judgment  on 
such  mortgages  or  the  bond  accompanying  them, 
woald  give  any  title  to  the  defendants  which 
woald  be  good  s^inst  the  creditors  of  John 
Nealon,  who  were  thus  hindered  or  delayed. 

(2)  That  if  the  jury  find  from  the  evidence 
that  the  two  mortgages  were  given  and  received 
partly  to  secure  money  due  and  to  be  advanced, 
and  partly  to  cover  the  property  of  John  Nealon 
aod  protect  it  from  his  creditors,  then  the  mort- 
gages were  void  as  to  all  the  existing  creditors 
of  said  Nealon,  and  no  sale  upon  a  judgment 
entered  on  said  bond  or  mortgage  would  convey 
a  good  title  to  the  defendants  as  against  such 
creditors. 

(3)  That  if  the  jury  find  from  the  evidence 
that  the  mortgages  were  given,  partly  to  secure  an 
amount  due  to  the  defendiants,  and  to  be  advanced 
hy  them,  and  partly  to  cover  the  property  of 
John  Nealon  and  protect  it  from  his  creditors, 
then  the  mortgages  became  wholly  fraudulent  and 
foid  as  to  the  creditors  and  could  not  be  used 
to  collect  the  amount  which  was  justly  due. 

(4)  That  if  the  jury  find  from  the  evidence 
that  the  mortgages  were  given  and  received  partly 
to  secDre  a   just  indebtedness  then   due,   and 

I  moD^  to  be  advanced,  and  partly  to  cover  and 
protect  the  property  of  John  Nealon  from  the 
claims  of  Samuel  Raynor  and  Mr.  Turner  upon 
notes  which  Nealon  had  indorsed  to  the  amount 
of  about  six  thousand  dollars,  then  such  mortgages 
hecome  equally  void  as  to  any  other  creditor  of 
said  Nealon  which  might  be  hindered  or  delayed 
thereby. 

(5)  That  the  entry  of  a  large  judgment  or 
I       mortgage  against  a  person  who  was  largely  in- 
debted when  only  a  part  of  the  amount  was  due, 
is  evidence  from  which  the  jury  may  infer  an 

.        btent  to  delay,  hinder,  or  defraud   the  other 
I        creditors  of  such  person. 

(6)  That  fraud  may  be  inferred  from  circum- 
stances which  satisfy  the  jury  that  snch  was  the 
intention  of  the  parties. 


(7)  That  it  is  a  fraudulertt  act  for  a  debtor  to 
give  to  one  creditora  mortgage  largely  in  excess 
of  his-  indebtedness,  under  any  arrangement  with 
such  creditor  that  in  tlie  event  of  a  sale  the 
debtor  is  to  be  protected  or  in  any  way  benefited 
thereby  at  the  expense  of  his  other  creditors. 

(8)  That  if  the  jury  find  from  the  evidence 
that  the  mortgages  mentioned  were  given  and 
received  partly  to  cover  the  property  of  John 
Nealon  and  protect  it  from  any  claims  of  Mr* 
Raynor  and  Mr.  Turner  against  him,  and  .that 
Thomas  F.  Walsh  was  at  the  time  a  bona  fide 
creditor  of  said  Nealon,  then  Mr.  Walsh,  or  his 
assignee,  Mr.  Tierney,  had  a  right  to  take  advan- 
tage of  this  fraud  and  sell  the  property  a  second 
time  on  his  judgment,  and  a  sale  on  such  judg- 
ment to  Mrs.  Barrett,  the  plaintiff,  wpuld  give 
her  a  good  title  as  against  the  defendants,  and 
she  is  entitled  to  recover. 

(9)  That  there  is  no  such  thing  known  in  the 
law  as  a  judgment  or  mortgage  partly  valid  and 
partly  fraudulent,  the  least  fraud  in  the  giving 
and  receiving  of  the  same  makes  the  whole 
fraudulent  and  void  as  to  all  the  existing  credi- 
tors of  the  debtor  who  may  be  affected  thereby. 

(10)  That  the  giving  of  a  judgment  and  mort- 
gage upon  all  the  real  estate  of  John  Nealon  in 
this  and  Luzerne  County,  and  all  he  was  pos- 
sessed of,  making  the  amount  secured  largely  in 
excess  of  the  amount  due  by  him,  making  the 
sanoe  to  become  due  within  two  days  after  the 
recording  of  such  mortgages  where  the  mort« 
gagees  claim  the  indebtedness  was  not  to  become 
due  for  two  years,  and  when  the  same  was  given 
at  a  time  when  John  Nealon  was  threatened  by 
suits  by  creditors,  would  be  evidence  from^ which 
the  jury  might  very  properly  infer  fraud  even  in 
the  absence  of  any  positive  evidence  to  that 
effect. 

(11)  That  any  agreement  or  transaction  be- 
tween a  creditor  and  debtor  which  taken  altogether 
has  a  direct  tendency  to  protect  the  property  of 
the  debtor  from  his  other  creditors,  is  fraudulent 
and  void  as  to  such  creditors. 

(12)  That  if  the  jury  find  from  the  evidence 
that  the  property  of  John  Nealon  was  of  much 
greater  value  than  the  amount  owing  to  the  de- 
fendants at  the  time  of  the  sheriff*'s  sale,  and  the 
mortgage  was  largely  in  excess  of  the  amount 
due,  and  that  it  was  agreed  when  the  mortgage 
was  given  that  in  the  event  of  a  sheriff's  sale  the 
defendants  would  bid  in  the  property  and  recon- 
vey  it  for  his  benefit  upon  receiving  the  amount 
owing  to  them,  such  arrangement  was  fraudulent 
as  to  the  other  creditors  of  John  Nealon  and 
rendered  the  sale  on  such  bond  and  mortgage 
void  as  to  them. 

The  Court  charged  the  jury  as  follows:  "I 
think  I  must  take  upon  myself  the  responsibility 
of  the  case  and  decide  that  there  is  not  sutficient 
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evidence  to  submit  to  the  jury  on  the  question  of 
fraud.  The  mortgage  itself  is  not  fraudulent, 
and  the  only  thing  to  make  it  so  is  the  alleged 
corrupt  agreement  testified  to  by  John  Nealon  as 
made  with  Stephen  (Nealon),  and  that  only  dis- 
closes the  purpose  of  defeatitig  the  indorsement. 

''  I  affirm  the  defendants'  point  and  refuse  the 
plaintiff's  point6,wbich  will  take  the  case  from 
the  jury." 

Verdict  for  defendants  and  judgment  thereon. 
Plaintiff  took  this  writ,  assigning  for  error,  1st, 
the  action  of  the  Court  in  taking  the  case  from 
the  jury  ;  2d,  the  affirming  of  defendants'  point ; 
and,  3d  to  14th  inclusive,  the  refusal  of  plaintiff's 
points  as  above. 

Lemuel  Amerman  and  William  H.  Jessup^  for 
plaintiff  in  error. 

Where  there  is  evidence  of  fraud,  its  existence 
must  be  determined  like  any  other  fact. 

Kaine  v,  Wrigley,  22  Pa.  179. 

Young  r.  Edwards,  72  Id.  257. 

Express  Co.  r.  Wile,  61  Id.  205. 

Abraham  ».  Mitchell,  2  Am.  250. 

Bank  v.  Bank,  4  Id.  19. 

When  the  Court  withdraws  the  evidence  from 
the  jury,  all  facts  proved  by  plaintiff  are  to  be 
taken  as  true. 

Codding  r.  Wood,  2  Am.  371. 

Abraham  v.  Mitchell,  Id.  232. 

Maynes  v.  Atwater,  7  Nor.  497. 

McGraDD  v.  R.  R.  Co.,  1  Am.  171. 

That  the  bond  and  mortgage  was  given  for  a 
larger  amount  than  was  due,  is  some  evidence 
from  which  a  jury  might  infer  fraud. 

Jackson  v.  Summerville,  13  Pa.  359. 
If  they  were  given  for  the  purpose  of  hinder- 
ing or  delaying  any  creditors,  all  existing  cred- 
itors who  were  thereby  hindered  and  delayed  can 
take  advantage  of  such  fraud. 

By  rod's  Appeal,  31  Pa.  241. 
Any  agreement  or  transaction  between  a  cred- 
itor and  debtor  which  has  a  direct  tendency  to 
protect  the  property  of  the  debtor  from  his  cred- 
itors, and  in  the  event  of  a  sale  to  secure  a  benefit 
to  him  at  the  expense  of  his  creditors  is  fraudu- 
lent and  void  as  to  all  such  creditors. 

Passmore  v.  Eldridge,  12  S.  &  R.  198. 

McCulloch  r.  Hutchinson,  7  Watts,  434. 

McClurg  w.  Licky,  3.  P.  &  W.  63, 

A  bond  and  mortgage  given  partly  to  secure  a 
just  debt  and  partly  to  hinder  and  delay  creditors, 
is  void  4is  to  the  whole  and  cannot  be  used  to 
collect  the  amount  justly  due. 

Gates  V,  Johnston,  3  Pa.  52. 

Whiting  V.  Johnson,  11  S.  &  R.  328. 

McKee  ».  Gilchrist,  3  Watte,  230. 

Jackson  v.  Summerville,  13  Pa.  859. 

Bonn  V.  Ahl,  29  Id.  387. 

Edward  N.  Willard  (with  him  Everett  War- 
ren^   Frederick    W,    Gunster,   and    Charles   If. 
Wei/es),  for  defendant  in  error. 
T?he  Statute  of  Elizabeth  voids  conveyances 


made  to  delay  and  hinder  creditors,  as  against 
those  only  who  were  intended  to  be  postponed  or 
defrauded.  No  others  are  within  the  protection 
of  the  statute. 

Snyder  ».  Christ,  3  Wright,  400. 

Monroe  r.  Smith,  29  P.  F.  S.  459. 

Harlin  v.  McLaughlin.  9  Norris,  293. 

Kimble  v.  Smith,  14  Id.  696. 

Phipps  V,  Boyd,  4  P.  F.  Smith,  242. 

March  5,  1888.  The  Court.  The  learned 
Judge  below  unfortunately  drifted  into  a  wrong 
theory  in  the  trial  of  this  case,  and  the  error  runs 
all  through  it.  He  held  substantially  that  if  the 
mortgage  given  by  John  Nealon,  to  the  defend- 
ants below,  was  in  pursuance  of  an  arrangement 
by  which  it  was  to  be  used  to  protect  Nealon *s 
property  from  the  creditors  who  held  his  indorse- 
ments, it  was  not  fraudulent  unless  he  also  in- 
tended to  hinder  and  delay  the  plaintiff  below. 
Nealon  testified  that  the  mortgage  was  intended 
in  part  at  least  to  cover  up  his  property  so  that  it 
could  not  be  made  liable  for  his  indorsements; 
that  he  did  not  regard  them  as  just  debts,  and 
that  he  had  no  thought  or  intention  of  keeping 
any  of  his  just  creditors  at  bay,  and  particularly 
that  be  did  not  intend  to  defraud  the  plaintiflT 
below. 

It  needs  but  a  moment's  reflection  to  see  that 
this  position  cannot  be  sustained.  The  plaintiff 
was  a  creditor  at  the  time  the  mortgage  was  given. 
Nealon  was  as  much  bound  for  his  indorsements 
as  for  any  other  debt.  The  effect  of  covering  up 
his  property  to  protect  him  against  particular 
creditors  is  a  wrong  against  them  all,  and  thej 
are  all  equally  hindered  or  delayed.  He  cannot 
be  permitted  to  say  that  he  intended  to  cheat  A., 
but  did  not  mean  to  cheat  B.,  both  being  existing 
creditors  at  the  time ;  and  that  his  mortgage  o^ 
conveyance  given  for  the  purpose  of  covering  up 
his  property  while  void  as  to  A.,  is  yet  good 
against  B.,  because  he  did  not  intend  to  defraud 
the  latter.  It  is  true  we  have  held  in  some  cases 
that  where  a  debt  has  been  contracted  years  after 
the  fraudulent  act,  such  creditor  has  no  standing 
to  attack  it  for  the  reason  that  not  being  a  credi- 
tor at  the  time  he  was  not  a  creditor  intended  to 
be  defrauded.  But  it  has  never  been  held  that  a 
conveyance  to  hinder  and  delay  creditors  was  not 
assailable  by  all  creditors  existing  at  the  time  of 
the  conveyance. 

Acting  upon  the  theory  above  indicated,  the 
learned  Judge  held  that  there  was  not  sufficient 
evidence  of  fraud  to  submit  to  the  jury,  and  di- 
rected a  verdict  for  the  defendants.  This,  we 
think,  was  error.  There  was  the  positive  evidence 
of  Nealon  that  the  mortgage  was  given  to  protect 
his  property  from  his  indorsees,  and  there  was 
some  evidence  that  the  defendants  (mortgagees) 
knew  of  his  purpose,  and  acquiesced  in  it. 
There  was  enough  to  carry  the  case  to  the  jury. 
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All  of  the  assignmeDts  of  error  are  sustained. 
Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  J. 
Tbunket  and  Clabk,  JJ.,  absent. 

w.  M.  8.,  Jr. 


Jan.  '87,  396.  January  6,  1688. 

Appeal  of  Charles  Meurer. 

Lunatics — Inquiries  as  to  sanity — Power  of 
Court  of  Equity  as  to — Acts  of  June  18,  1886, 
and  March  21,  1806. 

A  ohancellor  in  Pennsylvania  has  no  power,  at  the 
instance  of  a  third  party,  to  iustitote  a  sammary  in* 
qairj  as  to  the  sanity  of  a  saitor  before  him,  decree 
him  insane,  and  proceed  to  make  such  orders  and 
decrees  as  are  necessary  to  protect  his  property. 

The  mode  of  proceeding  to  determine  the  facts  of 
insanity  is  regnlated  by  the  Act  of  June  13,  1836  (P. 
L.  592)  ;  and,  ander  the  provisions  of  the  Act  of  March 
21,  1806  (4  Sm.  L.  332),  which  require  that  where  a 
remedy  is  provided  by  an  Act  of  Assembly,  the  direc- 
tions of  the  Act  shall  be  strictly  pursued,  all  inqui- 
ries as  to  sanity  must  be  conducted  in  the  mode 
prescribed  by  the  said  Act  of  1836. 

If  a  party  to  a  suit  in  equity  is  insane  or  becomes  so 
pending  the  proceeding,  and  that  fact  becomes  ap- 
parent to  the  chancellor,  he  has  the  power  to  make 
such  orders  in  the  premises  as  will  preserve  the 
ttatus  quo  of  the  cause,  and  afford  an  opportunity  to 
have  the  question  of  insanity  determined  in  the 
manner  prescribed  by  the  Act  of  1836,  but  he  has  no 
power  to  assume  jurisdiction  and  determine  the  fact  of 
insanity  himself. 

A  decree  by  a  chancellor  that  a  party  to  a  suit  in 
equity  is  "by  reason  of  mental  weakness,  incompetent, 
to  have  the  care  and  control  of'his  property  and  estate 
and  anable  to  protect  his  rights  and  interest  which  are 
involved  in  this  proceeding"  is  practically  an  ad- 
jadieation  that  the  party  is  non  compos  mentis. 

Appeal  of  Charles  Meurer  from  a  decree  of 
Common  Pleas  No.  3,  of  Philadelphia  County. 

Bill  in  equity,  wherein  Charles  Meurer  was 
complainant  and  Edward  F.  I.  Meurer  the  re- 
spondent. 

This  appeal  was  not  taken  from  any  decree 
entered  by  the  Court  upon  nhe  bill  and  answer. 
The  nature  of  the  original  proceeding  is  in  this 
case  immaterial ;  however,  the  facts  relating  to  it 
are  given  in  the  report  of  the  case  of  the  appeal 
of  Edward  F.  I.  Meurer  (next  case).  The 
pre^nt  appeal  is  taken  from  the  action  of  the 
Court  declaring  the  said  complainant,  Charles 
Meurer,  insane,  and  making  certain  decrees  in 
consequence  of  this  finding.  The  facts  are  set 
forth  fully  in  the  opinion  of  the  Supreme  Court, 
tft/ra. 

The  first  seven  assignments  of  error  were  to 
the  action  of  the  Court  in  entertaining  the  peti- 


tion of  Caroline  E.  Feigle  referring  to  the 
appellant's  sanity,  the  subsequent  decrees  thereon, 
and  the  refusal  of  the  Court  to  set  aside  these  de- 
crees on  the  petition  of  the  appellant.  The 
eighth  assignment  set  forth  the  action  of  the 
Court  in  proceeding  further  in  the  case  after  the 
same  had  been  privately  settled  betyreen  the  com- 
plainant and  rt^spondent. 

Alfred  Ouiliou,  for  the  appellant. 
Prior  even  to  the  Pennsylvania  Acts,  equity 
jurisdiction  never  extended  to  the  fact  of  lunacy. 

Colli nson  on  Lunacy,  p.  107  ef  iieq.,  and  p.  550. 

Blackstone's  Comm.,  bk.  iii.  p.  427. 

Boyce  v.  Graham,  2  Shaw's  App.  Cases,  513. 
When  the  chancellor  in  England  has  dealt 
with  a  person  as  a  lunatic  without  any  inquisi- 
tion, his  action  has  been  based  in  every  instance, 
(1)  upon  the  insufficiency  of  funds;  and  (2) 
u(>on  the  consent  of  all  parties  in  interest,  includ- 
ing the  lunatic  himself. 

Machien  v.  Salkeld,  2  Dick.  634  (1784).  ^ 

Bird  V.  Lefevre,  4  Bro.  C.  C.  100  (1792). 

Eyre  v.  Wake,  4  Vesey,  Jr.,  795  (1799). 

Ex  parte  Pickard,  3  Vesey  and  B.  127  (1814). 

Ex  parte  Farron,  1  Russ.  and  Mylne,  112  (1829). 

Conduit  o.'Sloane,  6  Mylne  and  C.  Ill  (1840). 

Light  V.  Light,  25  Beavan,  248  (1858). 
-  Williams  v.  Allen,  33  Id.  241  (1863). 
The  chancellor  has  refused  to  do  so  in^- 

In  re  Crompton,  5  Russell,  152. 

Gilber  p.  Gilber,  1  Phillips,  121. 

Rebecca  Owing*s  Case,  1  Bland,  290. 

Dorsheimer  v.  Roorback,  3  C.  E.  Greene,  439. 

Story's  Eq.  Jur.  §§  1335-36  and  1361. 
The  Pennsylvania  statute  must  be  strictly  fol- 
lowed. 

Kennedy  v.  Johnston,  15  Smith,  451. 

Jn  re  Weaver,  19  Wbbklt  Notes,  405. 

In  re  Estate  of  Cath.  Gaul,  7  Id.  522. 

Richards  r.  Rote,  18  Smith,  248. 

Bierer's  Appeal,  11  Norris,  265. 

Bispham's  Equity,  §  189. 
The  chancellor  will  not  exercise  such  jurisdic- 
tion now,  even  in  England. 

Halfhide  v.  Robinson,  L.  R.  9  Ch.  App.  373. 
William  W.  Porter^  for  appellee,  presented  no 
paper-book. 

March  5,  1888.  The  Court.  The  bill  in 
equity  filed  January  11,  1884,  by  appellant, 
Charles  Meurer,  against  Edward  F.  I.  Meurer, 
was  so  proceeded  in  that  on  December  16,  1885, 
the  Court  below  adjudged  and  decreed  that  ap- 
pellant was  the  son  and  sole  heir-at-law  of  Charles 
F.  Meurer,  deceased,  and  as  such  entitled  to  the 
real  and  personal  estate  of  which  his  father  died 
seised ;  that  certain  conveyances  of  premises  No. 
1025  Walnut  Street  were  fraudulent,  null,  and 
void,  and  referred  the  case  to  a  Master  to  take 
an  account  of  the  rents,  issues,  and  profits  of  said 
premises,  received  by  defendant  while  he  was  in 
possession  thereof. 

Pending  proceedings  before  the  Master,  the 
parties  came  together  and  effected  a  settlement, 
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in  pursuance  of  which  appellant  executed  a  re- 
lease, discharging  defendant  from  any  and  all  de- 
crees that  had  been  or  might  be  made  in  the  case, 
and  from  all  claims  or  demands  in  law  or  equitj 
which  he  ever  had  against  him  ;  and  at  same 
time,  February  2^,  1886,  delivered  to  defendant 
a  deed  in  fee  for  said  premises.  In  return  there- 
fore, defendant  gave  appellant  $500  in  cash  and 
a  mortgage  of  said  premises  for  $1000. 

Subsequently,  Caroline  R.  Feigle,  representing 
herself  as  the  sister  of  appellant's  deceased  father, 
and  nearest  relative  now  being  in  the  United 
States,  presented  her  petition  setting  forth,  inter 
alia^  that  he  '*  is  an  ignorant  man,  of  weak  intel- 
lect, with  defective  sight  and  hearing,  and  is  now 
wholly  unable  to  transact  or  conduct  the  ordinary 
affairs  of  life;"  that  after  the  decree  above  re- 
ferred to,  and  pending  proceedings  before  the 
Master,  to  state  an  account,  etc.,  the  defendant, 
Edward  F.  I.  Meurer,  in  contempt  of  said  decree, 
taking  advantage  of  the  ignorance  and  mental 
weakness  of  appellant,  by  fraud  and  undue  in- 
fluence procured  from  him,  for  a  trifling  considera- 
tion, a  conveyance  of  the  premises  aforesaid, 
valued  at  $1 2,000,  etc. ;  and  praying  that  defend- 
ant be  attached  for  contempt  of  Court  in  fkiling 
to  comply  with  its  former  decree  to  deliver  pos- 
session of  said  premises  to  appellant,  and  **  for 
further  contempt  of  said  decree  in  committing 
the  fraud  of  procuring  a  conveyance  of  the  said 
property  in  the  same  manner  and  with  the  same, 
fraudulent  intent,  as  complained  of  in  the  bill 
originally  tiled  by  the  said  Charles  Meurer ;"  and 
further  praying  "  that  she  be  permitted  to  join  the 
complainant,  Charles  Meurer,  as  his  next  friend," 
etc. 

Defendant  having  been  cited,  appeared  and 
made  answer  denying  the  charges  of  contempt, 
fraud,  etc.,  contained  in  the  petition  and,  after 
hearing  testimony  submitted  by  the  parties,  and 
oral  examination  of  appellant,  etc.,  the  Court,  on 
March  13,  1886,  made  a  decree,  enjoining  de- 
fendant from  dealing  or  negotiating  with  appel* 
lant  or  any  other  person  respecting  the  title  or 
possession  of  said  premises  ;  adjudging  appellant 
"  incompetent,  by  reason  of  mental  weakness,  to 
have  the  care  and  control  of  his  property  and  un- 
able to  protect  his  rights  and  interests  involved  in 
the  present  proceedings ;"  appointing  a  "  trustee 
to  take  and  hold  possession  of  the  property" 
aforesaid ;  directing  the  name  of  Caroline  E. 
Feigle  to  be  entered  of  record  as  next  friend  of 
appellant ;  impounding  the  agreement,  deed,  and 
mortgage,  relating  to  the  premises  aforesaid,  exe- 
cuted at  the  time  of  alleged  settlement  in  Febru- 
ary, 1886 ;  attaching  defendant,  and  placing  him 
in  the  custody  of  the  officer  of  Court,  to  be  so 
held  until  he  shall  deliver  up  and  surrender  the 
possession  of  the  premises  ....  to  the  trustee 
hereinbefore  appointed." 


The  report  of  the  Master  was  afterwards  filed 
and  excepted  to,  and  on  December  21,  1886,  the 
Court  dismissed  the  exceptions  and  ordered  de- 
fendant, Edward  F.  I.,  Meurer,  to  pay  to  Caroline 
E.  Feigle,  next  friend  of  appellant,  the  sum  of 
$2334.91.  A  few  days  thereafter  appellant  pre- 
sented his  petition,  complaining  of  the  inteifer- 
ence  of  his  aunt,  and  the  action  taken  in  purau- 
anee  of  her  petition,  denying  he  was  incompetent 
to  have  the  care  and  control  of  his  property  or 
had  evei*  been  so  found,  and  praying  the  Court  to 
vacate  its  orders  and  decrees  based  upon  the  al- 
legations contained  in  her  petition,  etc.  The  re- 
lief thus  asked  was  denied  and  the  petition  dis- 
missed, and  thereupon  this  appeal  was  taken. 
^  It  will  be  observed  that  the  several  orders  and 
decrees  complained  of  are  the  outgrowth  of  the 
Feigle  petition,  and  have  practically  nothing  to 
do  with  the  previous  proceedings  in  the  cause,  but 
they  have  been  briefly  outlined  with  a  view  <^ 
presenting  more  distinctly  the  position  of  the 
parties. 

The  general  and  in  fact  controlling  question, 
presented  by  the  speciflcations  of  error,  is,  whether 
a  chancellor  in  this  State  has  the  power  at  the 
instance  of  a  third  party  to  institute  a  summarj 
inquiry  as  to  the  sanity  of  a  suitor  before  him, 
decree  him  insane,  and  proceed  to  make  such  or- 
ders and  decrees  as  are  complained  of  in  this 
case.  The  decree,  it  is  true,  does  not  in  express 
terms  declare  appellant  insane,  but  it  adjudges 
him,  <<  by  reason  of  mental  weakness,  incompe- 
tent to  have  the  care  and  control  of  his  property 
and  estate  and  unable  to  protect  his  rights  and 
interests  which  are  involved  in  this  proceeding." 
This  is  practically  an  adjudication  that  he  is  f%on 
compos  mentis. 

Assuming,  as  we  should  for  purposes  of  the 
present  inquiry,  that  the  adjudication  was  war- 
ranted by  the  evidence,  we  are  of  the  opinion 
that  the  Court  had  no  jurisdiction  on  the  subject 
in  the  form  of  proceeding  that  was  adopted,  for 
the  reason  that  the  Act  of  June  13,  1836,  relat- 
ing to  lunatics  and  habitual  drunkards,  passed  to 
carry  out  the  provision  of  the  Constitution  which 
invests  our  Courts  with  chancery  powers  so  far  as 
relates  to  <*  the  care  of  the  persons  and  estates  of 
those  who  are  non  compos  mentisy*^  prescribed  a 
special  mode  of  proceeding  to  determine  the  fact 
of  insanity  or  habitual  drunkenness,  as  the  case 
may  be.  The  Act  of  March  21,  1806,  provides 
that  <<  in  all  cases  where  a  remedy  is  provided  or 
a  duly  enjoined  or  anything  directed  to  be  done 
by  any  Act  or  Acts  of  Assembly  ....  the 
directions  of  said  Acts  shall  be  strictly  pursued." 
Whatever  may  have  been  the  jurisdiction  and 
power  of  a  chancellor  prior  to  the  Act  of  1836, 
to  inquire  of  and  determine  the  fact  of  insanity, 
it  is  very  clear  that,  since  its  passage,  such  in- 
quiries must  be  conducted  in  the  mode  prescribed 
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hf  the  Act  and  its  supplements  Mid  not  other- 
wise. 

In  euly  times,  commissions  to  inquire  into  the 
fiKt  of  lunacy  were  issned  directly  by  the  Crown 
to  the  sheriff,  coroner^  esche^ator,  or  to  any  pn- 
Tste  citizen  by  whom  the  inquest  was  made, 
«*  assisted  as  in  other  cases  by  a  jury  of  the 
eoonty."  Subeequently  they  were  issued  to  the 
ebsoeeUor,  who  acted  not  vtrtute  officii j  but  by 
Tirtue  of  the  special  commission  from  the  Crown; 
ind  the  principle,  that  the  question  of  mental 
weakness,  idiocy,  or  lunacy  is  always  one  of  fact 
to  be  determineid  by  a  jury,  has  beeni  constantly 
recognized  in  England,  except  in  a  very  few 
OSes,  where  for  special  reasons  allowances  have 
been  directed  for  the  maintenance  of  persons  non 
eempos,  but  not  so  found  upon  inquisition.  The 
tetion  of  the  chancellor,  in  the  exceptional  cases 
referred  to,  was  based  upon  the  insufficiency  of 
fimds  to  defray  the  expenses  of  a  commission,  and 
upon  consent  of  all  parties  in  interest.  (Collinson 
on  Lunacy,  pp.  107,  550  ;  Bryce  v,  Graham,  2 
Shaw's  Ap.  Cases,  513;  3  Blackstone's  Com. 
427.)  The  lunatic  was  regarded  as  a  ward  of 
ChsDoeiy,  not  of  its  own  general  jurisdiction,  but 
by  virtue  of  the  royal  commission  issued  to  the 
chancellor;  and  as  a  rule  the  question  of  lunacy 
has  always  been  one  of  fact  for  the  sole  determi- 
DatioD  of  an  inquest* 

In  the  absence  of  legislation  to  the  contrary, 
the  same  rule  has  been  adhered  to  in  this  country. 
(Orwig's  Caae,  1  Bland,  290 ;  Story's  Eq.  Jurisp. 
lecs.  1336,  1886,  and  1361;  In  re  Weaver,  19 
Weekly  Notes,  405.) 

If  a  party  to  a  suit  in  equity  is  insane  or  be- 
ooanes  so  pending  the  proceeding,  and  that  fact 
becomes  apparent  to  the  chancellor,  he  has  doubt- 
ks8  the  power  to  make  such  orders  in  the  premi- 
ses as  will  preserve  the  status  quo  oi'  the  cause, 
ind  thus  afibrd  an  opportunity  to  those  whose 
interest  or  daty  it  niay  be  to  do  so,  to  institute 
proper  proceedings  for  the  determination  of  the 
question  of  insanity  and  appointment  of  a  com- 
mittee to  represent  the  non  compos  and  protect 
his  interests;  but,  in  view  of  what  has  been 
said,  be  has  no  power  to  assume  jurisdiction  and 
det^iae  the  fact  of  insanity  himself.  After 
a  person  has  been  found  insane  in  the  mode 
pointed  out  by  the  law,  jurisdiction  of  his  person 
aad  estate  cannot,  of  course,  be  questioned. 

The  action  complained  of  was  no  doubt 
prompted  by  a  commendable  desire  to  protect 
appellant  from  the  consequences  of  his  own  imbe- 
ethty  and  the  rapacity  of '  one  by  whom  he  had 
recently  been  defrauded  of  his  patrimony.  If  he 
is  m  fact  non  compos  mentis,'  and  is  hereafter 
repUrly  found  to  be  so,  his  duly  appointed  com- 
Buttee  will  be  in  a  position  to  ask  for  redress,  if 
uj  fraud  has  been  practised  upon  him. 

It  foUows  from  what  has  been  said  that  the 


first  seven  specifications  of  error  must  be  sus- 
tained. As  to  the  eighth  and  last  specification, 
it  is  not  sustained.  It  does  not  appear  that  the 
alleged  settlement  was  so  interposed  as  a  bar  to 
further  proceedings,  as  to  justify  the  Court  in 
treating  it  as  a  bonajide  settlement  of  a  pending 
controversy. 

The  orders  and  decrees,  specified  in  the  first 
to  the  seventh  assignments  of  error  inclusive,  are 
reversed  at  costs  of  appellee,  and  it  is  ordered  that 
the  record  be  remitted  to  the  Court  below  for 
ftirther  proceedings  according  to  equity  practice. 

Opinion  by  Sterrett^  J. 

Trunket,  J.,  absent.  0.  k.  z. 


Jan.  '88,  89.  January  25,  1888. 

Appeal  of  Edward  F.  I.  Meurer. 

Legitimacy  of  children — Proof  of-^— Fraudulent 
conveyandes, 

A.  died  intestate.  Daring  his  lifetime  he  was  re- 
puted to  be  the  father  of  two  children,  both  sons,  who 
lived  with  him  as  his  children  and  as  brothers.  Mora 
than  eight  years  after  A.'s  death,  one  son  filed  a  bill 
in  equity  averring  that  the  other  was  not  A.*b  son  but 
an  illegitimate  son  of  A.'s  wife.  In  support  of  this 
allegation  it  was  proved  that  both  children  were  bom 
before  the  marriage  of  A.  in  France,  that  under  the 
Code  Napoleon  they  had  then  declared  the  complainant 
legitimate,  but  had  said  nothing  as  to  respondent,  the 
older  of  the  two  children.  A.'s  mother  and  sister  tes- 
tified that  A.  did  not  meet  his  wife  until  after  defen* 
dant  was  born.  Defendant  relied  upon  his  reputation 
andtreatment  by  A.  as  his  son  : 

Held^  that  this  evidence  was  sufficient  to  prove  the 
illegitimacy  of  the  defendant. 

After  A.'s  death,  the  defendant  in  the  above  bill  had 
procured  from  the  complainant  ^a  oonvejance  of  all 
A.'s  real  estate.  This  conveyance  was  made  under 
tie  erroneous  impression  that  the  two  were  brothers. 
Upon  proof  that  the  defendant  was  illegitimate,  that 
the  consideration  paid  was  inadequate,  and  that  the 
complainant  was  illiterate  and  unable  to  attend  to 
business : 

Held^  that  the  Court  was  justified  in  finding  that  the 
conveyance  had  been  fraudulently  obtained  from  the 
complainant  by  the  defendant. 

Held  further,  it  having  been  established  that  the  said 
conveyance  was  fraudulent  and  the  said  defendant 
was  illegitimate,  and  of  no  kin  to  intestate,  or  in  any 
manner  entitled  to  liis  property,  the  Court  was  justified 
in  decreeing  that  the  said  conveyance  was  null  and 
void ;  that  the  defendant  should  vacate  the  said  pre* 
mises  and  deliver  them  to  complainant,  and  that  the 
case  should  be  referred  to  a  Master  to  take  an  account 
of  the  rents,  issues,  and  profits  of  the  premises  received 
by  the  defendant  while  he  was  wrongfully  in  posses- 
sion thereof. 

Appeal  of  Edward  F.  I.  Meurer  from  certain 
decrees  of  Common  Pleas  No.  3,  of  Philadelphia 
County. 

Bill  in  equity,  wherein  Charles  Meurer  was 
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complainant    and    Edward    F.    I.   Meurer   re- 
spondent, 

The  bill  was  filed  January  12,  1884,  and  set 
forth  that  Charles  F.  Meurer  and  Marie  Henri- 
etta Schmidt  were  married  at  Strassburg  on  the 
27th  day  of  August,  1844,  and  came  to  Philadel- 
phia to  reside  about  the  year  1853.  That  Miss 
Schmidt,  before  her  marriage,  had  two  children, 
namely,  Edward,  born  July  81, 1839,  and  Charles, 
born  May  80,  1843.  That  Charles  F.  Meurer 
and  his  wife,  Henrietta,  educated  and  raised  the 
said  two  children  as  their  own  in  all  respects; 
that  Charles  (the  complainant)  always  regarded 
Edward  as  his  eldest  brother;  that  complainant 
is  a  person  of  weak  mind  and  intellect,  illiterate, 
unable  to  read  and  write  anything  except  his 
name. 

That  Charles  F.  Meurer  died  at  Philadelphia, 
March  20,  1875,  seised  and  possessed  of  a  certain 
dwelling-house  and  lot  of  ground,  No..  1025  "Wal- 
nut Street,  Philadelphia,  subject  to  a  yearly 
ground-rent  of  $36  and  a  mortgage  of  $4000. 
I'hat  letters  of  administration  upon  said  estate 
were  granted  to  said  Edward  F.  I.  Meurer  on 
March  22,  1875,  and  that  the  defendant  had 
moved  into  said  premises  after  the  death  of  said 
Charles  F.  Meurer.  That  said  Edward  had  filed 
his  account,  which  had  been  settled  by  the  Or- 
phans' Court,  and  that  the  complainant  had  re* 
ceived  no  portion  of  the  personal  estate. 

That  the  defendant  and  his  wife  and  said 
Charles  Meurer,  on  the  12th  of  August,  1876, 
had  conveyed  said  premises  to  one  Gustav  Vogt, 
for  the  consideration  of  $2000,  subject  as  afore- 
said ;  and  that  on  the  14th  of  August,  1876,  said 
Vogt  had  conveyed  said  premises  to  said  Edward 
F.  1.  Meurer,  same  consideration,  and  that  on 
the  same  day  Edward  executed  his  bond  and 
mortgage  to  Charles  for  $1000.  That  by  reason 
of  the  trust  and  confidence  reposed  in  his  brother 
Edward  by  Charles,  he,  the  said  complainant, 
was  influenced  and  over-persuaded  to  make  said 
conveyance,  which  was  a  fraud  upon  his  rights, 
and  that  said  premises  were  conveyed  for  insufii 
cient  consideration. 

The  prayers  of  the  bill  were  that  the  Court 
declare  said  conveyances  null  and  void,  and  that 
the  deeds  therefor  be  delivered  up  for  cancella- 
tion. That  said  Charles  Meurer  be  decreed  to 
be  the  sole  heir-at-law  of  said  Charles  F.  Meurer, 
and  that  the  declaration  by  said  Edward  F.  I. 
Meurer  that  he  is  an  heir-at-law  be  decreed  to  be 
false.  And  for  discovery  and  an  account  as  to 
the  rents,  etc.,  of  said  real  estate. 

The  answer  denied  the  allegations  of  fraud, 
undue  influence,  over-persuasion,  and  coercion  on 
the  part  of  defendant  towards  the  complainant,  in 
every  particular,  and  averred  that  defendant  was 
the  son,  not  only  of  Marie  H.  Schmidt,  who  was 
married  to  Charles  F.  Meurer,  but  was  also  the 


son  of  said  Cliarles  P.  Meurer.  That  said 
Charles  F.  Meurer  had  always  taken  the  same 
care,  custody,  management,  education,  and  con- 
trol of  defendant,  in  all  respects,  as  a  parent 
would  of  his  child,  and  that  upon  attaining  his 
majority  he  was  not  informed  that  he  was  not  the 
son  of  said  Charles  F.  Meurer. 

Defendant  further  denied  that  complainant 
was  of  such  weak  mind  and  intellect,  and  so  illit- 
erate, as  to  render  him  incompetent  to  transact 
business. 

Admitting  the  facts  as  to  the  death  of  Charles 
F.  Meurer,  the  administration  by  defendant,  and 
the  conveyance  as  set  out  in  the  bill,  the  answer 
denied  that,  as  the  brother  of  complainant,  the 
defendant  ever  took  the  advantage  of  the  trust 
and  confidence  reposed  in  him  by  complainant ; 
that  he  never  fraudulently  represented  himself  as 
a  co-heir  with  complainant;  and  averring  that 
he,  defendant,  was  a  lawful  heir  of  said  decedent; 
that  he  never  fraudulently  nor  by  persuasion  in- 
duced the  complainant  to  sign  said  deed  of  con- 
veyance, and  that  complainant  acted  advisedly 
and  voluntarily  in  all  of  said  transactions;  and 
that  the  value  of  said  premises,  over  and  above 
the  incumbrances,  was  not  more  than  $2000. 

The  answer  further  denied  the  allegation  that 
complainant  had  "  no  counsel  or  other  person 
representing  him  in  said  transaction,"  and  aver- 
ing  that  complainant,  at  his  own  request^  was 
represented  by  Frederick  L.  Breitinger,  Esq.,  an 
experienced  and  reputable  conveyancer ;  and 
denying  that  complainant  was  the  sole  heir  of 
said  Charles  F.  Meurer,  and  as  such  owner  of  the 
whole  of  said  real  estate,  and  claiming  to  be  the 
lawful  brother  of  complainant. 

The  case  was  referred  to  John  M.  Campbell, 
Esq.,  as  examiner,  who  took  a  large  amount  of 
testimony.  For  the  complainant  there  was  pro- 
duced a  copy  of  the  marriage  record  between  said 
Charles  F.  Meurer  and  said  Henrietta  Schmidt, 
wherein  it  appeared  that  in  the  "act  of  mar- 
riage," the  contracting  parties,  under  the  Code 
Napoleon,  liad,  by  "declarations  then  made," 
legitimated  Charles  Meurer  alone,  without  men- 
tioning the  name  of  Edward.  There  was  also 
the  testimony  taken  by  commissions  to  Germany 
of  Dorothea  Meurer,  the  mother  of  Charles  F. 
Meurer,  deceased,  and  Christiana  Weist,  her 
daughter.  Mrs.  Meurer  testified  that  she  was  88 
years  of  age,  that  she  knew  neither  the  complain- 
ant nor  defendant,  that  Charles  F.  Meurer  was  her 
son ;  that  she  saw  his  wife  but  once,  about  thg 
year  1843 ;  that  her  son  had  by  said  wife  an  only 
son,  Charles  Meurer,  that  she  was  in  continual 
correspondence  with  him,  and  was,  therefore, 
always  informed  of  everything  that  happened  in 
his  family,  that  her  son  came  to  Strassburg  not 
before  July,  1840 ;  that  it  was  not  before  he  went 
to  Strassburg  that  he  became  acquainted  with 
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Mi^  Schmidt,  therefore  he  could  have  no  access 
to  her  before  1840 ;  that  her  son  saw  said  Hen- 
rteita  for  the  first  time  in  Sti*assburg,  andi  was 
sfiqumnted  with  her^  that  Henrietta  had  from 
ber  unmarried  state  two  children^  a  son  named 
Edward,  ajid  a  girl^  who  died  in  her  childhood 
tt  Strassburg.  Mrs»  Weist's  testimony  was  to 
the  same  effect. 

The  defendant  relied  upon  his  treatment  hj 
decedent  as  his  son,  and  certain  letters  in  which 
be  had  called  him  his  son.  It  was  admitted, 
however,  that  he  had  so  treated,  and  so  called 
another  child  whom  he  had  adopted. 

As  to  the  question  of  the  conveyance  it  was 
proved  that  the  decedent  purchased  the  property 
at  sberiflT's  sale  for  $6000,  that  he  incumbei*ed  it 
with  a  $4000  mortgage,  that  the  property  vas 
worth  in  1886  $12,000  to  $14,000,  that  the  com- 
plainant  was  of  weak  mind  and  illiterate,  that 
be  could  not  have  understood  the  nature  of  the 
conveyance  madein  1876,  and  that  Mr.  Breitinger 
was  the  attorney  of  Edward  F.  I.  Meurer,  and 
the  only  counsel  in  the  transaction. 

Upon  this  testimony  the  Court  found : — 

(1)  That  the  defendant  was  not  a  son  of 
Cbarles  F.  Meurer. 

(2)  Tliat  upon  the  death  of  Charles  F.  Meurer, 
the  defendant  inherited  nothing,  and  had  no 
capacity  to  join  in  the  deed  with  the  complainant. 

(3)  That  Charles  Meurer  was  the  sole  heir-at- 
law  of  Charles  F.  Meurer,  deceased. 

(4)  That  the  defendant,  acting  as  administrator 
of  the  estate  of  Charles  F.  Meurer,  standing  in  a 
position  of  confidence  and  trust  towards  the  com- 
l^inant,  in  the  total  absence  of  any  proof  of  the 
hwa  fides  of  the  transaction,  the  consideration 
being  grossly  inadequate,  and  the  complainant 
being  of  weak  mind,  was  guilty  of  constructive 
irand. 

(5)  That  the  defendant,  by  the  concealment 
of  the  will  of  Charles  F.  Meurer,  by  his  misrepre- 
sentations as  to  value,  and  that  the  property  had 
to  be  sold,  was  guilty  of  actual  fraud. 

The  Court  thereupon  decreed  that  the  said  con- 
veyances were  null  and  void;  that  Charles 
Meurer  was  the  sole  heir-at-law  of  Charles  F. 
Meurer,  deceased;  that  Edward  F.  I.  Meurer 
sbonld  forthwith  vacate  said  premises,  No.  1025 
Walnut  Street,  and  deliver  possession  thereof  to 
the  said  Cbarles  Meurer ;  that  the  case  be  referred 
to  a  Master  to  state  an  account  of  the  rents  and 
profits  of  the  property. 

The  Master  found  the  same  facts  as  the  Court 
bad  done,  and  reported  that  the  sum  of  $2334.91 
wa$  due  to  complainant  by  respondent. 

Subsequent  to  the  above  decrees,  Caroline  E. 
Feigle,  an  aunt  of  complainant,  petitioned  the 
Court  in  the  manner  described  at  length  in  the 
case  of  Charles  Meurer's  Appeal  (preceding 
ca.<e),  when  the  Court  made  the  decrees  that  ai*e 
there  complained  of. 


Edward  F.  I.  Meurer  thereupon  took  this  ap- 
peal, assigning  for  error  as  follows:  First  to 
fourth  assignments,  the  decrees  of  the  Court  above 
set  forth.  Fifth  and  sixth  assignments,  the 
action  taken  by  the  Court  on  Caroline  E.  Feigle's 
petition.  The  seventh  assignmant  was  as  follows : 
The  learned  Court  below  erred  in  dismissing  the 
defen4ant's  exceptions  to  the  Master's  report 
stating  an  account,  and  in  confirming  said  report, 
and  in  making  the  decree  of  same  date  (Decem- 
ber 21,  1886),  that  the  defendant,  Edward  F*  I. 
Meurer,  pay  to  the  said  Caroline  E.  Feigle  as 
next  fi^end  of  said  Charles  Meurer,  the  sum  of 
$2334.91,  the  amount  found  by  the  Master. 

F,  Carroll  Brewster  {Frederick  Z.  Breitinger, 
and  Charles  Davis  with  him),  for  the  appellant. 

William  W.  Porter  (Frederick  J.  Geiger  with 
him),  for  the  appellees. 

March  5,  1888.  The  Court.  This  case  is 
a  companion  of  Charles  Meurer's  Appeal,  No.  396, 
of  January  Term,  1887,  in  which  we  have  just 
entered  a  decree.  The  proceedings  in  wkich  both 
contentions  originated  have  been  sufficiently  out- 
lined in.  the  opinion  filed  in  that  case,  and  hence, 
they  need  not  be  re-stated  here.  The  fifth  and 
^ixth  specifications  in  this  case,  and  also  the  last 
clause  of  the  seventh,  present  substantially  the 
same  questions  that  were  involved  in  the  first 
seven  specifications  of  error  in  the  other  case, 
and  inasmuch  as  they  have  been  considered  and 
disposed  of  in  the  opinion  referred  to,  further 
discussion  of  them  is  deemed  unnecessary.  For 
reasons  there  given,  the  fifth  and  sixth  assign- 
men  tfi  of  error,  and  last  clause  of  the  seventh — 
practically  common  to  both  cases — are  sustained. 

The  ^subjects  of  complaint  in  the  first  to  fourth 
specifications,  both  inclusive,  are  the  decree  of 
December  16,  1885,  atid  its  provisions,  neither  of 
which  were  involved  in  Charles  Meurer's  Appeal. 
That  decree  is  predicated  of  the  facts  that 
Charles  Meurer  is  the  sole  heir-at-law  of  his 
father,  Charles  F.  Meurer,  deceased,  and  as  such 
Inherited  the  premises  No.  1025  Walnut  Street, 
of  which  his  father  died  seised  and  intestate  ;  that 
the  title  to  said  pi-emiSes  was  fraudulently  ob- 
tained from  him  by  appellant,  Edward  F.  I. 
Meurer,  who  was  neither  of  kin  to  said  intestate, 
nor  in  any  manner  entitled  to  the  property. 

Without  considering  the  evidence  in  detail,  it 
is  sufiicient  to  say,  these  and  other  facts,  satisfac- 
torily established  by  the  proofs,  justified  the  Court 
below  in  decreeing  that  the  deeds  of  conveyance 
made  by  Charles  Meurer  and  Edward  F.  I. 
Meurer  and  wife,  to  Gustav  Vogt,  and  by  said 
Vogt  to  Edward  F.  1.  Meurer,  conveying  said 
premises  to  the  latter,  and  the  mortgage  theixiof 
executed  by  him,  were  null  and  void ;  that 
Edward  F.  I.  Meurer  forthwith  vacate  said  pre- 
mises,  and   deliver  possession   thereof    to   said 
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diaries,  and  referring  the  case  to  a  Master  to 
take  an  account  of  the  rents,  issues,  and  profits 
of  the  premises,  received  by  appellant  while  he 
was  wrongfully  in  possession  thereof. 

It  follows  that  the  first  four  specifications  are 
not  sustained,  and  the  decree  of  December  16, 
1885,  should  be  affirmed.  As  to  the  decree  dis- 
missing appellant's  exceptions  to  the  Master's 
report  stating  an  account,  and  confirming  the 
same,  complained  of  in  the  first  clause  of  the 
seventh  specification,  there  was  no  error.  It  was 
the  legitimate  result  of  the  decree  of  December 
16,  1885,  and  order  of  reference  therein  made. 
For  reasons  given  in  the  opinion  above  referred 
to,  the  fifth,  sixth,  and  last  clause  of  the  seventh 
assignments  are  sustained,  and  the  orders  and 
decrees  therein  specified  should  be  reversed  and 
set  aside. 

Decree  of  December  16,  1885,  and  orders  em- 
bodied therein,  and  also  the  decree  confirming  the 
account  stated  by  the  Master  are  afiirmed ;  or- 
ders and  decrees  of  March  13,  1886,  specified  in 
the  fifth  and  sixth  assignments  of  error,  and 
the  decree  of  December  21,  1886,  specified  in 
last  clause  of  seventh  assignment,  are  reversed. 
And  it  is  further  ordered  that  appellant  pay  the 
costs  of  this  appeal ;  and  that  the  record  be  re- 
mitted to  tne  Court  below  for  further  proceeding 
in  accordance  with  equity  practice. 

Opinion  by  Sterrett,  J, 

Trunkey,  J.,  absent.  c.  k.  z. 


July  '87,  31.  February  10,  1888. 

Appeal  of  the  County  of  Delaware,  et  al. 

Cotnity  commissioners — Powers  ofy  in  erection  of 
bridges — Compensation  for  consequential  dam- 
ages— I/ow  recovered — Art.  XVI.^  sec.  8,  of 
the  Constitution. 

Public  officials  like  county  oommisBioiiers  can  only 
be  restrained  in  their  official  acts  when  it  appears  that 
they  are  proceeding  without  lawful  authority. 

County  commissioners  cannot  be  controlled  in  their 
discretion  in  building  a  county  bridge  at  the  applica- 
tion of  a  private  citizen. 

The  right  to  compensation  for  what  are  usually 
called  consequential  injuries,  that  is  to  say,  where 
property  is  injured  without  being  actually  taken,  is 
given  by  section  8  of  Article  XVI.  of  the  Constitution  ; 
but  as  the  Legislature  has  provided  no  remedy  for  the 
assessment  of  such  damages,  an  action  on  the  case  is 
the  proper  remedy  to  enforce  the  constitutional  right. 

Penna.  R.  R.  Co.  v.  Duncan,  111  Pa.  352,  and 
County  of  Chester  v,  Brower,  iiO  Wbbkly  Notes,  431, 
followed. 

A  plaintiff  alleging  consequential  damages  on  ac- 
count of  a  lawful  act  of  a  county  is  not  entitled 
to  an  injunction  to  secure  compensation  for  the  in- 


jury. The  power  of  taxation  in  a  municipal  corpora- 
tion is  sufficient  security  for  property  taken  by  such 
corporation,  and  hence  is  sufficient  for  property  in- 
jured. 

Appeal  of  the  County  of  Delaware  and  of 
Owen  Yarnall,  Benjamin  F.  Pretty,  and  Jesse 
Brooke,  commissioners  of  said  county,  from  a  de- 
cree of  the  Common  Pleas  of  Delaware  County, 
granting  an  injunction. 

Bill  in  equity,  by  Samuel  Riddle,  against  the 
county  of  Delaware  and  the  commissioners  of  said 
county,  which  averred  ^— 

That  complainant  is,  and  has  been  for  a  great 
number  of  years,  the  owner  of  a  valuable  tract  of 
land  and  mill  property,  in  the  township  of  Mid- 
dletown,  in  the  county  of  Delaware,  upon  which 
he  has  large  and  valuable  mill  buildings  erected, 
where  he  has  been  for  many  years  past  engaged 
in  the  manufacturing  of  cotton  and  other  goods, 
and  has  enjoyed  the  use  and  power  of  a  certain 
stream  of  water  known  as  Chester  Creek,  running 
and  flowing  through  said  land,  by  means  of  dams 
erected  across  said  stream  and  by  mill  races  lead- 
ing to  and  from  said  mills  upon  said  land,  whicli 
rights  he  has  enjoyed  for  a  long  period  of  time, 
as  well  as  the  owners  of  the  same  premises  before 
him,  and  for  a  period  greatly  exceeding  twenty- 
one  years  past. 

That  a  roadway  has  been  in  public  use  over 
and  upon  said  premises  and  crossing  said  Chester 
Creek  for  many  years  past ;  the  said  creek  being 
crossed  by  a  bridgeway  as  now  or  formerly  con- 
structed, for  a  period  of  time  as  long  as  the 
memory  of  the  oldest  inhabitant  will  carry  back  ; 
which  bridgeway  is  and  always  has  been  con- 
structed with  open  spans,  admitting  free  passage- 
way thereunder  and  full  enjoyment  of  the  premises 
to  plain titF  and  his  predecessors  in  title,  for  a 
period  far  exceeding  twenty-one  years  past,  from 
a  point  near  his  old  mill  building  standing  in  the 
roadway  northwardly  from  said  creek,  to  the 
abutment  of  the  bridgeway  standing  on  the  north- 
wardly site  of  the  prescint  channel  of  the  creek. 

That  said  stream  of  water  in  times  of  high  and 
flush  water  flows  over  the  intervening  space  and 
land  lying  between  the  present  channel  way  in 
low  stages  of  water,  to  the  point  where  the 
bridgeway  commences  near  said  old  building,  and 
such  flush  waters  have  always  had  free  passage 
for  flowing  between  said  low  water  channel  way 
and  said  point  near  said  old  mill  building,  and 
under  said  spans  of  said  bridgeway  and  thus 
escaping  into  the  creek  channel,  below  said 
bridgeway. 

That  he  has  constructed  a  raceway  from  his 
new  mill  standing  above  and  westwardly  from 
said  bridgeway,  to  the  said  creek  below  said 
bridgeway,  which  raceway  passes  under  the  span 
of  the  bridgeway  and  is  necessary  for  the  proper 
enjoyment   of  said   mill  in  carrying  the  waste 
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water  from  the  turbine  wheel  to  said  creek,  the 
same  being  on  his  lands. 

That  said  roadway  over  his  lands  was  not,  and 
is  not,  laid  out  and  established  as  a  public  road, 
nnder  any  Act  of  Assembly  or  authority  of  law, 
or  by  any  proceedings  in  the  proper  Court  usual 
in  road  cases,  and  therefore  the  said  county  find 
the  public  can  only  use  the  same  and  the  said 
bridgeway  in  such  manner  as  a  right  to  use  the 
flune  may  have  been  established  by  long  use. 

He  further  averred  that  the  county  of  Dela* 
ware  hj  its  county  commissioners,  is  recon- 
strnctiug  the  aforesaid  bridgeway  by  the  erection 
of  a  new  bridge  and  abutments,  and  is  widening 
and  extending  the  same  beyond  its  former  limits 
and  uses,  on  bis  lands,  and  is  about  depositing 
etone,  dirt,  and  material  on  his  land  to  build  and 
construct  a  solid  roadway,  from  the  said  point 
near  the  old  mill  to  the  abutment  on  the  north- 
i«8twardiy  side  of  the  channel  of  said  creek,  in 
the  place  of  the  aforesaid  bridge  spans,  and  by  so 
doing  will  fill  up  the  raceway  and  prevent  the 
flow  of  the  waste  water  from  his  mill,  and  will 
also  prevent  the  flow  and  escape  of  the  flush 
waters  of  said  creek,  and  will  thus  endanger  the 
safety  of  his  mill  properties  and  do  him  great  and 
mmecessary  injury,  and  will  prevent  his  passage- 
waj  under  said  span  and  the  full  enjoyment  of 
his  property. 

He  further  averred  that  he  had  protested  to 
the  defendants  against  their  said  doings,  but  they 
hav6  disregarded  said  protest ;  and  the  injury  thus 
being  done  to  him  is  of  so  serious  a  nature  that 
it  cannot  be  compensated  in  damages. 

He  therefore  prayed  that  defendants  be  enjoined 
from  placing  dirt,  stone,  and  material  on  his 
premises,  in  filling  up  and  making  a  solid  road- 
wajon  his  land  in  the  place  of  said  bridge  spans, 
and  from  widening  and  enlarging  said  bridgeway 
or  roadway  on  his  land,  and  from  filling  up  and 
destroying  the  constructed  raceway  from  the  mill 
under  said  bridgeway,  and  from  damming  back 
and  preventing  the  full  flow  of  the  flush  waters  of 
said  Chester  Creek  by  any  solid  embankment  of 
earth  or  stonework  in  the  place  and  stead  of  said 
open  bridgeway,  spans,  and  structure. 

A  preliminary  injunction  which  was  granted 
was  continued  on  December  1,  1884,  the  Court, 
Clayton,  P.  J.,  filing  the  following  opinion  : — 
"The  plaintiff,  in  his  bill,  supported  by  his  own 
and  other  affidavits,  charges  that  the  county  com- 
missioners have  notified  him  that  they  intend  to 
remove  the  old  bridge  at  Rqckdale  and  put  up  a 
new  bridge  in  its  place,  thaf  a  new  abutment  is 
to  be  pat  up  on  the  Middletown  side,  about  eighty 
feet  from  the  Aston  side,  filling  in  with  solid 
earth  and  stonework  the  intervening  space  be- 
tween this  new  abutment  and  the  old  abutment. 
He  also  charges  that  the  new  bridge  is  to  l>e 
shorter  and  much  wider  than  the  old  structure, 


and  that  he  will  suffer  irreparable  damage  from 
the  narrowing  of  the  channel  for  the  passage  of 
the  water,  and  from  the  taking  of  his  ground  now 
used  for  a  passageway  and  tail  race. 

"  The  prayer  of  the  bill  is,  first,  for  specific 
relief;  and,  secondly,  for  such  other  relief  as  to 
the  C6urt  may  seem  proper. 

*^  On  the  argument  it  was  admitted  by  the  de. 
fendants  that  they  were  about  to  reconstruct  the 
bridge  referred  to,  in  such  a  manner  as  to  amount 
substantially  to  a  new  bridge;  that  the  present 
wooden  structure  was  to  be  removed;  that  the 
three  spans  now  existing  are  to  be  reduced  to  one ; 
that  the  roadway  is  to  be  widened,  piers  removed, 
a  new  abutment  erected,  and  the  superstructure 
to  be  of  iron  instead  of  wood.  They  also  admit 
that  no  action  has  been  taken  to  obtain  the  con- 
currence of  the  grand  jury  or  the  approval  of  the 
Court  of  Quarter  Sessions. 

"  The  defendants  claim  the  right  and  power  to 
rebuild  this  bridge,  without  the  concurrence  of 
the  Court  and  grand  jury,  by  virtue  of  the  Act 
of  Assembly  of  April  13,  1843  (P.  L.  221). 

**  The  powers  of  county  commissioners  to  erect, 
reconstruct,  and  repair  county  bridges,  is  clearly 
defined  by  the  Supreme  Court  in  the  case  of  the 
Commonwealth  v,  the  Commissioners  of  Monroe 
County  (2  W.  &  S.  495).  The  case  was  decided 
in  1841.  The  reasoning  of  the  Court  below, 
fully  concurred  in  by  the  Supreme  Court,  is  un- 
answerable. As  the  law  then  stood  the  commis- 
sioners had  no  power  to  do  ordinary  repairs  to 
any  bridge  without  the  concurrence  of  the  Quarter 
Sessions.  The  case  also  decides  that  the  recon- 
struction of  a  county  bridge,  which  had  been 
swept  away  by  a  flood,. was  substantially  a  new 
bridge,  and  required  the  concurrence  of  the  grand 
jury  and  Court. 

"The  Act  of  1843,  above  referred  to,  was 
passed  to  give  the  commissioners  power,,  and  to 
make  it  their  duty  to  attend  to  the  ordinary  repair 
of  county  bridges,  but  was  not  intended  to*  invest 
them  with  power,  under  the  name  of  repairs,  to 
build  entirely  nev  bridges. 

"  When  a  county  bridge  i&  destroyed  by  fire, 
flood,  or  other  accident,  a  new  bridge  can  only  be 
erected  by  and  with  the  approval  of  the  grand 
jury  and  Court.  The  reason  is  obvious.  The 
grand  jury  are  the  representatives  of  the  tax 
payers.  No  schemes  for  the  expenditure  of 
public  money  can  be  permitted-  without  the  con- 
sent of  the  people.  If  the  commissioners  have 
the  power  to  take  down  bridges,  erected  by  the 
county  at  a  comparatively  small  expense,  and  re- 
place them  with  new  ones,  requiring  a  large  ex- 
penditure of  public  money,  all  the  safeguards  of 
the  law  against  public  extravagance  would  soon 
be  destroyed. 

"  It  is  contended,  however,  that  as  this  is  not 
a  tax-payer's  bill,  the  question  of  authority  is  not 
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raised.  While  it  may  be  true  that  the  question 
of  authority  to  build  the  bridge  is  not  the  direct 
issue  between  the  parties,  it  is  incidental  to  it. 
The  bill  prays  for  relief  from  an  alleged  unlawful 
act  and  Wilhelm's  Appeal  decides  (79  Pa.*St.  R. 
120)  that  where  there  is  jurisdiction  of  the  sub- 
ject-matter, equity  may  determine  any  incidental 
question  necessarily  involved.  The  plaintiff 
charges  the  commissioners  with  an  unlawful  in- 
terference with  his  property.  He  may  therefore 
show  a  want  of  authority  to  do  the  act  complained 
of. 

"  The  injunction  is  continued." 
The  Court  on  February  2,  1885,  refused  to 
dissolve  the  injunction,  saying: — 

"  The  real  question  between  the  parties  to  this 
bill  is  which  shall  pay  the  expense  of  arching  the 
plaintiff's  tail  race  which  crosses  the  highway 
under  one  of  the  arches  of  the  bridge,  as  now  con- 
structed, the  county  or  the  plaintiff.  If  the 
commissioners  have  authority  to  take  down  the 
present  bridge  and  construct  a  new  one  on  a 
different  plan,  without  a  jury  of  view  and  the 
concurrence  of  the  grand  jury  and  Court,  then 
this  injunction  should  be  dissolved,  because  the 
right  to  recover  the  cost'of  bridging  the  tail  race 
could  be  settled  under  the  ordinary  forms  of  an 
action  at  law,  and  there  is  no  necessity  for  the 
intervention  of  a  Court  of  Equity. 

♦*  This  brings  us  to  the  most  important  ques- 
tion in  the  case.  Have  the  commissioners  au- 
thority by  law  to  take  down  a  county  bridge,  when 
in  their  judgment  a  more  substantial  and  com- 
modious one  is  necessary  for  the  accommodation 
of  public  travel  ?  It  is  admitted  that  they  had 
no  such  right  previous  to  1843.  The  rule  then 
was  that  bridges  were  to  be  kept  in  repair  by  the 
same  persons  whose  duty  it  was  to  ke<^p  the  high- 
way, of  which  the  bridge  was  a  part,  in  order. 
The  Act  of  April,  1843,  changed  this  rule  and 
threw  upon  the  county  the  duty  of  repairing 
county  bridges.  This,  however,  did  not  authorize 
the  commissioners,  where  a  bridge  was  destroyed 
by  fire  or  floods,  to  erect  a  new  one. 

**0n  Saturday,  August^  5,  1843,  Delaware 
County  was  visited  by  an  extraordinary  flood. 
Nearly  all  the  bridges  on  Chester  Creek  were 
swept  away.  In  some  cases  the  course  of  the 
stream  was  so  changed  as  to  make  it  necessary  to 
alter  the  sites  of  some  of  the  bridges. 

"  To  obviate  the  difliculty  and  overcome  the 
delay  of  proceedings  in  the  usual  way,  the  Act 
January  26,  1844  (P.  L.  24),  special  to  Delaware 
County  was  passed.  It  declares  that  the  Act 
April  13,  1843^  shall  be  so  construed  as  to 
authorize  the  commissioners  of  said  county  to 
rebuild  any  bridge  which  may  be  destroyed  by 
floods  or  otherwise.  The  learned  counsel  for 
the  commissioners  contends  that  the  word  *  other- 
wise,' in  the  Act  just  cited,  covers  the  case  of  a 


bridge  so  dilapidated  by  wear,  use,  and  time's  de- 
cay, as  to  render  it  economical  to  remove  it  and 
build  an  entirely  new  structure  upon  a  new,  more 
expensive,  and  commodious  plan.  No  rule  for 
the  construction  )of  statutes  will  sustain  his  argu- 
ment. 

"  It  clearly  means  any  sudden  or  accidental 
destruction,  as  by  a  tornado,  fire,  or  other  casu- 
alty. It  cannot  mean  that  the  commissioners 
may  themselves  *  destroy'  a  bridge,  and  without 
further  authority  than  this  Act  of  Assembly  pro- 
ceed to  construct  a  new  one  upon  an  enti^ly  dif- 
ferent plan. 

"The  last  and  only  other  Act  of  Assembly 
upon  the  subject  is  that  of  May  5,  1876,  which  I 
construe  to  be  nothing  more  than  a  statute  ex- 
tending to  the  whole  State  the  Act  of  January 
26,  1844,  which  was  before  that  time  special  to 
Delaware  County.  This  Act  clearly  specifies 
what  the  word  *  otherwise'  in  the  Act  of  1844  was 
intended  to  mean,  that  is  to  say  *  blown  down, 
destroyed,  partly  destroyed,  or  swept  away  by 
floods,  freshets,  ice,  storm,  fire,  or  other  casualty.' 

'*  The  counsel  for  the  commissioners  holds  that 
in  the  original  proceedings  for  the  erection  of  a 
county  bridge,  the  only  province  of  the  viewers, 
court,  and  grand  jury  is  to  pass  upon  the  question 
of  public  necessity  for  the  bridge. 

**  That  question  once  settled,  in  favor  of  the 
petitioners,  he  contends  that  they  have  a  carte 
blanche  as  to  the  style  and  expense  of  the  struc- 
ture, and  that  if  a  new  necessity  arises  for  a  more 
commodious  and  expensive  one,  they  alone  have 
the  discretion  to  remove  the  insufficient  bridge 
and  build  such  a  one  as,  in  their  judgment,  the 
public  necessity  may  require.  This  is  a  mistake. 
The  first  question  the  original  viewers  have  to 
decide  is  whether  the  proposed  bridge  be  too  ex- 
pensive to  be  borne  by  the  township.  To  properly 
decide  this,  they  must  ascertain  the  cost  of  the 
proposed  bridge.  The  same  question  is  then  sub- 
mitted to  the  grand  jury,  who  are  authorized  to 
visit  the  site  and  call  before  them  the  county  com- 
missioners, with  their  plans,  specifications,  and 
estimates.  If  they  concur,  the  practice  in  Dela- 
ware County  is  for  the  Court  to  submit  the  report 
to  the  commissioners,  and  if  they  concur,  then  to 
require  them  to  lay  before  the  Court  their  plans 
and  estimates  for  the  work,  when,  if  the  Court 
concurs,  the  order  issues,  and  the  bridge  is  built. 
Should  the  plans  be  changed,  or  the  costs  be  un- 
reasonable, increased,  or  a  structure  be  erected 
materially  different  from  the  one  concurred  in  by 
the  Court  and  grand  jury,  it  would  be  such  a  fraud 
upon  the  Court  as  to  probably  render  the  com- 
missioners personally  liable  for  the  increased  cost. 
(Lehigh  Co.  v.  Klecknit,  5  W.  &  S.  181.) 

'*  True,  the  letter  of  the  law  does  not  require 
the  estimate  to  be  made  until  after  the  concur- 
rence of  the  Court,  but  if  the  Court,  to  secure  an 
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intelligent  judgment,  requires  it  to  be  made  before  I 
concurrence,  and  the  commissioners  cause  it  to  be 
so  made  and  submit  it  to  the  Court  as  the  basis 
of  the  Court's  action,  they  will  be  as  much  bound 
by  it  as  if  it  were  made  afterwards,  and  in  the 
order  prescribed  by  the  statute.  It  is  equally 
clear  that  where  a  county  bridge  has  been  erected 
according  to  the  provisions  of  the  statute,  and  it 
should  afterwards  appear  that  the  public  conve- 
nience requires  a  more  commodious  and  expensive 
one  upon  a  new,  improved,  and  entirely  different 
plan,  the  question  of  the  new  necessity  should  be 
inquired  into  and  decided  in  the  same  manner  as 
in  the  erection  of  the  original  structure.  There 
is  no  difficulty  in  the  way  of  such  a  proceeding. 
Either  the  supervisor  or  citizens  can  petition  for 
a  jury  of  view.  A  few  months,  at  farthest,  will 
be  required  to  have  the  question  decided.  In  the 
mean  time  the  commissioners  must  keep  the  old 
bridge  in  travelling  condition."  .  .  . 

An  answer  having  been  filed  the  case  was  re- 
ferred to  a  Master  (Gebrge  B.  Lindsay,  Esq.) 
who  recommended  that  an  injunction  should  be 
granted  as  prayed  for. 

Exceptions  filed  by  defendant  were  dismissed, 
the  Court  saying :  "  The  Master  finds  that  the 
defendants  *  have  erected  a  bridge  which  en- 
croaclies  sixty  feet  upon  the  natural  creek  bed. 
It  cuts  off  the  natural  escape  of  the  water  from 
the  plaintiff's  water-wheel,  requiring  him  to  pro- 
vide a  culvert  or  some  other  outlet  for  it.  It  will 
dam  back  the  water  upon  his  mill  more  than  ever 
before  in  time  of  such  freshets  as  are  known  to 
occur  in  the  creek.  It  will  cast  an  additional 
flow  of  water  over  his  lands,  outside  the  creek 
banks,  fiooding  his  houses  to  his  injury.' 

"  The  Master  also  finds  that  the  plaintiff  has 
not  slept  upon  his  right ;  that  he  not  only  objected, 
but  that  he  filed  his  bill  for  an  injunction  as  soon 
as  he  discovered  the  injury  he  was  likely  to 
loffer,  and  before  the  work  was  done. 

"The  case  was  before  the  Court  some  time  ago 
on  a  motion  for  a  preliminary  injunction.  The 
opinion  of  the  Court  is  reported  in  2  Del.  Co. 
Bep.  262  {supra).  We  have  no  reason  to  modify 
any  of  the  views  therein  expressed.  Let  it  be 
granted,  however,  for  the  purpose  of  the  argu- 
ment, that  the  commissioners  have  the  right  to 
rebuild  a  county  bridge  without  the  approval  of 
the  Court;  still  under  Art.  XVI.  sec.  8  of  the 
Constitution,  the  plaintiff  is  entitled  to  his  in- 
junction. Delaware  County  is  a  public  corpora- 
tion invested  with  power  to  take  private  lands 
for  public  use.  The  Constitution  prohibits  such 
corporations  from  injuring  private  persons  by  the 
enlargement  or  improvement  of  their  works  with- 
out first  paying  or  securing  the  damages.  The 
Master  finds  that  in  the  enlarging  or  improving 
of  this  public  work,  the  lands  of  the  plaintiff  have 
been  greatly  injured  and  that  no  compensation 


has  been  made  or  secured.  Since  the  adoption 
of  the  Constitution  of  1874,  I  am  of  opinion  that 
no  municipal,  or  other  corporation,  can  improve 
or  enlarge  its  works  to  the  injury  of  private  per- 
sons without  first  making  or  securing  compen- 
sation. The  proper  thing  for  the  commissioners 
to  have  done  would  have  been  to  petition  the 
Court  for  a  jury  to  report  upon  the  necessity  for 
a  bridge,  and  to  assess  the  damages  likely  to  be 
suffered  by  the  plaintiff  if  a  bridge  should  be 
ordered.  This  was  the  course  pursued  in  the 
Shoemakerville  Bridge  Case.  1 1  seems  to  me  that 
the  sooner  the  commissioners  undo  their  wrongful 
act  and  commence  right,  the  better  for  all  con- 
cerned. It  is  not  necessary  to  go  into  the  other 
questions  passed  upon  by  the  Master. 

*'  The  injunction  heretofore  granted  is  now 
made  perpetual,  costs  to  be  paid  by  the  defend- 
ants. Decree  to  be  drawn  in  form  by  counsel 
and  submitted  for  approval  to  the  Court." 

Defendants  then  appealed,  assigning  the  decree 
of  the  Court  for  error.    . 

H.  C.  Howard y  for  appellants. 
The  decree  by  way  of  injunction  is  an  exercise 
of  high  power  and  when  its  effect  is  to  arrest  a 
public  work  a  chancellor  would  require  a  case  of 
the  clearest  kind  of  abuse  on  the  part  of  the  re- 
presentatives of  the  people,  before  arresting  a 
work  of  such  a  character. 

Wheeler  i;.  Rice,  2  Norrls,  232.  ^         ^ 

Courts  cannot  interfere  where  public  officials 
exercise  their  unquestionable  powers  unwisely. 

Wharton  v.  School  Directors,  6  Wr.  358. 
Road  commissioners  or  supervisors  have  power 
in  the  exercise  of  their  discretion  to  change  the 
course  of  a  running  brook,  if  demanded  by  the 
public  convenience. 

They  are  intrusted  with  the  jurisdiction  of  such 
matters  and  are  to  decide  both  upon  the  necessity 
of  the  work  and  the  mode  of  doing  it,  and  it 
seems  the  Courts  ought  not  to  control  them  by 
injunction. 

Warfel  v,  Cochran,  10  Cas.  381. 
Nothing  but  a  palpable  disregard  of  the  law  will 
induce  the  Court  to  interfere  by  way  of  injunc- 
tion, where  the  officers  of  a  corporation  are  exer- 
cising a  power  submitted  to  their  sound  discre- 
tion. 

Hill  V.  Commissioners,  1  Pars.  Eq.  Cas.  601. 
As  to  legislation  upon  the  subject,  see«- 

Aot  of  June  13,  1836,  Purd.  Dig.  1506. 

Act  of  April  13,  1843,  Id.  1507. 

Act  of  May  5,  1876,  Id.  1508. 

Special  Act  of  Jan.  26,  1844,  P.  L.  24. 
As  to  the  law,  see — 

Oil  Creek  Bridge  Case,  11  Wr.  .361. 

Humpheys  v.  Cowaiy  of  Armstrong,  6  P.  P.  6.  204. 

Hague  V,  City  of  Philadelphia,  12  Wr.  530. 

Broomall's  Appeal,  25  P.  F.  S.  173. 

Chester  Co.  v.  Brower,  20  Wbeklt  Notbs,  431. 
George  E,  Darlington^  for  appellee. 
Plaintiff  is  entitled  to  an  injunction,  because — 
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(1)  If  a  corporation  abuses  its  privileges, 
whether  municipal  or  private,  and  encroaches 
upon  the  rights  of  individuals,  the  Court  has 
authority  to  interfere  by  way  of  injunction. 

Hill  p.  Ck>mmift8ioper8,  1  Parsons,  507. 

Wharton  et  aL  v.  School  Directors,  6  Wr.  362,  etc. 

(2)  Because  it  is  a  strong  and  mischievous  case 
of  pressing  necessity. 

Minning*8  Appeal,  1  Norris,  373. 
^Jardeu  v,  R.  R.  Co.,  3  Wh.  512,  etc. 
Rhea  v,  Forsythe,  1  Wr.  506. 
Big  Mountain  Improvement  Co.'s  Appeal,  4  P.  F. 

S.  372. 
Appeals  of  Sheaffer  et  aL,  4  Oat.  379. 
Berlew  et  cU.  v.  Electric  Illuminating  Co.,  1  Penna. 

Co.  Court  Rep.  651. 

(3)  Because  the  defendants  without  authority 
of  law  are  changing  and  widening  the  public 
road  and  bridgeway  on  the  plaintiff's  land 
where  the  same  was  never  laid*  out  and  has 
never  been  before  used,  to  the  great  damage  of 
the  plaintiff,  and  without  compensation  or  any 
assessment  of  damages  or  security  therefor. 

Eeene  v.  The  Borough  of  Bristol,  2  Casey,  46,  etc. 
Constitution  of  Penna.  1874,  Art.  XVI.  sec.  8, 

Bnckalew,  252,  note. 
Miller  v,  Penna.  R.  R.  Co.,  2  Ches.  Co.  R.  533. 
Patent  v,  P.  &  R.  R.  R.  Co.,  14  Wbbklt  Notbs,  545. 
New  Brighton  v.  U.  Presbyterian  Church,  96  Pa. 

St.  339. 
Posey  r.  Allegheny,  10  Wbbklt  Notbs,  561. 
Bcranton  City  Guard  Assn.  v,  Soranton,  1  Penna. 

County  Court  Rep.  550. 
Penna.  R.  R.  Co.  i;.  Dnncan,  17  Wbbklt  Notbs,  193. 
County  of  Chester  r.  Brower,  20  Id.  431. 

(4)  Because  an  injunction  will  be  granted  to 
prevent  disturbance  and  interference  with  an 
easement,  and  the  plaintiff  is  likewise  entitled  to 
one  to  protect  his  riparian  rights  and  the  full 
enjoyment  of  his  property  rights. 

Rhea  v.  Forsythe,  1  Wr.  506,  etc. 

Johnson's  Appeal,  14  Norris,  78,  etc. 

Buck  Mountain  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  14 

Wr.  100. 
New  Boston  Coal,  etc.  Co.  v.  Pottsville  Water  Co., 

4  P.  F.  S.  171,  etc. 

(5)  The  right  to  the  flow  of  running  water 
without  diminution  or  alteration,  being  common 
to  all  those  through  whose  land  it  flows,  any 
unauthorized  interference  with  the  use  of  the 
water,  to  the  prejudice  of  one  entitled  to  its  use, 
is  the  subject  of  an  action  for  damage  and  may 
be  restrained  by  an  injunction. 

Coulson  &  Forbes  on  Law  of  Waters,  page  111. 

(6)  It  was  not  necessary  the  plaintiff  should 
show  special  damage  to  entitle  him  to  the  injunc- 
tion. 

See  Hackees  Appeal,  5  Out.  245. 

Penna.  Coal  Co.  v.  Sanderson,  18  Wbbklt  Notbs, 

,18. 

March  5,  1888.  The  Court.  If  this  had 
been  a  taxpayer's  bill  with  the  proper  averment, 
we  would  have  had  before  us  in  an  orderly  way 
the  question  of  the  power  of  the  commissioners 


of  Delaware  County  to  tear  down  and  rebuild  a 
county  bridge  without  any  action  on  the  part  of 
the  grand  jury  and  the  Court  of  Quarter  Sessions. 
It  is  not,  however,  a  taxpayer's  bill.  It  was  filed 
by  a  property  owner,  whose  only  complaint  is 
that  the  commissioners  are  erecting  the  bridge  in 
a  manner  that  will  be  injurious  to  his  property 
rights.  The  learned  Judge  below  evidently  saw 
this  difficulty  when  he  said  in  his  opinion :  ^*  It 
is  contended,  however,  that  as  this  is  not  a  tax- 
payer's bill,  the  question  of  authority  is  not 
raised.  While  it  may  be  true  that  the  question 
of  authority  to  build  the  bridge  is  not  the  direct 
issue  between  the  parties,  it  is  incidental  to  it. 
The  bill  prays  for  relief  from  an  alleged  unlawful 
act,  and  Wilhelm's  Appeal  decides  (79  Pa.  120) 
that  where  there  is  jurisdiction  of  the  subject 
matter,  equity  may  determine  any  incidental 
question  necessarily  involved.  The  plaintiff 
charges  the  commissioners  with  an  unlawful  in- 
terference with  this  property.  He  may  therefore 
show  a  want  of  authority  to  do  the  act  complained 
of." 

This  paragraph  is  evidently  based  upon  a  mis- 
conception of  the  nature  and  effect  of  the  plain- 
tiff's bill.  We  do  not  understand  it  to  pray  for 
relief  "from  an  alleged  unlawful  act,"  nor  to 
charge  the  commissioners  "  with  an  unlawful  in- 
terference with  his  property."  On  the  contrary, 
it  charges  no  unlawful  act  on  the  part  of  the 
commissioners.  There  is  no  averment  in  the  bill 
that  they  are  proceeding  without  proper  authority 
to  rebuild  the  bridge,  and  without  such  averment 
a  taxpayer's  bill  would  be  demurrable.  Public 
officials  like  county  commissioners  can  only  be 
restrained  in  their  official  acts  when  it  appears 
that  they  are  proceeding  without  lawful  authority. 
This  is  the  principle  which  underlies  Sharpleasr. 
The  City  of  Philadelphia  (21  Penna.  147),  and 
the  line  of  cases  following  it.  The  building  of 
county  bridges  is  one  of  the  recognised  duties  of 
county  commissioners.  There  is  no  averment 
that  these  commissioners  are  proceeding  without 
authority  of  the  grand  jury  and  Court  of  Quarter 
Sessions.  We  cannot  therefore,  as  before  stated, 
pass  upon  the  question  of  their  power  to  act 
without  Buch  sanction.  Nor  would  it  help  the 
matter  were  we  to  permit  the  bill  to  be  amended 
and  by  a  convenient  fiction  treat  it  as  a 
taxpayer's  bill,  for  it  would  still  lack  the 
essential  averments.  It  would  have  to  be 
reconstructed  from  the  foundations  to  give  it 
any  value  as  a  tax-payer's  bill.  This  cannot 
be  done  at  this  stage  of  the  case.  It  needs 
no  authority  to  show  that  the  county  commission- 
ers cannot  be  controlled  in  their  discretion  in 
building  a  county  bridge  at  the  application  of  a 
private  citizen.  This  cannot  be  done  either  in 
the  size  of  the  bridge,  its  plan,  or  the  location  of 
its  piers  or  abutments.     The  Master  finds  that 
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this  bridge  is  located  wholly  od  the  old  road-bed 
and  within  its  lines.  It  does  not  touch  the  land 
of  the  complainant.  If  it  causes  injury  to  the 
latter  by  interfering  with  his  water  rights,  he  has 
his  remedy  by  an  action  on  the  case.  The  right 
to  eompensation  for  what  are  usually  called  con- 
sequential injuries,  that  is  to  say,  where  property 
is  injured  without  'being  actually  taken,  is  given 
by  sect.  8  of  Article  XVL  of  the  Constitution. 
We  do  not  agree,  however,  with  the  learned 
Judge  below,  that  a  jury  could  be  appointed  to 
asReas  the  damages.  This  can  only  be  done 
where  property  is  actually  taken.  We  have 
Uierefore  held  that  inasmuch  as  the  Legislature 
has  provided  no  remedy  for  the  assessment  of 
soch  damages,  an  action  on  the  case  will  lie  to 
enforce  the  right  conferred  by  the  Constitution. 
(^Danean  v,  Penna.  Railroad  Company,  111  Fa. 
352 ;  County  of  Chester  v.  Brower,  20  Weekly 
NoTB9,  431.)  Nor  do  we  agree  with  the  Court 
below  that  the  complainant  is  entitled  to  his  in- 
juDctimi  until  the  county  shall  make  compensa- 
tion for  the  injury.  The  only  difference  between 
the  late  Constitution  and  the  present  one  in  this 
respect  is  that  in  the  former  compensation  was 
given  only  for  property  taken ;  in  the  latter  com- 
pensation is  given  for  property  taken,  injured,  or 
destroyed.  In  either  case  compensation  must  be 
made  or  secured  before  such  taking,  injury,  etc. 
It  has  been  repeatedly  held  that  the  power  of 
taxation  in  a  municipal  corporation  is  sufficient 
security  for  property  taken  by  such  corporation. 
Hence  it  logically  follows  that  it  is  sufficient  for 
property  injured.  These  authorities  are  too 
fiuniliar  to  need  citation. 

The  decree  is  reversed,  and  the  bill  dismissed 
at  the  cost  of  the  appellee. 

Opinion  by  Paxson,  J. 

GoRDOJf,  C«  J.,  TauNKBT  and  Green,  JJ., 
absent.  h.  0.  o. 


Jan.  '87,  427.  February  9, 1888. 

KilpatricV  V.  Home  Building  and  Loan 
Association. 

Checks — Acceptance  of — Prompt  presentation  of 
— Affidavit  of  defence  law — Practice. 

It  is  well  settled  that,  in  the  absence  of  an  agree- 
BeBt  to  the  contrary,  a  check  or  promlBsory  note  of 
€ither  a  debtor  or  a  third  person  reoeired  for  a  debt,  is 
merelj  conditional  payment,  that  ia,  satisfaction  qt  the 
debt  if  and  when  paid ;  bnt  the  acceptance  of  such 
dieek  or  note  implies  an  undertaking  of  due  diligence 
in  presenting  it  for  payment,  and  if  the  party  from 
whem  it  is  received  suBtains  loss  by  want  of  such  dili- 
)  it  will  be  held  to  operate  as  actual  payment. 


A.  owned  certain  lots  subject  to  a  mortgage  held  by 
a  boilding  aasooiaUon,  one  of  which  lots  he  subse- 


quently sold  to  B.  A.  and  B.  with  C,  the  agent  of 
B.,  met  at  the  office  of  the  association  to  arrange  for  a 
release  of  the  lot  from  the  lien  of  the  mortgage,  and 
were  informed  by  the  secretary  of  the  amount  which 
it  would  be  necessary  to  pay  for  that  purpose.  B.  had 
placed  the  total  purchase-money  in  the  hands  of  his 
agent  C,  and  directed  him  to  pay  the  sum  so  men- 
tioned to  the  secretary.  Instead  of  receiving  the 
money  the  secretary  directed  C.  to  pay  it  to  the  solic- 
itor of  the  association,  and  on  the  following  day  C. 
accordingly  handed  to  the  solicitor  his  check  for  the 
amount,  ^or  two  months  thereafter  C.  had  sufficient 
funds  in  bank  to  meet  the  check,  but  the  solicitor  failed 
to  present  it  for  payment  until  nearly  three  months  after 
it  had  been  received.  Meantime  C.  had  become  insol- 
vent and  had  misappropriated  the  money  received  by 
him  from  B.  The  latter  knew  nothing  of  the  above 
transactions,  but  believed  that  the  check  had  been 
duly  presented  and  paid.  A  sci.  fa.  having  issued 
upon  the  mortgage  B.  defended  as  terre-tenant  and 
filed  an  affidavit  of  defence  setting  up  the  above  facts : 
Held,  that  the  affidavit  was  sufficient  to  send  the 
case  to  a  jury. 

While  the  facts  intended  to  constitute  an  affidavit 
of  defence  need  not  be  presented  ip  any  prescribed 
form,  they  must  be  so  distinctly  stated,  that  the  nature 
and  character  of  the  defence  will  clearly  appear.  In 
passing  upon  the  sufficiency  of  an  affidavit  every  ma« 
terial  and  unequivocal  averment  of  fact  must  be  ac- 
cepted as  verity. 

/ 

Error  to  the  Common  Pleas  of  Delaware 
County. 

Scire  facias  sur  mortgage,  by  the  Home  Build- 
ing and  Loan  Association  against  Oliver  Troth, 
mortgagor,  and  Robert  Kilpatricls,  terre-tenant. 

The  terre-tenant  filed  an  affidavit  of  defence, 
the  substance  of  which  is  set  forth  at  length  in 
the  opinion  of  the  Supreme  Court.  The  Court 
made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  and  entered  judg- 
ment accordingly;  whereupon  the  terre-tenant 
took  this  writ,  assigning  for  error  the  decree  of 
the  Court.  \ 

William  B.  Broomall,  for  the  plaintiff  in  error. 

Accepting  a  check  or  draft  implies  the  under- 
taking of  due  diligence  in  presenting  it  for  pay- 
ment, and  if  the  drawer  sustains  loss  for  want  of 
such  diligence,  it  will  be  held  to  operate  as  pay- 
ment. 

Freeholders  of   Middlesex  t;.  Thomas,   5   C.   E. 

Green,  39. 
Molntyre  t;.  Kennedy,  5  Casey,  460. 

Ward  R.  Bliss y  for  defendant  in  error. 
The  law  will  not  permit  Kilpatrick,  the  prin- 
cipal, to  take  advantage  of  the  fraud  of  Beeby, 
his  agent  In  addition,  the  secretary  of  the  asso- 
ciation plaintiff  had  no  power  in  the  premises  to 
bind  it. 

Johnston  v,  B.  A.,  14  Webklt  Notes,  247  ;  8  Out. 

394. 
Penna.  R.  R.  Ck>.'s  App.,  30  Smith,  290. 
Moshannon  Co.  v.  Sloan,  13  Out.  532. 
Selden  v,  B.  A.,  2  Weekly  Notes,  481. 
Gas3  V.  B.  A.,  14  Norris,  101. 
Ins.  Cd.  r.  Kniley,  2  Pearson,  229. 
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February  20, 1888.  The  Court.  While  the 
facts  intended  to  constitute  an  affidavit  of  defence 
need  not  be  presented  according  to  any  prescribed 
form,  they  must  be  so  distinctly  stated  that  the 
nature  and  character  of  the  defence  will  clearly 
appear.  In  passing  upon  the  sufficiency  of  such 
affidavits,  every  material  and  unequivocal  aver- 
ment of  fact  must  be  accepted  as  verity. 

Applying  these  principles  to  the  affidavits  in 
question,  we  think  they  present,  with  sufficient 
clearness  and  precision,  facts  which  prima  facie 
constitute  a  good  defence  as  to  that  portion  of  the 
mortgaged  premises  which  is  owned  by  the  terre- 
tenant,  plaintiff  in  error.  In  substance  the  aver- 
ments are  that  after  the  mortgage  in  suit  was 
executed  and  delivered  by  the  then  owner  of  both 
bouses  and  lots  to  the  Home  Building  and  Loan 
Association,  plaintiff  below.  Troth,  the  mort- 
gagor, on  June  5,  1885,  for  the  consideration  of 
$2200,  sold  one  of  the  lots  to  Kilpatrick,  one  of 
the  defendants  below,  clear  of  all  incumbrances  ; 
that  when  the  deed  was  delivered.  Troth,  Kilpat- 
rick, and  George  Beeby,  agent  of  the  latter,  met 
at  the  office  of  the  association,  and  were  then  and 
there  informed  by  Patrick  Bradley,  its  secretary, 
that  the  payment  of  $1380.20  was  required  to  ob- 
tain a  release  of  the  association's  claiib  against 
the  lot  Troth  was  about  conveying  to  Kilpatrick, 
and  thereupon  the  latter  directed  Beeby,  in  whose 
hands  he  had  placed  $1500  for  the  purpose,  to  pay 
Bradley  said  sum  of  $1380.20,  in  full  for  the  as- 
sociation's claim  against  the  lot  in  question. 
Bradley,  instead  of  receiving  the  money,  directed 
Beeby  to  pay  it  to  W.  R.  Bliss,  the  solicitor  of 
the  association,  which  was  done  on  the  following 
day  by  giving  him  his  check  on  the  Chester  Na- 
tional Bank,  where  he  then  had,  and  until  Au- 
gust 1st  following  continued  to  have  on  deposit, 
money  applicable  to  the  payment  of  the  check ; 
that,  instead  of  presenting  the  check  within  a 
reasonable  time,  Bliss  held  it  until  September, 
after  Beeby  had  misappropriated  the  money  and 
become  insolvent ;  that  by  reason  of  Bliss's  neg- 
ligence in  not  presenting  the  check  within  a  rea- 
sonable time,  and  the  continued  insolvency  of  the 
drawer,  the  money  was  lost  witliout  any  fault  of 
Kilpatrick,  the  terre-tenanty  who  believed  the 
check  had  been  duly  presented  and  paid. 

If  these  facts,  all  of  Which  are  substantially 
averred  in  the  affidavits,  were  proved  to  the  satis- 
faction of  a  jury,  they  would  be  fully  warranted  in 
finding  for  plaintiff  in  error.  In  taking  a  convey- 
ance of  the  lot  it  was  his  business  to  ascer^in  the 
amount  of  the  mortgage  incumbrance  thereon  and 
provide  for  its  payment.  For  that  purpose  he  went 
to  the  proper  person,  the  secretary  and  executive 
officer  of  the  association,  who  was  authorized  to 
furnish  the  desired  information,  receive  money 
due  and  payable  on  the  mortgage,  etc.  If  Bmd- 
ley  himseli'  had  received   the  money,  it  would 


undoubtedly  have  been  a  good  payment  and  dis- 
charge of  the  association's  lien  on  the  lot  in  ques- 
tion ;  and  payment,  or  what  under  the  circum- 
stances is  tantamount  thereto,  by  his  direction  to 
Bliss,  the  accredited  solicitor  and  agent  of  the 
association,  is  equally  effective.  Beeby 's  check 
on  the  Chester  National  Bank  was  offered  and 
accepted  in  lieu  of  the  money,  and  if  it  bad 
been  presented  within  a  reasonable  time,  the 
money  it  represented  would  have  b-icn  received. 
It  was  the  duty  of  Bliss  to  either  turn  over  the 
check  to  the  secretary  of  the  association  or  draw 
the  money  and  pay  it  over  without  unnecessary 
delay.  By  reason  of  his  neglect  to  do  either,  the 
money  was  lost,  without  any  fault  of  plaintiff^  in 
error.  As  between  him  and  the  association  the 
latter  should  bear  the  loss  thus  occasioned  by  the 
negligence  of  its  own  accredited  attorney  and 
agent. 

It  cannot,  of  course,  be  claimed  that  the  re- 
ceipt of  Beeby's  check  was  per  se  payment  of 
the  association's  claim.  It  is  well  settled  that, 
in  the  absence  of  an  agreement  to  the  contrary, 
a  check  or  promissory  note,  of  either  the  debtor 
or  a  third  person,  received  for  a  debt,  is  merely 
conditional  payment.— that  is,  satisfaction  of  the 
debt,  if  and  when  paid  ;  but  the  acceptance  of 
such  check  or  note  implies  an  undertaking  of  due 
diligence  in  presenting  it  for  payment,  etc.,  and 
if  the  party  from  whom  it  is  received  sustains 
loss  by  want  of  such  diligence,  it  will  be  held  to 
operate  as  actual  payment.  (2  Pars,  on  Bills, 
154 ;  Freeholders  v,  Thomas  et  al.y  5  C.  E.  Green, 
39 ;  Mclntyre  v.  Kennedy,  29  Pa.  448,  455.)  It 
is  on  that  principle  alone  that  Beeby's  check,  de- 
livered at  the  instance  and  for  the  benefit  of  Kil- 
patrick, can  be  regarded  as  a  payment  of  claims 
held  by  the  association. 

The  averments  contained  in  the  affidavit  of  de- 
fence are  quite  sufficient  to  send  the  case  to  a 
jury. 

Judgment  reversed,  and  a  pix>cedendo  awarded. 

Opinion  by  Sterrett,  J. 

Gordon,  C.  J.,  and  Trunkey,  J.,  absent. 

L.  L.,  jr. 


Jan.  '84,  206.  Jannarj  6,  1885. 

Camden  and  Atlantic  R*  R.  Co.  v.  Penny- 
packer. 

Affidavit  of  defence  law —  What  instruments  are 
within — Sufficiency  of  affidavits — Averments 
—Guaranty  and  suretyship. 

A  bond,  with  its  coupons,  issued  by  A.  railroad  com- 
pany, made  payable  at  the  office  of  B.  railroad  com- 
pany, and  indorsed  **  Payment  of  the  principal  and 
interest  of  the  within  bond  is  gnaranteed  by  the  B. 
railroad  company,"  does  not  import  upon  its  face  sack 
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t  legal  liability  on  the  part  of  the  said  B.  company  as 
will  support  a  judgment  for  want  of  an  affidavit  of  de- 
fence in  an  action  against  said  B.  company  upon 
eoDpons  of  the  said  bond  dae  and  nnpaid.  The  in- 
dorsement on  the  said  bonds  was  a  contract  of  guar- 
iDty  and  not  of  saretyship. 

Qv^,  whether  in  sach  case  averments  are  snfficient 
to  create  a  liability  within  the  affidavit  of  defence 
law  on  the  part  of  p.  company,  which  set  foith  the 
passage  of  certain  Acts  of  Assembly  of  the  State  of 
New  Jersey  anthorizing  B.  company  to  lease  A.  com- 
pany's road  and  guarantee  its  bonds,  and  that  the 
coapons  in  question  had  been  presented  at  the  office 
of  B.  company  and  payment  refused. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Covenant,  by  Anna  M.  Pennypacker  against 
The  Camden  and  Atlantic  Railroaid  Company,  to 
recover  the  amount  of  certain  coupons  due  and 
QDpaid,  which  were  issued  by  the  May's  Land- 
ing and  Egg  Harbor  City  Railroad  Co.  and  guar- 
iDteed  by  the  defendant  company. 

The  [^intiff  was  the  holder  of  ten  bonds,  on 
each  of  which  coupons  Nos.  21,  22,  23,  for 
$17.50,  falling  due  April  1  and  October  1,  1882, 
aod  April  1,  1883,  were  unpaid.  All  of  the 
bonds  and  coupons,  mtUeUis  mutandis^  were  as 
followB : — 

"BOND. 

'*|500.  UjriTBD  States  op  America.  $500. 

"  State  of  New  Jersey. 

*'Uay*8  Landing  and  Egg  Harbor  (No.  46)  City 

Rail  Road  Co. 

"The  May's  Landing  and  Egg  Harbor  City  Rail 
Road  Company  acknowledge  themselves  indebted  to 
Robert  Frazer  in  the  sum  of  five  hundred  dollars, 
which  sum  they  promise  to  pay  to  the  said  Robert 
Frazer,  or  bearer,  the  first  day  of  October,  A.  D,  1900, 
with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  half  yearly,  on  the  first  days  of  April  and  Oc- 
tober, each  year,  on  the  presentation  and  delivery  of 
the  proper  coupon  hereunto  annexed,  at  the  office  of 
the  Camden  and  Atlantic  Rail  Road  Company,  in  Cam- 
den. 

"  The  holder  of  this  Bond  is  secured  by  a  first  mort- 
gage, dated  October  1,  1871,  on  all  of  the  estate  of  the 
Compaoy,  executed  and  delivered  to  John  H.  Doughty 
and  Israel  S.  Adams,  in  trust,  to  secure  the  full  and 
inal  payment  of  such  bonds  as  shall  be  issued  by  the 
said  Company,  not  exceeding  in  the  whole  $37,500, 
aooording  to  the  terms  of  said  mortgage  deed. 

"  In  witness  whereof,  the  said  Company  have  caused 
this  Bond  to  be  attested  in  their  behalf  by  the  President 
and  Secretary,  and  their  common  seal  to  be  hereunto 
afixed  at  their  ofilce,  in  the  village  of  May's  Landing, 
this  first  day  of  October,  in  the  year  of  our  Lord  one 
thoosand  eight  hundred  and  seventy-one. 

"C.  R.  CoLWBLL,  J.  E.  P.  Abbott, 

*  *  Secretary.  President.  *  * 


mortgage  therein  created  has  been  duly  executed,  re- 
cord^, and  delivered. 

**  John  H.  Doughty,  1  m_,„_^^  „ 
"  Israel  S.  Adams,  /  ^'^^^^s- 

"Annexed  Coupon. 

**No.  21.  $17.50. 

"Warrant  for  seventeen  /^^  dollars.     Being  half 

yearly  interoRt  on  Bond  No.  46  of  the  May's  Landing 

and   Egg  Harbor   City  Railroad    Company,   payable 

April  Ist,  1882. 

*•  C.  R.  CoLWBLL,  J.  E.  P.  Abbott, 

*  *  Secretary.  President. ' ' 

"Indorsement  on  Bond. 
**  Payment  of  the  principal  and  interest  of  the  with- 
in Bond  is  guaranteed  by  the  Camden  and  Atlantic 
Railroad  Company. 

"Robert  Frazer, 
"  President  Camden  and  Atlantic  Railroad  Company. 
"  Att^t,  H.  Whiteman, 

Secretary." 


{SEAL.  \ 
M.  L.  E.  H.  > 
C.  R.  R.  CO.  j 


"The  within  bond,  No.  46,  is  one  of  those  bonds 
i»aed  by  the  May's  Lauding  and  Egg  Harbor  City 
R&ilroad  Company,  to  the  amount  of  $37,500,  and  the 


(      SEAL.      \ 
I  R.  R.  CO.  j 


With  copies  of  these  bonds  the  plaintiff  filed 
the  following  averments: — 

"  The  plaintiff  avers  that  the  Act  of  the  As- 
sembly of  the  State  of  New  Jersey,  approved 
March  19,  1852,  incorporating  the  defendant 
company,  provides,  inter  cUia,  as  follows : — 

"  *  Provided  always  that  it  shall  be  lawful  for  the 
said  company  to  make  or  construct  two  branch  rail- 
roads from  some  convenient  point  on  the  said  main 
road  to  be  determined  on  by -the  said  company,  the 
one  to  run  to  the  village  o^f  Batso,  in  the  county  of 
Burlington,  and  the  other  to  the  village  of  May's 
Landing,  in  said  county  of  Atlantic' 

"  The  plaintiff  further  avers  that  the  Act  of 
Assembly  of  the  State  of  New  Jersey,  incorpo- 
rating the  May's  Landing  and  Egg  Harbor  City 
Railroad  Company,  approved  March  22,  1871, 
provides,  inter  alioy  as  follows  : — 

"  *  17.  And  be  it  enacted  that  the  said  railroad  is 
hereby  authorized  to  lease  its  railroad  to,  or  consoli- 
date with,  any  other  railroad  company,  which  is  here- 
by authorized  to  take  such  lease  and  operate  the  same 
for  such  term  or  times,  and  on  such  terms  as  the  said 
parties  may  agree  upon. 

"  *  18.  And  be  it  enacted  that  any  railroad  company 
is  hereby  authorized  to  indorse  or  guarantee  bonds  of 
the  said  May's  Landing  and  Egg  Harbor  City  Railroad, 
and  in  any  other  way  which  the  parties  may  agree 
upon,  aid  the  said  company  in  the  construction  of  its 
said  railroad.' 

"  The  plaintiff  further  avers  that  all  of  the 
coupons,  copies  of  which  are  herewith  filed,  were 
presented  at  the  oflUce  of  the  *  Camden  and  At- 
lantic Railroad  Company,  in  Camden,  on  the 
third  day  of  April,  A.  D.  1883,  by  H.  C.  Pen- 
nypacker, agent  for  the  plaintiff,  who  was  at  that 
time  the  owner  of  the  said  coupons,  and  that  pay- 
ment of  the  same  was  refused." 

Defendant  filed  the  following  afiUdavit  of  de- 
fence : — 

"  D.  M.  Zimmerman,  being  duly  sworn 
according  to  law,  doth  depose  and  say :  That  he 
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is  the  secretary  of  the  corporation  defendant  and 
on  its  behalf  deposes,  that  it  is  advised  and  he  so 
believes  that  the  instruments,  copies  of  which 
are  filed,  are  not  such  as  entitles  the  plaintiff  to 
enter  judgment  for  want  of  lyi  affidavit  of  defence." 
On  this  record  the  Court  below  entered  judg- 
ment, and  assessed  the  damages  as  follows : — 


**  Ten  coupons,  due  April  1, 1882« 
Int.  to  Dec.  29,  1883,      .     . 

Ten  coupons,  due  Oct.  1,  1882, 
Int.  to  Deo.  29,  1883,      .     . 

Ten  coupons,  due  April  1,  1883, 
Int.  to  Deo.  29,  1883,      .    . 


.  $17.60, 


$175  00 

18  37 

175  00 

13  12 

175  00 

7  87 

564  36." 

Whereupon  the  defendant  took  this  writ,  as- 
signing for  error  the  entry  of  judgment  for  the 
plaintifiTand  the.  assessment  of  damages  as  above. 
David  W.  Sellers^  for  the  plaintiff  in  error. 
Without  the  averments  it  is  clear  no  judgment 
could  be  entered. 

Pennypacker  v,  R.  R.  Ck).,  3  Pennj.  402. 
Timlow  V.  R.  R.  Co.,  3  Out.  284. 
Ripple  V.  Ripple,  1  Rawle,  386. 

Judgments  are  not  properly  entered  for  want 
of  an  affidavit  of  defence,  when  it  is  necessary  to 
prove  facts  separate  from  the  writing  sued  on. 
Kom  V.  Hohl,  30  Smith,  333. 
If  an  averment  is  admissible,  this  is  defective 
because  no  acceptance  of  the  Act  of  1871  is 
averred. 

Comm.  v»  Jarrett,  7  S.  &  R.  460. 
The  contract  is  one  of  guaranty.     The  original 
debtor  must  first  be  exhausted. 

Seiple*8  Appeal,  11  Wbrklt  Notes,  392. 
There  was  no  default  until  demand  was  made. 

Emlen  v.  Nav.  Co.,  11  Wright,  76. 
Samuel  W^  PennypackeVy  for  the  defendant  in 
error. 

The  acceptance  of  the  Act  of  1871  must  be 
presumed. 

Jones  on  Railroad  Securities,  §  190. 
Bank  v.  Turquand,  6  Ellis  k  Black.  332. 
Meyer  v.  Muscatine,  1  Wallace,  393. 
Young  V,  R.  R.  Co.,  Wood's  Rep.  606. 
Grand  Chute  v,  Winegar,  15  Wallace,  355. 
Knox  County  v.  Asplnwall,  21  Howard,  545. 
Zabriskie  v.  R.  R.  Co.,  23  Id.  397. 
Connecticut  Life  Ins.  Co.  v,  Cleveland  R.  R.,  41 

Barb.  26. 
Comm.  9.  Pittsburgh,  10  Casey,  519. 

The  bonds  are  made  payable  at  the  office  of 
the  defendant  company.  The  promise  that  they 
will  be  paid  then  is  guaranteed  by  the  company 
in  the  indorsement  This  indorsement  is  a 
guaranty  of  the  original  promise,  in  other  words 
a  ratification  of  the  original  contract,  upon  which 
the  defendant  company  should  be  held  primarily 
liable.  The  bonds  were  put  on  the  market  by 
Frazer,  the  president  of  the  defendant  company. 
See— 

Snevily  v,  Johnston,  1  W.  &  S.  309. 
Amsbaugh  v.  Gearhart,  1  Jones,  482. 


If  defendant  company  is  not  liable  primarily, 
they  are  liable  as  sureties.  A  guaranty  of  pay- 
ment "  when  due'*  and  "  according  to  its  terms" 
has  been  h«ld  to  constitute  a  suretyship  in— 

Campbell  v.  Baker,  10  Wright,  243. 

Roberts  v.  Riddle,  29  P.  F.  Smith,  468. 

Street  v.  Silver,  Brightly's  Reports,  96. 

Reigart  v.  White,  2  P.  P.  Smith,  438. 
Certainly  a  case  of  a  guarantee  of  payment  by 
defendant's  own  officers,  coupled  with  the  issue 
of  the  bonds  by  the  defendant,  as  seems  to  have 
been  done  here,  exhibits  a  stronger  combination 
of  facts  than  any  of  those  cited.     See — 

Woods  V,  Sherman,  21  Smith,  104. 
In  order  to  escape  the  payment  of  interest,  the 
defendants  ought  to  have  set  out  .in  their  affidavit 
that  they  had  the  money  at  the  place  designated 
and  were  ready  to  pay.  ^ 

Railroad  Co.  t;.  Adams,  4  P.  F.  Smith,  96. 

February  28, 1885.  The  Court.  We  are  of 
opinion  that  the  Court  below  erred  in  entering 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. The  copies  filed  did  not  entitle  the  plain- 
tiff to  judgment;  hence  it  was  sufficient  for  the 
defendant  to  aver  that  **  he  is  advised  and  so  be- 
lieves that  the  instruments,  copies  of  which  are 
filed,  are  not  such  as  entitle  the  plaintifiT  to  enter 
judgment  for  want  of  an  affidavit  of  defence." 

The  coupons,  upon  which  the  suit  was  brought, 
were  not  the  coupons  of  the  defendant  pompany. 
The  bonds  to  which  they  had  been  attached  were 
the  bonds  of  the  May's  Landing  and  Egg  Harbor 
City  R.  R.  Co.,  which  were  indorsed  as  follows : 
"  Payment  of  the  principal  and  interest  of  the 
within  bond  is  guaranteed  by  the  Camden  and 
Atlantic  Railroad  Company,"  which  indorsement 
appears  to  have  been  signed  by  the  proper  officers 
of  the  defendant  company,  and  the  coupons  in 
suit  were,  by  the  terms  of  the  bonds,  to  be  paid  at 
said  company's  office  in  Camden.  They  were 
presented  at  said  office  and  payment  thereof  re- 
fused. 

The  plaintiff  has  filed,  in  addition  to  a  copy  of 
the  bonds,  coupons  and  guarantee  of  the  defen- 
dant company,  certain  averments  which  set  forth 
the  passage  of  one  or  more  Acts  of  Assembly  of 
the  State  of  New  Jersey,  under  which  it  was 
claimed  the  defendant  company  had  the  right  to 
lease  the  May's  Landing  Road  and  to  guarantee 
its  bonds.  There  was  also  an  averment  that  the 
coupons  had  been  presented  at  the  office  of  the 
defendant  compapy  in  Camden  and  payment 
refused. 

It  is  very  plain  that  the  papers  do  not  upon 
their  face  import  any  legal  liability  on  the  part 
of  the  defendant  company.  Their  power  to 
guarantee  the  bonds  of  another  company  does 
not  appear  and  will  not  be  presumed.  How  far 
the  averments  filed  are  sufficient  to  cure  this  de- 
fect we  need  not  decide,  as  the  judgment  must  be 
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reTersed  upon  another  ground  about  which  there 
can  be  no  question. 

The  indorsement  of  the  bonds  is  a  contract  of 
guarantee.  Such  are  the  words  of  the  indorse- 
ment, and  there  is  nothing  to  show  that  the  lia- 
bilitrwas  to  be  that  of  a  surety..  ^Itis  settled 
law  that  in  the  case  of  a  guarantee,  the  creditor 
most  first  proceed  against  and  exhaust  the  prin- 
cipal before  he  can  proceed  against  tfce  guarantor. 
(Seiple's  Appeal,  11  Weekly  Notes,  392;  Miz- 
ner  r.  Spier,  15  Nofris,  583.)  There  was  no 
arerment  thatxthis  has  been  done. 

Judgment  reversed,  and  a  procedendo  awarded. 

Opinion  by  Paxson,  J. 

Clabk,  J.,  absent.  c.  k.  z. 


Common  illeas. 


C P.  No.  2.  February  1 1,  i888. 

Roseman  v.  Haydock* 

I^acficf — j4cf  of  May  2Si  1887 — If  the  copy  of 
plaintiff  *s  statement  be  served  fifteen  days  be- 
fore the  return  day^  he  is  entitled  thereafter  to 
judgment  for  want  of  a  sufficient  affidavit  of 
defence y  although  the  writ  was  served  within 
fifteen  days  of  the  return  day. 

Assumpsit. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  record  showed  that  the  writ  issued  Janu- 
ary 19,  1888,  returnable  first  Monday  of  Feb- 
raary  (February  6,  1888),  and  was  served 
Monday,  January  23,  1888;  that  the  statement 
of  plaintiff's  claim  was  filed  January  19,  1888, 
and  a  copy  served  on  defendant  January  20, 
1888. 

The  affidavit  of  defence  averred  said  facts, 
and  suggested,  in  substance,  that  the  service  of 
the  copy  of  the  statement  before  the  service  of 
the  writ,  was  not  such  service  as  the  Act  con- 
templated ;  and  that  the  writ  not  being  served 
fifteen  days  before  the  return  day,  this  rule  was 
prematuie  until  fifteen  days  thereafter. 

Samuel  M.  Hyneman^  for  the  rule. 

The  writ  was  issued,  and  statement  filed  and 
copy  thereof  served  fifteen  days  before  the  re- 
tamday.  The  Act  of  May  25,  1887  (P.  L. 
271),  does  not  require  the  service  of  the  writ 
fifteen  days  before  return  day. 

Frank  Af,  Cody,  contra. 

The  Court.    Rule  absolute. 

I.  T.  M. 


C.  P.  No.  2.  *  January  21,  1888. 

Gardner  v.  Gibson. 

Mechanic's  lien — Act  of  June  77,  1887  (^*  ^* 
413) — First  section  in  violation  of  Art,  III, 
section  6  of  the  Constitution — Second  section 
can  stand  alone  and  is  not  clearly  unconstitu- 
tional— Lien  for  electric- Ught  wires. 

Rule  to  strike  off  lien. 

Mechanics'  claim  for  work  and  labor  done  in 
putting  in  wires  for  electric  lighting  in  certain 
buildings,  filed  against  John  Gibson,  owner  and 
contractor,  and  John  A,  Richmond,  sub-con- 
tractor. 

Edward  A.  Anderson^  for  the  rule. 

This  claim  is  filed  under  the  Act  of  June  17, 
1887  (P.  L.  413).  The  first  section  enacts 
**that  the  provisions  of  certain  Ads,  which  are 
referred  to  by  their  titles  only,  «*  shall  be  con- 
strued to  include  claims  for  labor  done  by 
mechanics  and  laborers."  This  is  an  extension 
of  the  provisions  of  these  Acts. 

The  second  section  provides  that  "all  build- 
ings and  machinery  made  liable  to  a  mechanic's 
lien  by  the  laws  of  this  Commonwealth,  to  a 
contractor  or  material  man  for  work  done,"  etc., 
.  .  .  **  shall  also  be  liable  ...  for  any  work 
done,"  etc.  .  .  .  *'by  any  sub-contractor, 
mechanic,  or  laborer."  This  is  an  extension  of 
the  provisions  of  these  laws,  which  must  be  re- 
ferred to  in  order  to  ascertain  what  buildings  and 
machinery  are  so  liable. 

The  provisions  in  this  section  as  to  the  notice 
required  of  material-men,  and  the  time  within 
which  sub-contractors,  etc.,  must  file  their  claims, 
would  seem  to  be  amendments  of  **  the  laws  of 
this  Commonwealth." 

In  all  these  points  this  Act  violates  Art.  III. 
sec.  6  of  the  Constitution,  in  not  reciting  at 
length  those  parts  of  the  old  laws  which  are 
affected. 

Donohugh  r.  Roberts,  11  Wbbklt  Notbs,  190. 

Putting  in  electric-light  wires  is  not  the  kind 
of  work  contemplated  by  the  mechanics'  lien 
laws. 

Edward  P,  Bliss,  showed  cause. 

Whatever  may  be  said  of  the  first  section  of 
the  Act,  the  second  section,  which  by  itself, 
supports  this  case,  is  constitutional.  It  does  not 
revive,  amend,  extend,  or  confer  the  provisions 
of  former  Acts.  It  gives  a  lien  to  certain  classes 
of  laborers,  who  had  none  before,  and  in  order 
to  define  their  lien  and  illustrate  its  operation, 
reference  is  made  to  "  the  laws  of  this  Common- 
wealth." 

The  constitutional  prohibition  must  be  taken 
strictly.  If  it  were  necessary  to  recite  all  former 
laws  that  might  in  any  way  be  affected  by  a  new 
Act,  it  would  be  made  wholly  impracticable. 
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The  object  of  the  prohibition  is  to  enable  the 
Legislature  to  know  what  laws  are  being  amended 
or  extended,  and  the  Legislature  is  presumed  to 
know  what  are  **  the  laws  of  this  Common- 
wealth" with  regard  to  mechanics'  liens. 

Very  many  Acts  have  been  passed  since  1874 
referring  to  "  the  laws  of  this  Commonwealth," 
"  existing,  laws,"  etc. 

This  Act  has  been  held  constitutional  by  Com- 
mon Pleas  No.  4. 

Roth  V.  Hobson,  21  Weekly  Notes,  64. 

The  work  in  question  was  a  necessary  part  of 
the  erection  and  construction  of  the  building. 
This  brought  it  within  the  mechanics*  lien  law. 
The  wires  were  run  through  the  walls,  and  are 
not  personalty.  C.  A.  V. 

February  24,  1888.  The  Court.  The  first 
section  of  the  Act  is  plainly  in  contravention  of 
section  6  of  Article  III.  of  the  Constitution,  but 
the  second  section  can  fairly  stand  without  assist- 
ance from  the  first,  and  is  not  so  clearly  uncon- 
stitutional as  to  compel  us  to  declare  it  bad  on 
this  motion. 

As  to  the  nature  of  the  work,  if  it  is  a  proper 
part  of  the  "erection  and  construction"  of  a 
modern  house,  it  is  the  subject  of  a  mechanic's 
lien,  and  that  if  doubtful  is  a  question  for  the 
jury. 

Rule  discharged. 

Opinion  by  Mitchell,  J.  c.  c.  b. 


C.  P.  No.  4.  ^  January  14,  1888. 

Drake  v.  Philadelphia  and  Reading  R.  R. 
Co. 

Practice — Statement  under  Procedure  Act  of 
May  2S,  1887 — Affidavit  of  defence — When 
a  copy  of  a  written  contrcut  is  filedy  it  is  not 
necessary  to  repeat  in  the  statement  any  of  the 
matters  which  appear  in  the  copy  of  contract 
filed — Suretyship — An  agreement  to  guarantee 
the  punctual  payment  of  the  debt  of  another 
when  due^  is  a  contract  of  suretyships  on 
which  suit  may  be  maintained  before  suing  the 
principal  debtor. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  plaintiff's  statement  was  as  follows 
"  Thomas  Drake,  being  duly  affirmed,  deposes 
and  says  that  he  is  the  plaintiff  in  above  suit,  and 
that  the  interest  due  him,  according  to  the  terms 
of  the  contract,  a  copy  of  which  is  hereunto  an- 
nexed, upon  the  first  days  of  May  and  Novem 
ber  in  the  years  1885,  1886,  and  1887,  viz.,  five 
hundred  and  forty  dollars  upon  each  of  said  days, 
was  not  paid  by  the  therein-mentioned  Schuyl- 


kill Navigation  Company,  nor  by  the  defendant 
herein  upon  said  days,  or  at  any  time,  or  at  all, 
by  reason  whereof  there  is  due  and  owing  by  the 
defendant  to  the  plaintiff  the  sum  of  three  thous- 
and two  hundred  and  forty  dollars,  payment  of 
which  was  demanded  before  suit  brought  by  J. 
W.  M.  Cardeza,  Esq.,  attorney  for  plaintiflf,  and 
refused." 

The  contract  of  defendant  (indorsed  upon  a 
loan  certificate  of  the  Schuylkill  Navigation  Com- 
pany) was  as  follows:  **  Know  all  men  by  these 
presents,  that  for  a  valuable  consideration  the 
Philadelphia  and  Reading  Railroad  Company 
hereby  guarantee  the  punctual  payment  of  the 
principal  and  interest  of  the  within  obligation, 
when  and  as  the  same  shall  respectively  fall  due." 
And  according  to  the  face  of  the  instrument  the 
days  of  payment  of  interest  and  principal  are 
fixed  and  definite,  the  defining  clause  being  as 
follows :  '*  This  certificate  bears  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  clear  of 
all  taxes  thereon,  semiannually,  on  the  first  day 
of  May  and  November,  and  the  principal  there- 
on is  payable  on  the  first  day  of  November,  A.  D. 

The  affidavit  of  defence  contained,  inter 
alia  : — 

*^  Third.  The  statement  of  claim  filed  in  this 
case  is  not  sufficient  to  require  the  defendant  to 
file  an  affidavit  of  defence,  because  there  is  no 
averment  as  to  the  power  of  the  defendant  to 
make  the  guarantee  sued  upon." 

^^Fourth,  The  indorsement  of  the  bond,  a 
copy  of  which  is  filed,  is  a  contract  of  guaran- 
tee, and  there  is  no  averment  in  the  statement  of 
claim  of  any  proceedings  against  the  principal 
debtor." 
James  W,  M,  Cardeza^  for  the  rule. 
There  is  a  most  pronounced  difierence  between 
Timlow  V.  The  P.  &  R.  R.  (3  Out.  284),  and  the 
case  at  bar.  In  Timlow's  case  the  authority  of 
the  Reading  R.  R.  to  guarantee  the  bonds  of  the 
Reading  Coal  and  Iron  Co.  was  conferred  by 
Act  of  March  20,  1872,  which  is  clearly  a  pri- 
vate Act  and  was  so  held  to  be  by  the  Supreme 
Court. 

The  fourth  claim  of  the  affidavit,  to  wit,  that 
the  indorsement  of  the  bond  is  a  contract  of 
guarantee,  and  that  therefore  there  should  be  an 
averment  of  proceedings  against  the  principal 
debtor,  is  not  sustainablej  the  contract  is  one  of 
suretyship  or  original  obligation ;  much  less  ex- 
plicit instruments  have  been  held  to  be  original 
obligations  of  indorsers. 

Snevily  v,  Johnston,  I  W.  &  S.  307. 

Amsbaugh  v.  Gearhart,  I  Jones,  482. 

Sherman  v.  Roberts,  I  Grant,  261. 

Campbell  v.  Baker,  10  Wr.  244. 

Street  v.  Silver,  Brighlly*s  Rep.  96. 

Cochran  v,  Dawson,  i  Miles,  276. 

Ins.  Co.  V.  Finley,  i  Phila.  70. 
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Roberts  r.  Riddle,  29  P.  F.  S.  468. 

Zabm  r.  The  Bank,  7  Out.  576. 

Riddle  v.  Thompson,  8  Id.  330. 

McBeth  V.  Newlin,  15  Weekly  Notes,  129. 

Thomas  Harty  Jr,y  contra. 

The  statement  under  the  new  Procedure  Act 
of  May  25,  1887,  must  contain  within  itself  the 
avennent  of  such  facts  as  are  necessary  to  enable 
the  plaintiff  to  recover,  although  the  Act  pro- 
vides for  copies  of  notes,  contracts,  etc.,  upon 
which  the  plaintiff's  claim  is  founded.  The 
statement  roust  be  perfect  in  itself,  and  its  de- 
ficicnces  of  averment  cannot  be  helped  out  by 
the  copies.  The  statement  under  this  Act  is 
something  more  than  a  mere  filing  of  copies 
noder  the  old  affidavit  of  defence  law.  It  is  the 
beginning  of  the  pleading  and  stands  in  place  of 
or  is  indeed  the  declaration. 

The  Act  of  April  14,  1870  (P.  L.  75),  pro- 
Tides  that  a  railroad  company  may  do  three  spe- 
d6c  things:  (i)  Purchase  and  hold  the  stock 
and  bonds  of  a  canal  company;  (2)  lease  its 
canal  and  property;  and  (3)  become  consoli- 
dated and  merged  with  it  in  the  same  manner  as 
such  purchases,  leases,  and  consolidation  are  al- 
lowed by  the  law  between  railroad  companies. 
It  must  appear  in  the  statement  that  the  Schuyl- 
kill Navigation  Company  is  a  canal  company, 
that  its  works  and  those  of  the  defendant  com- 
pany connect  with  each  other,  and  that  there  was  a 
lease  of  the  canal  by  the  railroad  company. 
These  is  no  mention  of  any  one  of  these  facts  in 
tije  statement. 

While  the  Acts  of  14th  April,  1868,  and  14th 
April,  1870,  are  clearly  general  Acts  and  do  not 
require  to  be  pleaded,  yet  as  they  do  not  em- 
brace all  guarantees  by  a  railroad  company  of  the 
bonds  of  a  canal  company,  clearly  the  facts 
bringing  the  particular  case  and  the  instrument 
ned  on  within  the  statutes  must  be  pleaded. 
This  is  not  done  in  the  present  case. 

In  Railroad  Co.  v,  Pennypacker  (42  Leg.  Int. 
395:  ante,  p.  118)  an  instrument  substantially 
the  same  as  that  in  the  present  case  was  held  to 
be  a  guarantee. 

January  21,  1888.  The  Court.  The  ques- 
tions for  consideration  in  this  case  are  purely 
legal.  Neither  the  magnitude  of  the  interests 
dependent  upon  our  judgment,  nor  a  criticism 
of  the  plaintiff's  refusal  to  assent  to  the  terms  of 
the  re-organization  of  the  Philadelphia  and  Read- 
ing Railroad  Company,  have  any  weight  in 
deciding  those  questions. 

Tlie  defendant  having  abandoned  the  first  two 
objections  to  the  right  of  the  plaintiff  to  judg- 
ment, we  have  to  consider  the  third  and  fourth 
objections,  to  wit,  that  there  is  no  averment  of 
the  power  of  the  defendant  to  enter  into  the  con- 


tract of  guaranty  sued  upon ;  and  that  the  de- 
fendant is  not  a  surety,  but  a  guarantor,  and 
therefore,  that  it  is  not  liable  to  be  called  upon 
until  proceedings  have  been  taken  to  exhaust  the 
principal  debtor. 

Upon  the  third  objection,  we  are  of  the  opinion 
that  the  statement  contains  all  the  requisites  of  a 
legal  demand  under  the  procedure  Act  of  May 
25,  1887.  That  Act,  by  providing  tl^at  the 
plaintiff's  declaration  shall  consist  of  a  concise 
statement  of  the  plaintiff's  demand,  accompanied 
by  a  copy  of  the  contract  upon  which  the  plain- 
tiff 's  claim  is  founded,  authorizes  such  a  state- 
ment and  copy  of  contract  as  has  been  filed  in 
this  case.  A  copy  of  the  contract  and  a  state- 
ment of  the  items  of  interest  claimed,  the  days 
on  which  it  became  due,  the  demand  of  payment 
by  the  plaintiff  and  the  refusal  of  the  defendant 
to  pay,  constitute  a  concise  and  complete  state- 
ment of  demand  under  the  Act.  The  contract, 
which  is  in  writing,  contains  all  the  essential 
parts  of  a  declaration,  such  as  the  venue,  the 
parties,  the  consideration,  the  agreement,  and 
the  amount  which  may  be  recovered.  It  is  not 
necessary  to  repeat  in  the  statement  any  of  the 
matters  which  appear  in  the  copy  of  the  contract 
filed.  l*he  defendant  is  informed  by  the  state- 
ment and  copy  of  contract  what  it  is  sued  for, 
and  the  exact  amount  claimed,  instead  of  being 
subjected  to  an  extortionate  demand  for  damages 
not  honestly  due  nor  legally  recoverable.  For- 
merly, in  pleading,  it  was  not  essential  to  set  out 
a  copy  of  the  contract  in  the  declaration  ;  con- 
sequently the  substance  of  the  contract  had  to  be 
pleaded.  Under  the  new  practice  a  copy  must 
be  filed,  and  there  is  no  necessity  for  repeating 
it  in  the  statement.  This  will  dispense  with 
oyer  of  the  deed  or  writing  in  many  cases,  and 
delays  for  that  cause  will  cease. 

In  this  case,  the  certificate  of  loan,  of  which  a 
copy  has  been  filed,  states  that  it  was  issued  in 
exchange  for  a  certificate  of  like  amount  **  which 
has  been  surrendered  and  cancelled,  pursuant  to 
an  agreement,  under  which  a  lease  of  the  canal, 
works  and  franchises  of  the  said  (Schuylkill)  Navi- 
gation Company,  for  the  term  of  nine  hundred 
and  ninety-nine  years,  and  an  absolute  transfer 
of  all  its  real  and  personal  property,  were  by 
deed,  dated  the  12th  day  of  July,  A.  D.  1870, 
made  to  the  Philadelphia  and  Reading  Railroad 
Company;  in  consideration  whereof,  the  pay- 
ment of  the  principal  and  interest  of  this  certifi- 
cate is  guaranteed  by  the  said  Philadelphia  and 
Reading  Railroad  Company,  as  indorsed  here- 
on." No  one  who  reads  this  can  reasonably  say 
that  there  is  no  averment  of  a  lease  of  the  canal 
property  to  the  railroad  company. 

The  objection  thai  no  reference  is  made  to  the 
Act  of  Assembly  authorizing  railroad  companies 
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to  lease  canal  properties  of  navigation  companies 
and  guarantee  the  payment  of  obligations  due  by 
them,  is  answered  by  a  reference  to  the  Act  of 
April  14,  1870  (P.  L.  75),  which  authorizes  any 
railroad  company  to  lease  the  canal,  navigation, 
and  property  of  any  canal  or  navigation  company, 
in  the  same  manner  and  on  the  same  terms  as 
leases  are  allowed  by  and  between  railroad  com- 
panies under  existing  Acts.  An  existing  Act, 
approved  April  14,  1868  (P.  L.  .100),  authorizes 
railroad  companies  to  indorse,  guarantee,  and 
become  liable  for  the  bonds  of  any  other  railroad 
company,  whose  road  is  leased  by  it;  and  an- 
other existing  law,  approved  February  17,  1870 
(P.  L.  31),  makes  it  lawful  for  railroad  companies 
to  lease  other  railroads,  and  guarantee  the  pay- 
ments and  covenants  of  the  lease.  These  are 
general  laws,  which  it  is  not  necessary  for  the 
pleader  to  set  out  in  his  statement.  If  the  pro- 
viso to  the  Act  of  February  17,  1870,  that  there 
shall  be  a  connection  between  the  railroads  of 
the  lessor  and  lessee,  has  any  application  to  the 
case  of  a  lease  of  a  canal  by  a  railroad  company, 
we  do  not  think  that  it  is  necessary  for  the  plain- 
tiff to  allege  that  there  is  such  a  connection  so  as 
to  authorize  the  lease.  If,  indeed,  an  objection 
to  the  legality  of  the 'lease  could  be  made  by  the 
lessee,  so  that  it  could  repudiate  the  lease  and 
thereby  take  advantage  of  its  own  wrong,  the 
objection  should  come  from  the  defendant  by  way 
of  defence.  The  plaintiff  is  not  required  to  avoid 
it  in  his  statement.  Matters  of  defence  must  be 
pleaded  by  the  defendant.  Jiaving  the  right  to 
make  the  lease  and  guarantee,  it  will  be  presumed, 
in  a  suit  by  a  holder  of  its  obligations,  that  the 
defendant  acted  within  the  law  and  not  contrary 
to  it.  (Commonwealth  v,  Pittsburgh,  34  Pa. 
496  ;  San  Antonio  v,  Mehaffy,  96  U.  S.  312.) 

Upon  the  fourth  objection,  that  the  contract 
sued  upon  is  not  a  contract  of  suretyship,  and 
that  the  plaintiff  should  exhaust  the  navigation 
company  before  proceeding  agninst  the  railroad 
company,  we  agree  with  the  plaintiff.  The 
words  of  the  contract  are :  '*  The  Philadelphia 
and  Reading  Railroad  Company  hereby  guaran- 
tees the  punctual  payment  of  the  principal  and 
interest  of  the  within  obligation,  when  and  as 
the  same  shall  respectively  fall  due.'*  It  is  a 
well  settled  rule  of  law  that  when  the  parties  fix 
the  terms  of  their  contract,  so  that  no  conditions 
are  required  to  be  added  by  judicial  construction, 
it  is  a  contract  of  suretyship,  although  the  word 
guarantee  is  used  to  express  it  (Riddle  v,  Thomp- 
son, 104  Pa.  330).  A  guaranty  of  payment  of 
the  note  of  another  person  "when  due,**  is  a 
contract  of  suretyship  and  not  of  guaranty 
merely  (Campbell  v.  Baker,  46  Pa.  244) ;  so  is  a 
guaranty  of  payment  of  a  bond  **  according  to 
its  terms*'  (Roberts  v.  Riddle,  79  Pa.  468);  or 


**  promptly  when  due  and  payable*'  (McBeth  v, 
Newlin,  15  Weekly  Notes,  129).  The  reason 
is  that  the  time  of  payment  is  guaranteed  as  well 
as  the  amount.  If,  with  the  words  *' shall  fall 
due**  used  in  the  contract  sued  upon  in  this  case, 
we  consider  the  other  words  "punctual  pay- 
ment** we  have  no  hesitation  in  coming  to  the 
conclusion  that  the  contract  is  one  of  primary 
and  not  of  secondary  liability.  No  words  fixing 
the  time  of  payment  were  used  in  the  guaranty 
considered  in  the  case  of  the  Camden  &  Atlantic 
R.  R.  V.  Pennypacker  (42  Leg.  Int.  395),  cited 
by  the  defendant  {anUy  p.  118). 

There  are  in  this  case  other  and  perhaps 
stronger  reasons  for  ruling  as  we  do.  The  Phil- 
adelphia and  Reading  Railroad  Company  has 
taken  a  lease  and  absolute  transfer  of  all  the  pro- 
perty of  the  Schuylkill  Navigation  Company, 
and  thereby  has  in  its  possession  the  means  of 
paying  the  obligation  it  has  assumed.  As  between 
these  two  companies,  the  railroad  company  may 
be  the  ultimate  debtor;  so  that,  if  the  navigation 
company  should  be  compelled  to  pay  this  claim, 
it  would  have  recourse  to  the  railroad  company. 
Numerous  decisions  of  the  Supreme  Court  estab- 
lish the  rule  that  where  a  promise  is  made  to  pay 
the  debt  of  another  person  who  transfers  pro- 
perty to  the  promissor,  in  consideration  of  his 
promise,  suit  may  be  brought  by  the  person  for 
whose  benefit  the  promise  was  made,  without  first 
suing  the  original  debtor,  because  the  promissor 
has  the  means  of  payment  in  his  hands  (Torrens 
V.  Campbell,  74  Pa.  470;  Townsend  v.  Long, 
77  Id.  143;  Wynn  z;.  Wood,  97  Id.  216;  Zell's 
Appeal,  III  Id.  532).  The  only  dispute  in  such 
cases  has  been  upon  the  question  whether  the 
contract  was  within  the  Statute  of  Frauds,  which 
requires  that  the  contract  shall  be  in  writing. 
As  the  contract  in  the  present  suit  is  in  writing, 
n6  such  question  arises  here. 

On  the  whole  case  we  are  of  the  opinion  that 
the  plaintiff  is  entitled  to  judgment  for  the  amount 
claimed  in  his  statement. 

Rule  absolute. 
\Opinion  by  Arnold,  J. 

[See  also,  as  to  the  requisites  of  the  statement,  Gould 
&  Co.  V.  Gage,  Hitchcock  &  Co.,  20  Weekly  Notes, 

553.] 

J.  P.  C. 
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Vou  XXI.]    THURSDA  V,  MAR.  is,  1888.    [No.  5! 


g)iipreme  €<>tirt. 

Jan.  *87,  228.  January  31,  1888. 

Adams  v.  Kuehn. 

Cwtraei — Suit  thereon  hy  a  third  party —  When 
suttainable  and  when  not — Practice, 

When  one  person  enters  into  a  contract  with  an- 
other to  pay  money  to  a  third  person,  or  to  deliver 
some  valuable  thing,  and  sach  third  party  is  the  only 
one  interested  in  the  payment  or  the  delivery,  he  can 
release  the  promisor  from  performance  or  compel  per- 
fbrmuce  l^  snit.  If,  on  the  other  hand,  a  debt 
already  exists  from  one  person  to  another,  a  promise 
bj  a  third  person  to  pay  such  debt  is  for  the  benefit 
of  the  original  debtor  to  whom  it  was  made,  and  can 
only  be  r^eased  or  enforced  by  him. 

The  following  are  among  the  cases  In  which  it  has 
been  held  that  a  promise  to  pay  the  debt  of  a  third 
person  may  be  enforced  directly  by  the  original 
creditor.  (1)  When  money  or  property  is  placed  in 
the  hands  of  the  promissor  for  the  particular  purpose 
of  paying  the  debt,  and  his  promise  rests  upon  that 
fKt.  (2)  When  the  promissor  has  bought  out  the 
stock  of  a  tradesman  and  undertaken  to  take  the 
place,  to  take  the  contracts  and  to  pay  the  debts  of  his 
Tendor.  In  these  cases  as  well  as  the  case  of  one  who 
recei7e8  money  or  property  on  the  promise  to  pay  or 
deliver  to  a  third  person,  said  third  person  though  not 
a  party  to  the  contract  may  be  fairly  said  to  be  a  party 
to  the  oonsideration  on  which  it  rests.  The  promissor 
is  Tirtaally  turned  into  a  trustee  and  said  third  per- 
son may  therefore  sue  in  his  own  name.  But  when  the 
promise  is  made  to  and  in  relief  of  the  original  debtor 
npoa  a  oonsiderfttion  moving  from  him,  no  particular 
fond  or  means  of  payment  being  placed  in  the  hands  of 
the  promissor,  out  of  which  the  payment  is  to  be  made, 
there  is  no  trust  arising  in  this  promissor,  and  no 
title  passing  to  the  third  person  which  he  can  assert 
bjsait. 

A  firm  becoming  insolvent  confessed  to  A.,  who  was 
an  accommodation  indorser  for  them  to  the  extent 
of  140,000,  a  judgment  of  $25,500,  upon  which  A. 
jnaied  execution.  In  consideration  of  this  judgmtmt 
A.  promised  the  firm  to  pay  all  their  existing  debts 
withont  regard  to  their  .number  or  amount.  B., 
who  was  a  creditor  of  the  firm,  subsequently  brought 
snitin  his  own  name  against  A.  upon  this  agreement 
to  recover  the  amount  owing  to  him  by  the  firm  : 

Htid^  that  as  no  fund  was  specially  provided  for  the 
pajment  of  plaintiff's 'debt  and  no  property  set  apart 
for  hia  benefit,  he  was  not  entitled  to  maintain  an 
action  against  A.  on  the  alleged  contract,  either  in  his 
owD  name  or  in  the  name  of  the  firm  to  his  use. 

Hdd^  therefore,  that  the  defendant  was  entitled  to 
judgment. 

Error  to  the  Common  Pleas  of  Lehigh  County. 
Attompeit,  bj  David  Kuehn  against  Samuel 


Adams,  to  recover  the  amount  of  a  debt  originally 
due  and  owing  to  the  plaintiff  by  Weaver  Bros., 
but  for  which,  it  was  alleged,  defendant  bad  be- 
come responsible. 

The  facts  of  the  case,  as  they  appeared  on  the 
trial,  before  Albright,  P.  J.,  are  fully  set  out  in 
the  opinion  of  the  Supreme  Court.  The  defend- 
ant presented  points  to  the  effect  that  as  the 
evidence  disclosed  no  privity  of  contract  between 
the  plaintiff  and  defendant  the  verdict  must  be 
for  defendant.  The  Court  declined  so  to  charge, 
and  instructed  the  jury,  inter  aUa,  as  follows  : — 

"  The  main  question  in  the  case  is  whether  the 
promise  set  up  by  the  plaintiff  was  made  or  not. 
[Upon  this  question  of  the  indebtedness  of  the 
Weavers  to  Adams  considerable  evidence  has  been 
introduced  and  has  been  commented  upon  exten- 
sively. On  the  part  of  Adams  it  was  shown  to 
rebut  the  idea  that  the  promise  was  made,  and 
to  show  possibly  the  improbability  of  its  being 
made ;  that  the  Weaver  Bros,  were  indebted 
to  bim  for  the  amount  of  this  judgment  and 
the  amount  of  a  judgment  which  had  pre- 
viously been  given  of  $11,500,  and  much  more, 
and  on  the  part  of  the  plaintiff  to  meet  that 
theory  of  the  defendant  it  has  been  attempted  to 
be  shown  that  the  indebtedness  to  Adams  was 
not  that  much  ;  nothing  like  it.  If  that  is  true 
it  helps  you  to  determine  as  to  whether  this 
promise  was  made  or  not.  You  can  use  it  as  a 
circumstance  for  that  purpose ;  excepting  its 
bearing  upon  that  question  it  has  nothing  to  do 
with  the  case.] 

"  We  say  to  you  that  the  confession  of  the 
judgment  to  Mr.  Adams  was  an  advantage  to 
him,  and  if  at  the  same  time  there  were  other 
creditors  of  the  Weaver  Bros.,  it  was  a  detri- 
ment to  them,  and  if  the  inducing  cause  to  give 
the  judgment,  to  confess  it,  was  the  promise  of 
Adams — a  demand  made  by  the  Weaver  Bros, 
that  the  other  creditors  should  be  paid,  and 
assented  to  by  him-^then  if  Davi(l  Kuehn  was 
at  that  time  a  creditor,  he  can  recover ;  and  if 
that  promise  was  not  a  consideration  moving  the 
Weaver  Bros,  to  confess  the  judgment,  then  the 
plaintiff  cannot  recover." 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  thereupon  took  this  writ,  assigning  for 
error,  inter  alia^  the  refusal  of  fis  points  and  the 
portions  of  the  charge  above  cited  in  brackets. 

Edtoard  Harvey,  for  the  plaintiff  in  error. 

A  party  cannot  separate  one  entire  cause  of 
action  into  two  parts  and  bring  two  separate 
suits  thereon. 

Carvill  v,  Garrigues,  6  Pa.  St.  163. 
Logan  V,  Caffrey,  30  Id.  196. 
Smith  V.  Jones,  15  Johns.  229. 
Hess  r.  Heebie,  6  S.  &  R.  57. 
Miller  v,  Manice,  6  Hill,  122. 
Wilson  t^.  Hamilton,  9  S.  &  R.  429. 
Farringtou  v,  Payne,  15  Johns.  432. 
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Clay  Telephone  Co.  v.  Root,  17  Weekly  Notes, 
200. 

Lucesco  Co.  Oil  Co.  v.  Brewer,  66  Pa.  St.  351. 

Morgan  v,  MoKee,  77  Id.  228. 
The  entire  right  of  action  was  therefore  in  the 
Weaver  Bros.     The  plaintiff  was  a  stranger  to 
the  contract  and  to  the  consideration,  and  coald 
not  bring  suit. 

Dicey  on  Parties  to  Actions,  94. 

1  Wharton  on  Contracts,  pp.  606-893. 

Edmundson  v.  Penny,  1  Penna.  St.  335. 

Finney  v,  Finney,  16  Id.  380. 

Robertson  &  Co.  r.  Reed,  47  Id.  115. 

Torrens  o.  Campbell,  74  Id.  475. 

Kountz  v.  Holthouae,  85  Id.  237. 

Guthrie  V,  Kerr,  85  Id.  303. 

Blymire  v,  Boiatle,  6  Watts,  183. 
It  is  only  where  a  trust  has  been  impressed 
upon  a  fund  confided  to  the  defendant  that  the 
cestui  que  trust  may  bring  suit  therefor. 

Justice  V,  Tallman,  86  Pa.  St.  147. 

Wynn's  Adm,  v.  Wood,  97  Id.  216. 

ZelPs  Ap.,  Ill  Id.  532. 
The  decisions  under  the  Statute  of  Frauds  of 
April  26,  1855  (P.  L.  308),  in  actions  brought 
on  a  special  promise  to  answer  for  the  debt  or 
default  of  another,  are  in  accord  with  and  sup* 
port  the  views  cited  above. 

Malone  i;.  Keener,  44  Pa.  St.  107. 

Maule  V.  Bucknell,  50  Id.  52. 

Shoemaker  v.  King,  40  Id.  110. 

Townsend  r.  Long,  77  Id.  143. 
Hind  V.  Holdship  (2  Watts,  106)  is  irrecon- 
cilal)!**  with  the  subsequent  case  of  Blymire  r. 
Boistle  (6  Watts,  182).  Roth  v.  Earner  (12 
Weekly  Notes,  523)  is  not  an  authority  in 
point. 

(7.  J,  Erdman  (Henninger  Sf  DewaU  with 
him),  for  defendant  m  error. 

The  action  was  clearly  sustainable  under  the 
authorities. 

Hind  V.  Holdship,  2  Watts,  104. 

Barn«r  v.  Roth,  12  Wbeklt  Notes,  523. 

Beers  v,  Robinson,  9  Barr,  229. 
If  the  Court  sees  fit  to  squire  it,  the  plaintiff 
below  is  in  a  position  to  ask  an  amendment  mak- 
ing Weaver  Bros,  the  legal   plaintifis   bringing 
suit  to  plaintiff's  use. 

Gnthrie  v.  Kerr,  4  Norris,  303. 
Tuirens  v,  Campbell,  24  Smith,  470. 

In  the  present  case  the  Weavers  practically 
put  all  their  property  into  the  hands  of  defendant 
below  upon  a  trust  to  pay  all  new  creditors  there- 
from. This  arrangement  operated  to  the  disad- 
vantage  of  those  creditors,  and  they  are  entitled 
to  bring  suit,  under  the  authorities  cited  by  the 
plaintiff  in  error  against  the  trustees. 

February  27,  1888.  The  Court.  In  1884 
and  for  several  years  prior  thereto,  the  firm  of 
Weaver  Bros,  were  extensively  engaged  in  the 
manufacture  of  cigars.  Samuel  Adams  was  an 
accommodation  indorser  for  them,  and  in  August, 
1884,   was  upon   their  paper    for  upwards    of 


$40,000.     He  became  satisfied  that  the  firm  was 
insolvent,  and  asked  them  to  secure  him  by  giving 
him  a  judgment  note  in  a  sum  sufficient  to  cover 
his  indorsements,  so  that  he  could  have  judgment 
entered  against  them  and  their  stock  seized  and 
sold  by  the  sheriff.     On  the   12tb   of  August, 
1884,  they  executed  and  delivered  to  him  a  judg- 
ment note  for  $25,500,  on  which  he  caused  judg- 
ment to  be  entered  and  execution  to  issue.     The 
Weaver  Bros,  claimed  that  this  judgment  note 
was  executed   by   them   upon  the   promise   by 
Adams  that  he  would  do  the  following  things, 
viz:  that  he  would  pay  all  their  debts  without 
regard  to  their  number  or  amount ;  that  he  would 
pay  to  them  the   sum  of  $4000   in  cash ;  give 
them  a  house  and  lot  adjoining  and  some  vacant 
lots  in  rear  of  the  property^  then  occupied  by 
them  ;  provide  them  a  half  interest  in  a  grocery 
store  and  give   them   a  "free   name."     David 
Kuehn  was  a  creditor  of  the  Weaver  Bros,  at 
the   time  of  their  failure,  and  brings  this  suit 
against  Adams  to  recover  the  debt  due  him  from 
Weaver  Bros,     ^e  seeks  to  recover  on  the  con- 
tract which  the  Weavers  claim  to  have  made  with 
Adams  when  the  judgment  note  was  given  him. 
Upon  the  trial  two  questions  were  raised; 
one  of  fact  as  to  the  making  of  the  contract  on 
which  the  plaintiff  sued,  and  one  of  law  as  to  his 
right  to  sue  upon  it  if  made  as  alleged.     Tl^e 
jury,  under  an  instruction  from  the  Court  that 
the  action  was  well  brought  if  they  found  the 
contract  to  have  been  made,  have  decided  that 
this  remarkable  contract  was  made  as  testified  to 
by  the  Weavers.     The  question  now  to  be  consid- 
ered is  the  correctness  of  the  instruction.     The 
contract  sued  on  is  one  to  which  the  plaintiff  is 
a  stranger.     It  was  made  with  the  Weaver  Bros. 
The  consideration  moved  wholly  froni  them  and 
they  were  the  parties  to  be  benefited  by  the  per- 
formance of  its  terms.     The  common  law  rule  is 
that  "  no  one  can  sue  on  a  contract  to  which  he 
is  not   a  party."      (Wh.   on   Contracts,   784; 
Hare   on   Contracts,   193.)     The  same  rule   is 
laid    down   in   C bitty 's    Pleading.      It  is   still 
adhered    to   in    England.      In   this  country   it 
is  recognized  as  the  law  in  most  of  the  States 
and  by  the  Supreme  Court  of  the  United  States 
(98   U.  S.  Rep.   123).     In  this   State  it   was 
stated  very  clearly  by  Justice  Sergeant  in  Bly- 
mire V.  Boistle  (6  Watts,  182).     That  case  has 
been  followed  and  the  authority  of  the  rule  re- 
cognized in  several  lat^  cases,  among  which  are 
Torrens  v.  Campbell  (74  Pa.  472)  and  Kounte  r. 
Holthouse  (85  Id.  235).     In  the  latter  of  these 
cases    it   was    applied    by    Mercur,  J.,    who 
said :  "As  he  (the  plaintiff)  was  a  stranger  to 
the  contract  and  to  the  consideration  on  which  it 
rested,  he  could  not  recover."     In  Guthrie  v. 
Kerr  (85  Pa.  803),  where  it  was  apparent  that  an 
action  could  have  been  maintained  by  the  per- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


127 


sonal  representatives  of  Alexander  Guthrie,  it 
was  said  that  "it  would  be  a  harsh  rule  of  law 
that  would  throw  on  the  defendant  the  additional 
harden  of  a  suit  bj  each  of  the  legatees.'' 

There  is,  however,  a  line  of  cases  in  which  a 
Aird  party  has  been  allowed  to  recover  on  a  con- 
tract to  which  he  was  not  a  party,  and  several  of 
these  are*  brought  to  our  attention  by  the  defend- 
ant in  error.  An  examination  of  these  cases  will 
show  that  they  recognize  the  rule  as  we  have 
stated  it,  and  are  relieved  from  its  operation  be- 
eanse  of  the  nature  of  the  consideration  of  the 
oon tract  sued  on.  The  distinction  on  which  they 
rest  is  pointed  out  in  Blymire  v.  Boistle,  supra. 
Where  one  person  enters  into  a  contract  with 
another  to  pay  money  to  a  third,  or  to  deliver 
some  valuable  thing,  and  such  third  party  is  the 
only  party  interested  in  the  payment  or  the  deliv- 
ery, he  can  release  the  promissor  from  performance 
or  compel  performance  by  suit.  If,  on  the  other 
hand,  a  debt  already  exists  from  one  person  to 
another,  a  promise  by  a  third  person  to  pay  such 
debt  is  for  the  benefit  of  the  original  debtor  to  whom 
it  is  made,  and  can  only  be  released  or  enforced  by 
him.  If  it  could  also  be  enforced  by  the  original 
creditor  the  promissor  would  be  liable  to  two  ac- 
tions for  the  same  debt  at  the  same  time  and 
upon  the  same  contract.  Among  the  exceptions 
are  cases  where  the  promise  to  pay  the  debt  of  a 
third  person  rests  upon  the  fact  that  n^oney  or 
property  is  placed  in  the  hands  of  the  promissor 
for  that  particular  purpose.  Also  where  one  buys 
oat  the  stock  of  a  tradesman  and  undertakes  to 
take  the  place,  fill  the  contracts,  and  pay  the 
debts  of  his  vendor.  These  cases  as  well  as  the 
case  of  one  who  receives  money  or  property  on 
the  promise  to  pay  or  deliver  to  a  third  person, 
are  cases  in  which  the  third  person,  although  not 
a  party  to  the  contract,  may  be  fairly  said  to  be  a 
party  to  the  consideration  on  which  it  rests.  In 
good  conscience  the  title  to  the  money  or  thing 
which  is  the  consideration  of  the  promise  passes 
to  the  beneficiary,  and  the  p^missor  is  turned 
in  effect  into  a  trustee.  But  when  the  promise 
is  made  to,  and  in  relief  of  him  to  whom  the 
promise  is  made,  upon  a  consideration  moving 
from  him,  no  particular  fund  or  means  of  payment 
being  placed  in  the  hands  of  the  promissor  out  of 
which  the  payment  is  to  be  made,  there  is  no  trust 
arising  in  the  promissor  and  no  title  passing  to  the 
third  person.  The  beneficiary  is  not  the  original 
creditor  who  is  a  stranger  to  the  contract  and  the 
consideration,  but  theoriginal  debtor  who  is  a  party 
to  bqth,  and  the  right  of  action  is  in  him  alone. 

The  application  of  this  rule  to  the  case  under 
consideration  is  decisive  of  the  plain tifi^'s  case. 
If  Adams  made  the  agreement  sued  on,  he  made 
it  with  Weaver  Bros.  Its  various  provisions 
were  for  their  benefit.  No  ftind  was  provided 
for  the  payment  of  the  plaintiff's  debt,  no  pro- 


perty was  set  apart  for  his  benefit.  The  note, 
under  all  the  evidence,  was  given  for  the  pur- 
pose of  covering  the  indorsements  of  Adams. 
This  case  therefore  stands  under  the  general  rule 
and  is  not  brought  within  the  limit  of  the  excep- 
tions to  its  operation.  The  suggestion  of  the 
Court  below  that  the  title  might  be  amended  by 
adding  the  name  of  the  Weaver  Bros,  as  legal 
plaintiffs,  will  not  relieve  against  the  difficulty. 
If  the  plaintifi^can  maintain  his  suit  so  can  every 
creditor  of  the  Weaver  Bros,  maintain  his  sepa- 
rate action  for  his  particular  debt  upon  the  same 
contract,  and  we  would  then  have  the  Weaver 
Bros,  as  legal  plaintiffs  in  possibly  one  hundred 
or  more  suits  for  the  use  of  so  many  separate 
creditors  on  the  same  contract ;  and,  to  close  the 
series,  an  action  by  the  Weavers  to  recover  for 
the  non-performance  of  such  portions  of  the  con- 
tract as  related  to  payment  of  money  or  delivery 
of  property  directly  to  themselves.  The  incon- 
venience and  injustice  of  such  a  result  is  too 
obvious  to  require  discussion. 

Judgment  reversed. 

Opinion  by  Williams,  J. 

Trunket  and  Clark,  JJ.,  absent. 

L.  L.,  jr. 


Jan.  '88,  240.  February  16,  1888 

Reincehl  v.  Shirk. 

Will^  construction  of — Intention  arrived  at  hy 
consideration  of  all  parts — Discussion  of  the 
toord  "  issue,^^ 

In  construing  a  will  the  intention  of  the  testator  can 
be  best  arrived  at  by  a  consideration  of  the  entire  in- 
strument. 

Whether  the  word  "issue"  in  a  will  is  a  word  of 
purchase  or  a  word  of  limitation  depends  upon  the  in- 
tention of  tbe^  testator,  as  disclosed  by  the  entire 
instrument.  It  will  be  treated  as  the  former  unless  a 
contrary  intention  appears. 

As  a  word  of  limitation  "issue"  means  "heirs  of 
the  body"  and  a  devise  to  one  "  and  his  issue,"  or  a 
devise  over  "  on  failure  of  issue"  creates  an  estate  tail 
(converted  by  the  Act  of  1855  to  a  fee  simple). 
"  Failure  of  issue"  imports  a  general  Indefinite  failure 
of  issue. 

Error  to  the  Common  Pleas  of  Lebanon 
County. 

Assumpsit,  by  William  H.  Shirk  and  Mary  S. 
Bodenhorn  and  her  husband,  Jerome  J.  Boden- 
hom,  against  John  Reinoehl. 

Plaintifis  having  agreed  to  sell  a  certain  pro- 
perty to  defendant,  tendered  a  deed  thereof  which 
was  refused  on  the  ground  of  an  imperfect  title 
in  them.  This  was  a  case  stated  for  the  opinion 
of  the  Court,  the  Court  to  enter  judgment  for 
the  plaintiffs,  if  of  opinion  that  plaintifis  could 
H;onvey  a  title  ip  fee  simple  of  these  premises  to 
defendant,  otherwise  judgment  for  defendant. 
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Plaintiffs'  title  was  derived  from  a  devise  to  them 
"  and  their  lawful  issue,"  and  the  following  clause 
in  the  will  of  their  grandfather : — 

**  Item,  I  further  order  and  direct  that  in  case 
either  of  my  grandchildren,  the  children  of  my  son 
Lorenzo,  deceased,  shall  die  without  leaving  lawful 
issue,  then  and  in  that  case,  the  share  of  the  said 
child  shall  go  to  the  survivor,  and  in  case  both  of  the 
said  children  should  die  without  leaving  lawful  issue, 
then  it  is  my  will  and  I  order  and  direct  that  the  real 
estate,  herein  before  devised  to  them  as  tenants  in 
common,  as  well  as  the  one-fifth  part  of  my  residuary 
estate  shall  go,  and  I  hereby  devise  and  bequeath  the 
same  to  my  four  remaining  children,  .  .  - .  .  it 
being  my  express  will,  and  I  hereby  order  and  direct 
that  under  no  circumstances  shall  the  late  divorced 
wife  of  my  deceased  son « Lorenzo  have  any  part  or  por- 
tion of  my  estate  and  effects,  whether  real,  personal 
or  mixed.'' 

The  Court  (McPherson,  J.)  said:  "This 
question  seems  to  be  ruled  by  Eichelberger  v. 
Barnitz  (9  Watts,  447),  Lawrence  v.  Lawrence 
(105  Pa.  St.  335).  We  direct  judgment  to  be 
entered  in  favor  of  the  plaintiffs  for  twenty-eight 
hundred  dollars." 

Defendant  took  this  writ,  assigning  as  error  (1) 

the  entry  of  judgment  in  favor  of  plaintiffs ;  (2)  the 

failure  of  the  Court  to  enter  judgment  for  defendant. 

Grant  Weidman^  for  plaintiff  in  error. 

Defendant  below  was  entitled  not  only  to  a 

good  title  but  to  an  indubitable  one. 

Swayne  v.  Lyon,  17  Smith,  436. 

Ludwick  t;.  Huntzinger,  5  W.  &  S.  61. 

Speakman  v,  Forepaugh,  8  Wright,  363. 

Bumberger  v.  Clippinger,  5  W.  &  S.  311. 
The  intention  of  a  testator  is  to  be  sought,  and 
when  ascertained,  adopted. 

Reek's  Appeal,  28  Smith,  435. 
"  When  the  time  at  which  the  devise  over  is  to 
take  effect,  is  expressly  or  impliedly  limited  to  a 
particular  period,  within  a  life  or  lives  in  being, 
and  twenty-one  years  after  ....  in  all 
these  cases,  the  testator  has « been  considered  as 
meaning  a  failui;p  of  issue  within  a  fixed  period, 
and  not  an  indefinite  failure  of  issue." 

Eichelberger  v.  Barnitz,  9  Watts,  447. 

Ingersoirs  Appeal,  5  Norris,  240. 

Nicholson  v.  Bettle,  7  Smith,  384. 

Eby  v.  Eby,  5  Barr,  461. 

Hill  V.  Hill,  24  Smith,  178. 

Leightner  v,  Leightner,  6  Norris,  144. 

Taylor  r.  Taylor,  13  Smith,  481. 

MoGunuigle  r.  McKee,  27  Smith,  81. 

Berg  r.  Anderson,  22  Id.  87. 
George  B,  Schock  (Thomas  H.  Capp  with 
him),  for  defendants  in  error. 

It  is  not  a  mere  technical  rule  of  construction 
but  a  settled  rule  of  property,  that  a  devise  in 
the  language  of  this  testator  shall  vest  a  fee  in 
the  first  taker. 

Eichelberger  V.  BarniU,  9  Watts,  447. 

Kay  V.  Scates,  1  Wright,  31. 

Gast  V.  Baer,  12  Smith,  35. 

Anshutz  V,  Miller,  31  Smith,  212. 

3  Jarman  on  Wills,  299. 


February  27,  1888.  The  Court.  Subject 
to  certain  *<  uses,  terms,  conditions,  and  limita- 
tions," during  the  lifetime  of  his  daughter  Susan, 
and  for  her  benefit,  the  testator,  William  Shirk, 
devised  the  lot  in  question  to  William  H.  and 
Mary  Shirk,  two  of  the  defendants  in  error, 
children  of  his  deceased  son  Lorenzo  and  their 
lawful  issue;"  and,  in  same  connection,  directed 
that,  upon  the  decease  of  his  said  daughter 
Susan,  <<and  then  only,  shall  the  possession 
thereof  be  taken  by  my  said  two  grandchildren 
...  or  their  lawful  issue,  subject,  however,  to 
the  limitations  and  restrictions  hereinafter  men- 
tioned, they  to  take  and  hold  the  dame  as  tenants 
in  common,  and  for  which,  in  the  distribution  of 
my  estate,  I  order  and  direct  that  they  be  charged 
the  sum  of  four  thousand  dollars." 

In  the  seventh  item  of  his  will,  he  also  gives 
one-fifth  of  his  residuary  estate  to  same  two 
grandchildren  <^and  to  their  lawful  issue,  first 
deducting  therefrom  the  sum  of  four  thousand 
dollars,  which  I  have  charged  them  for  the  real 
estate  devised  to  them."  Again,  in  the  next 
succeeding  item,  he  provides  as  follows :  "  I  fur- 
ther order  and*di];ect  that  in  case  either  of  my 
grandchildren,  the  children  of  my  son  Lorenzo, 
deceased,  shall  die  without  leaving  lawful  issue, 
thQ9  and  in  that  case  the  share  of  the  said  child 
shall  go  to  the  survivor,  and  in  case  both  of  the 
said  children  should  die  without  leaving  lawful 
issue,  then  it  is  my  will  and  I  order  and  direct 
that  the  real  estate  hereinbefore  devised  to  them 
as  tenants  in  common,  as  well  as  the  one-fifth 
part  of  my  residuary  estate,  shall  go,  and  I 
hereby  devise  and  bequeath  the  same  to  my  four 
remaining  children." 

The  testator  evidently  used  the  words  "lawful 
issue"  and  "die  without  leaving  lawful  issue" 
understandingly,  because  in  other  items  where 
he  intended  to  give  a  fee,  or  a  life  estate  with  re- 
mainder in  fee,  or  to  create  a  trust,  etc.,  he  used 
apt  words  for  the  purpose.  For  example,  in  the 
third  item  he  devises  a  house  and  lot  to  his  son 
Lewis  "  for  and  during  his  lifetime,  and  at  and 
immediately  after  his  death,  I  give  and  devise 
the  same  uqto  the  children  of  my  said  son  Lewis 
C,  their  heirs  and  assigns  forever  as  tenants  in 
common ;"  and  in  the  fourth  item  he  devises  a 
house  and  lot  to  his  "son  Samuel  Shirk,  and  to 
his  heirs  and  assigns  forever." 

The  word  "  issue"  in  a  will  is  to  be  construed 
either  as  a  word  of  limitation  or  of  purchase 'as 
will  best  effectuate  the  intention  of  the  testator 
gathered  from  the  entire  instrument.  Prima 
faciey  however,  the  word  means  "  heirs  of  the 
body,"  and  is  to  be  construed  as  a  word  of  limi- 
tation and  not  of  purchase,  unless  there  be  some- 
thing on  the  face  of  the  will  to  show  it  was  in- 
tended to  have  a  less  extended  meaning,  and  to 
be  applied  to  children  only,  or  a  particular  class. 
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or  at  a  particular  time.  Standing  alone,  there- 
fore, the  words  "  die  without  leaving  issue"  and 
other  expressions  of  same  import  mean  an  inde- 
finite failure  of  issue  (Taylor  r.  Taylor,  63  Pa. 
481;  Middleswarth's  Administrator  v.  Black- 
more,  74  Id.  414).  At  common  law,  in  the 
absence  of  words  making  a  different  intent  ap- 
parent, the  established  interpretation  of  such  ex- 
pressions in  a  will  is  that  they  import  a  general 
indefinite  failure  of  issue,  and  not  a  failure  at  the 
death  of  the  first  taker;  and  such  has  undoubtedly 
been  the  rule  in  this  State  since  Eichelberger  v, 
Bamitz  (9  Watts,  447).  In  that  case  the  tes- 
tator directed  that  if,  bis  son  Henry  '<  should  die 
without  leaving  any  lawful  issue,"  that  then  his 
faU  share  should  go  to  his  brothers  and  sisters, 
and  it  was  held  that  Henry  took  a  fee  tail.  Some 
of  the  later  cases  in  which  the  rule  is  recognized 
are  Lawrence  v.  Lawrence  (105  Pa.  835);  Car- 
roll r.  Burns  (108  Id.  386),  and  Cockins's  Appeal 
(111  Id.  26). 

In  the  absence  of  any  evidence  of  intention 
to  use  the  words  "  die  without  leaving  lawful 
issae"  in  any  other  than  their  well-established 
meaning,  it  is  reasonable  to  assume  that  testator 
intended  they  should  be  so  construed.  If  so,  he 
created  an  estate,  which  according  to  all  the 
authorities  would  have  been  an  estate  tail  prior 
to  the  Act  of  April  27,  1855,  but  which  under 
its  operation  is  converted  into  a  fee  simple.  In- 
deed it  is  conceded  there  is  nothing  in  the  will 
to  qualify  or  limit  the  meaning  of  the  words  in 
question,  unless  it  be  the  clause  wherein  the  tes- 
tator says :  <'  It  being  my  express  will,  and  I 
hereby  order  and  direct  that  under  no  circum- 
stances shall  the  late  divorced  wife  of  my  deceased 
son  Lorenzo  have  any  part  or  portion  of  my 
estate  and  effects,  whether  real,  personal,  or 
mixed." 

Whether  this  clause  was  inserted  by  the  tes- 
tator merely  out  of  abundance  of  caution,  or  to 
manifest  antipathy  to  the  divorced  wife  of  his 
deceased  son,  or  from  whatever  cause,  it  furnishes 
no  sufficient  evidence  of  intention  to  restrict  or 
qualify  the  language  of  the  devise  under  con.- 
ftideration. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 

Tkumkct,  J.,  absent.  j.  d.  b.,  jr. 


Oct.  '87,  258.  November  8, 1887. 

Warden  v.  Lyons. 

Separate  use  or  fee  iimple — Construction  of 
deeds. 

A  hoBbftod,  in  oonsiderstion  of  one  dollar,  conveyed 
prenriies  to  a  third  party  "  In  trust,  however,  for  the 
Mid  Kate  Lyons  (grantcnr's  wile),  and  for  her  sole  and 


separate  use ;  the  said  party  of  the  second  part  (grantee) 
to  convey  by  good  and  sufficient  deed  to  the  said  Kate 
Lyons  the  within  described  premises  in  fee  simple.** 
The  grantee  six  days  later  ooi^eyed  to  the  wife  by 
deed  in  fee  simple : 

Heidf  that  the  wife  took  title  in  fee  simple  to  the 
premises. 

Error  to  the  Conunon  Pleas  No.  2,  of  Alle- 
gheny County. 

Sci.  fa.  sur  mortgage,  by  Willian  G.  Warden 
against  Kate  Lyons,  executrix  and  widow  of 
Andrew  Lyons,  deceased. 

The  following  special  verdict  was  rendered  by 
the  jury : — 

"  We  find  for  the  plaintiff  in  the  sum  of  seven- 
teen  thousand   seven    hundred   and    forty-three 
dollars,  subject  to  the  opinion  of  the  Court  on  * 
the  question  of  law  reserved,  and  the   following 
facts  found,  to  wit : — 

"  We  find  that  Kate  Lyons,  the  owner  and 
mortgagor,  obtained  title  as  follows:  Andrew 
Lyons  was  the  owner,  and,  when  in  good  circum- 
stances, with  his  wife,  joined  in  a  conveyance  to 
R.  J.  Hemmick,  by  deed  dated  August  20,  1879, 
recorded  in  Deed  Book,  vol.  891,  page  687,  con- 
veying this  land  for  the  uses  and  trusts  mentioned 
in  said  deed,  to  wit :  *  In  trust,  however,  for  the 
said  Kate  Lyons,  and  for  her  sole  and  separate 
use,  the  said  party  of  the  second  part  to  convey, 
by  good  and  sufficient  deed,  to  the  said  Kate 
Lyons,  the  within  described  premises  in  fee 
simple.'  And  thereupon  the  said  R.  J.  Hemmick 
and  his  wife,  by  deed  of  general  warranty,  dated 
August  26,  1879,  recorded  in  Deed  Book,  vol. 
391,  page  689,  conveyed  the  said  lots  of  ground 
to  Kate  Lyons  in  fee  simple,  reciting  the  deed  of 
Andrew  Lyons  and  wife  in  trust  for  said  Kate 
Lyons.  For  greater  certainty  these  deeds  are 
made  a  part  of  this  verdict. 

"  If  the  Court  be  of  opinion  that  under  these 
conveyances,  Kate  Lyons,  being  then  the  wife  of 
Andrew  Lyons,  had  power  to  mortgage  this  prop- 
erty for  the  debt  of  her  husband,  as  recited  in 
the  bond  and  mortgage  offered  in  evidence,  judg- 
ment to  be  entered  on  the  verdict  in  favor  of  the 
plaintiff*.  If  the  Court  be  of  opinion  that  she 
had  not  such  power,  then  judgment  to  be  entered 
in  favor  of  defendant,  non  obstante  veredicto" 

The  Court,  after  argument  by  counsel,  entered 
judgment  for  defendant.  Plaintiff' took  this  writ, 
assigning  this  action  of  the  Court  as  error. 

John  Dalzell  (J.  Erastus  McKelvy  with  him), 
for  plaintiff*  in  error. 

"  The  intention  to  create  a  separate  estate 
must  be  clearly  and  unequivocally  expressed  in 
order  to  deprive  the  husband  of  his  marital 
rights.  And  in  modern  times  the  judges  have 
required  much  more  stringent  expressions  for  this 
purpose  than  were  once  considered  sufficient.  It 
was  said  in  a  late  case  by  Lord  Brougham,  that 
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the  expressions  mast  be  such  as  to  leave  no  doubt 
of  the  intention,  and  which  forbid  the  Court  to 
speculate  on  what  the  probable  object  of  the  donor 
might  have  been." 

Hill  on  TruBtees,  §  420,  p.  656. 

Story's  Equity  Jur.  §  1381. 

Bispham's  Equity,  §§  99,  100. 

Cord  on  Married  Women,  §  568,  note  1. 

Todd's  Appeal,  12  Harris,  429. 

Tritt*B  Adm'r  v.  Colwell,  7  Casey,  234. 

Morrison  v.  Dollar  Sav.  Bank,  26  Pitts.  Lm".  Jour. 
118. 
The  inability  of  a  feme  covert  with  respect  to 
the  disposition  of  her  estate  arises  out  of,  and  is 
founded  on,  the  rule  that  she  has  no  power  over 
that  estate,  except  such  as  is  conferred  by  the 
deed. 

Lancaster  v.  Dolan,  1  Rawle,  231. 

Wright  V,  Brown,  8  Wright,  224. 
In  this  case  Hemmick  was  to  convey,  and  did 
convey,  to  her  in  fee  tiinple. 

In  the  construction  of  deeds,  if  there  are  in- 
consistencies, the  intention  of  the  grantor,  if 
legal,  is  to  govern. 

Perry  on  Trusts,  §  660. 

Hubs  v.  Stephens,  1  Smith,  282. 
It  seems  very  plain  that  the  intent  of  Andrew 
Lyons  was  to  give  the  property  in  question  to  his 
wife.  He  undertook  to  do  it  in  the  customary 
VAJ)  hy  making  a  third  party  the  conduit  of  the 
title.  He  wanted  to  make  sure,  however, 
that  his  wife  would  get  the  property  and  that  no 
risk  should  be  incurred  of  any  one  else  getting  it. 
In  the  exercise  of  what  he  thought  a  wise  pre- 
caution lie  provided  that,  while  the  title  was  in 
Hemmick,  it  should  be  there  for  his  (Lyons's) 
wife's  use,  and  beyond  the  possibility  of  diver- 
sion. But  he  also  provided  that  Hemmick  should 
not  continue  to  hold  it,  but  should  convey  it  to 
Mrs.  Lyons ;  and  should  convey  it  to  her  abso- 
lutely; t.  6.,  by  good  and  sufficient  deed  in  fee 
simple. 

John  S.  Ferguson  and  McMullen  («/.  T,  Myler 
with  them),  for  defendant  in  error. 

Leaving  aside  the  direction  to  convey  to  Mrs. 
Lyons,  the  words  used  are  the  precise,  technical 
words  which  define  and  describe  the  estate  which 
the  Court  below  decided  that  Mrs.  Lyons  took 
under  the  deed.  In  themselves  they  clearly  and 
unequivocally  deprive  the  husband  of  his  marital 
rights. 

Jamison  v.  Brady,  6  S.  &  R.  466. 

Tyson's  Appeal,  10  Barr,  220. 

Snyder  v,  Snyder,  Id.  423. 
The  object  of  all  constructions  is  to  ascertain 
the  intent  of  the  parties,  and  it  must  have  been 
their  intent  to  have  some  meaning  in  every  part. 
It  never  could  be  a  man's  intent  to  contradict 
himself;  therefore  we  should  lean  to  such  a  con- 
struction as  reconciles  the  different  parts,  and  re- 
ject a  construction  which  leads  to  a  contradiction. 

Wager  v.  Wager,  1  S.  &  R.  374. 

Tyler  v.  Moore,  42  Pa.  St.  374. 


An  estate  granted  to  a  married  woman  for  her 
sole  and  separate  use  is  *'  in  form  an  equitable  fee, 
and  in  substance  it  is  a  fee  legal  or  equitable,  and 
there  is  nothing  to  prevent  its  descent  as  a  fee.'' 
It  has  simply  this  temporary  qualification,  that  it 
is  withdrawn  from  the  dominion  of  the  husband 
so  efiectually  that  she  cannot  convey  or  mcumber 
it  during  coverture. 

Thomas  v.  Folwell,  2  Wharton,  11. 

Dubs  v.  Dubs,  31  Pa.  St.  155. 

1  Bouvier's  Law  Diet.  649. 

Guthrie's  Appeal,  1  Wright,  9. 

January  3,  1888.  The  Court.  The  ques- 
tion in  this  case  is  whether  under  the  deeds  re- 
ferred to  in  the  Special  verdict,  Kate  Lyons,  the 
defendant  below,  took  a  separate  use  estate  or  an 
estate  in  fee  simple. 

The  effect  of  a  separate  use  is  to  withdraw  the 
estate  from  the  dominion  of  the  husband.  (Thomas 
V.  Folwell,  2  Wharton,  11.)  An  estate  in  fee 
excludes  all  qualification  or  restriction  as  to  the 
persons  who  may  inherit  as  heirs,  thus  distinguish- 
ing it  from  a  fee-tail  as  well  as  from  an  estate 
which,  though  inheritable,  is  subject  to  conditions 
or  collateral  determination.  (Bouvier's  Law 
Diet.,  Vol.  1,  p.  649.) 

Andrew  Lyons,  the  husband  of  the  defendant, 
was. at  one  time  the  owner  of  the  property  in 
question.  While  the  title  was  vested  in  him,  he 
united  with  his  wife  in  a  conveyance  of  said 
property  to  one  R.  J.  Hemmick.  The  con- 
sideration of  the  deed  was  $1,  and  after  the 
habendum  was  inserted  this  clause:  ^<In  trust, 
however,  for  the  said  Kate  Lyons,  and  for  her 
sole  and  separate  use;  the  said  party  of  the 
second  part  (Hemmick),  to  convey  by  good  and 
sufficient  deed,  to  the  said  Kate  Lyons,  the 
within  described  premises  in  fee  simple."  Six 
days  after  the  date  of  this  deed  Hemmick  con- 
veyed the  premises  by  deed  in  fee  simple  to  Mrs. 
Lyons.  Subsequently  Mr.  and  Mrs.  Lyons  mort- 
gaged the  premises  to  the  plaintiff*  below  to  secure 
the  sum  of  $13,000.  To  a  scire  facias  upon  this 
mortgage,  Mrs.  Lyons  (her  husband  being  then 
deceased),  interposed  the  defence  that  under  the 
deeds  referred  to  she  had  only  a  separate  use 
in  the  property.  This  defence  was  sustained  by 
the  Court  below,  and  judgment  was  entered  for 
the  defendant  upon  the  question  of  law  reserved, 
non  obstante  veredicto. 

It  is  plain  that  the  object  sought  t<^  be  attained 
by  means  of  these  conveyances  was  to  place  the 
title  in  the  wife.  The  deed  from  Lyons  and  wife  to 
Hemmick  imposed  upon  the  latter  two  duties, 
viz  :  ( 1 )  to  hold  for  the  separate  use  of  the  wife, 
and  (2)  to  convey  to  her  in  fee.  Both  these  duties 
were  performed.  The  deed  from  Hemmick  to 
Mrs.  Lyons  was  an  ordinary  warranty  deed  in  fee. 
There  is  not  a  word  in  it  of  a  separate  use,  or 
any  qualification  of  the  fee  whatever.    We  do 
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not  think  it  was  intended  that  there  should  be. 
Ltods  evidently  wished  to  give  the  fee  to  his 
wife,  but  as  Hemmick  was  the  conduit  through 
which  the  title  was  to  pass,  he  provided  against 
an  incumbrance  upon  the  title  while  upon  its 
passage  by  impressing  a  trust  upon  the  face  of  the 
deed  to  Hemmick.  It  is  true  a  mere  trust 
without  the  separate  use  would  have  prevented 
an  incunibrance  falling  upon  the  title  while  it 
rested  in  Hemmick.  Conceding  this,  we  still 
have  the  fact  that  neither  by  the  language  of  the 
deed  nor  by  necessary  implication  was  Hemmick 
to  impress  a  separate  use  in  the  conveyance  he 
was  to  make  to  Mrs.  Lyons.  Had  he  done  so 
she  might  well  have  complained  that  he  had  not 
properly  executed  the  trust.  , 

Aside  from  this  we  have  the  undisputed  fact 
that  both  Lyons  and  his  wife  placed  the  above 
eoDStruction  upon  the  deeds  referred  to.  This  is 
apparent  from  the  fact  that  they  joined  in  the 
mortgage  in  question.  They  evidently  regarded 
the  estate  of  Mrs.  Lyons  as  a  fee,  or  else  they 
intended  a  deliberate  fraud  upon  the  plaintiff  by 
giving  him  a  mortgage  they  had  no  right  to 
make.  We  cannot  impute  such  an  act  to  them 
but,  on  the  contrary,  we  prefer  to  hold  that  they 
intended  to  do  just  what  they  have  done,  and 
that  is  to  place  the  title  in  Mrs.  Lyons  in  fee^ 

The  judgment  is  reversed,  and  the  record  re- 
mitted with  instructions  to  enter  judgment  for 
the  plaintiff  below  upon  the  verdict. 

Opinion  by  Paxson,  J. 

Tbunket,  Green,  and  Clark,  JJ.,  absent. 

J.  D.  B.,  jr. 


Jan.  »88, 121.  January  26, 1888. 

Stager  v.  Ridge  Avenue  Passenger 

Railway  Co. 

Negligence — Contributory  negligence — When  a 
question  for  the  jury — Attempt  to  get  on  a 
moving  car  by  front  platform  —  When  not 
negligence  per  se —  When  injury  alone  does  not 
give  rise  to  a  presumption  of  negligence  on  the 
part  of  a  carrier. 

Where  a  street  car  is  moving  at  such  a  slow  rate  of 
speed  that  a  person  of  reasonable  prndenoe,  in  the 
exercise  of  ordinary  care,  would  not  hesitate  to  board 
it,  such  an  attempt  will  not  be  considered  negligence 
per  ««,  but  the  question  of  such  party's  negligence  is 
for  the  jury  under  all  the  facts  of  the  case. 

When  the  front  platform  of  a  street  car  is  not 
inclosed  and  passengers  are  generally  permitted  to 
enter  thereby,  it  is  not  negligence  per  se  to  attempt  to 
enter  that  way  when  the  car  is  moving,  regardless  of 
its  rate  of  speed. 

In  an  action  for  damages,  when  the  injury  com- 
plained of  was  received  while  attempting  to  board  a 
car,  and  Uiorefore  before  the  plaintiff  had  placed  him- 


self in  the  carrier's  hands,  such  plaimitf  must  show 
some  positive  act  of  negligence  on  the  part  of  the 
defendant  or  its  servants  before  he  can  recover  ;  and 
unless  he  can  show  such  positive  negligence,  it  is  the 
duty  of  the  Court  to  enter  a  nonsuit. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  Henry  W.  Stager,  by  his  father  and 
next  friend,  Theodore  H.  Stager,  against  the 
Ridge  Avenue  Passenger  Railway  Company,  to 
recover  damages  for  personal  injuries  sustained 
by  reason  of  the  alleged  negligence  of  the  defen- 
dant. The  plaintiff  died  from  the  effect  of  his 
injuries  subsequently  to  bringing  this  suit,  and 
Theodore  H.  Stager,  his  administrator,  was  sub- 
stituted as  plaintiff. 

The  facts,  as  they  appeared  at  the  trial,  are 
sufficiently  stated  in  the  opinipn  of  the  Supreme 
Court,  infra. 

At  the  conclusion  of  the  plaintiff's  case  the 
Court,  on  motion  of  defendant's  attorney,  granted 
a  compulsory  nonsuit  on  the  ground  of  contribu- 
tory negligence.  The  Court  in  banc  subsequently 
refused  to  take  off  the  nonsuit ;  whereupon  plain- 
tiff took  this  writ,  assigning  for  error  this  action 
of  the  Court. 

John  Scollay,  for  plaintiff  in  error. 

Want  of  ordinary  care  must  have  been  the 
proximate  cause  of  the  injury  or  it  is  not  a 
defence. 

Pass.  R*y  Co.  v.  Boudrou,  92  Pa.  St.  475. 
Gas  Co.  V.  Robinson,  99  Pa.  St.  1. 
Scheffer  v.  Railroad  Co.,  105  U.  S.  249. 

It  is  not  contributory  negligence  per  se  for  one 
to  board  a  moving  street  car,  but  there  may  Jbe 
exceptional  cases  where  it  would  be  contributory 
negligence,  as  when  the  car  is  moving  rapidly. 

Rathbone  r.  R'y  Co.,  13  R.  I.  709. 

Eppendorf  ».  R'y  Co.,  69  N.  Y.  195. 

Mettleatadt  v.  Railroad  Co.,  4  Robt.  377. 

R'y  Co.  V.  Green,  56  Md.  84. 

Dietrich  v.  Railroad  Co.',  58  Md.  347. 

Stager  had  the  right  to  expect  the  speed  of  the 
car  to  continue  arrested  until  he  was  safely  on  the 
car.  It  was  the  act  of  the  driver  in  letting  go 
the  break  without  notice,  and  thus  suddenly  giv- 
ing the  car  a  jerk  while  he  was  getting  on,  which 
caused  the  injury.  This  was  exactly  what  was 
held  in  Eppendorf  r.  Railway  Co.  (supra). 

It  is  not  negligence  per  se  even  to  continue  to 
ride  upon  the  platform  of  a  street  railway  car. 

Railway  Co.  v.  Boudrou  (supra). 
Railway  Co.  ».  Walling,  97  Pa.  St.  65. 

Nor  is  it  negligence  per  se  to  stand  upon  the 
steps  of  the  platform  if  one  holds  on  to  the  railing. 

Fleck  V.  Railroad  Co.,  134  Mass.  481. 
Huelsenkamp  v,  Rlilroad  Co.,  34  Mo.  45. 

When  the  alleged  facts  are  the  subject  of  infer- 
ence from  other  facts  and  circumstances  shown 
by  the  evidence,  it  is  the  province  of  the  jury  to 
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ascertain  tb&  facts  under  proper  instructions  from 
the  Cour^ 

Longenecker  v.  R.  R.  Ck>.,  105  Pa.  St.  328. 
K.  R.  Co.  V.  Heileman,  49  Pa.  St.  60. 
R.  R.  Co.  r.  Van  Steinburg,  17  Mich.  99. 
J,  Howard  Gendell,  for  defendant  in  error. 
It   is  unnecessary   to  refer  to  the   numerous 
cases  in  which  it  is  held  to  be  negligence  to  get 
on  or  off  a  railroad  car  while  in  motion.     The 
rule  was  applied  by  the  Court  below  to  a  street 
railway  in  Hagan  v.  Phila.  &  Gray's  Ferry  Pass. 
R.  W.  Co.  (10  Weekl-^  Notes,  360),  and  to  get- 
ting on  an  ordinary  street  car  drawn  by  a  dummy 
engine,    in    Coller   v,  Frankford   &   South wark 
Pass.  R.  W.  Co.  (9  Weekly  Notes,  477). 

It  is  negligence  to  jump  backward  from  the 
front  platform  while  the  car  is  in  motion. 

Beattie  v.  R'y  Co.,  1  Atl.  R.  574 ;  1  Cent.  R.  633. 

In  none  of  the  cases  cited  by  plaintiff  in  error 

was  the  party  injured  while  attempting  to  get  on" 

a  front  platform  of  a  car  in  piotion. 

Even  if  the  plaintiff  had  proved  a^  cause  of 
action,  there  is  no  right  of  action  for  death  in  the 
administrator  of  the  deceased  person. 
Books  r.  Borough,  14  Norris,  158. 
Act  of  April  26,  1855. 

February  27,  1888.  The  Court.  This  suit 
was  brought  by  Harry  W.  Stager,  in  his  lifetime, 
to  recover  damages  for  a  personal  injury  which, 
it  is  alleged,  he  sustained  through  the  negligehce 
of  the  company's  servants,  on  the  7th  January, 
1884,  which  injury  afterwards  resulted  in  his  death. 
The  administrator  of  his  estate  has  been  substi- 
tuted in  the  action,  and  the  cause  came  to  trial 
upon  an  issue  formed  between  the  plaintiff's  legal 
representative  and  the  company. 

It  is  admitted  that  Stager  attempted  to  board 
the  car,  at  the  front  platform,  whilst  the  car  was 
in  motion.  He  succeeded  in  getting  on  the  lower 
step  with  one  foot  only,  and  before  he  could 
establish  himself  there,  a  sudden  motion  of  the 
car  forward  threw  him  off,  and  he  fell  under  the 
wheels.  It  is  i^ot  definitely  shown  at  what  rate 
the  car  was  moving  at  the  time  of  the  occurrence. 
Stager  had  given  the  conductor  a  signal  to  stop, 
and  as  the  car  approaclied  the  crossing, it '^slowed 
up;"  but  before  it  had  fully  arrived  at  the  place 
where  the  stop  was  to  be  made,  and  whilst  it  was 
still  in  motion,  he  attempted  to  enter  by  the  front 
platform,  with  the  result  stated.  The  evidence 
seems  to  show  that  the  car  was  moving  quite 
slowly,  but  it  did  not  stop. 

We  are  not  prepared  to  say,  as  matter  of  law, 
that  the  attempt  of  a  passenger  to  board  a  street 
car,  whilst  it  is  in  motion,  is  to  be  considered  an 
act  of  negligence,  no  matter  what  may  be  its 
rate  of  speed.  A  car  may  be  moving  so  slowly 
that  there  would  be  no  apparant  danger  what- 
ever in  attempting  to  enter  it — so  slowly  that  a 
person  of  reasonable  prudence,  in  the  exercise  of 


ordinary  care,  would  not  hesitate  to  make  the 
effort  It  would  be  a  hard  rule  that  would  hold 
a  passenger  guilty  of  culpable  contributory  neg- 
ligence in  such  a  case.  In  all  cases  of  doubt, 
the  question  must  be  left  to  the  jury  to  say,  under 
all  the  circumstances,  whether  the  danger  of 
boarding  the  train  when  in  motion  was  so  appa- 
rent as  to  have  made  it  the  duty  of  the  plaintiff 
to  desist  from  the  attempt  (Johnson  v.  West- 
chester, etc.,  R.  R.  Co.,  70  Penn.  357).  Nor 
can  we  say  that  the  act  of  entering  the  car  hj 
the  front  platform,  when  the  car  was  in  motion, 
regardless  of  its  rate  of  speed,  was  an  act  of 
negligence  per  se.  Passengers  generally  entered 
the  cars  of  this  company  by  the  rear  platform, 
but  it  seems,  although  there  was  no  invitation  to 
do  so,  they  were  permitted  to  enter  on  the  front 
platform  also;  there  was  no  known  rule  of  the 
company  against  it.  The  fact  that  the  attempt 
was  made  at  the  front  platform  is  undoubtedly  a 
circumstance  to  be  considered  in  connection  with 
the  fact  that  the  car  was  at  the  time  in  motion, 
yet  we  are  not  clear  that  either  one  of  these  cir- 
cumstances, or  both  of  them  together,  can,^  as 
matter  of  law,  be  held  to  constitute  negligence. 
There  are  cases,  of  course,  where  the  act  of 
jumping  either  on  or  off  a  rapidly  moving  car 
may  be  said  to  be  negligence  per  se^  as  in  Rail- 
road Co.  V.  Aspell  (23  Penn.  ^147)  and  Mc- 
Clintock  r.  R.  R.  Co.  (next  case);  but  in  a 
case  like  this,  where  a  street  car  is  said  to  have 
"  slowed  up  slow,"  as  it  usually  does  for  a  man 
to  get  on,  ♦*  so  that  any  one  could  get  on  handy," 
etc.,  the  question  becomes  one  of  doubt,  a  defi- 
nite sentence  cannot  well  be  pronounced  upon  it, 
and  the  question  becomes  onfe  for  the  jury  upon 
a  full  considerat^Dn  of  the  whole  case  to  deter- 
mine the  fact  of  negligence. 

But  the  plaintiff,  in  order  to  recover,  must 
show  that  the  personal  injury  received  by  Harry 
W.  Stager  was  the  result  of  some  act  of  negli- 
gence on  the  part  of  the  company  or  its  servants. 
The  mere  fact  of  the  injury,  under  the  circum- 
stances of  this  case,  is  not  enough;  the  injury 
was  received  before  the  passenger  had  placed 
himself  in  the  carrier's  hands.  It  is  only  when 
the  injury  occurs  from  agencies  peculiarly  within 
the  defendant's  power  that  they  can  be  presumed 
without  proof  to  have  acted  negligently  (Whar. 
on  Neg.  661).  The  burden  of  proof  rested 
with  the  plaintiff,  and  unless  some  act  of  negli- 
genee  on  part  of  the  company  or  its  servants  is 
shown,  the  cause  of  action  is  not  made  out.  It 
is  said  that  when  Stager  landed  upon  the  first 
step  of  the  car,  there  was  a  sudden  start  or  jerk 
which  threw  him  off,  and  that  the  injury  resulted 
from  this  rather  than  from  his  attempt  to  get  on 
the  car  whilst  it  was  still  in  motion.  But  it  has 
not  been  shewn  that  this  sudden  movement  of 
the  car  was  in  any  way  attributable  to  the  driver. 
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It  is  suggested  that  he  may  have  removed  Ihe 
brake  or  applied  the  whip,  but  there  is  not  the 
slightest  proof  that  he  did  either.  Stager  was 
on  the  step  at  the  side  of  the  driver,  and  he 
does  not  pretend  to  say  that  the  driver  did  any- 
thing to  produce  this  result.  It  was  a  cold  morn- 
ing in  January ;  the  track  was  probably  covered 
with  ice;  the  horses  may  have  been  impatient 
from  the  cold,  and  the  quick  motion  of  the  car 
forward  might  just  as  well  be  attributed  to  either 
or  both  of  these  causes  as  to  the  action  of  the 
driver.  The  truth  is,  however,  that  there  is  not 
the  slightest  proof  on  the  subject;  there  was 
nothing  in  the  evidence  from  which  any  well- 
founded  inference  could  be  drawn  as  to  which  of 
the  several  causes  mentioned  the  sudden  motion 
of  the  car  was  to  be  attributed ;  and  it  is  plain 
that  the  jury  would  not  be  justified  in  determining 
the  fact  from  mere  conjecture.  Facts  are  for  the 
consideration  of  the  jury  only  when  there  are 
facts  to  consider,  and  neither  the  Court  nor  the 
jary  in  such  a  case  was  justified  in  making  a  guess 
as  to  the  cause  of  the  sudden  starting  of  the  car. 

In  this  aspect  of  the  case,  it  is  unnecessary 
for  OS  to  decide  what  would  have  been  the 
measure  of  the  plaintiff's  recovery,  in  view  of 
the  fact  that  the  father  has  also  brought  an  action 
to  recover  damages  for  the  death  of  his  son  under 
the  Act  of  26th  of  April,  1855.  We  are  of 
opnion  that  the  learned  Court  below  was  right 
upon  the  grounds  stated  in  his  opinion  in  enter- 
ing the  nonsuit,  and  therefore 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J.  •    / 

Tbunkbt,  J.y  absent.  w.  m.  s.,  jr. 


Jtn.  »84,  316.  January  16,  1885. 

McCliotock  V.  Pennsylvania  Railroad  Co. 

Kegligmce — Contributory  negligence — Moving 
train — Credibility  of  witnesses — Expression 
of  opinion  upon^  by  trial  Judge.  , 

It  is  negligence  per  se  for  a  passenger  to  jump  from 
milroad  train  at  a  station  while  it  is  in  motion,  and  he 
cannot  recover  damages  for  an  injury  caused  thereby. 

Where  the  evidence  justifies  it,  a  Judge  is  under  no 
obligation  to  abstain  from  an  expression  of  opinion 
that  the  testimony  of  two  witnesses,  when  compared 
with  the  events,  oould  not  have  been  true. 

Error  to  the  Common  Pleas  No  3,  of  Phila- 
ddpbia  County. 

Case,  by  Samuel  McClintock  against  the  Penn- 
sylvania Railroad  Company  to  recover  damages 
for  injuries  sustained  by  reason  of  the  alleged 
negligence  of  defendant's  servants. 

On  the  trial,  before  Finletter,  J.,  it  appeared 
tiiatoii  September  10, 1881,  the  plaintiti'  took  a 


train  of  defendant  company  at  Tacony  to  go  to 
his  home  at  Frankford.  and  as  he  was  stepping 
from  the  train  at  Frankford,  it  suddenly  jerked, 
and  he  was  thrown  down  between  the  platform 
and  the  train,  and  sustained  severe  injuries,  re- 
sulting in  the  loss  of  a  leg.  There  was  some 
slight  evidence  that  the  train  did  not  stop  long 
enough  to  allow  the  plaintiff  to  get  off,  but  this 
was  contradicted  by  several  witnesses.  An  ab- 
stract of  the  testimony  on  this  point  is  contained 
in  the  opinion  of  the  Supreme  Court,  infra. 

The  Court  charged  the  jury  as  follows:  "  The 
plaintiff  in  this  action  must  establish  two  things. 
He  must  show,  first,  negligence  in  the  company ;  ^ 
and,  secondly,  that  he  was  not  negligent  himself. 
Now,  it  is  said  that  there  was  negligence  in  two 
respects :  that  there  was  a  bad  platform,  and  that 
the  train  was  not  properly  stopped  and  controlled 
at  the  station,  f  I  recollect  no  testimony  as  to 
any  defect  in  the  platform.]  [The  plaintiff  has 
produced  two  witnesses  as  to  the  stopping.  One 
of  these  said  there  was  no  stop  at  all,  whilst  the 
other  said  that  they  stopped  but  four  seconds. 
No  other  witness  has  sustained  these  two  wit- 
nesses. Comparing  their  testimony  with  the 
•vents,  they  could  not  have  told  the  trutlu]  The 
testimony  of  the  defendant  as  to  the  stopping  did 
not  depend  on  opinions  of  the  witnesses,  but  upon 
facts;  for  it  was  testified  that  one  of  the  wit- 
nesses put  his  child  on  the  cars,  gave  her  a  seat, 
and  then  got  off  on  the  platform  before  the  train 
started.  Now  this  is  a  fact,  not  an  opinion.  The 
train  hands  have  told  you  that  the  stop  was  a 
long  one,  and  they  are  corroborated  by  Mr.  Smith 
and  Mr.  Bockius.  [If  this  train  stopped  long 
enough,  it  is  an  end  of  the  plaintiff's  case.  If 
it  stopped  long  enough  for  other  passengers  to  get 
on  and  off,  it  stopped  long  enough  for  him.]  [All 
the  other  witnesses  but  £lls,  including  Sims,  say 
the  car  was  in  motion  when  the  plaintiff  started 
to  get  off.  Unless  you  disregard  that  testimony, 
he  was  negligent,  and  should  not  recover.]  You 
may  remember  the  brakeman  testified  that  the 
train  made  two  stops — one  to  let  off  passengers, 
and  the  other  to  put  on  freight.  The  testimony 
of  plaintiff's  witnesses  might  very  well  be  true 
and  consistent,  if  they  were  testifying  simply  to 
the  last  stop,  but  you  must  consider  the  case  with 
reference  to  the  entire  state  of  facts." 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  took  this  writ,  assigning  for  error  the 
portions  of  the  charge  inclosed  in  brackets. 

Henry  Heed  and  William  W.  Wiltbank,  for 
plaintiff  in  error. 

The  charge  seems  to  indicate  an  opinion  that 
the  defendant's  story  had  settled  the  controversy; 
this  was  error,  for  there  was  more  than  one  side 
for  the  jury  to  consider. 

Garrett  v,  Gonter,  6  Wr.  143. 
Eelf  V.  Rapp,  3  W.  &  S.  21. 


Digitized  by 


Google 


134 


WEEKLY  NOTES  OF  CASES. 


Gregg  Twp.  v.  Jamison,  5  Smith,  468. 
P.  R.  R.  V.  Berrj,  18  Id.  272. 
Stall  V.  Meek,  20  Id.  181. 
Ins.  Ck).  V,  Rosenl)erger,  3  Webklt  Notes,  16. 
Bisbing  v.  Bank,  12  Norris,  79. 
The  act  of  the  plaintiff  was  not  such  as  consti- 
tuted negligence  in  law. 

Wharton's  Negligence,  §  380. 
R.  R.  Co.  V,  Kilgore,  8  Casey,  296. 
Johnson  v.  R.  R.,  20  Smith,  357. 
Kay  r.  R.  R.,  15  Id.  273. 
Canal  Co.  v,  Bentley,  16  Id.  30. 
Crissey  v.  R.  R.,  25  Id.  83. 

Gavm  W.  Hart  and  David  W.  Sdlert^  for  de- 
fendant in  error. 

The  facts  were  for  the  jury,  and  they  considered 
them. 

An  attempt  to  jump  from  a  moving  train  is 
negligence  per  se,  unless  the  passenger  is  placed 
in  a  dangerous  position  by  an  act  of  the  company, 
and  jumps,  believing  that  to  be  the  safer  method 
to  avoid  accident. 

AspeU's  Case,  11  Har.  147. 

Hagan  v.  R.  R.,  10  Webklt  Notes,  360. 

i'ebruary  2, 1885.  The  Court.  It  cannot 
possibly  be  doubted  that  when  the  plaintiff  got 
off  the  platform  of  the  car  the  train  was  in 
motion.  He  could  not  have  been  run  over  by 
the  wheels  if  this  were  not  so.  Prima  faciei  he 
was  guilty  of  negligence  for  doing  this.  The 
case  was  left  to  the  jury  on  the  whole  testimony, 
and,  in  the  course  of  the  charge,  a  few  sentences 
were  uttered  which  have  been  selected  and 
assigned  for  error.  The  question  in  this  Court 
is  whether  these  expressions  of  th^  Judge  were 
justified  by  the  evidence.  The  second  assign- 
ment is  to  the  following  words  in  the  charge : 
'^  The  plaintiff  has  produced  two  witnesses  as  to 
the  stopping.  One  of  these  said  there  was  no 
stop  at  all,  whilst  the  other  said  that  they  stopped 
but  four  seconds.  No  other  witness  has  sustained 
these  two  witnesses.  Comparing  their  testimony 
with  the  events,  they  could  not  have  told  the 
truth."  The  two  witnesses  whose  testimony  is 
here  referred  to,  are  Sims  and  Ells.  Sims  testi- 
fied :  **  Where  the  train  should  have  stopped,  it 
reversed  the  other  way,  and  swung  him  around 
the  other  way,  his  feet  slipped  off  the  platform, 
and  swung  him  around  and  he  came  down." 
And  again :  ^^  My  attention  was  directed  to 
McClintock  when  I  saw  him,  and  the  train  did 
not  come  to  full  stop  when  it  came  to  the  plat- 
form." This  witness  did  not  say  in  chief,  nor 
admit  on  cross-examination,  that  the  train 
stopped.  The  next  witness.  Ells,  testified : 
^^  Saw  car  come  along — accommodation  train.  It 
came  up  and  stopped.  It  then  jolted,  started 
ahead  and  threw  him  off."  On  cross-examina- 
tion, he  said  :  ^<  Don't  mean  saw  train  stop  two 
minutes — didn't  stop  two  minutes.  It  stopped, 
but  not  so  long."    Bioing  asked  to  state  the  time 


more  accurately,  he  said  :  "  I  say  it  was  a  short 
time  ;  can't  tell  how  long  it  was  ;  not  long;  can't 
tell  by  your  watch  (to  the  Court) ;  I  say 
about  four  seconds."  The  foregoing  testimony 
proves  that  the  Court  was  correct  in  the  state- 
ment as  to  what  the  testimony  of  the  two  witnesses 
was.  It  is  also  true  that  **  no  other  witness  stis- 
'tained  these  two  witnesses."  The  plaintiff  himself 
was  examined,  and  he  did  not  say  that  the  train 
did  not  stop,  nor  that  it  stopped  only  four  seconds- 
He  said  it  stopped  and  started  and  jerked  him  off, 
and  that  there  were  people  getting  on  and  off  the 
train.  His  account  of  the  accident  is  exceed- 
ipgly  meagre,  but  he  does  not  sustain  the  testi- 
mony of  either  Sims  or  Ells  as  to  the  time  of  the 
stoppage.  Only  one  other  witness  was  examined 
for  the  plaintiff  as  to  the  occurrence  of  the  acci- 
dent, and  he  says  the  train  made  a  short  stop  ;  a 
brief  stop.  There  was  therefore  no  error  in  the 
statement  of  the  Court  that  no  other  witness  sus- 
tained the  two  witnesses.  The  Court  then  added  : 
'*  Comparing  their  testimony  with  the  events,  they 
could  not  have  told  the  truth."  While  this  is  a 
somewhat  strong  and  emphatic  expression,  an  ex- 
amination of  the  testimony  compels  us  to  say  it 
was  correct.  Both  the  plaintiff  and  Sims  testified 
that  there  were  passengers  getting  off  the  train 
at  the  station,  and  the  plaintiff  said  they  were 
getting  on  and  off.  This  alone  is  entirely  incon- 
sistent with  the  idea  that  there  was  no  stop  at  all, 
or  only  one  of  four  seconds.  But  the  facts  proved 
by  other  witnesses  are  still  stronger  proof  in  the 
same  direction.  Thus,  Head,  the  conductor, 
said,  that  the  train  stopped  as  usual  at  the  sta- 
tion ;  that  it  was  a  long  stop  of  three  or  four 
minutes;  that  they  loaded  and  unloaded  about  a 
hundred  passengers  before  starting,  and  that  there 
were  six  or  seven  cars  in  the  train,  and  all  fulL 
Johnson,  the  brakeman,  said  they  had  a  heavy  • 
load  of  passengers ;  stopped  three  or  four  minutes ; 
that  it  was  an  extra  long  stop  on  account  of  pas- 
sengers and  baggage.  James  Smith,  a  stranger, 
who  went  to  the  depot  to  see  a  friend  off,  said 
that  he  saw  the  plaintiff  on  the  platform  of  the 
car,  and  that  <'  he  jumped  and  got  off  the  plat- 
form while  the  car  was  in  motion."  He  also 
said,  ''  that  train  stopped  at  Church  Street  sta- 
tion. The  stop  seemed  to  be  an  unusual  long 
one.  I  saw  passengers  get  on  and  off.  There 
was  a  number  of  passengers  getting  on.  I  assisted 
Mr.  Bockius's  daughter  to  get  on."  Rudolph 
Bockius  said:  ^'  I  was  standing  on  platform  that 
McClintock  got  out  on.  I  stepped  on  platform  to 
get  my  little  girl  on.  I  saw  McClintock  and 
knew  him.  I  saw  him  come  out,  and  halloed  to 
him  not  to  jump.  I  do  not  know  that  he  heard 
me.  He  jumped  and  fell  down  on  platform  and 
rolled  over.  This  was  some  time  after  cars 
stopped.  I  put  my  little  girl  on.  He  was  on 
platform  of  car;  there  was  no  one  else  back  of 
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^  me.  I  pot  mj  girl  in  car  ahead  of  him.  The 
I  people  bad  ceased  to  get  off  when  I  started,  and 
tbe  car  was  in  motion  when  I  started^"  The 
ftfits  or  events  testified  to  by  these  witnesses  are 
in  such  atter  hostility  to  the  statement  that  the 
tnm  did  not  stop  at  all,  or  that  it  only  stopped 
four  seconds,  that  we  cannot  say  there  was  error 
in  tbe  Court  sajring  that  the  events  disproved  the 
tratb  of  those  statements.  A  Judge  is  under  no 
obligation  to  abstain  from  an  expression  of  this 
efaaraeter,  where  the  testimony  manifestly  justifies 
h.  In  some  eases  the  cause  of  justice  requires  it. 
Third  assignment.  It  is  literally  true  that  if 
tbs  train  stopped  long  enough  for  the  plaintiff  to 
get  off,  it  was  his  duty  to  dio  so,  and  not  wait  till 
tfter  it  started  again;  and  if  it  stopped  long 
enough  for  other  passengers  to  get  on  and  off,  it 
stopped  long  enough  for  him,  unless  the  testimony 
I  showed  that  the  egress  of  passengers  was  so 
crowded  that  there  was  really  only  stoppage 
enoBgh  to  enable  all  the  other  passengers  to  get 
off  except  the  plaintiff.  There  was  no  such  tes- 
diDony  in  the  case,  or  that  there  was  any  crowd- 
ing of  the  passengers  in  making  their  exit.  But 
thekngQsge  of  the  Court  included  the  loading 
OB  of  the  new  passengers  getting  upon  the  train 
at  this  station,  as  well  as  the  unloading  of  those 
wbo  got  off.  Certainly  if  there  was  time  enough 
for  all  this  to  be  done,  there  was  time  enough  for 
the  plaintiff  to  get  off.  < 

But,  in  any  event,  he  should  not  have  got  off 
when  the  train  was  in  motion.  He  was  under  no 
obligation  to  do  so  on  account  of  an  apprehended 
danger.  He  was  neither  urged  nor  invited  to  do  so 
bjrany officer  or  employ^  of  the  company, and  there 
is  not  a  particle  of  evidence  to  show  that  he  was 
subject  to  any  necessity  to  get  off  in  such  circum 
stances.  His  act  was  entirely  voluntary,  and  it 
•certainly  was  negligent  if  the  train  was  in  motion, 
and  tbe  Court  stated  nothing  but  the  truth  in  the 
language  of  the  fourth  assignment,  which  was, 
^ali  the  other  witnesses  but  Ells,  including  Sims, 
say  tbe  car  was  in  motion  when  the  plaintiff 
started  to  get  off."  This,  of  course,  refers  to  the 
witnesses  who  testified  in  relation  to  his  getting 
off  If  this  testimony  was  regarded  by  the  jury, 
tbe  plaintiff  was  guilty  of  negligence,  and  ought 
not  to  recover,  and  this  was  what  the  Court  said 
in  tbe  concluding  part  of  the  language  covered 
bj  the  fourth  assignment.  The  Court  gave  no 
biadtng  instructions  to  the  jury,  but  left  the 
whole  case  to  them  on  all  the  testimony;  and  in 
▼iev  of  tbe  very  great  preponderance  of  the  tes- 
^ny,  showing  the  fact  that  the  plaintiff  at- 
tempted to  leave  the  train  while  it  was  in  motion, 
we  cannot  say  there  was  error  in  the  comments 
flf  the  Court  upon  the  evidence.  The  plaintiff's 
nislbrtane  is  very  much  to  be  regretted,  but  the 
rales  of  law  which  apply  to  all  other  citizens  in 
snnilar  cireumstances  apply  also  to  him,  and  we 


have  no  right  to  make  an  exception  In  his  favor. 
There  is  no  merit  in  the  first  assignment. 

Judgment  affirmed. 

Opinion  by  Green,  J. 

Sterbbtt  and  Clark,  JJ.,  absent. 

w.  M.  8.,  jr. 


Oct.  '87,  103.  October  28,  1887. 

Allegheny  Heating  Co.  v.  Rohan. 

Master  and  servant — Negligence  of  feUow  ser- 
vant causing  injury —  When  no  negligence  on 
the  part  of  the  master  has  been  shown,  error  to 
have  the  question  to  the  jury. 

Plaintiff,  an  employ^  of  defendant,  was  injured  \>j 
an  explosion  of  natural  gas,  which  escaped  from  the 
pipes  of  the  defendant  and  was  ignited  by  the  care- 
lessness of  a  fellow  workman  in  lighting  his  pipe. 
There  was  no  evidence  of  negligence  on  the  part  of 
defendant : 

Held^  that  to  leave  the  question  of  defendant's  lia- 
bility to  the  jury  was  error. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Case,  by  John  Rohan  against  the  Allegheny 
Heating  Pompany. 

At  the  trial,  before  Bailet,  J.,  it  appeared 
that  plaintiff,  one  of  defendant's  workmen,  was 
injured  by  an  explosion  of  gas  which  had  escaped 
from  defendant's  pipes,  and  had  been  ignited  by 
a  fellow  workman.  There  was  no  evidence  of 
negligence  on  the  part  of  defendant,  but* the 
Court  left  the  question  to  the  jury. 

Verdict  and  judgment  for  plaintiff.    Defendant 
took  this  writ,  assigning  as  error  the  refusal  of 
the  Court  to  direct  a  verdict  for  defendant. 
William  S.  Pier^  for  plaintiff  in  error. 

A.  V.  D,  Watterson,  f(»r  defendatit  in  error. 

January  8,  1888.  The  Court.  In  no  point 
of  view  is  it  possible  to  sustain  the  verdict  and 
judgment  in  this  case.  The  learned  Court  below 
in  the  change  to  the  jury  said :  "  You  must  be 
satisfied  that  the  escape  of  that  gas  was  the  result 
of  the  negligence  of  this  defendant  company 
through  its  servants.  There  seems  to  be  no  evi- 
dence to  the  contrary  that  this  business  was  con- 
ducted in  the  ordinary  prudent,  careful  way  that 
such  work  is  done,  according  to  the  best  lights 
which  persons  engaged  in  that  business  possessed, 
and  that  there  was  no  escape  of  gas  beyond  what 
necessarily  or  ordinarily  resulted  from  the  trans- 
action of  the  business  in  the  mode  in  which  it  was 
done  here,  which  seemingly  was  done,  as  I  have 
said,  according  to  the  best  lights  these  parties  pos- 
sessed. But  it  is  for  you  to  say  whether  that 
was  a  negligent  act  upon  the  part  of  the  company 
or  its  servants."    As  a  matter  of  course,  if  there 
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was  no  evidence  to  prove  negligence  on  the  part 
of  the  company  or  its  agents,  it  was  error  to  tell 
the  jii(y  that  it  was  for  them  to  decide  whether 
there  was  negligence  or  not.  If  there  was  no 
evidence  to  prove  negligence  it  was  not  for  the 
jury  but  for  the  Court  to  decide  the  case  by  a 
specific  instruction  to  return  a  verdict  for  the  de- 
fendant. No  principle  of  the  law  is  more  familiar 
or  more  deeply  rooted  in  our  system  of  jurispru- 
dence than  this.  It  would  be  a  mere  aflPectation 
to  cite  the  authorities.  Having  most  carefully 
read  and  studied  every  particle  of  the  testimony 
we  are  boitnd  to  say  that  the  Court  was  entirely 
correct  in  saying  that  there  was  no  evidence  to 
prove  negligence  of  the  defendant.  On  the  con- 
trary it  was  affirmatively  and  positively  proved 
that  the  appliances  used  in  making  the  test  were 
of  the  best  and  most  approved  kind,  and  such  as 
were  in  common  and  constant  use  for  that  pur- 
pose. John  Bell,  a  witness  for  the  plaintiff,  being 
asked  :  *'  Q.  Do  you  know  the  condition  of  the 
plug — was  it  put  in  properly  ?"  answered :  "  Y^, 
sir ;  to  the  best  of  my  belief  it  was.  They  used 
all  precaution  necessary."  All  of  the  defendant's 
testimony  was  to  the  same  effect,  and  that  a  per- 
son of  great  experience  and  capacity  for  this  kind 
of  work  was  specially  employed  by  the  defendant 
to  conduct  the  operations.  Against  all  this  evi- 
dence there  is  not  a  scrap  of  testimony"  to  prove 
negligence  either  in  the  appliances  used  or  in  the 
selection  of  the  persons  to  do  the  work.  That 
there  was  some  escape  of  gas  when  the  test  was 
applied  proves  nothing  in  support  of  a  charge  of 
negligence.  It  was  for  the  very  purpose  of  discov- 
ering whether  gas  could  escape  that  the  .test  was 
applied.  It  would  have  been  negligence  not  to 
apply  the  test,  and  the  defendant  was  strictly  in 
the  line  of  its  duty  when  it  did  so. 

The  plaintiff  admits  that  he  heard  the  gas  escap- 
ing which  was  precisely  what  was  to  be  expected. 
But  the  mere  escape  of  the  gas  inflicted  no  injury. 
It  was  the  explosion  that  did  the  mischief,  and  as 
to  the  cause  of  this  there  is  an  absolute  concur- 
rence of  testimony  on  both  sides.  The  plaintiff 
testified  that  McGinty,  a  fellow- workman,  who 
stood  a  few  feet  from  him,  told  him  that  he  struck 
a  match  to  light  his  pipe,  sand  the  explosion 
instantly  followed.  The  plaintiff's  physician, 
examined  on  his  behalf,  testified  that  the  plaintiff 
told  him  that  the  injury  was  caused  by  McGinty 
lighting  a  match.  He  was  asked :  "  Q.  Did  you 
hear  this  man  (plaintiff)  say  anything  with  refer- 
ence to  what  caused  the  injury?  A.  I  did. 
Q.  What  did  you  hear  him  say  ?  A.  He  said 
it  had  originated  from  McGinty  lighting  a  match. 
Q.  Did  he  charge  McGinty  with  it  ?  A.  He  did 
bitterly  ;  said  it  was  McGinty's  fault  all  the  way 
through."  McGinty  himself  was  called  by  the 
plaintiff,  and  he  also  swore  that  he  struck  the 
match  and  nearly  lost  his  life  over  it.     Other  wit- 


nesses testified  to  the  same  fact,  so  that  it  was  an 
absolutely  undisputed  fact,  proved  on  both  sides, 
and  it  was  simply  fatal  to  the  plaintiff's  case. 

It  was  also  proved  by  several  of  the  defendant's 
witnesses  that  notice  was  given  to  these  very  men 
only  a  few  minutes  before  the  explosion  that  they 
must  not  smoke.  Some  of  the  plaintiff's  witnosses 
who  were  at  remote  points  said  they  did  not  hear 
the  notice,  which  is  merely  a  negative  and  goes 
for  nothing,  and  McGinty  said  no  notice  was 
given,  but  it  is  quite  immaterial,  as  the  case  does 
not  depend  upon  the  giving  or  omitting  to  give  no- 
tice. The  injury  was  directly  caused  by  a  clear 
and  undoubted  act  of  negligence  of  a  fellow- 
workman,  and  even  if  the  plaintiff  were  entitled 
to  recover  upon  other  grounds,  this  alone  would 
prevent  a  recovery. 

Judgment  reversed. 

Opinion  by  Green,  J. 

Tbdnkbt  and  Clark,  JJ.,  absent. 

J.  D.  B.,  jr. 


Rawle's  Appeal. 
Beported,  ant€f  p.  85. 

March  5,  1888.  The  Court.  The  decree 
entered  in  the  above  case  is  hereby  modified  so 
far  as  to  make  the  costs  of  the  appeal  payable  by 
the  appellees  instead  of  by  the  appellants. 

Per  Curiam. 


Jan.  '87,  164.  February  16,  1888. 

Appeal  of  Allen  et  al. 

National  banks  —  Cashiers  —  Criminal  law 

Act  of  March  81, 1860,  sect.  65 — Inc^pplicahU 
to  national  banks. 

The  sixtj-fourth  section  of  the  State  Penal  Code  of 
March  31,  1860  (P.  L.  399),  providing  that  it  shall  be 
a  misdemeanor  for  the  cashier  of  a  bank  to  engage  in 
any  other  bnsiness,  has  no  application  to  cashiers  of 
national  banks. 

Commonwealth  ex  rel.  Torrey  v,  Eetner,  8  Wbbklt 
Notes,  133,  approved  and  followed. 

Appeal  of  Lucien  H.  Allen  et  al.  from  a  decree 
of  the  Common  Pleas  of  Schuylkill  County  re- 
straining the  appellants  from  interfering  with 
Thomas  H.  Carter,  in  the  matter  of  liquidating 
and  settling  up  the  afifairs  of  the  firm  of  Allen  & 
Co. 

Bill  in  equity,  by  Thomas  H.  Carter  against 
Lucien  H.  Allen,  Charles  F.  Allen,  and  Charles 
F.  Lloyd.  The  bill  set  forth  that  complainant 
and  defendant,  Lucien  H.  Allen,  had  been  in 
business  together,  under  the  firm  name  of  Carter, 
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Allen  &  Co.  That  Lueien  H.  Allen  had  sold  his 
interest  in  the  firm  to  tho  two  other  defendants, 
wberebj  the  firm  had  become  dissolved.  The 
complainant  claimed  the  right  as  continuing  and 
Uqoidating  partner  to  wind  up  and  settle  the 
ftfbirs  of  the  firm,  and  prajed  for  an  injunction 
to  restrain  defendants  from  interfering  with  him 
ifi  the  exercise  of  that  right. 

A  preliminary  injunction  was  granted.  On 
motion  to  continue  the  injunction,  defendants  pro- 
duced affidavits  to  the  effect  that  the  complainant 
was  the  cashier  of  a  national  bank,  and  set  up  the 
provisions  of  the  Act  of  March  81,  1860,  §  64 
(P.  L.  399),  prohibiting  cashiers  of  national 
banks  from  engaging  in  any  other  business,  and 
making  the  same  a  misdemeanor,  as  a  defence  to 
the  bilL  The  Court,  Pershing,  P.  J.,  was  of 
opinion  that  the  State  law  did  not  extend  to  the 
cashier  of  a  national  bank,  and  continued  the  in- 
jonction  accordingly.  The  defendants  thereupon 
took  this  appeal,  assigning  for  error  the  decree  of 
the  Court. 

D.  C,  Henning  and  John  W,  Ryon  (with  whom 
were  Conrad  F.  Shindd  and  James  Ryon)y  for  ap- 
pellants. 

The  provisions  of  the  Act  of  1860  apply  as  well 
to  national  banks  as  to  State  banks. 
ComHh  r.  Tenney,  97  Mass.  50. 
Com'th  V.  Fulton,  101  Id.  204. 
ComHh  V.  Bank,  116  Id.  1. 

The  power  in  the  United  States  U>  create  na- 
tional banks  is  not  among  those  expressly  pro- 
hibited to  the  States  under  the  Constitution  of 
the  United  States,  and  the  rule  as  settled  in  both 
Pennsylvania  and  the  United  States  is  that  where 
the  authority  of  the  States  is  taken  away  only  by 
implication,  they  may  continue  to  exercise  the 
power  until  the  United  States  exercise  their 
power,  because  until  such  exercise  there  can  be 
00  incompatibility. 

Moore  v.  Huston,  3  S.  &  R.  196. 

Backwalter  v,  U.  S.,  11  Id.  196. 

Pregg'B  Case,  16  Peters,  630. 

jfiireMcNeil,  SOU.  S.  296. 

Oilman  v.  Philada.,  3  Wallace,  17. 

The  Act  of  1860  is  a  public  general  statute, 
of  which  all  are  bound  to  take  notice.  When  an 
ftet  or  contract  is  prohibited,  under  a  penalty,  it 
is  nnlawfiil  and  void,  though  the  statute  does  not 
expressly  so  declare. 

Mitchell  V.  Smith,  1  Bawn,  110. 

Seidenbender  v.  Charles's  Adm'r,  4  S.  &  R.  151. 

Colnmbia  Bank  and  Bridge  Co.  r.  Holdeman,  7  W. 
&S.233. 

HaU  p.  Franklin,  3  Mee.  &  Welsby,  259. 

Guy  E.  Farquhar  and  Wayne  Mac  Veaghy  for 
appellee,  relied  on — 

ComHh  ex  rd.  Torrey  r.  Ketner,  8  Wbbklt  Notbs, 
103. 

March  12, 1888.  The  Court.  This  case  is 
niled  by  C<»nmonwealth  ex  rei.  Torrey  v.  Ket- 


ner, 8  Weekly  Notes,  133.  It  was  there  held 
that  our  statutes  of  1860,  1861,  and  1878,  de- 
fining and  punishing  the  offence  of  embezzlement 
by  cashiers  of  banks  had  no  application  to  such 
offences  committed  by  cashiers  of  national  banks. 
It  was  contended,  however,  by  the  learned  coun- 
sel for  the  appellants  that  there  is  a  material  dif- 
ference between  that  case  and  this,  and  that  the 
rulings  in  the  former  do  not  apply. 

In  Torrey's  Case  be  had  been  indicted  in  the 
Quarter  Sessions  of  Schuylkill  County  for  embez- 
zlement as  cashier  of  a  national  bank.  The  in- 
dictment was  under  our  State  law.  At  the  time 
the  offence  was  committed  it  was  punishable  under 
Section  5209  of  the  Revised  Statutes  of  the  United 
States.  The  case  was  heard  upon  habeas  corpus 
pending  the  prosecution  in  Schuylkill  County, 
and  we  held  that  an  indictment  would  not  lie 
under  our  State  statutes ;  and  as  the  offence  was 
not  indictable  at  common  law,  we  discharged  the 
relator.  In  commenting  upon  the  Acts  of  As- 
sembly referred  to,  it  was  said  in  the  opinion  of 
the  Court:  '*We  are  spared  further  comments 
upon  these  Acts  for  the  reason  that  they  have  no 
application  to  national  banks.  Neither  of  them 
refers  to  national  banks  in  terms,  and  we  must 
presume  that  when  the  Legislature  used  the  words 
'  any  bank'  it  referred  to  banks  created  under  and 
by  virtue  of  the  laws  of  Pennsylvania.  The  na- 
tional banks  are  the  creatures  of  another  60ver<* 
eignty." 

Jhe  case  in  hand  is  as  follows:  Thomas  H. 
Carter,  con>plainant,  was  the  cashier  oi  the  First 
National  Bank  of  Tamaqua.  At  the  same  time 
he  was  engaged  in  business  as  a  partner  in  the 
firm  of  Carter,  Allen  &  Co.  The  firm  carried 
on  a  general  foundry,  machinery,  and  boiler 
manufacturing  business  in  Tamaqua.  It  was 
dissolved  by  the  sale  of  Lueien  H.  Allen's  inte-  ^ 
rest  to  Charles  F.  Allen  and  Charles  F.  Lloyd. 
The  complainant  claimed  the  right  as  liquidating 
partner  to  the  possession  of  the  assets  of  the  firm 
for  the  purpose  of  closing  up  the  business  and  pay- 
ing creditors,  and  filed  this  bill  to  enjoin  the  ap- 
pellees from  intermeddling  with  him  in  doing  so. 

Under  ordinary  circumstances  the  right  of  com- 
plainant to  the  control  of  the  assets  would  be  clear. 
It  was  resisted  in  this  case,  however,  upon  the 
ground  that  under  the  Act  of  Assembly  bank 
cashiers  are  prohibited  from  engaging  in  busi- 
ness. The  64th  section  of  the  Penal  Code  of 
1860  (P.  L.  899)  provides :  "  If  any  cashier  of 
any  bank  in  this  Commonwealth  shall  engage,  di- 
rectly or  indirectly,  in  the  purchase  or  sale  of 
stock,  or  in  any  other  profession,  occupation,  or 
calling  other  than  that  of  his  duty  as  cashier,  he 
shall  be  guilty  of  a  misdemeanor,  and  being 
thereof  convicted  shall  be  sentenced  to  pay  a  fine 
not  exceeding  Bve  hundred  dollars." 

The  Act  of  Congress  regulating  national  banks 
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contains  no  clause  puniiifaing  cashiers  for  engaging 
in  other  business,  nor  does  it  contain  anj  prohi- 
bition of  the  same. 

The  distinction  between  Torrey's  Case  and  the 
one  now  before  ns  is  this:  in  the  former  the 
offence  of  embezzl^nent  was  punishable  under  an 
Act  of  Congress :  while  in  the  latter  there  has 
not  been  any  legislation  bj  Congress  making  it 
an  offence  for  the  cashier  of  a  national  bknk  to 
engage  in  business. 

It  was  conceded  by  the  appellees  that  had  Con- 
gress legislated  upon  this  subject,  such  legislation 
would  have  superseded  our  State  law,  so  far  as 
national  banks  are  concerned,  but  that  in  the  ab- 
sence of  such  legislation  our  State  law  took  effTect, 
and  made  it  an  offence  for  the  cashier  of  a  na- 
tional bank  to  engage  in  any  occupation  or  busi- 
ness outside  of  his  official  duties. 

We  are  of  opinion  that  the  distinction  referred 
to  is  a  distinction  without  a  difference.  Torrey's 
Case  was  decided  upon  the  broad  ground  that  our 
statutes  in  regard  to  embezzling  cashiers  did  not 
apply  to  cashiers  of  national  banks  and  was  not 
intended  to.  The  &ct  that  such  persons  were 
punishable  under  the  legislation  of  Congress  was 
referred  to  argumentatively  as  an  additional  rea- 
son why  an  indictment  would  not  lie  under  our 
State  law.  We  held  then  and  we  hold  now  to  the 
broader  position  that  our  statutes  have  no  appli- 
cation. 

The  national  banks,  as  was  observed  in 
Torrey's  Case,  are  the  creatures  of  another  sov- 
ereignty. The  National  Banking  Act  and  its 
supplements,  create  a  complete  system  for  the 
government  of  those  institutions.  Conceding 
the  power  of  Congress  to  create  this  system,  I  am 
unable  to  see  how  it  can  be  regulated  or  inter- 
fered with  by  the  State  Legislature.  The  Act  of 
1860,  if  applied  to  national  banks,  imposes  a  dis- 
qualification upon  cashiers  of  such  institutions 
where  none  has  been  imposed  by  Act  of  Con- 
gress. If  the  State  may  impose  one  qualification 
upon  the  cashier,  why  not  another  ?  If,  upon  the 
cashier,  why  not  upon  the  president  or  other 
officer?  Nay,  further,  suppose  the  Legislature 
should  declare  that  no  person  should  be  a  bank 
director  unless  he  has  arrived  at  fifty  years  of 
age,  and  should  be  the  owner  of  one  hundred 
shares  of  stock,  could  we  apply  such  an  Act  to 
national  banks?  If  so,  such  institutions  would 
have  a  precarious  existence.  They  would  be 
liable  to  be  interfered  with  at  every  step,  and  it 
might  not  be  long  before  the  whole  national 
banking  system  would  have  to  be  thrown  aside 
as  so  much  worthless  lumber. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

Trunket,  J.,  absent.  l.  l.,  jr. 


July  »87, 123.  Pebrnary  1,  1888. 

Appeal  of  Rogers  et  al. 

Luftattcs — Committer  of— Liability  o/*,  to  pay 
for  services  rendered  lunatic  prior  to  their  ap- 
pointment. 

The  Court  having  jurisdiction  of  the  aoooants  of  the 
committee  of  a  lunatic  has  not  power  to  decree  the  pay- 
ment by  the  said  committee  of  claims  for  professional 
services  which  were  not  rendered  in  the  proceeding  de 
lunatico  inquirendo, 

A.  was  arrested,  and  in  prison.  A  proceeding  de 
lunatico  inquirendo  was  begun.  Before  the  report  of  the 
inquisition  A.*s  counsel  procured  a  writ  of  habeas  cor- 
pus, and  employed  physicians  to  examine  into  A.'s 
condition.  The  ph3r8ician8  made  the  examination  and 
prepared  a  report  which  was  submitted  to  the  Court 
on  the  hearing  of  the  habeas  corpus.  A.  was  subse- 
quently found  a  lunatic  and  a  committee  appointed. 
The  physicians  having  applied  for  a  rule  upon  A. 'a 
committee  for  payment  for  their  services,  and  the  com- 
mittee having  denied  their  liability  : 

B^  (1)  that  the  services  not  having  been  ren- 
dered in  the  proceedings  de  lunatico  ingtdrewio^  the 
Court  had  no  jurisdiction  to  grant  the  rule. 

(2)  that  the  claimants'  proper  remedy  was  by  an 
action  at  law  with  notice  to  the  committee  of  the 
lunatic. 

Appeal  of  Greorge  W.  Rogers  and  H.  B.  Dick- 
inson^ committee  of  the  person  and  estate  of 
Charles  Streeper,  a  lunatic,  from  a  decree  of  the 
Common  Pleas  of  Montgomery  County  directing 
the  committee  to  make  certain  payments. 

The  facts  of  the  case  were  as  follows :  Charles 
Streeper,  a  resident  of  above  county,  was  arrested 
for  an  assault  and  battery  upon  his  wife,  and  was 
committed  to  jail.  He  was  then  found  insane 
and  removed  to  an  institution  for  the  treatment 
of  the  insane.  On  November  26,  1886,  a  pro- 
ceeding de  lunatico  inquirendo  was  commenced, 
and  on  December  8,  1886,  the  report  of  the  in- 
quisition was  filed  and  confirmed,  finding  Stree- 
per a  lunatic-,  and  appointing  appellants  his  com- 
mittee. 

On  December  2,  1886,  at  the  instance  of 
Streeper's  counsel,  who  had  begun  habeas  corpus 
proceedings  in  his  case,  Drs.  A.  W.  Biddle  and 
Charles  K.  Mills  went  to  the  insane  asylum 
and  examined  into  Streeper's  condition,  and  pre- 
pared a  report  thereon.  On  February  8,  1887, 
Dr.  Biddle  filed  an  affidavit,  stating  that  the 
above  services  had  taken  six  or  seven  hours,  and 
asking  for  a  rule  upon  Streeper's  committee,  the 
appellants,  to  pay  therefor  to  himself  and  Dr. 
Mills,  $50  each,  and  also  to  himself  $25  for 
attending  Court  on  the  hearing  of  the  application 
for  the  habeas  corpus. 

The  committee  filed  an  answer  denying  their 
liability,  and  the  Court's  jurisdiction.  ' 

The  Court,  Swartz,  J.,  granted  the  role  and 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


139 


decreed  payment  as  demanded.  Whereupon  the 
said  committee  took  this  appeal  assigning  for 
error  (1)  That  the  Court  had  not  jurisdiction  to 
make  the  above  decree ;  ( 2)  That  the  sum  claimed 
and  decreed  was  not  part  of  the  costs  of  the  ease. 

D,  Ogden  RogerSy  for  the  appellants. 

Btnry  C.  Boyer,  for  the  appellee. 

The  Court  had  the  power  to  make  this  de- 
cree. 

Eckstein's  Estate,  1  Clarice,  224. 

March  12,  1888.  The  Court.  In  Wier  v. 
Myers  (34  Penn.  377),  it  was  held  that  the 
committee  of  a  lunatic  ought  not  to  be  subject  to 
action  for  any  of  the  expenses  of  the  process  by 
which  the  lunatic  and  his  estate  are  put  into  the 
custody  of  th*e  law.  '^  All  these  expenses,"  says 
this  Court,  in  that  case,  "  ought  to  be  carefully 
supervised  by  the  Court,  and,  considering  the 
helpless  condition  of  the  lunatic,  none  ought  to 
be  allowed  except  such  as  are  manifestly  just  and 
moderate.  If  the  committee  is  liable  to  action, 
he  may  be  sued  anywhere,  and  thus  put  to  very 
UDJnst  inconvenience  and  expense,  under  the 
forms  of  law.  The  Court  that  has  the  final 
settlement  of  the  committee's  account  ought  to 
have  the  control  of  the  committee's  expenditure." 
Bat  the  services  of  Doctors  Biddle  and  Mills  were 
not  rendered  in  the  proceeding  de  lunatico  in- 
qmrendo.  Streeper  had  be^  arrested  and  was 
ID  prison  for  crime ;  in  order  to  be  relieved  from 
imprisonmeDt  he  sued  out  a  writ  of  habeas  corpus, 
and  it  was  in  connection  with  this  the  alleged 
services  were  rendered.  It  may  be  said,  that  the 
criminal  act,  the  arrest,  and  the  issuing  of  the 
haheas  COTpns,  led  up  to  the  proceedings  in 
lunacy,  and  that  Bid(Ue  and  Mills  became  wit- 
nesses in  the  lunacy  case  because  of  the  pro- 
fessional knowledge  of  the  case  they  had  acquired 
in  their  previous  examination  ;  still  the  fact  re- 
mains, that  the  services  were  not  rendered  in  the 
lonaey  ease ;  their  charges  cannot  be  considered 
as  part  of  the  expenses  thereof;  as  well  might  we 
embrace  the  costs  of  the  criminal  proceeding  and 
of  the  habeas  corpus  and  the  attorney's  charges, 
m  both. 

The  doctors'  charges  stand  upon  the  footing  of 
an  ordinary  debt  or  demand  on  the  lunatic's  estate. 
If  their  services  were  reasonably  proper  and 
necessary  under  the  circiimstaiices,  and  were 
rendered  in  good  faith,  at  the  instance  of  the 
attorney  issuing  the  habeas  corpus,  the  lunatic 
would  he  liable  therefor,  as  for  any  other  neces- 
sary and  valuable  thing  done  or  furnished  him. 
If  the  liability  of  the  lunatic's  estate  had  been 
conceded  by  bis  committee,  and  the  price  or 
Talue  of  the  services  had  been  agreed  upon,  or 
otherwise  lawfully  ascertained,  the  Court  might 
have  required  the  committee  to  raise  the  necessary 
Auds  to  discharge  the  debt.     But  the  demand 


was  disputed  by  the  committee,  who  alleged  that 
the  services,  if  they  were  rendered  at  all,  were 
wholly  unauthorized,  and  that  the  estate  of  the 
lunatic  was  in  no  way  liable  therefor.  Under 
such  circumstances,  the  Court  could  not  assume 
to  settle  the  dispute,  or  to  order  the  payment  of  a 
debt  which  the  committee  denied.  It  was  the 
undoubted  right,  not  only  of  the  creditor,  but  of 
the  lunatic  debtor,  through  his  committee,  to  have 
the  validity  of  the  claina,  and  its  amount,  as- 
certained by  due  course  of  law;  and  a  suit 
brought  with  notice  to  the  committee,  and  prose- 
cuted to  judgment,  6(maj^,  would  be  conclusive 
as  to  the  amount  and  merits  of  the  plaintiffs'  de- 
mand. The  judgment  thus  obtained  would,  of 
course,  give  the  creditor  no  preference  by  way  of 
lien,  nor  would  it  enable  him  to  enforce  payment 
in  the  ordinary  form  of  execution.  The  validity 
of  his  claim  being  thus  established,  and  the  true 
amount  thereof  ascertained,  he  was  entitled  to  lay 
it  before  the  Court,  and  ask  that  its  payment 
should  be  provided  for.  The  debts  of  a  lunatic 
are  to  be  paid  according  to  their  character  at  the 
time  of  the  finding  of  the  inquisition  ;  no  pref- 
erence can  be  acquired  after  the  property  passes 
in  custodia  legis. 

The  order  and  decree  of  the  Common  Pleas, 
made  May  16,  1887,  requiring  the  committee  to 
pay  to  Dr.  A.  W.  Biddle  the  sum  of  sixty  dollars 
for  professional  services  rendered  by  Doctors 
Biddle  and  Mills  is  therefore  reversed,  and  it  is 
ordered  that  the  appellee,  A.  W.  Biddle,  pay  the 
costs  of  this  appeal. 

Opinion  by  Clark,  J. 

Trunkey,  J.,  absent.  c.  k.  z. 


Jan.  '87,  387. 


February  17, 1888. 

Barrett's  Appeal. 


Equity — Preliminary  injunctions — Appeals 
Supreme  Court  from  interlocutory  decrees. 


to 


A  bill  in  equity  alleged  that  complainant  was  a 
leeaee  of  certain  coal  tracts ;  that  respondents  were 
operating  adjoining  tracts ;  that  the  respondents 
threatened  to  extend  their  mining  operations  ap  to 
and  across  the  dividing  line  between  the  two  tracts  ; 
that  if  they  did  so,  complainant's  ooal  would  fall ;  that 
complainant's  coal  was  loose,  disintegrated,  and  liable 
to  run,  and  required  a  pillar  of  ooal  to  sustain  it.  The 
bill  prayed  a  preliminary  injunction,  which  was 
granted.  On  motion  to  continue  this  injunction  the 
respondents  denied  that  complainant's  coal  would  fall 
if  they  mined  up  to  the  line,  and  that  any  pillar  was 
necessary.  The  special  injunction  having  been  dis- 
solved, on  appeal : 

Heldy  that  as  this  was  an  interlocutory  decree,  the 
Supreme  Court  would  not  discuss  it,  in  accordance 
with  their  practice  in  such  cases,  and  would  dismiss 
the  appeal. 
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Semble,  that  if  the  Supreme  Court  would  depart 
from  their  rule  in  any  case,  they  would  have  done  so 
in  this  instance. 


Appeal  of  Simmons  H.  Barrett  from  a  decree 
of  the  Common  Pleas  of  Schuylkill  County,  dis- 
missing a  bill  in  equity  filed  hj  him  for  an  in- 
junction. 

Bill  in  equity,  wherein  Simmons  H.  Barrett 
was  complainant,  and  Oliver  Ditson  and  Henry 
L.  Williams  respondents. 

The  bill  alleged:  That  the  respondents  are 
eng^ed  in  mining  coal  from  the  veins  on  the 
Conrad  Mertz  tract  of  land.  That  the  said  Mertz 
tract  adjoins  the  John  Blackey  and  Thomas  Pas- 
chall  tracts  on  the  north. 

*  That  complainant  is  the  lessee  of  the  right  to 
mine  the  coal  from  the  veins  of  coal  on  the 
Thomas  Paschall  and  John  Blackey  tracts  of 
land,  and  also  the  lessee  of  the  right  to  dig  and 
mine  the  coal  from  the  Geoi^e  Flower  tract  ad- 
joining. That  the  two  leasehold  estates  and  im- 
provements are  held  and  used  as  one  colliery. 
That  the  defendants  have  extended  and  threat- 
ened to  extend  their  mining  operations  on  the 
veins  of  coal  on  the  said  Mertz  tract  up  to  and 
across  the  line  which  divides  the  said  tract  from  the 
said  Paschall  and  Blackey  tracts.  That  the  veins 
of  coal  on  the  said  tracts  of  land  lie  at  an  angle  of 
about  forty-nine  degrees,  pitching  northward,  and 
that  if  the  defendants  mine  the  coal  on  the  said 
Mertz  tract  up  to  the  land  line,  the  complainant's 
coal  will  slip  and  fall  into  the  defendants'  mining 
operations  below.  That  the  Buck  Mountain  vein 
of  coal  in  said  tracts  contains  a  loose  and  disinte- 
grated layer  of  slate,  coal  and  sulphurous  deposits, 
called  *'  undermining,"  which  is  liable  to  run,  and 
to  maintain  the  dividing  boundary  between  the 
respective  workings  will  require  a  pillar  of  coal 
of  sufficient  size  to  sustain  the  complainant's  up- 
per workings.  That  the  defendants  have  no 
right  to  mine  the  coal  up  to  the  boundary  line, 
nor  within  such  a  distance  of  said  boundary  as  to 
cause  the  coal  upon  complainant's  tract  to  slip 
and  run  or  to  otherwise  weaken  the  support  of 
said  vein.  That  a  chain  pillar  of  at  least  thirty 
yards  should  be  left  in  place  between  the  upper 
and  lower  workings  in  said  veins.  That  if  the 
defendants  are  permitted  to  mine  the  coal,  as  they 
threaten  to  do,  great  and  irreparable  injury  will 
be  done  to  complainant,  for  which  he  has  no  ade- 
quate remedy  at  law. 

The  bill  prayed  (1)  That  the  respondents  be 
restrained  temporarily  until  hearing  and  perpetu- 
ally thereafter  from  extending  their  mining  op- 
erations beyond  a  point  fifteen  yards  north  from 
the  boundary  line  between  complainant's  and 
respondents'  tracts.  (2)  Other  and  further  re- 
lief. 

A  preliminary  injunction  was  granted,  and. the 


case  was  heard  on  a  motion  to  continue  this  in- 
junction upon  affidavits  on  behalf  of  both  parties. 

Defendants  claimed  the  right  to  mine  up  to 
their  boundary  line,  and  denied  that  they  have 
ever  mined,  or  intend  to,  or  have  threatened,  to 
mine  beyond  it ;  that  a  chain-pillar  is  necessary 
to  preserve  in  its  natural  state  the  coal  or  sur&ce 
embraced  in  plaintiff's  lease ;  that  there  is  a  rea- 
sonable ground  to  believe  that  plaintiff's  coal  will 
slip  or  fall  so  as  to  cause  irreparable  or  even  con- 
siderable damage  to  the  land  in  its  natural  state  ; 
and  further  denied  that  they  are  under  any  obli- 
gation arising  from  the  maxim.  Sic  tUere  tuo  nt 
alienum  non  ladas,  or  from  the  doctrine  of  lat- 
eral support,  to  do  more  than  to  support  the  land 
in  its  natural  state,  and  that  such  duty  cannot 
legally  be  enlarged  or  added  to,  as  plaintiff's  tes- 
timony shows  would  be  necessary,  by  plaintiff's 
use  of  his  land  for  mining  purposes ;  defendants 
further  claim  that  the  doctrine  of  lateral  support 
has  never  been  applied  either  in  this  country  or 
in  England  to  prevent  adjoining  mine  owners 
from  mining  to  their  boundary  lines,  and  that  in 
reason  it  should  not  be. 

The  Court  dissolved  the  preliminary  injunc- 
tion, filing  no  opinion,  but  stated  that  the  Judges 
were  unable  to  agree.  Whereupon  the  said 
Simmons  H.  Barrett  took  this  appeal,  assigning 
for  error  the  dissolution  of  the  preliminary  in- 
junction. 

S.  H.  iToercAer*  and  Jami$  Ryon^  for  the  ap- 
pellant. 

Our  right  to  appeal  in  this  case  is  based  on  the 
Act  of  Assembly  of  June  12,  1879  (Purdon's 
Dig.  699,  pi.  57),  authorizing  appeals  to  the 
Supreme  Court  from  the  refusal  of  a  special  or 
preliminary  injunction. 

Mctsan  Wetdman  and  John  W.  Ryon  (with 
them  Edmund  D.  Smith),  for  the  appellees. 

The  Supreme  Court  will  not,  under  the  said 
Act  of  Assembly,  interfere  with  the  action  of 
the  Court  below  when  the  facts  are  disputed  or 
insufficiently  presented. 

March  12,  1888.  The  Court.  This  was 
an  appeal  from  the  refusal  of  the  Court  below  to 
continue  a  special  injunction.  It  has  been  our 
practice  for  several  years  not  to  discuss  appeals 
from  interlocutory  orders  or  decrees.  If  any 
case  could  tempt*  us  to  depart  from  this  rule  it  is 
the  present  one.  It  involves  an  important  and 
interesting  question.  We  will  not  make  it  an 
exception,  however,  as  time  and  experience  have 
fully  vindicated  the  wisdom  of  our  practice.  It 
will  be  time  enough  to  discuss  the  question  in- 
volved when  the  case  comes  here  upon  appeal 
from  a  final  decree,  and  we  have  all  the  facts 
before  us.  In  the  meantime  we  see  no  sufficient 
reason  to  interfere  with  the  action  of  the  Court 
below. 
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Tbe  decree  is  affirmed,  and   the  appeal   dis- 
mifsed  at  the  costs  of  the  appellant. 
Opinion  by  Paxson,  J. 
Trukkjbt  and  Steki^tt,  JJ.,  absent. 


G.  K.  z. 


/M,  '88, 126.  February  1,  1888. 

CyBrien,  Executrix,  v.  The  Pennsylvania 

Schuylkill  Valley  Railroad  Company. 

Railroads — Consequential  damages —  When  right 
of  action  accrues — Constitutional  lata — Con- 
stitution of  Pennsylvania,  Arty  XVL,  sec,  8. 

The  prorisioDB  of  Art.  XVI.,  sec.  8,  of  the  Con- 
ititatioii,  securing  a  right  to  recover  damages  for  con- 
seqoeniial  injuries  to  property  by  the  construction  of 
a  railroad,  make  the  injury  complete  as  soon  as  the 
work  is  actually  undertaken  at  the  point  where  such 
iDJnry  is  done,  according  to  the  plans  and  purposes 
of  the  company  as  defined  by  their  location,  grade, 
and  general  scheme  of  construction.  If  the  damages 
are  neither  paid  nor  secured  in  advance  an  action  to 
recover  the  amount  thereof  may  be  maintained  imme- 
diately after  the  work  is  undertaken ;  and  in  such 
action  the  plaintiff  may  recover  all  damages  which 
maj  be-caused  by  the  location  and  by  the  subsequent 
eoostruction  of  the  road. 

A  railroad  company  having  located  its  line  through 
a  contemplated  excavation  in  a  certain  borough  began 
work  in  accordance  with  the  plans.  The  road  caused 
ooDseqaential  injury  to  neighboring  real  estate ;  the 
owner  thereof  was  alive  when  the  work  waP begun. 
Said  owner  afterwards  died  before  the  work  was  com- 
pleted. An  action  being  brought  by  his  eaecutrix  sub- 
seqaent  to  the  completion  of  the  work  to  recover 
damages  for  the  injury  to  the  real  estate : 

Hdd^  that  the  right  of  action  accrued  during  testa- 
tor's lifetime  as  soon  as  the  work  was  begun,  and  that 
therefore  the  action  oould  be  maintained  by  his  execu- 
trix. 

Error  to  tbe  Common  Pleas  of  Montgomery 
Comity. 

Case,  by  Johanna  O'Brien,  executrix  of  the 
estate  of  Jeremiah  O'Brien,  deceased,  against 
the  Pennsylvania  Schuylkill  Valley  Railroad 
Company,  to  recover  damages  for  consequential 
injtiries  occasioned  to  tbe  real  estate  of  the  de- 
eeued  by  the  construction  of  the  railroad  of  the 
company  defendant  in  the  borough  of  Consho- 
bocken. 

On  the  trial,  before  Swa&tz,  J.,  it  was  in 
evidence  that  Jeremiah  O'Brien  died  on  Novem- 
bo*  17, 1883,  and  that  the  work  of  excavating 
for  tbe  road  in  question  had  been  begun  prior  to 
tiuit  date.  The  work  was  not  completed  until 
April  1,  1884. 

The  Coort  charged,  inter  alia,  as  follows :  "  I 
instmct  yon  that  the  person  who  was  the  owner 
rf  the  property  al  the  time  the  railroad  company 
coBstmcted  its  railway  over  Oak  Street  and  over 
Forrest  Street,  is  the  party  who  is  entitled  to  re- 


cover the  damages;  and  by  that' I  mean  the 
party  who  owned  the  property  at  the  completion 
of  that  part  of  the  railway  that  caused  tbe  injury 
whereof  complaint  is  now  made.  ...  It  will  be 
important  for  you  to  determine,  under  this  ruling 
of  the  Court,  who  was  tlie  owner  of  the  property 
at  the  time  the  railroad  was  completed  at  Oak 
Street  and  at  Forrest  Street  in  such  manner  as 
to  occasion  the  damages  for  which  the  complaint 
is  brought.  ...  If  you  find  that  the  of^struction 
or  excavation  in  Oak  Street  which  caused  injury 
to  these  properties,  was  not  completed  on  the 
17th  day  of  November,  1883,  then  the  plaintiff 
cannot  recover  any  damage^  for  the  obstruction 
of  Oak  Street  in  this  case." 

Verdict  for  the  defendant,  and  judgment  ac- 
cordingly. Plaintiff  thereupon  took  this  writ, 
assigning  for  error,  inter  alia,  the  portions  of 
the  charge  of  the  Court  above  cited. 

Charles  Hunsicker  {Henry  M,  Tracy  with 
him),  for  plaintiff  in  error. 

The  right  to   bring  a  suit  for  damages  was* 
complete  when  the  road  was  located. 

Wadhams  r.  R.  R.  Co.,  6  Wright,  310. 

Neal  V,  R.  R.  Co.,  2  Grant's  Cases,  137. 

Beale  v.  R.  R.  Co.,  5  Norris,  509. 
Thi^  is  made  clear  by  the  obligation  to  secure 
damages  before  work  is  begun. 

Schuylkill  Nav.  Co.  r.  Thobum,  7  S.  &  R.  421. 

Buckwalter  v.  Bridge  Co.,  2  Wright,  281. 
Charles  H,  Stinson,  for  defendant  in  error. 

March  12,  1888.  The  Court.  This  action 
on  the  case  was  brought  by  Johanna  O'Brien, 
executrix  of  the  last  will  and  testament  of  Jere- 
miah O'Brien,  deceased,  to  recover  damages  for 
an  alleged  consequential  injury  to  certain  real 
property  of  said  Jeremiah  O'Brien,  in  Consho- 
hocken,  arising  out  of  the  location  and  construc- 
tion of  the  Pennsylvania  Schuylkill  Valley  Bail- 
road.  The  railroad,  which  was  located  upon  the 
company's  own  ground,  runs  through  Consho- 
hocken,  in  a  northwesterly  direction,  parallel 
with,  but  north  of,  Marble  Street,  crossing  at 
right  angles  Maple,  Oak,  Forrest,  and  Fayette 
streets.  O'Brien's  property  consisted  of  a  lot 
on  the  corner  of  Marble  and  Forrest,  and  <5ther 
lots  adjoining  on  the  south  ;  also  another  lot  on 
Oak  Street,  some  distance  south  of  Marble.  Thus 
it  will  be  observed,  the  railroad  was  north  and 
O'Brien's  properties  were  all  south  of  Marble 
Street. 

Tbe  grade  of  the  railroad  required  an  excava- 
tion of  some  thirteen  or  fourteen  feet  to  be  made 
at  the  several  street  crossings.  When  the  work 
was  commenced,  a  temporary  bridge  was  thrown 
over  Oak  Street,  until  the  entire  excavation  was 
complete,  when  a  permanent  bridge  was  built 
over  Forrest ;  then  the  temporary  structure  over 
Oak  was  removed,  the  street  fenced  across,  and 
it  so  remained.    The  bridge  over  Foirest  is  ele- 
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vated  several  feet  above  the  grade  line  of  the 
street,  and  the  approach  is  so  steep  and  difficult 
as  to  greatly  impede  and  obstruct  travel  over  it. 
The  plaintiff  in  her  declaration  complains  in  sub- 
stance, tijat,  by  reason  of  the  premises,  the  streets 
and  highways  mentioned  are  obstructed,  reason- 
able access  to  the  plaintiff's  property  prevented, 
the  property  rendered  inconvenient  for  use  as  a 
habitation,  and  the  value  thereof  greatly  depre- 
ciated ;  and,  although  no  part  of  bis  property  has 
been  taken,  yet,  she  alleges,  that  in  consequence  ef 
the  construction  of  the  road,  it  has  been  iajcrred 
and  in  great  measure  destroyed. 

Jeremiah  O'Brien  died  on  the  17th  November, 
1888,  and  it  seems  to  be  conceded  that  the  rail- 
road had  been  located,  and  the  excavation  of 
these  streets  commenced  before  that  date ;  but 
the  work  was  not  completed  until  about  the  1st 
April,  1884.  The  Court  instructed  the  jury,  if 
they  should  find  that  the  excavation  was  made, 

^and  the  bridge  built  after  the  death  of  O'Brien, 
the  plaintiff  oonld  not  maintain  her  suit  as  exe- 
ctlktrix.  "  I  instruct  you,"  says  the  learned 
Judge,  "  that  the  person  who  was  the  owner  of 
the  property  at  the  time  the  railroad  company 
constructed  its  railway  over  Oak  Street  and  over 
Forrest  Street,  is  the  party  who  is  entitled  to 
recover  the  damages;  and  by  that  I  mean  the 
party  who  owned  the  property  at  the  completion 
of  that  part  of  the  railway  that  caused  the  injury, 
whereof  complaint  is  now  made.  ...  It 
will  be  important  for  you  to  determine  under  this 
ruling  of  the  Court,  who  was  the  owner  of  the 
property  at  the  time  the  railroad  was*  completed 
at  Oak  Street  and  at  Forrest  Street  in  such  man- 
ner as  to  occasion  the  damages  for  which  the  com- 
plaint is  brought.  ...  If  you  find  that  the 
obstruction  or  excavation  in  Oak  Street,  which 
ca^ed  injury  to  these  properties,  was  not  com- 
pleted on  the  17th  day  of  November,  1883,  then 
the  plaintiff  cannot  recover  any  damages  for  the 
obstruction  of  Oak  Street  in  this  case." 

This  instruction  of  the  Court  is  the  only  error 
assigned.     No  other  question  affecting  the  plain- 

^tifi's  right  to  recover  is  raised  on  this  record. 
The  right  of  action  is  based  on  the  eighth  section 
of  the  sixteenth  article  of  the  new  Constitution, 
which  provides  that,  ^*  Municipal  and  other  cor- 
porations, and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public 
use,  &hall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  construction  or 
enlargement  of  their  works,  highways,  or  im- 
provements, which  compensation  s/uUl  be  paid  or 
secured  before  $nch  taking y  injitry^  or  destruc- 
tion,** The  provision  for  an  actual  taking,  it  will 
be  observed,  is  precisely  the  same  as  for  a  conse- 
quential injury  to  property ;  the  section  applies 
equally  and  alike  in  both  cases.  If  O'Brien's 
property  has  been  injured  within  the  meaning  of 


this  section  of  the  Constitution,  it  is  plain  thftt 
the  compensation  was  payable  before  the  injury 
was  done,  and  the  right  of  action  certainly  accrued 
at  the  time^  the  compensation  waa  to  be  made. 
The  provisions  of  the  Constitution  are,  in  this 
respect,  analogous  to  those  of  the  general  railroad 
law  of  19th  February,  1849,  which  provides 
<*  that  before  such  company  shall  ent^r  upon,  or 
take  possession  of  any  suob  lands  or  material, 
they  shall  make  ample  compensation  to  the 
owner,  or  owners,  thereof,  or  tender  adequate 
security  therefor." 

It  has  been  repeatedly  held,  construing  this 
Act  of  1849,  that  when  the  railroad  has  been 
located,  the  land  has  been  taken  and  appropri- 
ated for  public  use ;  that  the  right  of  the  Umd- 
owner  to  sue  for  his  damages  is  complete,  and  he 
may  recover  all  which  may  be  caused  by  the 
location,  and  by  the  subsequent  construction ; 
that  he  can  have  but  one  action,  and  that  the 
damages  cannot  be  severed.  (Wadhams  v, 
Lackawanna,  etc.  R.  R.  Co.,  42  Peno.  310; 
Beale  v.  Penna.  E.  R.  Co.,  86  Id.  609.)  The 
constitutional  provision  must  we  think,  receive 
a  similar  construction.  If  the  damages  mu9t  be 
paid  or  secured  before  the  injury,  it  foUows,  that 
as  soon  as  the  work  is  actually  undertaken  at  the 
point  where  the  injury  is  done,  according  to  the 
plans  and  purposes  of  the  company,  as  defined  by 
their  location,  grade,  and  general  scheme  of  con- 
structi|p,  the  injury  is  complete;  and,  if  the 
damages  are  neither  paid  nor  secured,  an  action 
may  be  maintained  for  the  damages  consequent 
upon  the  cotanpletion  of  the  road  in  accordance 
therewith. 

The  action  is  not  for  an  ordinary  trespass  ;  no 
actual  tresspass  was  committed;  the  injury,  if 
arty,  is  purely  consequential.  It  is  an  injury 
arising  from  the  proposed  construction  and  com- 
pletion of  the  road,  which  has  been  already 
undertaken ;  it  is  a  single  injury  entire  and  in- 
divisible, and  the  damages  cannot  be  severed. 
There  can,  therefore,  be  but  one  action  and  that 
action,  as  we  have  said,  may  be  brought  as  soon 
as  the  work  which  results  in  the  injury  com- 
plained of,  is  undertaken. 

It  is  not  in  conformity  with  either  the  letter  or 
the  spirit  of  the  Constitution  to  hold,  that  the 
right  of  action  shall  be  postponed  until  the  injury 
is  complete,  for  the  provision  is  plain  that  "  the 
compensation  shall  be  paid  or  secured  before  the 
taking,  injury,  or  destruction."  Moreover,  if  the 
right  of  action  be  thus  postponed,  it  would  be  in 
the  power  of  the  company,  by  a  tardy  perform- 
ance, to  delay  the  action  indefinitely. 

The  action  is  for  consequential  damages  on 
the  principles  of  the  common  law,  but  the  right 
of  action,  in  advance  of  the  injury,  is  conferred 
by  the  provisions  of  the  Constitution,  and  in  this 
respect,  the  present  case  differs  from  the  Schuyl- 
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kill  Narigation  Co.  v.  Tboburn  (7  S.  &  R. 
410).  The  case  of  Baokwalter  v.  Black  Rock 
Brid^  Co.  (88  Pena.  28J),  is  more  in  acccA'd 
with  the  facts  and  principles  of  this  case.  In 
that  case,  the  charter  of  the  bridge  company  pro- 
Tided,  in  a  certain  contingency,  for  the  payment 
of  eomequential  damages  to  the  owner  of  a  ferry 
over  the  stream  npon  which  the  bridge  was  to  be 
built.  It  provided  for  the  assessment  of  all  dam- 
ageR  which  the  owner  of  the  ferry  '*  shall  sustain 
by  reason  of  the  erection  of  the  said  bridge;" 
which  damages,  it  was  provided,  should  ''be  paid 
by  tbe  said  company  before  the  erection  of  the 
fiaid  bridge."  The  damages  were  assessed  before 
tbe  work  began,  bnt  were  estimated  according  to 
tbe  injury  which  tbe  ferryman  would  sustain 
wben  tbe  work  was  complete. 

Whether  Jeremiah  O'Brien,  by  the  construc- 
tion of  this  railroad,  sufiered  any  injury,  peculiar 
to  bimself,  and  different  in  kind  and  degree  from 
that  which  is  sustained  by  the  general  public,  is 
a  qaestion  not  raised  by  the  assignments  of  error. 
That  question  is,  therefore,  not  before  us,  all  that 
we  do  decide*  is,  that  if  the  injury  is  such  as  was 
oontenplated  by  the  Constitution,  the  right  of 
action  accrued  when  this  particular  part  of  the 
work  was  actually  undertaken. 

Tbe  judgment  is  therefore  reversed,  and  a 
▼aiire  facias  de  novo  awarded. 

Opinion  by  Clakk,  J. 

Trdkket,  J.,  absent.  l.  l.,  jt. 


Jin.  '87, 175.  February  7,  1888. 

Baltimore  &  Philadelphia  R.  R.  Co,  v. 

Springer. 

£minml  domain — Damages  $uffered  hy  appro- 
priation of  land  hy  a  railroad  company  for 
iU  o%Bn  use — Principles  governing  the  assess- 
mmtof. 

The  proper  measure  of  the  injury  sustained  by  a 
Und-owner  by  reason  of  an  entry  upon,  and  appro- 
pHttioB  of,  any  portion  of  his  land,  is  the  differeuoe 
between  the  market  or  selling  value  of  his  land,  before 
and  after  such  entry  and  appropriation. 

In  determining  this  difference  in  market  or  selling 
▼alae,  the  advantages  and  the  disadvantagee  resulting 
from  the  appropriation  are  to  be  taken  into  considera- 
tion. 

The  advantages  and  disadvantages  are  to  be  esti- 
nuted  upon  the  farm  or  tract  as  a  whole,  and  not  upon 
etch  separate  field  as  though  it  was  a  separate  property. 

An  advantage  accruing  to  one  farm  or  tract  by  reason 
of  the  construction  of  a  railroad  near  or  through  it 
cannot  be  set  off  against  an  injury  sustained  by  another 
pieoe  of  property  belonging  to  the  same  owner. 

The  owner  of  a  farm  or  tract,  part  of  which  is  bene- 
fited, and  another  part  of  which  is  injured,  cannot 
diride  bis  prc^erty  arUtrarUy  so  as  to  exclude  firom 


the  consideration  of  the  jury  the  advantages  he  secures 
in  one  place  while  recovering  for  the  disadvantages 
suffered  in  another. 

Evidence  as  to  the  price  offered  by  ax^  intending 
parchaser  for  a  portion  of  the  tract  so  appropriated,  is 
inadmissible. 

Error  to  the  Common  Pleas  of  Delaware 
County.  « 

Trespass,  by  Edward  K.  Springer  against  the 
Baltimore  and  Philadelphia  Railroad  Company 
to  recover  damages  for  property  taken  by  de- 
fendants. 

A  jury  of  view  appointed  at  the  instance  of 
plaintiff  awarded  damages  in  the  sum  of  $800, 
whereupon  Springer  appealed,  and  the  action  was 
tried  in  the  above  form. 

Upon  the  trial,  before  Clayton,  P.  J.,  it 
appeared  that  plaintiff  is  the  owner  of  a  farm  of 
46  acres  which  be  acquired  by  two  purchases. 
He  first  bought  a  tract  of  about  54  acres,  of 
which  he  sold  about  14  acres.  He  subsequently 
bought  an  adjoining  tract  of  6  acres  upon  the 
east.  The  whole  46  acres  are  used  and  con- 
trolled by  plaintiff,  part  being  cultivated  by  him, 
and  part  by  others.  It  is  not  divided  by  any 
natural  or  artificial  boundaries  that  are  visible  on 
the  ground,  but  a  surveyor's  line  was  run  across 
it  and  its  position  indicated  by  a  dotted  line  upon 
a  draft  offered  in  evidence.  The  surveyor  testi- 
fied that  when  the  line  was  run  by  him  there  was 
no  fence,  no  hedge-row  or  monuments  of  any 
sort  on  the  ground  to  indicate  its  location.  Plain- 
tiff testified  that  at  one  time  there  had  been  a 
hedge-row  of  brush  on  or  near  the  line  rup  by 
the  surveyor,  but  that  he  had  cleared  it  away. 
The  part  of  the  farm  lying  west  of  the  dotted 
line  on  the  plan  contains  about  13  acres,  and  has 
been  used  for  some  years  as  a  truck  patch.  This 
13  acres  was  not  interfered  with  by  the  defendant 
company.  The  balance  of  the  46  acres  was 
divided  by  the  railrofMl. 

It  was  contended  by  the  plaintiff  that  the>por- 
tion  of  13  acres  should  be  treated  as  a  distinct 
and  separate  property,  and  left  out  of  view  in  tb^ 
assessment  of  dami^es;  that  whatever  benefit 
accrued  to  this  part  belonged  to  plaintiff;  and 
that  the  damages  buffered  as  to  the  rest  of  the 
farm,  he  claimed  a  right  to  recover  for. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows :  *'  As  to  these  divisions,  gentlemen,  the  total 
tract  of  land  owned  by  the  plaintiff  is  about  forty- 
six  acres.  He  alleges  that  it  is  really  two  tracts 
of  land,  and  that,  so  far  as  one  of  these  tracts  is 
concerned,  the  jury  are  not  entitled  to  assess  dam- 
ages against  him.  Well,  now,  gentlemen,  upon 
that  subject  I  will  say  to  you  that  if  you  find, 
upon  examining  this  map,  and  from  the  testi- 
mony you  have  heard,  that  the  land  as  taken  by 
the  railroad  company  takes  a  part  of  each  of  these 
tracts,  then 'they  are  to  be  considered  as  a  whole ; 
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and  according  to  the  map,  it  seems  to  me,  the  land 
taken  here  does  take  a  part  of  the  seventeen  acre 
tract.  If  it  does,  then  it  is  to  be  considered  as  a 
whole,  a  fract  of  forty-six  acres.  Ordinarily  the 
damages  must  be  confined  to  the  land  taken,  or 
to  the  sub-divisions  from  which  the  land  is  taken, 
and  damages  to  other  lots  separated  by  roads  or 
streets,  alleys,  or  permanent  divisions  of  the  land 
should  not  be  taken  into  consideration ;  but  where 
a  man  owns  an  entire  tract  of  land,  purchased  by 
one  deed,  and  included  in  one  title,  if  it  is  used 
for  one  purpose,  temporary  sub-divisions  make  no 
difference.  Tou  will  allow  for  the  disarrange- 
ment of  the  temporary  sub-divisions;  but  you  do 
not  change  the  mode  of  assessing  the  advantages 
or  damages  to  the  land.  The  damages  and  bene- 
fits are  to  be  considered  in  relation  to  the  whole 
tract  on  each  side  of  the  road,  but  the  damages 
to  the  separate  tracts  are  to  be  considered  sepa- 
rately. Where  a  whole  tract  is  used  for  one  busi- 
ness, the  whole  tract  is  to  be  considered  as  one, 
the  land  must  be  considered  as  it  stands.  If  the 
jury  find  as  a  fact  that  the  whole  tract  of  forty- 
six  acres  has  been  actually  divided  into  different 
farms,  separated  by  fixed  lines — not  a  mere  tem- 
porary division,  but  an  actually  settled  and  reason- 
ably permanent  one,  then  the  damages  and  bene- 
fits are  to  be  separately  considered,  otherwise 
they  are  to  be  considered  as  one  whole  tract." 

Verdict  for  the  plaintiff  for  $2569.12  and  judg- 
ment thereon.  A  rule  for  a  new  trial  having 
been  discharged,  defendant  took  this  writ  and 
assigned  for  error,  inter  alia,  the  portion  of  the 
charge  above  citec^,  and  the  admission  of  certain 
evidence  bearing  upon  the  points  covered  there- 
by. (First,  second,  and  seventh  assignments  of 
error.)  Another  specification  of  error  (the  third) 
raised  the  question  whether  an  offer  made  to  the 
owner  to  purchase  a  part  of  liis  land  is  evidence 
in  his  favor  on  a  trial  of  the  issue  between  the 
owner  and  the  railroad  company. 

William  B.  Broomall,  for  plaintiff  in  error. 
As  to  the  first,  second,  and  seventh  assignments 
of  error,  see — 

Harrisburg  and  Potomac  R.  R.  v»  Moore,  4  Wbbklt 
Notes,  532. 
As  to  the  third  assignment,  see — 

East  Penna.  R.  R.  v,  Hiester,  4  Wright,  53. 

Pa.  &  N.  Y.  R.  R.  k  C.  Ck).  v.  Bunnell,  31  P.  P.  S. 
414. 

Pittsb'g,  Va.,  k  Charleston  R.  R.  v.  Rose,  24  Id.  362. 

Hays  V.  BrSggs,  24  Id.  273. 

Pittsb'g  k  West.  R.  R.  ».  Patterson,  11  Out,  461. 

George  B,  Lindsay  (  V.  Gilpin  Robinson  with 
him),  for  defendant  in  error. 

As  to  first,  second,  and  seventh  assignments, 
cited — 

Harrisb'g  and  Potomac  R.  R.  i;.  Moore,  4  Wbbklt 

NoTBS,  532. 
Todd  V.  Kankakee  and  nis.  R.  R.,  78  Ills.  530. 
State  V.  Digby,  5  Blackford,  543. 
8t.  L.  V.  k  T.  H.  R.  R.  t^.  Brown,  58  Ills.  61. 


March  12,  1888.  The  Court.  The  facta 
disclosed  by  an  examination  of  the  testimony  in 
this  case  are  as  follows:  The  plaintiff  in  the 
Court  below  is  the  owner  of  a  farm  containing 
forty-six  acres,  which  is  used  and  controlled  by 
him.  Part  of  it  is  let  to  others  to  cultivate  and 
partis  cultivated  by  the  plaintiff  and  his  employes. 
It  is  not  divided  by.  any  natural  or  artificial 
boundaries  that  are  visible  on  the  ground ;  but  a 
surveyor's  line  has  been  run  across  it  and  its 
position  indicated  upon  a  draft  that  was  placed 
before  the  jury  by  a  dotted  line.  The  surveyor 
testifies  that  when  the  line  was  run  by  him  there 
was  no  fence,  no  hedge-row,  no  monuments  of 
any  sort  on  the  ground  to  indicate  its  location. 
The  plaintiff  testified  that  at  one  time  there  had 
been  a  hedge-row  of  brush  on  or  near  the  line 
run  by  the  surveyor,  but  that  he  had  cleared  it 
away.  The  part  of  the  farm  lying  between  the 
surveyor's  line  and  the  Springfield  road  contains 
about  thirteen  acres,  and  has  been  used  for  some 
years  as  a  "  truck  patch."  It  was  contended  on 
the  trial  that  this  part  of  the  farm  should  be 
treated  as  a  distinct  and  separate  property,  and 
left  wholly  out  of  the  view  in  the  assessment  <^ 
the  plaintiff's  damages.  Whatever  advantages 
accrued  to  this  part  of  the  farm  the  plaintiff  con- 
tended belonged  to  him,  and  whatever  disadvan- 
tages were  suffered  as  to  the  balance  of  his  farm 
thus  divided  he  claimed  a  right  to  recover  for. 
In  this  way  he  cut  off  all  the  balance  of  his  farm 
from  the  Springfield  road,  by  the  surveyor's  line, 
and  asked  to  be  paid  for  the  incdnvenience  thus 
created. 

The  general  principles  applicable  to  this  case 
have  been  declared  by  this  Court  with  such  fre- 
quency and  clearness  as  to  make  a  discussion  of 
them  at  this  time  unnecessary.    They  are  these : — 

1st.  The  proper  measure  of  the  injury  sus- 
tained by  a  land-owner  by  reason  of  an  entry 
upon,  and  appropriation  of  any  portion  of  his 
land  is  the  difference  between  the  market  or  sell- 
ing value  of  his  land  before  and  after  such  entry 
and  appropriation. 

2d.  In  determining  this  difierence  in  market 
or  selling  value,  the  advantages  and  disadvantages 
resulting  from  the  appropriation  are  to  be  taken 
into  consideration. 

8d.  The  advantages  and  disadvantages  are  to 
be  estimated  upon  the  farm  or  tract  as  a  whole 
and  not  upon  each  separate  field  as  thongh  it  was 
a  separate  property. 

4th.  An  advantage  accruing  to  one  farm  or 
tract  by  reason  of  the  construction  of  the  railroad 
near  or  through  it  cannot  be  set  off  against  an 
injury  sustained  by  another  piece  of  property 
belonging  to  the  same  owner. 

5th.  Nor  can  the  owner  of  a  farm  or  tract, 
part  of  which  is  benefited  and  another  part  of 
which  is  injured,  divide  his  property  arbitrarily 
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10  as  to  exclude  from  the  consideration  of  the 
jury  the  advantages  be  secures  in  one  place, 
while  recovering  for  the  disadvantages  suffered 
in  another. 

These  well  settled  rules  applied  to  the  facts 
diselosed  in  this  case  show  that  the  contention  of 
the  plaintifif  cannot  be  sustained.  It  was  error 
to  sabmit  to  the  jury  the  question  whether  ^<  the 
whole  tract  of  forty-six  acres  has  been  divided  into 
difierent  farms,  separated  by  fixed  lines,  not  a 
mere  temporary  division,  but  actually  settled  and 
leasonably  permanent  one,"  for  there  was  no 
eridence  on  which  such  a  finding  coul4  rest.  We 
think  the  third  assignment  of  error  is  also  sus- 
tained. The  question  was  not  what  had  been 
offered  for  some  particular  building  lot,  but  what 
was  the  value  of  the  plaintiff's  farm  as  a  whole 
before  and  after  the  railroad  had  passed  through  it. 

Jot^ment  reversed,  and  venire  de  novo  awarded. 

Opinion  by  Williams,  J.   ^ 

Trdnkey^  J.,  absent.  h.  o.  o. 


luk  '88, 146.  February  24,  1888. 

Salsbury  v.  Black. 

MjedmBnt^Parol  trust— Act  of  April  22,  1856. 

A  promise  to  purchase  real  estate  at  a  sheriff's  sale, 
and  eon?ej  it  within  a  limited  time  to  the  defendant 
in  the  execution,  creates  a  contract  resting  on  parol 
merely,  and  does  not  transfer  any  title  to  the  land. 

Eren  where  no  time  is  limited  for  the  redemption, 
Ae  law  will  fix  a  reasonable  time,  and  will  not  allow 
a  p&rtj  claiming  such  a  right  to  lie  by  for  three  years, 
while  the  purchaser  makes  valuable  improvements 
ipon  the  same,  and  then  claim  the  property. 

Error  to  the  Common  Pleas  of  Lackawanna 
CoQDty. 

Ejectment,  by  Helen  C.  Salsbury  against 
Robert  T.  Black  to  reoover  possession  of  a  cer- 
tain lot  in  the  city  of  Scranton. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court. 

On  the  trial,  before  Knapp,  J.,  counsel  for 
plaintiff  after  showing  that  search  had  been  made 
for  certain  depositions  of  defendant  without 
finding  them,  offered  to  prove  their  contents. 
Objected  to  by  defendant.*  The  Courts  "I 
don't  think  the  loss  of  the  depositions  has  been 
sofficiently  shown  to  warrant  the  admission  of 
parol  testimony  of  their  contents.  Objection  sus- 
tained.    (Fourteenth  assignment  of  error.) 

The  Court  charged  the  jury  as  follows :  "  The 
ease  which  you  have  been  occupied  in  listening 
to  for  two  days  has  now  reached  its  close.  Un- 
der all  the  testimony  that  has  been  offered  by  the 
parties  I  shall  instruct  you,  as  a  matter  of  law, 
tbat  the  plaintiff  cannot  recover.     (First  assign- 


ment of  error.)  If  we  have  made  a  mistake  in 
tliis  it  can  be  corrected  by  a  higher  Court.  The 
responsibility  is  not  upon  you  but  upon  the  Court. 

*'  The  plaintiff  and  defendant  have  presented 
certain  points  upon  which  they  ask  the  Court  to 
charge  you.  I  will  read  these  points  and  an* 
swer  them. 

The  defendant's  points  are  as  follows : — 
'"«(!)  That  the  Act  of  April  22,  1856,  re- 
quires that  all  trusts  in  real  estate  shall  be  in 
writing,  signed  by  the  party  holding  the  title 
therefor,  and  the  plaintiff  having  failed  to  prove 
the  existence  of  any  written  agreement,  yoni^ 
verdict  must  be  for  the  defendant.'  Answer. 
Under  the  evidence  in  this  case  this  point  is 
affirmed.     (Second  assignment  of  error.) 

"  *  (2)  That  resulting  trusts  can  be  created 
only  by  the  payment  of  a  part  of  the  purchase- 
money  by  the  party  claiming  to  be  cestui  que 
trusty  or  by  fraud  at  the  time  of  the  purchase  on 
the  part  of  the  purchaser  at  a  sheriff's  sale,  and 
both  these  requirements  being  entirely  wanting 
in  this  case,  your  verdict  must  be  for  the  defen- 
dant.' Answer.  This  point  is  affirmed.  (Third 
assignment  of  error.) 

<^ '  (3)  That  the  plaintiff  having  failed  to  prove 
that  Black  used  any  fraudulent  means  in  obtain- 
ing the  title  at  sheriff's  sale,  and  also  having 
failed  to  show  payment  by  her  .of  any  portion  of 
the  purchase-money,  she  had  failed  to  establish  a 
trust  ex  malefidoy  and  your  verdict  must  be  for 
the  defendant.'  Answer.  This  point  is  affirmed. 
(Fourth  assignment  of  error.). 

" '  (4)  That  to  establish  any  trust  in  favor  of 
plaintiff  in  this  case,  she  must  show  what  the 
agreement  creating  the  same  was  by  testimony 
that  is  clear,  explicit,  and  unequivocal,  and  hav- 
ing failed  toshow  either  the  amount  to  be  paid, 
time  of  payment,  or  any  other  clear  and  definite 
arrangement,  your  verdict  must  be  for  the  defen- 
dant.' Answer.  This  point  is  affirmed.  (Fifth 
assignment  of  error.) 

" '  (5)  That  in  any  ev^nt  by  her  laches  in 
neglecting  for  more  than  three  years  to  notify  the 
defendant  of  her  intention  to  claim  the  property^ 
during  which  time  the  defendant  had  expended 
large  sums  of  money  in  repairs  and  other  ex- 
penses, she  has  lost  any  equity  to  which  she  might 
have  been  entitled,  and  cannot  recover.'  Answer. 
Upon  this  point  we  say,  that  under  our  answers 
to  the  previous  points,  it  becomes  unnecessary  to 
either  affirm  or  refuse  this  point. 

"  *  (6)  That  under  the  facts  proven  in  this 
case,  and  the  law,  plaintiff  must  reimburse  the 
defendant  for  whatever  reasonable  outlays  he  has 
made  in  the  maintenance,  repair,  and  improve- 
ment of  the  property  described  in  the  writ.' 
Answer.  It  becomes  unnecessary  also  to  answer 
this  point. 

« ( (7)  That  under  the  law  and  evidence,  your 
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verdict  in  this  case  must  be  for  the  defendant.* 
Answer,  This  point  is  affirmed.  (Sixth  assign- 
ment of  error.) 

"The  plaintiff  has  presented  the  following 
points,  which  are  refused : — 

"  *  (1)  If  the  jury  find  from  the  evidence  that 
the  plaintiff,  Helen  C.  Salsbury,  has  a  deed  for 
the  land  in  question,  and  was  the  owner  of  the 
house  and  lot  before  and  at  the  time  the  land  was 
sold  by  the  sheriff  on  execution  isvsued  by  R.  T. 
Black  upon  his  judgment  versus  John  L.  Hull,  a 
former  owner  of  the  real  estate,  and  that  Mrs. 
Salsbury  was  induced  to  confide  in  the  verbal 
promise'  and  agreement  of  R.  T.  Black  that  he 
would  attend  the  sheriff's  sale  for  her  and  bid  off 
the  land  for  her,  and  in  consequence  of  said  ver- 
bal promise  and  agreement  made  by  Black  he  ob- 
tained the  title  to  the  sanie,  by  the  sheriff's  deed, 
a  denial  by  Black  of  his  promise  and  agreement, 
and  refusal  to  let  Mrs.  Salsbury  have  the  property 
18  such  a  fraud  as  will  raise  a  constructive  trust 
and  make  Black  a  trustee  ex  malejicio,  and  the 
verdict  should  be  for  the  plaintiff.'  (Seventh  as- 
signment of  error.) 

"'(2)  That  if  the  jury  find  that  Mrs.  Sals- 
bury had  a  deed  from  George  Coray  for  the  land 
in  question,  and  that  she  was  induced  to  confide 
in  the  verbal  promise  and  agreement  of  R.  T. 
Black  that  he  would  attend  the  sheriff's  sale  and 
bid  off  the  land  for  her,  and  that  in  consequence 
he  was  allowed  to  obtain  a  legal  title  to  the  same, 
his  denial  of  the  confidence  is  such  a  fraud  as 
will  make  him  a  trustee  ex  maleficiOy  and  the 
verdict  should  be  for  the  plaintiff.'  (£ighth  as- 
signment of  error.) 

"  '  (3)  That  if  the  jury  find  from  the  evidence 
that  Mrs.  Salsbury  was  the  owner  of  the  land  in 
question  before  and  at  the  time  of  the  sheriff's 
sale,  and  that  she  paid  the  interest  on  the  Sher- 
wood mortgage  at  Black's  request  to  stop  the 
foreclosure  of  that  mortgage,  upon  the  verbal 
promise  and  agreement  by  Black  that  if  she 
would  pay  said  interest  he  would  sell  the  land 
upon  his  lien  at  sheriff's  sale  and  buy  the  land 
for  her,  and  after  the  sheriff's  sale  told  her  he 
had  done  as  he  had  before  told  her,  and  in  con- 
sequence of  the  confidence  and  trust  she  reposed 
in  him  by  reason  of  said  promise  and  agreement. 
Black  became  the  holder  of  the  legal  title  ob 
tained  at  said  sheriff's  sale,  his  refusal  thereafter 
to  reconvey  the  title  to  her  is  such  fraud  as 
would  make  him  a  trustee  ex  maleficio  and  the 
verdict  should  be  for  the  plaintiff.'  (Ninth  as- 
signment of  error.) 

"  <(4)  That  if  the  jury  find  from  the  evidence 
that  R.  T.  Black,  the  defendant,  is  a  trustee  ex 
maleficio  and  that  the  plaintiff  is  entitled  to  the 
verdict,  the  defendant  is  not  to  be  allowed  for  any 
improvements  he  may  have  put  upon  the  prop- 
erty.'    (Tenth  assignment  of  error.) 


"  *  (5)  That  in  case  of  an  ejectment  to  enforce 
a  constructive  trust  when  the  legal  title  has  been. 
fraudulently  obtained,  a  previous  tender  of  reim- 
bursement is  not  necessary.  All  the  defendant 
would  be  entitled  to  is  the  money  actually  paid 
out  by  him  to  obtain  the  title,  and  as  this  defen- 
dant since  he  thus  obtained  the  title  has  enjoyed 
the  rents  and  profits  of  the  property  in  question 
he  will  not  be  entitled  to  interest  on  the  money 
so  expended  by  him  ;  and  the  jury,  in  case  the 
verdict  be  for  the  plaintiff,  should  fix  a  reasona- 
ble time  for  the  payment  of  the  same.'  ( Eleventh 
assignment  of  error.) 

**  *(6)  That  a  trust  arising  from  the  fraud  of 
holder  of  the  title  is  one  by  operation  of  law  ; 
and  where  one  procures  a  title  which  he  could 
not  have  obtained  except  by  a  confidence  reposed 
in  him  and  abuses  the  confidence,  he  becomes  a 
trustee  ex  maleficio.  Such  trust  arises  by  impli- 
cation and  construction  of  law  and  is  within  the 
proviso  of  the  fourth  section  of  Act  of  April  22, 
1856.'     (Twelfth  assignment  of  error.) 

«  i  (j^  That  if  under  all  the  facta  in  evidence 
in  this  case  the  jury  shall  find  in  favor  of  the 
plaintiff,  the  verdict  should  be  for  the  plaintiff  for 
the  land  described  in  the  writ,  upon  condition 
thait  she  pay  into  Court  for  the  use  of  the  defen- 
dant within  three  months  after  the  rendition  of 
the  verdict  the  6um  of  $4765,  the  amount  ex- 
pended by  Black  to  obtain  the  legal  title ;  other- 
wise the  verdict  to  be  set  aside  by  the  Court  and 
verdict  entered  for  defendant.' 

**  Gentlemen  of  the  jury,  you  will  render  your 
verdict  in  favor  of  the  defendant."  (Thirteenth 
assignment  of  error.) 

Verdict  for  defendant,  and  judgment  thereon. 
Plaintiff  then,  took  this  writ,  assigning  for  error 
the  ruling  on  the  offer  of  the  evidence  and  the 
points  as  noted  in  the  charge. 

Garrick  M.  Harding  and  W.  W.  Watton^  for 
plaintiff  in  error. 

The  ruling  of  the  Court  below  was  based  on  the 
cases  of  Hogg  v,  Mekins  (1  Grant,  67),  Barnett 
V.  Dougherty  (8  Casey,  871),  and  similar  cases, 
but  the  facts  of  the  present  case  are  not  within 
the  rule  in  those  cases. 

When  a  trust  arises  out  of  a  promise  as  an  in- 
ducement to  part  with  the  title,  or,  if  by  such 
means  a  party  is,  by  a  promise  made  or  confidence 
reposed  in  him,  enabled  to  obtain  the  legal  title, 
the  trust  in  such  cases  arises  ex  maleficio^  on  the 
principle  that  equity  will  not  permit  one  to  deprive 
another  of  a  title  he  actually  has,  by  such  a  pro* 
mise  not  intended  to  be  performed.  In  fact  two 
equitable  principles  enter  into  the  transaction  : 
First,  the  ownership  of  the  land  which  is  the 
equivalent  of  paying  for  it;  for  certainly  an  actual 
estate  in  the  land  is  as  good  as  the  money  paid  for 
it.  Second,  the  absolute  fraud  which  characterizes 
the  nonfulfilment  of  the  very  inducement  which 
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led  the  owner  to  part  with  his  estate.  And  it  is 
not  within  the  Aet  of  1856,  which  excepts  trusts 
or  confidences  arising  bj  implication  or  construc- 
tioo  of  law,  nor  does  it  make  any  difference  that 
the  title  was  acquired  through  a  judicial  sale. 
When  the  trust  arises  in  a  fraud,  it  vitiates  all 
deeds,  private  or  judicial. 

Be^le  r.  Wenti,  55  Pa.  St.  369  and  374. 

Hoffman  v,  Strohecker,  7  Watts,  86. 

Sheriff  V.  Neal,  6  Id.  534. 

McCullough  V,  Cower,  5  W.  &  8.  427. 

Meford  v.  Harrington,  5  Nor;  39. 

Bojnton  v,  Hoosler,  23  Smith,  453. 

8echrist»8  Appeal,  16  Id.  237. 

Cook  r.  Cook,  19  Id.  443. 

Chrisly  r.  Sill,  13  Norris,  380. 

Lingenfelter  r.  Ritchey,  8  Smith,  488. 
The  Statute  of  Frauds  is  a  salutary  Act,  but  to 


claims  under  a  parol  trust,  and  alleges  that  it 
comes  within  the  exception  of  the  Act  of  1856, 
for  tiie  reason  that  it  is  a  resulting  trust. 

The  facts,  stating  them  in  the  most  favorable 
way  for  the  plaintiff,  are  substantially  as  follows : 
At  and  for  some  time  before  the  sheriff's  sale,  the 
plaintiff  was  the  owner  of  the  house  in  question. 
The  defendant  occupied  it  as  her  tenant.  The 
rent  was  paid  to  her  brother.  There  were  three 
liens  on  the  property,  viz:  1st,  a  mortgage  of 
$2000,  held  by  a  Mrs.  Sherwood;  2d,  a  judg- 
ment for  $2000,  held  by  the  defendant ;  3d,  a 
judgment  in  favor  of  Thomas  Moore  for  $1249.54^ 
The  interest  upon  all  these  liens  was  largely  in 
arrear.  In  June,  1878,  the  defendant,  ascertain- 
ing that  the  Sherwood  mortgage  was  about  to  be 


suffer  it  to  become  instrumental  in  the  commis-  foreclosed,  notified  the  plaintiff,  who  lived  out  of 


sion  of  such  a  palpable  breach  of  faith  would 
make  it  the  source  of  the  grossest  injustice,  and 
would  enable  a  party  to  secure  the  fruit  of  every 
scheme  into  which  he  could  procure  a  friend  to 
enter  with  him.  The  authorities  forbid  this  to 
be  done. 

l>aff  V.  Wilson,  72  Pa.  St.  442. 
Beylor  v,  Cartson,  69  Id.  81. 
Rankin  v.  Porter,  7  Watts,  387. 
Edward  N.   Willard  and  Edward  B,  Sturges 
(with  them  Everett    Warren)^  for  defendant  in 
error. 

The  proof  to  establish  such  a  trust  as  plaintiff  at- 
tempts to  set  up  must  be  full,  clear,  and  convincing. 
McBarron  v.  Glass,  30  Pa.  St.  133. 
Bamet  r.  Dougherty,  32  Id.  371. 
Mo6s  r.  Calver,  64  Id.  424. 
Barnest's  Appeal,  106  Id.  310. 
McGinity  r.  McGinity,  63  Id.  38. 
Bricknell  p.  Barley,  7  Central  Reporter,  520. 
Ballentine  r.  White,  77  Pa.  27. 
Fanst  ».  Haas,  73  Id.  295. 
Moore  v.  Small,  19  Id.  461. 
It  cannot  be   contended  that  rents  accruing 
after  the   sale   should  be  so  applied,  or  would 
create  a  trust,  for  "  a  subsequent  payment,  how- 
ever  clearly  proved,  will  not  answer  the  require- 
ments of  the  law." 

Nixon's  Appeal,  63  Pa.  St.  282. 
Barnet  v.  Dougherty,  8  Casey,  371. 
"When  the  purchaser  at  a  sheriff's  sale  pro- 
mises to  hold  for  the  debtor,  and  afterwards  re- 
fuses to  comply  with  his  engagement,  the  fraud, 
if  any,  is  not  at  the  sale,  not  in  the  promise,  but 
in  its  subsequent  breach.     That  is  too  late.     It 
is  abundantly  settled  that  equity  will  not  decree 
such  a  purchaser  to  be  a  trustee^  unless  there  is 
something  more  in  the  transaction  than  the  mere 
violation  of  a  parol  agreement." 
Kellom  V.  Smith,  33  Pa.  St.  358. 
Barnet  r.  Dougherty,  32  Id.  371. 
Kraft  r.  Smith,  20  Weekly  Notes,  233. 

March  12,  1888.  The  Court.  This  was 
an  action  of  ejectment.  The  defendant  claimed 
title  bj  virtue  of  a  sheriff's  deed.     The  plaintiff 


the  county,  of  that  fact.  She  met  the  defendant 
in  Wilkes-Barre  shortly  thereafter,  and  an .  ar- 
rangement was  made  by  which  the  arrears  of 
interest  due  on  the  Sherwood  mortgage  were  paid, 
and  the  proceedings  stopped,  the  defendant  ad- 
vancing the  sum  of  $250  for  that  purpose.  The 
plaintiff  alleges  that  at  this  interview  the  de- 
fendant agreed  to  sell  the  property  on  his  judg- 
ment, and  buy  it  in  for  her.  This  would  leave 
it  subject  to  the  Sherwood  mortgage.  The  de- 
fendant denies  this,  and  says  he  told  her  if  the 
interest  was  paid  upon  the  mortgage,  he  would  let 
his  judgment  stand  ibr  two  years  at  six  per  cent. 
Be  that  as  it  may,  the  property  was  sold  by  the 
sheriff  upon  defendant's  judgment  in  the  follow- 
ing December.  The  plaintiff  had  notice  of  this 
sale:  she  came  to  Scranton  on  the  morning 
thereof;  had  an  interview  with  the  defendant 
previous  to  the  sale,  at  which  it  was  agreed  that 
he  would  buy  the  property  for  the  plaintiff.  He 
purchased  it  accordingly,  and  informed  her  of  it 
the  same  evening.  The  defendant  alleges  that 
plaintiff  was  to  have  Until  the  1st  of  April  fol- 
lowing to  redeem.  The  plaintiff  swears  that  no 
time  was  fixed.  The  defendant  purchased  the 
property,  and  paid  the  costs  of  the  sale,  taxes, 
etc.,  with  his  own  money.  The  plaintiff  did  not 
contribute  a  dollar  towards  .either  the  purchase 
money  or  the  expenses;  nor  did  she  offer  to  do 
so  for  three  years,  and  even  then  she  made  no 
tender  of  the  money.  When  the  property  was 
sold  at  the  sheriff's  sale,  the  times  were  hard, 
and  the  price  of  real  estate  very  low  in  Scran  ton. 
The  house  was  old  and  very  much  out  of  repair. 
At  the  time  this  ejectment  was  brought,  the  de- 
fendant had  expended  about  seven  thousand  dol- 
lars in  repairing  the  house  and  remodelling  it, 
until  it  is  now  a  comparatively  new  house,  and 
greatly  enhanced  in  value  thereby,  as  well  as  by 
the  advance  in  the  values  of  real  estate  in 
Scranton.  A  considerable  amount  of  this  ex- 
penditure was  made  prior  to  any  demand  by  the 
plaintiff  for  a  re-conveyance. 
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Under  these  faots,  it  is  not  difficult  to  apply 
the  law.  There  was  no  resulting  trust  arising 
from  the  payment  of  the  purchase  money,  for  the 
plaintiff  had  not  paid  any  portion  of  it.  Nor 
was  there  any  such  fraud  in  obtaining  the  title 
as  would  create  a  resulting  trust.  It  is  now 
settled  by  repeated  decisions  that  if  one  buys 
property  at  sheriff's  sale,  and  verbally  agrees  to 
hold  it  in  trust  for  the  defendant,  with  a  right  of 
redemption  in  the  defendant  within  a  limited 
period,  it  is  a  contract  resting  in  parol  merely, 
and  does  not  transfer  any  title  to  the  land  (Fox 
t;.  Heffner,  W.  &  S.  372;  Kellum  v.  Smith,  33 
Pa.  158).  In  the  case  last  cited,  it  was  said  by 
Justice  Stkong  :  "  When  a  purchaser  at  a  sheriff's 
sale  promises  to  hold  for  the  debtor,  and  after- 
wards refuses  to  comply  with  his  engagement, 
the  fraud,  if  any,  is  not  at  the  sale,  not  in  the 
promise,  but  in  its  subsequent  breach.  That  is 
too  late."  The  plaintiff  here,  although  not 
actually  the  judgment  debtor,  occupied  the  posi- 
tion of  one.  She  owned  the  property  bound  by 
the  judgment  Although  not  liable  for  the  judg- 
ment, her  property  was,  so  that  her  case  comes 
within  the  the  principle  of  those  cited.  The 
latest  case  upon  this  subject  is  Kraft  v.  Smith, 
decided  last  October  in  the  Western  District.  It 
is  not  yet  reported,  but  will  be  found  in  the  9 
Central  Reporter,  644  [S.  C,  20  Weekly  Notes, 
233].  The  subject  is  there  treated  exhaustively 
by  our  brother  Green,  and ,  many  of  the  authori- 
ties cited.  I  need  not  add  to  what  was  there 
better  said. 

Not  only  is  this  case  barren  of  a  resulting  trust, 
but  the  testimony  fails  to  disclose  any  fraud  legal 
or  actual.  The  defendant  admits  that  the  plain- 
tiff could  have  redeemed  up  to  the.  first  of  April 
following  the  sale.  The  plaintiff  says,  no  time 
was  fixed.  Granted.  The  law  then  fixes  a  rea- 
sonable time.  Equity  will  not  give  an  ilnlimited 
time  to  redeem.  It  will  not  allow  a  person 
claiming  such  a  right  to  lie  by  for  three  years, 
taking  the  chances  of  the  market,  and  then  when 
the  property  has  been  repaired  and  greatly  in- 
creased in  value  by  the  change  of  times,  come 
forward  and  demand  a  conveyance.  To  permit  it 
in  this  case  would  allow  this  plaintiff  to  get  back  a 
property  worth  $15,000  for  one-third  of  that  sum. 

The  allegation  that  the  defendant  was  paid  out 
of  the  rents  is  not  sustained  by  the  evidence.  It 
was  not  proved  that  any  rent  was  due  at  the  time 
of  the  sheriff's  sale.  On  the  contrary,  he  had 
advanced  $250  out  of  rent  subsequently  falling 
due  to  enable  the  plaintiff  to  pay  the  interest  on 
the  Sherwood  mortgage. 

What  has  been  said  substantially  covers  all  the 
assignments  of  error  except  the  last  one.  This 
will  not  be  discussed  because  not  in  conformity 
with  the  rules  of  Court.  I  have  looked  at  it  suf- 
ficiently to  say,  however,  that  if  the  deposition  was 


improperly  rejected,  it  did  the  plaintiff  no  harm. 
Her  *case  was  too  hopelessly  bad  to  be  cured  by 
this  deposition. 

Judgment  afiirmed. 

Opinion  by  Paxson,  J. 

Trunkey  and  Clajik,  JJ.,  absent. 

w.  M.  8.,  Jr. 


Jan.  '88,  2.  February  15, 1888. 

Livingood  v.  Heffner. 

Will,  construction  of — Power  of  Sale  to  executor 
— Power  vests  in  administrator  c.  t,  a, 

A  testator  died  July  16,  1860,  leaving  a  will  in 
which  he  left  his  estate  to  his  widow  for  life,  providing 
that  in  case  of  re-marriage  she  should  have  only  what 
the  law  allowed  her.  At  her  request  the  execntor 
was  directed  to  sell  real  estate  and  invest  the  money 
for  her  benefit  daring  life,  with  remainder  over.  By 
the  next  olanae  the  testator  appointed  an  exeeator 
and  continued,  *'  and  [I]  empower  him  to  give  a  deed 
for  my  real  estate,  the  same  as  I  myself  could  have 
done  if  living."  February  14,  1887,  letters  of  admin- 
istration c.  t.  a.  were  granted  upon  the  estate.  Feb- 
ruary 15,  1887,  the  widow,  then  re-married,  requested 
a  sale.  The  administrator  offered  for  sale  and  sold  the 
property  to  defendant,  who  refused  to  accept  a  deed, 
denying  the  power  of  the  administrator  to  make  title: 

He/d,  that  the  title  was  good.  The  administrator 
had  a  power  of  sale,  and  the  request  by  the  widow  was 
immaterial. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Case  stated  in  which  "William  H.  Livingood, 
administrator  cum  testamento  annexo  of  Samuel 
Machemer,  deceased,  was  plaintiff,  and  3iilton 
H.  Heffner  was  defendant,  as  follows  : — 

Samuel  Machemer,  the  decedent,  died  on  the 
1 6th  day  of  July,  A.  D.  1860,  seised  of  a  messu- 
age and  tract  of  land  situate  in  Long  Run  Valley, 
Wayne  Township,  Schuylkill  County,  adjoining 
property  of  Michael  Dress,  Charles  Kantner,  and 
others,  containing  twenty-nine  acres,  more  or  less. 
He  left  a  will  dated  July  14,  1860,  a  copy  of 
which  was  annexed  to  and  made  part  of  the 
case  stated.  Joseph  Woomer  was  the  executor 
named  in  said  will.  The  will  was  probated  oa 
the  20th  day  of  July,  1860,  before  Jacob  Feger, 
register  of  said  county  at  Pottsville.  The  said 
Woomer  declined  to  accept  the  trust,  and  is  now 
believed  to  be  dead.  On  the  14th  day  of  Febru- 
ary, 1887,  letters  of  administration  cum  testa- 
mento  annexo  de  bonis  non  were  granted  to  said 
William  H.  Livingood.  On  the  15th  day  of 
February,  1887,  Elizabeth  Moyer,  the  widow 
requested  in  writing  the  administrator  o.  t,  a. 
to  sell  the  above  described  property.  In  con- 
sequence of  the  foregoing  request  and  by  vir- 
tue of  his  office  under  the  will,  the  said  William 
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H.  LfviDgood  advertised  said  property  for  sale  on 
the  12th  day  "of  March,  1887,  and  on  said  day 
sold  the  same  to  Milton  H.  Heffher,  the  defend- 
ant, for  nine  hundred  and  forty-seven  dollars. 

Milton  H.  Heifner  now  refuses  to  pay  the  pur- 
ebase-money,  upon  the  ground  that  the  said 
Elizabeth  Moyer  (late  Machemer),  married  again, 
and  chat  the  said  William  H.  Livingood,  admin- 
istrator as  aforesaid,  had  not  the  power  to  vest 
io  Heffher  the  title  to  the  premises. 

If  the  Court  be  of  the  opinion  that  the  plaintiff 
s  competent  to  vest  in  defendant  the  title  of 
Samuel  Machemer,  deceased,  to  the  said  premises 
by  deed  executed  by  him  in  pursuance  of  the 
powers  in  said  will  contained  and  of  said  request 
of  Elizabeth  Moyer,  the  widow  of  said  Samuel 
Machemer,  deceased,  and  for  the  purpose  in  said 
wiU  mentioned,  then  judgment  to  be  entered  for 
the  plaintiff  for  the  sum  of  nine  hundred  and 
forty-seven  dollars,  but  without  cost  of  suit ;  but 
if  not,  then  judgment  to  be  entered  for  defendant, 
either  pcurty  reserving  the  right  to  sue  out  a  writ 
of  error  thereon. 

The  material  clauses  of  the  will  were  as  fol- 
lows:— 

Second,  It  is  my  will  and  I  hereby  bequeath  ,unto 
my  beloved  wife  Elizabeth,  all  the  rest  of  my  estate 
after  the  payment  of  my  funeral  expenses  and  other 
claims,  both  real  and  personal,  for  her  use  and  sup- 
port and  occapation  and  possession  a&  long  as  she  re- 
mains my  widow  or  keep  my  name.  In  case  she  should 
marry  a^ain  she  shall  have  only  what  the  laws  allow 
her.  In  case  my  wife  desires  the  land  shall  be  sold 
my  executor  may  sell  the  same,  and  the  money  re- 
ceived therefor  shall  be  put  on  interest  for  her  support 
daring  her  lifetime,  or  as  long  as  she  may  remain  my 
widow,  and  the  remainder  after  death  I  bequeath  one 
hundred  dollars  to  the  Evangelical  Congregation  at 
John  Reeds,  in  Wayne  Township,  and  the  remainder 
to  the  BvaDgelical  Mission  Society  of  Pennsylvania. 

Third,  I  hereby  appoint  and  empower  my  trusty 
friend,  Joseph  Woomer,  my  exeontor  of  this  my  last 
will  and  testament,  and  empower  him  to  give  a  deed 
for  my  real  estate,  the  same  as  I  myself  could  have 
done  if  living. 

The  Court  (Pershing,  P.  J.),  entered  judg- 
ment for  the  defendant,  and  plaintiff  took  this 
writ,  assigning  as  error  this  action  of  the  Court. 

William  H,  Livingood  (  William  D.  Seltzer 
with  him),  for  plaintiff  in  error. 

W.  F,  Shepherd  tjid  G.  H.  Gerhery  for  defend- 
ant in  error. 

March  12, 1888.  The  Court.  The  testator, 
without  doubt,  intended  to  give  to  the  executor  of 
his  last  will  and  testament  a  power  to  sell  his  real 
estate;  this  power  was  subject  to  the  limitations 
to  be  implied  from  the  particular  provisions  of 
the  will,  that  the  real,  as  well  as  the  personal 
estate,  was  for  the  use  and  support  of  his  widow, 
and  was  to  be  occupied  and  possessed  by  her, 
daring  her  widowhood.     If,  at  any  time  during 


that  period,  however,  she  should  signify  her 
desire  to  have  the  land  sold,  the  testator  intended 
that  the  executor  should  colhply  with  her  request, 
and  thereafter  pay  to  her  the  interest  of  the  pro- 
ceeds. These  words  of  the  will  are  capable,  per- 
haps, of  being  construed  in  a  permissive  sense 
only,  but  as  the  widow  was  the  principal  subject 
of  the  testator's  solicitude,  and  the  provision  was 
wholly  in  her  interest,  in  the  event  of  her  re- 
quest and  his  refusal,  we  think  the  execution  of 
the  power  would  have  been  enforced.  The  third 
clause  of  the  will  is  as  follows :  "  I  hereby  ap- 
point and  empower  my  trusty  friend,  Joseph 
Woomer,  my  executor  of  this  my  last  will  and 
testament,  and  empower  him  to  give  a  deed  for 
my  real  estate,  the  same  as  I  myself  could  have 
done  if  living."  This  clause  must,  of  course,  be 
construed  in  connection  with  the  whole  will.  It 
cannot  be  said,  however,  that  it  refers  exclusively 
to  the  provisions  which  precede  it,  and  that  it  can 
have  no  significance  beyond  that.  It  is  a  general 
power  to  convey  the  real  estate ;  it  is  restricted 
only  by  the  particular  provisions  of  the  second 
clause,  to  wit,  that  the  widow,  during  her  widow- 
hood, was  entitled  to  the  ^^  occupation  and  pos- 
session*' of  the  land,  and  it  was  not  to  be  sold 
unless  she  desired  that  it  should  be,  in  which 
case,  says  the  testator,  «  my  executor  may  sell 
the  same;"  subject  to  this  limitation,  the  executor 
would  appear  to  have  ample  power  to  convey  the 
land  at  his  discretion. 

Excepting  as  already  stated,  there  was  certainly 
no  positive  direction  to  sell;  it  may  be,  there  was 
no  technical  conversion  of  the  realty  into  person- 
alty ;  this  we  are  not  called  upon  to  decide  ;  the 
question  here  is  one  of  title  not  of  distribution  ; 
whether  there  was  or  was  not  a  conversion,  it  is 
unnecessary  to  say,  if  upon  a  proper  construction 
of  the  will,  the  executor  was  authorized  to  sell 
the  land. 

It  is  of  no  consequence  that  the  sale  was  made 
at  the  request  of  the  widow  after  her  remarriage ; 
the  power  was  exercised  by  the  administrator 
cum  testamento  annexo  by  virtue  of  his  office 
under  the  direction  of  the  will  (the  executor 
having  renounced  his  right),  and,  if  he  had  power 
independently  of  the  widow,  her  request  was 
superfluous  and  could  not  invalidate  his  act. 

Upon  an  examination  of  the  whole  case  we  are 
persuaded  that  although  the  testator  did  not 
intend  to  give  any  absolute  direction  to  sell,  he 
did  intend,  subject  to  the  restriction  stated,  to  con- 
fer a  general  power;  the  whole  scheme  of  the  will 
would  seem  to  indicate  this  purpose  of  the  tes- 
tator's mind. 

We  are  of  opinion,  therefore,  that  the  plaintiff 
below  is  competent  under  the  will  to  vest  in  th^ 
defendant  the  title  to  the  premises  in  question. 

The  judgment  is  therefore  reversed  and  judg- 
ment is  now  entered  on  the  case  stated  in  favor 
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of  the  plaintiff,  for  the  sum  of  nine  hundred  and 
fortj-seven  dollars  without  costs,  as  stipulated 
by  the  parties. 

Opinion  by  Clark,  J. 

Trunk ET,  J.,  absent  J.  d.  b.,  jr. 


Julj  '87,  98. 


February  29,  1888. 

Swartz's  Appeal. 


Act  of  April  4,  1877—  Words  "  warrant  of  at- 
torneys^ therein  apply  only  to  money  judgments 
— LimherVs  Appeal^  ante,  p,  20,  approved. 

Tlie  judgment  confessed  in  an  amicable  action  of 
ejectment  is  not  withiQ.  the  Act  of  April  4»  1877,  P.  L. 
53,  whether  the  authority  hy  which  the  attorney 
acted  in  entering  it  was  in  writing  or.  not. 

The  words  **  warrant  of  attorney"  refer  to  a  money 
judgment  entered  by  virtue  of  a  warrant  of  attorney 
in  the  usual  form. 

A  judgment  note  although  containing  an  authority 
to  confess  judgment  is  not,  strictly  speaking,  a  war- 
rant of  attorney.  Hence  the  Legislature  in  order  to 
include  both  methods  by  which  judgments  for  money 
are  usually  entered  used  the  expression  **  warrant  of 
attorney  or  judgment  note." 

Limbert's  Appeal,  ante,  p.  20,  approved. 

Appeal  from  the  Common  Pleas  of  Montour 
County. 

This  was  an  amicable  action  in  ejectment 
between  W.  A.  Lyon  and  Jobn  Goff  and  C.  E. 
Swartz. 

The  lease  from  plaintiff  to  Goff  contained  the 
following  provisions : — 

*'  And  upon  the  expiration  or  other  determination  of 
said  term,  or  any  renewal,  any  attorney  may  appear 
for  the  second  party  in  an  amicable  action  of  eject- 
ment for  the  demised  premises,  in  any  Court  having 
jurisdiction,  and  confess  judgment  therein,  with  costs, 
in  favor  of  the  first  party,  or  those  claiming  under 
said  first  party,  and  against  the  second  party,  and 
those  claiming  under  said  second  party.  But  such  re- 
entry or  judgment  shall  not  bar  the  recovery  of  rent 
or  damages  for  breach  of  covenant ;  nor  shall  the 
receipt  of  rent  after  condition  broken  be  deemed  a 
waiver  of  forfeiture.  The  second  party  confesses 
judgment  for  the  rent  reserved  for  said  term,  and  for 
each  renewal,  with  stay  of  execution  until  the  several 
days  of  payment ;  such  judgment  to  be  entered  suc- 
cessively as  renewals  shall  take  place.  And  judgment 
in  ejectment,  as  hereinbefore  provided,  may  be  entered 
concurrently  therewith.  The  notice  to  quit  required 
by  an  Act  of  Assembly  previous  to  proceedings  to 
recover  possession  of  the  demised  premises,  and  the 
benefit  of  all  laws  granting 'stay  of  execution,  appeal, 
inquisition,  or  exemption  of  property  from  sale  on 
execution  or  distress  for  rent,  are  waived  by  the  second 
party. 

**This  indenture  shall  bind  all  persons  claiming 
under  the  parties  hereto,  in  whatever  character, 
as  fully  as  if  they  were  in  every  instance  herein 
named." 


Groff  sub-let  to  Swartz.  At  the  expiration  of 
the  lease  Swartz  refused  to  vacate,  claiming  to 
continue  under  a  verbal  agreement  with  the  agent 
of  plaintiff.  Subsequently  an  amicable  action  in 
ejectment  and  confession  of  judgment  signed  by 
William  J.  Baldy,  Esq.,  for  plaintiff,  and  James 
Scarlet,  Esq.,  for  defendants,  was  filed.  Swartz 
applied  for  a  stay  of  proceedings  on  the  ground 
of  his  alleged  lease.  His  rule  having  been  dis- 
charged he  took  this  appeal,  assigning  numerous 
errors  to  the  findings  of  the  Court. 

H,  Af.  Hinckley^  for  appellant. 

James  Scarlet  (  Wiiltam  J.  Baldy  with  him}, 
for  appellee. 

March  12,  1888.  The  Court.  This  case  is 
ruled  by  Limbert's  Appeal  decided  at  this  term, 
and  to  be  found  in  Weekly  Notes,  Vol.  21,  at 
page  20.  That  case  was  the  counterpart  of  this. 
It  was  an  appeal  from  the  refusal  of  the  Court 
below  to  open  a  judgment  confessed  in  an  amica- 
ble action  of  ejectment  by  virtue  of  an  authority 
contained  in  a  lease.  We  said  in  that  case :  "  The 
use  of  the  words  <  warrant  of  attorney  or  judg- 
ment note'  in  the  Act  of  1877,  makes  it  doubtful 
at  least  whether  the  provisions  of  the  said  Act 
were  intended  to  apply  to  any  but  money  judg- 
ments." Subsequent  reflection  has  strengthened 
this  view.  When  the  Legislature  referred  to 
judgments  confessed  by  warrant  of  attorney,  we 
must  assume  they  used  the  words  according  to 
their  popular  meaning.  Every  lawyer,  and  al- 
most every  business  man  would  -  understand  this 
to  mean  a  money  judgoient  entered  by  virtue  of 
a  warrant  of  attorney  in  the  usual  form.  It 
would  be  straining  the  law  to  apply  it  to  a  judg- 
ment confessed  by  an  attorney  in  an  amicable 
action.  And  the  fact  that  the  attorney  has  au- 
thority in  writing  to  confess  such  judgment  is  not 
material.  We  may  assume  that  an  attorney 
does  not  confess  a  judgment  without  authority. 
But  that  authority  need  not  be  in  writing.  The 
fact  that  a  lease  confers  an  authority  to  confess  a 
judgment  against  the  lessee  upon  a  given  state  of 
facts,  does  not  constitute  the  lease  a  warrant  of 
attorney  within  the  meaning  of  the  Act  of  1877. 
A  judgment  note,  though  containing  an  authority 
to  confess  judgment  is  not,  strictly  speaking,  a 
warrant  of  attorney.  Hence,  the  Legislature,  in 
order  to  include  both  methods  by  which  judg- 
ments for  money  are  usually  entered,  used  the 
expression  "  warrant  of  attorney  or  judgment 
note."  It  follows  that  no  app^  lies  in  this 
case. 

The  appeal  is  quashed  at  the  costs  of  the 
appellant. 

Opinion  by  Pax86n,  J. 

Tbunkey  and  Williams,  JJ.,  absent. 

J,  D.  B.,  jr. 
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Out.  '87, 193.  October  6,  1887. 

Wisecarver  v.  Adamson. 

(hniract  to  pay  in  lumber  at  a  fixed  price  for 
fervices  rendered — Place  of  delivery — Tender 
»-  WhcA  constitutes. 

Bvidence  was  offered  tending  to  prove  that  a  con- 
tract was  made  between  M.  and  W.,  whereby  the 
formttf  agreed  to  plane  and  dress  for  W.  certain  lam- 
ber  at  the  rate  of  50  cents  per  100  feet,  and  in  pay- 
ment therefor  was  to  take  oak  flooring  lumber  at  $2 
per  100  feet,  to  be  delivered  upon  the  farm  of  W. 
Thftt  A,  snbseqnently  assumed  M.'s  part  of  the  con- 
tract, and  planed  and  dressed  certain  lumber  for  W. 
Suit  having  been  brought  by  A.  against  W.  for  the 
eoet  of  said  planing,  etc.,  W.  alleged  that  he  had  and 
had  always  had  lumber  at  his  farm  ready  to  be  de- 
livered to  A.  in  payment  for  his  services,  whenever 
oaUed  for,  and  that  A.  had  not  called  for  it : 

i/e/^,'that  assuming  said  facts  to  be  true,  it  was  the 
datj  of  A.  to  make  demand  at  the  place  of  delivery  of 
said  lumber  before  W.  would  be  in  such  default  as  to 
render  him  liable  to  pay  in  money. 

When  a  heavy  article  like  lumber  is  to  be  delivered 
at  a  particular  place,  the  debtor  is  not  required  to 
make  a  tender  of  it  unices  the  creditor  will  go  after  it. 

Error  to  the  Common  Pleas  of  Greene  County. 
J.  H.  Adamson  brought  suit  before  a  justice 
of  the  peace  to  recover  from  George  Wisecarver, 
the  sum  of  $31.93,  balance  of  a  book  account  for 
working  lumber  at  the  latter's  planing-mill  in 
"Waynesburg,  Pa.     Judgment  was  given  for  the 
pbintiff,  and  defendant  appealed.    Plea  nil  debet. 
Upon  the  trial,  before  Inghrah,  P.  J.,  the 
following  facts  appeared :   In  the  spring  of  1881 
Martin  Windell  was  the  owner  and  operator  of  a 
planing-mill    in   Waynesburg,    Greene  County, 
Pa.     Greorge   Wisecarver  was   at  that   time  a 
resident  of  Franklin  Township,  Greene  County, 
where   he  lived    upon  and   cultivated  a  farm. 
Wisecarver   had  had   sawed  a  large  amount  of 
well  seasoned  and  choice  lumber,  and  piled  up 
the  same  carefully  on  his  said  farm  ;  and  being 
d^rons  of   erecting   some  farm   buildings    he 
sought  to  have  some  of  said  lumber  dressed  and 
l^ned.    He  went  to  Windell  and  entered  into  a 
contract  to  have  the  lumber  planed  and  dressed 
on  the  following  terms  and  conditions  :   Windell 
was  to  plane  and  dress  lumber  for  Wisecarver  at 
50  cents  per   100  feet,  and  take  pay  for  such 
planing  and  dressing  of  lumber,  in  lumber  de- 
livered to  him,  Windell,  on  Wisecarver's  farm, 
at  two  dollars  per  100  feet.     Windell  and  Wise- 
carver both  agreed  as  to  the  terms  of  the  con- 
tract.    Windell  worked  a  considerable  amount  of 
Inmber  for  Wisecarver  under  the  contract.     In 
the  spring  of  1881,  Windell  sold   his   planing- 
mill  to  J.  H.  Adamson,  the  plaintiff.    Wisecarver 
testified  tl«t  in  pursuance  of  the  contrc^ct  he,  on 
the  7th  or  8th  of  March,  1881,  delivered  to  Win- 
dell's  mill  2675  feet  of  flooring  to  have  worked. 


That  this  lumber  was  worked  by  Windell,  and 
was  there  when  Adamson  purchased  the  mill 
from  Windell.  That  when  he  heard  of  the  sale 
of  the  mill  he  went  to  Adamson  and  notified  him 
about  the  lumber  he  had  in  the  mill,  and  that 
Adamson  told  him  that  it  was  all  rigbt,  that  the 
lumber  would  be  forthcoming,  or  he  would  pay 
for  the  same,  and  he  then  and  there  assumed 
Windell's  contract  for  the  working  of  other 
lumber  for  Wisecarver  upon  the  same  terms  and 
conditions  as  Windell  had  agreed  on.  Wise- 
carver never  got  this  2675  feet  of  lumber  from  the 
planing-mill,  and  claimed  that  plaintiff's  account 
was  paid  thereby.  He  delivered  other  lumber  to 
the  mill  the  following  autumn,  but  took  it  all 
away  shortly  after  it  was  worked.  He  ^Iso 
alleged  that  in  order  to  comply  with  his  part  of 
the  contract  he  did  have  at  time  of  entering  into 
it,  and  has  always  had,  and  still  had  the  lumber 
at  place  of  delivery  under  terms  of  said  contract, 
for  J.  H.  Adamson,  when  he  calls  for  or  demands 
the  same. 

Adamson  denied  that  he  assumed  WindelPs 
contract  with  Wisecarver — that  he  ever  received 
the  2675  feet  of  lumber  belonging  to  Wisecarver 
— or  ever  agreed  to  work  Wisecarver's  lumber  at 
fifty  cents  per  hundred  feet  and  take  his  pay  in 
rough  flooring  at  the  McNay  farm  at  two  dollars 
per  hundred  feet.  He  did  not  deny  that  there 
was  between  600  and  700  feet  of  worked  flooring 
in  the  mill  when  he  purchased  from  Windell, 
belonging  to  Wisecarver,  but  says  that  this  was 
used,  and  that  he  gave  Wisecarver  credit  for  it 
on  the  account. 

Plaintiff  requested  tjie  Court  to  charge,  inter 
alia : — 

(2)  The  plaintiff  is  entitled  to  recover  a  verdict 
in  this  case  for  the  full  amount  that  the  jury  may 
find  to  be  due  him  from  the  defendant  under  the 
evidence,  and  this  notwithstanding  the  fact  that 
they  may  believe  that  J.  H.  Adamson  liad  agreed 
to  take  lumber  in  payment  for  the  work,  and  may 
further  believe  that  George  Wisecarver  had  and 
has  lumber  upon  his  farm  suflicient  to  pay  the 
amount  due  the  plaintiff.  Answer.  Affirmed. 
(Second  assignment  of  error.) 

(3)  The  fact  that  George  Wisecarver  has  lum- 
ber upon  his  farm  suflicient  to  pay  the  claim  of 
the  plaintiff  is  not  such  a  tender  of  payment  as 
would  prevent  the  plaintiff  from  recovering  a 
judgment  in  this  suit  for  the  full  amount  found 
to  be  due  him.  Answer.  Affirmed.  (Third  as- 
signment of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
alia : — 

(1)  If  the  jury  believe  from  the  evidence  that 
the  contract  between  Martin  Windell  and  George 
Wisecarver  was  that  the  said  Martin  Windell 
was  to  plane  and  dress  the  lumber  of  the  said 
Wisecarver  at  his  planing-mill,  at  50  cents  per 
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100  feet,  and  in  payment  for  said  planing  and 
dressing  was  to  take  oak  flooring  lumber  at  $2 
per  100  feet,  to  be  taken  by  the  said  Martin  Win- 
dell  at  the  farm  of  the  said  Wisecarver,  in  Frank- 
lin Township ;  and  that  the  said  J.  H.  Adamson, 
the  plaintiff,  agreed  with  the  said  George  Wise- 
carver  to  fulfil  said  contract  between  said  Win- 
dell  and  said  Wisecarver ;  and  that  the  planing 
and  dressing  of  flooring  and  siding,  for  which  this 
suit  was  brought,  was  done  under  and  upon  the 
terms  of  the  said  contract;  and  that  the  said 
George  Wisecarver  had  then  and  always  had, 
and  still  has,  the  lumber  so  agreed  by  him  to  be 
delivered  to  said  Windell  and  Adamson  in  pay- 
ment for  the  planing  and  dressing  of  said  lum- 
ber ;  and  has  always  been  ready  and  willing  to 
deliver  the  same  to  the  said  J.  H.  Adamson, 
whenever  called  for,  then  the  plaintiff  is  not 
entitled  to  recover ;  and  the  verdict  ought  to  be 
for  the  defendant.  Answer,  Refused.  (First 
assignment  of  error.) 

The  Court,  in  the  general  charge,  said  :  "  Some- 
thing has  been  said  in  your  hearing  as  to  the 
manner  of  payment.  As  we  view  the  matter 
now,  that  is  a  question  about  which  the  jury 
need  have  no  concern.  It  may  come  before  the 
Court  hereafter  for  determination,  but  for  the 
present  it  is  not  a  matter  for  the  jury  to  con- 
sider." ....  "If  you  should  find  that  there 
is  anything  due  from  Wisecarver  to  Adamson, 
you  will  so  state  in  your  verdict.  As  we  stated 
before  as  to  the  manner  of  payment,  if  Adamson 
was  to  take  lumber — if  you  find  that  he  was — 
you  need  not  give  yourself  any  concern  about 
that.  That  is  a  question  that  will  arise  here- 
after."    (Fourth  assignment  of  error.) 

Verdict  for  plaintiff  for  $10.37,  and  judgment 
thereon.  Defendant  then  took  this  writ,  assign- 
ing error  as  above. 
Crawford  ^  Wise,  for  plaintiff  in  error. 
The  Court,  by  the  refusal  of  defendant's  first 
point  and  the  afRrmance  of  plaintiff's  second 
point,  substantially  held  that  there  can  be  no 
enforcement  of  a  contract  for  specific  delivery. 
There  was  undoubtedly  sufiicient  evidence  before 
the  jury  to  warrant  the  Court  in  affirming  first 
point  of  Wisecarver.  In  this  case  the  contract 
gives  a  specific  place  for  the  delivery ;  therefore 
it  is  sufficient  tender  on  the  part  of  Wisecarver 
to  be  present  and  ready  at  place  designated  with 
the  thing  to  be  delivered. 

Wharton's  Law  of  Contracts,  seo.  990. 

Case  V,  Green,  5  Watts,  262. 
Adamson  refused  to  attend  at  the  place  named 
for  the  delivery  of  the  lumber.  This  fact  re- 
lieves the  debtor,  Wisecarver,  from  liability,  and 
there  can  be  no  recovery  without  a  previous  de- 
mand at  the  premises. 

Hamilton  v.  Calhoun,  2  Watts,  139. 

Roberts  v,  Beatty,  2  P.  &  W.  03. 

Bobbins  v.  Lace,  4  Mass.  474. 

Chipman  on  Contracts,  28* 


i?.  F.  DofDney^  for  defendant  in  error,  cited — 
Fleming  v.  Potter,  7  Watts,  380. 
North  American  Oil  Co.  v.  Forajth,  12  Wr.  299. 
Santee  v.  Santee,  14  P.  F.  S.  479. 
Allen  r.  Woods,  12  Har.  78. 
Barr  w.  Myers,  3  W.  &  S.  299. 

January  3,  1888.  The  Court.  We  are  of 
opinion  that  the  defendant's  first  point  sliould 
have  been  affirmed.  If,  as  stated  in  the  point, 
the  lumber  of  the  defendant  below  was  to  be 
planed  and  dressed  at  the  plaintiff's  mill  at  a  price 
agreed  upon,  and  the  plaintiff  was  to  take  lumber 
of  the  defendant  at  a  fixed  price,  in  payment, 
and  to  be  delivered  at  the  farm  of  the  latter,  and 
the  defendant  had  and  kept  at  the  place  of  de- 
livery a  supply  of  such  lumber,  which  he  was  at 
all  times  ready  and  willing  to  deliver  to  plaintiff, 
and  sufiicient  to  pay  his  bill  for  sawing,  it  was 
plaintiff's  duty  to  make  demand  at  the  place  .of 
delivery  for  the "  lumber  before  the  defendant 
would  be  in  such  default  as  to  render  him  liable 
to  pay  in  money.  If  the  jury  had  found  the  facts 
as  stated  in  this  point,  it  would  have  been  their 
duty  to  have  rendered  a  verdict  for  the  defendant. 
Authority  is  scarcely  needed  for  so  plain  a  propo- 
sition. It  is  sufilicient  to  refer  to  Hamilton  r. 
Calhoun  (2  Watts,  139);  Roberts  v,  Beatty  (2 
P.  &  W.  63).  When  a  heavy  article  like  lum- 
ber is  to  be  delivered  at  a  particular  place,  the 
debtor  is  not  required  to  make  a  tender  of  it,  un- 
less the  creditor  will  go  after  it.  This  the  plain- 
tiff never  did.  He  presented  his  bill  to  defend- 
ant and  demanded  payment.  The  defendant  ob- 
jected, unless  plaintiff  would  take  lumber  as  he 
had  agreed  to  do.  This  was  his  right  under  the 
fact  assumed  in  the  point. 

The  remaining  assignments  refer  to  same  ques- 
tion, and  do^ot  require  separate  discussion. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 

Trunkbt  and  Clark,  JJ.,  absent. 

H.  0.  o. 


Common  )9leas. 


C.  P.  No.  I.  December  lo,  1887. 

.Nichols  V.  Bumham* 

Practice — Replevin — Petition  for  feigned  isstie — 
What  sufficient  ground  for  interpleader. 

Sur  petition  for  interpleader. 

This  was  an  action  of  replevin  for  recovery  of 
a  certificate  of  stock.  The  petition  set  forth 
that  the  certificate  had  been  pledged  with  defen- 
dant as  collateral  security-  for  a  loan  to  plaintiff. 
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That  plaiotiff  had  offered  to  pay  the  amount  of 
the  k>an,  but  in  the  meantime  the  Warren 
Scharf  Co.  claimed  the  certificate,  and  had 
brought  suit  for  its  recovery  in  the  Supreme 
Court  of  New  York. 

The  defendant  prayed  that  an  interpleader 
might  be  awarded  to  try  the  title  between  plain- 
tiff and  the  company. 

Frank  P,  Frichard  (^John  G»  Johnson  with 
him),  for  petitioner. 

Richard  C  Dale^  contra. 

The  answer  to  the  petition  alleges  that  security 
has  been  given  defendant  for  return  of  the  stock 
in  the  event  of  the  title  not  being  in  the  plaintiff. 

The  Court.  The  rule  for  an  interpleader 
under  the  petition  is  discharged. 

H.  ;•  H. 


C.  P.  No.  I.  January  i8,  1888. 

Foulke  V.  Cox,  Defendant,  and  Dreisbach, 
Garnishee. 

Practice — Attachment — Landlord  and  tenant — 
Sate  of  premises  during  term — Right  to  subse- 
quent accruing  rent. 

Attachment  sur  judgment. 

Sur  rule   for  judgment  against  garnishee  on 
answers  filed. 

It  appeared,  from  the  answers  to  interrogatories 
filed,  that  one  Dreisbach,  the  garnishee,  had 
leased  a  certain  property  of  the  defendant,  Cox, 
for  the  term  of  one  year  from  the  25th  day  of 
September,  1886,  at  a  certain  monthly  rent. 
That  on  July  5,  1887,  the  property  was  sold  at 
sheriff's  sale  and  Dreisbach,  the  lessee,  was 
duly  notified  thereof.  That  garnishee  paid  the 
rent  of  the  property  to  Cox  up  to  the  25th 
of  June,  1887.  From  that  date  to  the  time  of 
filing  the  answers,  January  14,  1888,  the  rent 
was  unpaid ;  and  admitted  that  $264  was  then 
due. 
*  C.  B,  D.  Richardson^  for  the  rule. 

Francis  H,  Garrett^  for  Dreisbach,  garnishee. 


Eo  die.    The  Court. 


Rule  absolute. 

H.  J.  H. 


C  P.  No.  I.  February  1 1,  1888. 

Schnable  v.  Schmidt. 

Practice — StcUemtnt   under    Act  of  May    2S, 
1887 — Sufficiency  thereof. 

Sur  rule  for  more  specific  statement  of  claim. 
The  action  was  trespass.    The  paragraph  of  the 


statement  in  relation  to  damages  was  as  follows  : 
"  The  plaintiff  claims  damages  for  pain  and 
suffering,  loss  of  time,  medical  attendance,  and 
medicines,  and  for  injuries  to  his  shoulder  and 
head  in  the  sum  of  five  thousand  dollars,  ^5000." 
J.  P.  KlingeSy  for  the  rule. 

The  averment  for  damages  is  not  sufficiently 
specific. 

William   W.  Wiltbank^  contra. 


Eo  die.    The  Court. 


Rule  discharged. 

H.  J.  H. 


C.  P.  No.  2.  December,  1887. 

Reader  v.  George  Rosendale  and 
Theresa  Rosendale. 

Husband  and  wife — Married  Persons*  Act  of 
June  J,  i88j —  Wife's  tort-^Practice — A  hus- 
band taken  on  a  capias  ad  respondendum  and 
bail  entered  for  his  wife's  tort,  will  be  dis- 
charged on  common  bail. 

Rule  to  show  cause  why  defendant  should  not 
be  discharged  on  common  bail. 

The  affidavit  to  hold  to  bail  alleged  in  substance 
that  Theresa,  wife  of  George  Rosendale,  on  12th 
March,  1887,  without  cause  struck  deponent, 
Maggie  Reader,  about  the  head  and  body  and 
injured  her. 

The  docket  entries  showed  the  issuance  of  a 
writ  of  capias  in  trespass  (bail  $500),  wherein 
said  Maggie  was  plaintiff  and  said  George  and 
Theresa  defendants,  and  a  return  '*  C.  C.  et  B. 
B." 

William  H.  R,  Lukens,  for  the  rule. 

The  affidavit  does  not  aver  the  husband's  pres- 
ence or  consent.  Under  Act  June  3,  1887,  §  6, 
P.  L.  333,  the  damages  are  payable  out  of  her 
estate  and  **  not  otherwise.'* 

John  S.  McKinlayy  contra. 

The  Court.  Rule  absolute  as  to  husband, 
George  Rosendale.  i.  t.  m. 


C.  P.  No.  2.  February  2,  1888. 

City  to  use,  etc.  v.  Allen. 

Municipal  claim — Depth  of  lot  to  be  affected  by 
the  lien — Two  lots  held  by  same  owner^  one 
narrow  lot  on  the  street  and  another  in  rear 
of  it. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 
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This  was  a  claim  of  ^278.76,  for  paving,  etc., 
in  front  of  certain  premises  on  Tackawanna 
Street. 


MEADOW    STREET. 


The  affidavit  of  defence  set  up  that  the  pre- 
mises claimed  to  be  covered  by  the  lien  consisted 
of  two  lots:  one  a  narrow  lot  on  Tackawanna 
Street,  one  foot  ten  inches  in  depth  at  one  end 
and  four  feet  five  inches  at  the  other,  and  the 
second  lot  in  the  rear  of  the  first,  having  a 
front  on  Meadow  Street  of  twenty-five  feet; 
that  the  title  to  these  lots  came  to  defendant 
from  different  owners  and  at  different  times; 
and  that  it  was  unlawful  to  affect  the  rear  lot  by 
a  lien  for  paving  on  a  street  on  which  it  does 
not  front. 

Wm.  Hopple,  Jr.,  for  the  rule. 

Charles  F.  Linde,  contra,  cited — 
Pennell's  Appeal,  i  Barr,  216. 

February  4,  1888.  The  Court.  The  affi- 
davit does  not  say  that  this  is  not  in  fact  one  lot. 
The  size  of  one  lot  shows  that  it  is  incapable  of 
separate  use  and  is  really,  at  present,  a  part  of 
the  larger  one.  It  is,  therefore,  immaterial  that 
the  title  was  acquired  at  different  times.  In 
Penneirs.Appeal  the  lots  were  in  fact  separate 
and  distinct.    This  is  a  different  case. 

Rule  absolute.  e.  b. 


C  P.  No.  2.  December  24,  1887. 

Donaghy  v.  Philadelphia  and  Reading 
R.  R.  Co. 

Master  and  servant — Negligence  of  master — 
Duty  to  furnish  safe  machinery — Fellow  servant, 
Sur  rule  to  strike  off  nonsuit.  , 
Plaintiff's  evidence  showed  that  he  was  a 
brakeman  in  the  employ  of  the  receivers  of  the 
Philadelphia  and  Reading  Railroad  Company. 
While  turning  the  wheel  of  a  brake  the  shaft 
broke  and  he  was  thrown  violently  to  the  ground, 
sustaining  injuries  for  which  he  brought  this  suit. 
The  car  belonged  to  the  Penna.  R.  R.  Co.,  was 
loaded  and  had  come  down  the  North  Penna.  R. 
R.  to  American  and  Berks  streets,  on  the  morn- 
ing of  June  12,  1886,  the  day  of  the  accident. 
The  brake  was  constructed  in  the  usual  way. 
The  brake-rod  extended  above  the  roof  of  the  car, 
surmounted  with  an  iron  wheel  and  provided 
with  a  ratchet  wheel  and  dog  to  hold  it,  both 
resting  on  a  foot -board,  a  short  distance  below 
the  roof  of  the  car  and  upon  which  the  brake- 
man  stands  to  work  the  brake.  The  rod  broke 
just  above  the  ratchet-wheel  at  a  point  where  a 
hole  had  been  drilled,  probably  for  a  pin  to  keep 
the  ratchet-wheel  where  the  dog  could  play  in  its 
teeth.  On  one  side  of  this  hole  an  old  break 
was  discovered  which  was  not  observable  before 
the  accident,  and  the  hole  itself  was  not  visible 
from  the  ground.  The  car  inspector  testified 
that  it  was  not  customary  to  mount  caK  en  route 
to  inspect  them,  with  reference  to  their  breaks, 
and  that  he  did  not  do  so  in  the  present  case. 

George  H.  Earle^Jr.  {Richard  P.  White  WiXh. 
him),  for  the  rule. 

The  duty  of  the  Master  is  absolute,  to  provide 
safe  tools,  and  if  he  delegates  authority,  he  is 
still  liable. 

Lewis  V,  Seifert,  20  Weekly  Notes,  145. 
Thomas  Hart^Jr,,  contra. 
A  railroad  company  receiving  cars  upon  its 
line  in  course  of  transit  to  points  on  or  beyond 
the  same,  may  assume  that  all  parts  of  the  car 
which  appear  to  be  in  good  condition,  are  so  in 
point  of  fact. 

Patterson  Railway  Accident  Law,  sections  290-291. 
Car  inspectors  have  been  held  to  be  fellow 
servants  with  brakemen  or  other  train  hands. 

Wonder  v,  R.  R.  32  Md.  411. 

Smith  v.  Potter,  2  &  E.  R.  R.  C,  I40. 

R.  R.  V.  Foster.  I  fid.  180. 

Mackin  v,  R.  R.  15  Id.  196. 

Little  Miami  v,  Fitzpatrick,  17  Id.  578. 
It  has  been  held  in  many  cases  that  a  servant 
cannot  recover  for  injuries  resulting  from  his 
continuing  to  work  with  obviously  defective  ma* 
chinery. 

Marsden  v.  Haigh,  14  Weekly  Notes,  526. 

The  Court.    Rule  discharged.      H.  R.  h. 
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C  p.  No.  4.  December  5,  1887. 

Betz  V.  City  of  Philadelphia. 

Mandamus  execution  under  Act  of  April  IJ, 
i834^Act  of  June  /,  1B85  {P.  Z.  48)-^Ari, 
VIII,,  §  J,  thereof  unconstitutional — Local 
legislation. 

The  provisions  of  the  Act  of  June  I,  1885  (P.  L.  48), 
Art.  VIII.,  {  3,  relating  to  the  recovery  of  judgments 
i^nst  the  city  of  Philadelphia,  are  in  direct  conflict  with 
Aitide  III.,  {  7,  of  the  Constitution,  because  they  consti- 
tote  a  local  or  special  law,  changing  both  the  method  for 
the  coUectioo  of  debts  and  of  enforcing  judgments. 

TTie  Act  of  1834,  providing  the  method  of  collecting 
judgments  against  counties,  is  still  in  force  in  the  county 
of  Philadelphia,  and  therefore  the  writ  of  mandamus  was 
properly  issued  in  this  case. 

Sur  motion  to  set  aside  the  mandamus  execu- 
tion. 

The  defendant  constructed  a  sewer  through 
the  private  freehold  of  plaintiff,  passing  beneath 
a  three-siory  brick  tenement.  Judgment  was 
entered  against  the  defendant,  June  11, 1887,  for 
1 1 250,  and  to  collect  this  judgment  a  mandamus 
execution  was  issued  in  accordance  with  Act  of 
April  15,  1834,  §  6  (P.  L.  537),  and  the  decision 
in  Monaghan  v.  City  ^4  Casey,  207). 

Charles  F.  Warwick,  city  solicitor,  for  the 
motion,  argued  that  the  general  law,  under  Act 
of  April  15,  1834,  is  repealed  by  Art.  VIII.  of  the 
Act  of  June  i,  1885,  entitled  **  An  Act  to  provide 
for  the  better  government  of  cities  of  the  first 
class  in  this  Commonwealth." 
David  W,  Sellers,  contra. 
Art.  VIII.,  §  3,  of  the  Act  of  1885,  is  wholly 
unconstitutional. 

I.  By  depriving  Courts  of  the  power  to  enforce 
their  judgments  by  appropriate  final  process, 
judgment  creditors  are  deprived  of  their  private 
property  therein. 

District  of  Pittsburgh,  2  Watts  &  Serg.  324. 
Keene  v.  Borough  of  Bristol,  2  Casey,  48. 
Yost's  Report,  5  Harris,  524. 
In  re  Spring  Garden  Street,  7  Philada.  393. 
B-naparte  v,  R.  R.,  I  Baldwin,  205. 
CDonnetl  v.  City,  2  Brewster,  482. 

n.  It  is  in  express  contravention  of  Art. 
ni.,  §  7,  of  the  Constitution,  which  provides: 
**  The  General  Assembly  shall  not  pass  any  local 
or  ^>ecial  law,  .  .  .  providing  or  changing 
methods  for  the  collection  6f  debts  or  the  en- 
forcing of  judgments.'* 

Act  of  June  27,  1883  (P.  L.  161.) 
Gtyv.  Pepper,  19  Wbekly  Notes,  hi. 

in.  The  ^ct,  under  existing  adjudications, 
works  a  legal  repudiation  of  obligation. 

(i)  The  judgment  against  a  city  is  the  highest 
evidence  of  default.  To  make  the  collection  de- 
pendent on  the  will  and  pleasure  of  the  default- 


ing debtor  in  any  degree  instead  of  paramount 
thereto,  is  to  deprive  the  creditor  of  a  remedy 
which  is  an  essential  part  of  his  right. 

{2)  An  appropriation  by  the  councils  requires 
the  signature  of  the  controller.  He  may  decline 
from  corruption,  conceit,  or  what  not,  and  he 
cannot  be  commanded.  He  is  above  the  Courts 
and  the  process  of  law. 

Dechert  v.  Commonwealth,  113  Pa.  St.  Rep.  229. 

Decembeff  24,  1887.  The  Court.  This 
mandamus  was  issued  under  the  Act  of  April  15, 
1 834,  and  is  a  writ  regular  in  all  respects  under 
the  provisions  of  that  Act.  Under  the  Act  of 
2ist  of  April,  1855,  the  city  was  formerly 
obliged  to  give  security  for  road  damages  before 
the  ground  could  be  taken,  and  if  the  damages 
were  not  paid  within  a  year  the  owner  was  put  to 
an  action  on  the  award  against  the  city.  (See 
City  V.  Dickson,  38  Pa.  St.  R.  247  ;  City  v. 
Dyer,  4^1  Id.  463.)  This  was  entirely  altered  by 
the  Act  of  April  i,  1864,  which  required  the 
street  to  be  opened  forthwith  on  confirmation  of 
the  award  by  the  Court,  and  the  city  to  pay  the 
damages  at  once.  In  Lex  Street  (12  Phila. 
622)  it  was  held  by  the  Quarter  Sessions  of  Phila* 
delphia,  that  under  the  Act  of  1864  the  confir- 
mation of  the  award  was  a  final  judgment  against 
the  city,  upon  which  the  proper  execution  was  a 
mandamus  execution  under  the  Act  of  April  15, 
1834*  agreeably  to  the  decision  of  the  Supreme 
Court  in  Monaghan  v.  The  City  (28  Pa.  St.  R. 
207).  The  Supreme  Court,  In  re  Sedgeley 
Avenue  (88  Pa.  St.  R.  509),  confirmed  thisruling, 
and  also  in  the  subsequent  case  of  The  Kensing- 
ton and  Oxford  Turnpike  Co.  (97  Pa.  St.  R. 
260).  iThe  mandamus  in  the  present  case  is 
therefore  properly  issued,  unless  it  has  been  taken 
away  by  the  Act  of  June  i,  1885,  entitled  an  Act 
for  the  better  government  of  cities  of  the  first 
class  [P.  L.  48],  which  confessedly  is  the  case  if 
the  provisions  relating  to  the  subject  in  Article 
8,  section  3,  of  that  Act  are  constitutional. 
These  provisions  are  as  follows : — 

"  Judgments  recovered  against  and  payable  by 
the  city  remaining  unpaid,  with  the  interest  due 
and  to  become  due  thereon,  shall  be  reported  to 
the  councils  by  the  city  solicitor  at  their  first  ses- 
sion after  the  same  shall  become  payable,  and  if 
there  shall  be  no  funds  in  the  treasury  provided 
for  and  applicable  to  the  payment  thereof,  the 
amount  shall  be  raised  in  the  next  levy  of  taxes. 
Such  judgments  shall  be  paid  in  the  order  of 
their  priority  out  of  the  first  moneys  paid  into 
the  city  treasury  on  account  thereof,  by  reason  of 
such  levy,  but  if  there  be  any  moneys  in  the 
treasury,  not  otherwise  appropriated,  councils 
shall  direct  the  payment  therefrom  of  the  judg- 
ments in  the  order  of  their  priority,  and  the 
plaintiffs  in  such  judgments  shall  have  the  right 
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to  enforce  compliance  with  the  provisions  hereof 
by  mandamus  or  other  proper  process,  but  shall 
not  have  the  right  to  collect  or  compel  the  pay- 
ment of  any  such  judgments  in  any  other  manner, 
or  out  of  any  other  funds  of  the  city." 

Article  III.,  section  7,  of  the  Constitution  de- 
clares among  other  things  :  *«  The  General  As- 
sembly shall  not  pass  any  local  or  special  law 
providing  or  changing  methods  for  the  collection 
of  debts  or  the  enforcing  of  judgments." 

It  is  contended  by  the  plaintiff  -that  the  pro- 
visions of  the  Act  of  1885,  above  quoted,  are  in 
direct  conflict  with  the  Constitution,  because  they 
constitute  a  local  or  special  law,  changing  both 
the  method  for  the  collection  of  debts  and  of  en- 
forcing judgments.  After  a  careful  consideration 
of  the  matter  in  every  poiot  of  view  in  which  the 
subject  has  presented  itself  to  us,  we  are  unable 
to  see  how  the  conclusion  insisted  upon  can  be 
avoided.  That  the  Constitution  does  not  pre- 
vent the  classification  of  municipal  corporations 
with  reference  to  many  subjects  of  legislation, 
was  decided  in  Wheeler  v,  Philadelphia  (77  Pa. 
St.  R.  338),  and  that  it  is  competent  for  the 
Legislature  to  enact  laws  upon  some  subjects 
which  will  be  appli<iable  to  some  of  these  classes 
and  not  to  others,  cannot  be  disputed  since  the 
decision  referred  to.  What  the  scope  of  the 
constitutional  power  of  the  Legislature  to  enact 
laws  applicable  only  to  one  or  more  of  the  classes 
of  municipal  corporations  is,  has  not  been  de- 
fined. There  are  many  subjects,  as  was  pointed 
out  in  the  opinion  of  the  Court  in  Wheeler  v. 
Philadelphia,  in  regard  to  which  such  legislation 
may  be  regarded  as  a  necessity,  if  there  is  to  be 
any  legislation  upon  those  subjects  at  all,  and  in 
regard  to  which,  general  legislation,  Operative 
throughout  the  whole  State,  would  be  oppressive 
and  qltogether  impracticable.  Such  are  laws  re- 
lating to  the  public  health,  the  public  safety,  to 
trade  and  commerce,  police  regulation,  and  the 
government  and  political  affairs  of  cities.  But 
there  must  be  some  bounds  to  the  power  to  en- 
act special  or  local  legislation  in  the  form  of 
legislation  for  the  different  classes  of  cities,  if  the 
Constitution  is  not  to  become  a  dead  letter  upon 
that  Subject.  The  Act  of  April  15,  1834,  which 
authorizes  the  collection  of  debts  against  munici- 
palities by  mandamus  was  a  general  law,  appli- 
cable alike  to  all  the  counties  in  the  State.  For 
more  than  fifty  years  it  has  been  in  force  and  no 
inconvenience  has  been  pointed  out  as  arising 
ft-om  it.  Is  it  competent  for  the  Legislature  to 
make  different  laws  upon  this  subject  for  every 
different  county  in  the  State  ?  or  for  every  class 
of  cities?  Could  they  enact  a  law  that  a  fi.  fa. 
should  be  the  writ  of  execution  in  one  county  and 
some  other  form  of  writ  in  another  county? 
Can  they  prescribe  proceedings  for  the  collection 


of  judgments  against  one  county  and  another 
form  of  proceeding  for  the  collection  of  judg- 
ments against  another  county  ?  What  considera- 
tion affecting  the  public  welfare  requires  such  a 
discrimination?  Can  such  discrimination  be  made 
consistently  with  the  provisions  of  the  Constitu- 
tion above  quoted  ?  If  the  provisions  of  the  Act 
of  1885  upon  this  subject  are  constitutional,  then 
this  result  follows,  that  in  every  other  county  in 
the  State  the  county  creditor  has  an  immediate 
and  effective  remedy  for  the  collection  of  his 
judgment  under  the.  Act  of  1834,  while  in  Phila- 
delphia alone  he  must  be  subjected  to  long  and 
harrassing  delays,  and  resort  to  proceedings 
which,  instead  of  being  the  end  of  litigation , 
will  be  only  the  commencement  of  it  anew 
against  other  parties.  We  do  not  think  that  this 
is  in  accord  with  the  Constitution.  On  the 
contrary,  it  appears  to  uS  that  the  constitutional 
prohibition  was  aimed  against  precisely  such 
legislation  as  this.  It  declares  in  substance  that 
the  laws  for  the  collection  of  debts  and  of  judg- 
ments, whether  they  be  against  individuals  or 
against  counties,  shall  be  uniform  fn  all  parts  of 
the  State.  There  cannot  be  one  method  of  pro- 
ceeding, or  one  form  of  execution  for  the  collec- 
tion of  a  judgment  against  one  county  and 
another  method  of  proceeding  or  form  of  execu- 
tion against  another  county.  A  judgment 
against  the  city  of  Philadelphia  is  a  judgment 
against  the  county  of  Philadelphia.  (Monaghan 
V,  The  City,  28  Pa.  St.  R.  207.)  Is  there  to  be 
one  rule  for  the  collection  of  judgments  against 
Philadelphia  County  and  another  rule  for  their 
collection  against  other  counties,  or  cities  which 
may  be  parts  only  of  counties,  and  may  the 
Legislature  make  as  many  different  laws  upon  the 
subject  as  there  are  counties  in  the  State,  and 
may  they  make  debts,  and  judgments  collectible 
in  one  manner  in  cities  of  the  first  class,  and  in 
another  manner  in  cities  of  the  other  six  elates  ? 
This  appears  to  us  to  be  so  repugnant  to  both  the 
letter  and  meaning  of  the  Constitution  that  we 
feel  it  to  be  our  duty  to  say  that  the  provisions 
of  the  Act  of  1885  upon  this  subject  are  uncon- 
stitutional and  void.  It  follows  that  the  Act  of 
1834,  providing  the  method  of  collecting  judg- 
ments against  counties,  is  still  in  force  in  the 
county  of  Philadelphia,  and  therefore  that  the 
writ  of  mandamus  was  properly  issued  in  this 
case. 

Motion  dismissed. 

Opinion  by  Thayer,  P.  J.  j.  p.  c. 
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Vol  XXL]    THURSDAY,  MAR,  22, 1888.    [No.  6. 


Oct.  »S7,  211,  212.  October  20,  1887. 

Appeals  of  the  Forest  Oil  Company. 

B^Uy^Subrogation — Tender  —  Sheriff^ $  ioles 
— Practice. 

Ezeoation  having  been  leaned  on  a  Judgment  which 
was  a  lien  on  real  estate,  the  same  was  levied  on  the 
i«al  estate  which  was  advertised  to  be  sold  on  August 
15,  1887.  Other  subsequent  judgments  existed 
against  the  land.  The  sale  was  postponed  to  August 
17,  1887.  Two  hours  before  the  time  fixed,  certain 
levees  of  the  land  for  oil  purposes  tendered  to  the 
plaiotiir  in  the  execution,  his  debt  with  interest  and 
costs,  aod  requested  an  assignment  of  the  judgment. 
This  he  refused  to  give.  The  lessees  then  obtained 
from  the  Court  an  order  to  stay  the  sale  for  two  days, 
and  in  the  meantime  presented  an  application  for  an 
order  of  subrogation,  setting  forth  the  date  of  their 
le«se  and  that  they  had  expended  large  sums  in  de- 
Teloping  the  land,  but  stating  no  consideration  for  the 
lease^  do  details  as  to  the  alleged  expenditures,  norie 
of  the  particulars  of  the  lease,  and  not  setting  forth 
tlie  same  at  length.  The  ground  of  the  alleged  equity 
was  the  injury  which  would  be  done  to  petitioners  if 
the  property  was  sold,  and  that  the  sale  had  been 
vitboat  notice  to  them  as  terre-tenants  or  otherwise. 
Tbe  application  was  resisted  by  the  plaintiff  in  the 
«xecation  and  all  the  lien  creditors,  and  was  refused 
\j  the  Court  : 

BM,  that  as  the  tender  had  been  conditional  only, 
and  as  the  petitioners  had  not  been  vigilant  in  assert- 
ing thdr  rights,  and  as  the  averments  of  their  petition 
were  inaufflcient  and  evasive,  the  petitioners  were  not 
entitled  to  the  order  of  subrogation,  and  that  the  or- 
der of  the  Court  in  the  premises  was  not  error. 

In  the  above  case,  immediately  after  the  refusal  of 
abore  application  the  property  was  sold,  the  lessees 
giring  notice  that  the  sheriff  had  been  tendered  the 
full  amount  of  debts,  interest,  and  costs,  that  bidders 
woold  purchase  at  their  peril  and  that  the  Court 
wotld  be  asked  to  set  aside  the  sale.  After  the  sale 
the  leasees  made  application  accordingly  to  have  the 
tale  set  aside,  setting  out  all  the  facts  above  stated  and 
alio  a  copy  of  their  lease.  The  application  was  re- 
fiB«i: 

H^,  that  the  title  of  the  purchi^er  could  not  be  di- 
rested  in  this  manner,  and  that  the  action  of  the 
Court  in  the  premises  was  proper. 

Appeab  of  the  Forest  Oil  Company  from 
decrees  of  the  Common  Pleas  of  Washington 
CoQotj,  refusing  to  subrogate  the  appellants  to 
the  rights  of  a  use  plaintiff  in  a  certain  judgment 
tod  also  refusing  to  set  aside  a  sheriff's  sale. 

The  facts  of  the  case  were  as  follows  :  R.  D. 


Martin  was  the  owner  of  a  farm  in  Butfalo 
Township.  On  October  20,  1877,  a  judgment 
was  entered  against  said  Martin  in  favor  of  Re- 
becca Nesbit,  which  tbok  effect  as  a  lien  upon 
said  farm.  Other  judgments  were  subsequently 
entered  against  him  which  also  took  effect  as 
liens  on  said  property.  On  July  25, 1887,  a  fi.  fa. 
was  issued  upon  the  Nesbit  judgment  which  had 
been  revived  and  assigned  to  the  use  of  J.  P.  Miller. 
The  writ  was  levied  upon  the  above  farm  and 
the  sheriff's  sale  was  advertised  for  August  15, 
1887.  On  that  day  the  sale  was  adjourned  until 
August^  17,  1887.  On  the  latter  date,  two  hours 
before  the  time  fixed  for  the  sale,  the  Forest  Oil 
Company,  who  were  the  tenants  of  the  farm, 
tendered  the  amount  of  the  debt,  with  interest,  to 
Miller,  provided  he  would  give  them  an  assign- 
ment of  the  judgment.  Miller  refused  to  do  so, 
whereupon  the  Forest  Oil  Company  immediately 
applied  to  the  Court  for  an  order  to  stay  the 
sale,  in  order  that  they  might  have  an  opportu- 
nity of  presenting  a  petition  for  an  order  of  subro- 
gation. The  Court  fixed  the  time  for  filing  such 
petition  and  for  a  hearing  thereon  on  August  19, 
1887,  at  twelve  o'clock,  and  adjourned  the 
sheriff's  sale  until  one  o'clock  on  the  same  day. 

At  the  time  stipulated,  the  Forest  Oil  Com- 
pany presented  their  petition,  setting  forth  the 
fact  that  they  were  the  lessees  of  the  property  for 
oil  and  gas  purposes,  from  Martin,  by  lease  dated 
February  4,  1884,  and  that  they  had  expended 
large  sums  of  money  in  developing  the  land. 
That  the  property  had  been  advertised  for  sale 
without  notice  to  petitioners  as  terre-tenants  or 
otherwise  ;  that  they  had  made  tender,  as  afore- 
said, of  the  debt  and  interest  to  Miller,  and  re- 
quested an  assignment  of  the  judgment  which  he 
had  refused  to  give  them.  That  the  purpose  of 
the  sale  was  to  injure  the  petitioners,  aivi  that 
the  same  would  do  them  grievous  injury.  The 
prayer  was  for  an  order  of  subrogation  upon  pay- 
men  t  by  petitioners  to  Miller  of  his  debt  with  in- 
terest and  costs.  No  copy  of  the  lease  was  an- 
nexed to  the  petition. 

The  application  was  opposed  by  the  defendant 
in  the  execution  and  by  all  the  lien  creditors. 
The  Court,  after  hearing,  entered  a  decree  re- 
fusing subrogation  and  dismissing  the  petition. 
At  one  o'clock  the  sheriff's  sale  was  held.  No- 
tice was  given  by  the  oil  company  that  the 
sheriff  had  been  tendered  the  full  amount  of  debt, 
interest,  and  costs ;  the  bidders  would  purchase 
at  their  peril ;  and  that  the  Court  would  be  asked 
to  set  the  sale  aside.  The  property  was  sold 
by  the  sheriff  to  James  Kuntz,  Jr.,  for  $10,050. 

Subsequently,  on  August  23,  1887,  the  Forest 
Oil  Company  presented  a  petition  praying  for  a 
rule  to  show  cause  why  the  sheriff's  sale  should 
not  be  set  aside.  This  petition  set  forth  in  sub- 
stance the  facts  already  recited,  but  did  not  con- 
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tain  any  copy  of  the  lease.  On  August  24, 1887, 
a  supplementary  petition  was  filed  to  which  a 
copy  of  the  lease  was  annexed.  On  August  26, 
1887,  the  Court  after  hearing,  in  an  opinion  by 
McIlvaine,  p.  J.,  refused  the  rule,  dismissed 
the  petition,  and  confirmed  the  sherifi^'s  sale. 
The  Forest  Oil  Company  thereupon  took  these 
appeals,  assigning  for  error  the  refusal  of  the 
Court  to  make  the  order  of  subrogation  and  to 
set  aside  the  sheriff's  sale. 

Birch  (Sprowls  and  W*  F.  McCooh  with 
him),  for  appellants. 

The  petitioners  were  clearly  entitled  under  the 
authorities  to  an  order  of  subrogation. 

Cottrell'8  Appeal,  11  Harris,  294. 

Dorr  V,  Shaw,  4  Johns.  Ch.  R.  17. 

MoCall  V,  Lenox,  9  S.  &  R.  309. 

Kyner  v.  Kyner,  6  Watts,  221. 

Knoafs  Appeal,  10  Norris,  78. 

Ljon's  Appeal,  11  Smftli,  15. 

Hosier's  Appeal,  6  Id.  76. 
Th«  legal  tender  to  the  sheriff  was  a  satisfac- 
tion ot  the  execution  on  which  this  land  was  sold. 
No  title  accordingly  passed. 

Jackson  v.  Anderson,  4  Wendell,  475. 

Swan  V,  Saddlemire,  8  Id.  677. 

Vanernan  v.  Cooper,  4  Clark,  371. 

Hoflftnan  t;.  Strohecker,  7  Watts,  86* 

MoFee  v.  Harris,  1  Casey,  102. 

Jackson  v.  Morter,  1  Norris,  291. 
J.  P.  Miller  and  A.  M.   Todd  (with  whom 
was  John  W,  Donnan)^  for  appellees. 

Until  the  creditor  has  been  fully  paid  substi- 
tution ur  subrogation  cannot  take  place  upon  any 
terms  whaterer. 

Kjner  v,  Kyner,  6  Watts,  227. 
A  tender  was  not  sufficient.     Any  demand  for 
a  receipt,  discharge,  or  assignment  of  the  debt 
renders  the  tender  invalid. 

Richardson    9.  Boston  Chemical    Laboratory,  9 
Metcalf,  42. 

Sanford  i;.  Bnlkley,  80  Conn.  344. 

Perkins  v.  Beck,  4  Cranch  C.  C.  68. 
A  tender  to  the  sheriff  was  insufficient. 

2  Chitty  on  Contracts,  1186. 
The  facts  of  the  case  were  such  as  not  to  give 
to  the  petitioners  any  equity  of  subrogation.     The 
sale  having  been  made  to  a  bona  fide  purchaser, 
his  title  cannot  now  be  questioned. 

Rees  0,  Berryhill,  1  Watts,  263. 

Sloan's  Case,  8  Id.  194. 

Young's  Appeal,  2  P.  &  W.  380. 

Jackson  v,  Morter,  1  Norris,  291. 

January  8, 1888.  The  Court.  Subrogation 
is  a  right  arising  in  pure  equity  and  benevolence. 
It  is  an  equitable  result,  and  depends,  like  other 
controversies  in  equity,  on  facts  to  develop  its  ne- 
cessity in  order  that  justice  may  be  done.  To 
entitle  a  party  to  subrogation  his  equity  must  be 
strong  and  his  case  clear.  It  is  an  equity  called 
into  existence  for  the  purpose  of  enabling  a  party 
secondarily  liable,  but  who  has  paid  the  debt,  to 
reap  the  benefit  of  any  securities  which  the  credi* 


tor  may  hold  against  the  principal  debtor,  and  by 
the  use  of  which  the  party  paying  may  thus  be 
made  whole.  (Bispham's  Equity,  18.)  But 
until  the  creditor  has  been  fully  paid  substitution 
or  subrogation  cannot  take  place  upon  any  terma 
whatever.     (Kyner  t?.  Kyner,  6  Watts,  227.) 

In  this  case  it  is  not  claimed  that  Miller,  the 
execution  creditor,  has  been  paid  his  debt.  It  is 
alleged,  however,  that  there  was  a  tender,  which 
is  the  equivalent  of  payi^ent.  We  do  not  so  re- 
gard it.  The  tender  was  not  unconditional.  It 
was  accompanied  with  a  request  or  demand  that 
Miller  should  assign  the  judgment.  The  petitioner 
was  not  in  a  position  to  make  such  a  demaniL 
Miller  was  under  no  obligation  to  assign  his  se- 
curity. Any  demand  for  a  receipt,  discbarge  or 
assignment  of  the  debt  renders  the  tender  invalid. 
(Sandford  v.  Bulkley,  30  Conn.  344 ;  Perkins  r. 
Beck,  4  Cranch,  C.  C.  68 ;  Eichardson  t;.  Boston 
Chemical  Laboratory,  9  Met.  42.) 

The  petitioners  were  not  vigilant  in  asserting 
their  supposed  rights.  The  real  estate  was  ad- 
vertised to  be  sold  by  the  sheriff  on  August  15. 
He  adjourned  the  sale  until  the  17th  of  August. 
The  alleged  tender  to  Miller  was  made  about  two 
hours  before  the  time  fixed  for  the  sale,  and  upon 
its  being  refused  the  parties  applied  to  the  Court 
to  postpone  the  sale  until  they  could  have  time 
to  prepare  a  petition  for  subrogation.  The  Court 
gfeive  the  time  asked  for,  and  fixed  August  19,  at 
12  o'clock,  noon,  for  a  hearing,  and  directed  the 
sheriff  tp  adjourn  the  sale  to  the  same  day  at  one 
P.M. 

When  a  Court  is  asked  to  interfere  with  a  ju- 
dicial sale  two  hours  before  it  is  to  take  place,  the 
reason  why  such  application  was  not  made  at  an 
earlier  day  should  clearly  appear.  The  only 
excuse  for  the  lateness  of  the  petitioners  is  the 
averment  in  the  petition  that  the  sheriff's  sale 
was  advertised  "  without  notice  to  your  petition- 
ers, as  terre-tenants  or  otherwise."  This  is  an 
evasive  averment.  It  is  nowhere  alleged  that 
they  did  not  know  of  the  sale. 

The  application  for  subrogation  was  resisted  by 
all  the  lien  creditors  and  the  defendant  in  the 
execution.  It  is  easy  to  understand  why  the  de- 
fendant opposed  it.  He  was  the  owner  of  the 
farm  upon  which  the  oil  lease,  owned  by  the  pe- 
titioners, was  given.  His  farm  was  heavily  in- 
cumbered. Miller's  judgment  was  the  first  lien 
and  antedated  the  lease.  The  other  judgments 
were  subsequent  to  the  lease.  A  sale  upon  the 
Miller  judgment  would  discharge  the  lease  as 
well  as  all  the  other  liens,  and  thus  make  a  clear 
title.     It  was  his  interest  to  have  it  so  sold. 

What  was  the  equity  of  the  petitioners  that 
would  enable  them  to  override  all  the  other 
equities  in  the  case  ?  We  must  judge  of  this  by 
what  appears  in  the  petition.  We  have  nowhere 
else  to  look  for  it. 
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The  petitioners  aver  that  they  were  the  owners 
of  an  oU  lease  upon  said  premises,  dated  Febru- 
aiyl,  1884,  and  having  twenty  years  to  run: 
"that  by  divers  good  and  lawful  conveyances 
foor  petitioners  are  at  the  present  time  joint 
owners  of  said  leasehold  estate  for  oil  and  gas 
porposes  .  .  .  have  expended  large  sums  of 
money  in  developing  the  same,"  etc.  No  copy 
of  tbe  lease  was  attached  to  the  petition,  nor  was 
there  any  summary  of  its  contents.  After  the 
sobrogation  had  been  refused,  and  a  petition  had 
be«n  filed  to  set  aside  the  sheriff's  sale,  a  copy  of 
tbe  lease  was  filed  as  an  amendment  to  the  last- 
named  petition,  and  from  it  we  learn  that  the 
ie^e  was  dated  the  4th  day  of  February,  1884  ; 
that  the  lessees  covenanted  to  "commence 
operation  for  said  mining  purposes  within  eight 
montls  from  the  execution  of  this  lease  on  some 
one  of  tbe  &rms  leased  by  second  party  in  this 
towndiip.  And  when  oil  in  paying  quantities 
tken  second  party  agrees  to  commence  operations 
vitbm  sixty  days  on  the  next  adjoining  farm 
leased,  and  so  on  till  all  lands  in  this  township 
are  tested  to  success  or  abandonment." 

This  branch  of  the  case  must  be  decided  upon 
tbe  facts  as  they  existed  at  the  time  the  subro- 
ption  was  refbsed.  The  Court  was  asked  to 
niteifere  at  the  last  moment  with  a  sheriff's  sale, 
and  to  make  an  order  of  subrogation  against  the 
fioosetit  of  all  other  parties  in  interest  with  no 
Siets  before  it  save  the  unsupported  and  vague 
^legations  in  tbe  petition.  The  Court  was  not 
eteo  furnished  with  a  copy  of  the  lease  that  it 
aright  judge  of  the  interest  or  right  of  the  peti- 
nonen  under  it.  There  was  not  even  an  aver- 
ment that  a  consideration  had  been  paid  for  the 
^ease,  or  that  a  dollar  had  been  expended  upon 
this  pardcular  property.  When,  therefore,  the 
Coon  heard  the  application  for  subrogation  on 
the  19th  of  August,  it  had  nothing  before  it  which 
vcwld  have  justified  such  an  order,  or  if  it  had 
It  does  not  appear  in  this  record.  We  are  of 
opinkm  that  the  Court  below  did  not  err  in  de- 
lving subrogation  and  in  refusing  to  further 
rotetkre  with  the  sheriff's  sale. 

This  brings  us  to  the  second  branch  of  the  case. 
It  appears  that  on  August  19th,  aftet  the  refusal 
of  the  Court  to  interfere,  the  property  was  sold 
WtJie  sheriff  to  James  Kuntz,  Jr.,  for  $10,050. 
Sotice  was  given  at  said  sale  by  the'  attorneys  for 
the  petitioners:  "that  the  sheriff  has  been 
|>fc«d  and  tendered  the  full  amount  of  the  debt, 
werest,  and  costs  to  satisfy  the  writ  or  writs, 
^Vffl  which  this  sale  is  being  made,  and  they 
(the  bidders)  therefore  purchase  the  same  at 
^heb  peril,  as  the  Court  will  be  asked  to  set  said 
■|a  aside."  The  purchaser  was  present  when 
to  notice  was  given.  He  also  knew,  or  is  sup- 
P^Kd  to  know,  that  within  the  hour  the  Court 
^^  had  refused  subrogation  and  declined  to  in- 


terfere with  the  sale,  upon  the  very  questions 
embraced  in  the  notice.  An  application  was 
made  by  the  petitioner  to  set  the  sale  aside,  sub- 
stantially upon  the  same  grounds  as  are  contained 
in  the  original  petition,  which  was  refused  by  the 
Court;  the  purchase-money  was  paid,  the  sale 
confirmed,  and  the  sheriff's  deed  acknowledged. 
We  see  no  error  in  this.  The  Court  having 
properly  dismissed  the  petition  for  subrogation, 
the  sale  naturally  followed,  and  the  rights  of  the 
purchaser  attached.  It  is  true  he  had  notice. 
But  notice  of  what  ?  Of  matters  which  had  been 
passed  upon  by  the  Court  adversely  to  the  peti- 
tioners. It  cannot  be  said  that  he  was  not  a  good 
faith  purchaser,  or  that  he  is  affected  by  the  no- 
tice. We  see  nothing  to  justify  us  in  interfering 
with  the  decision  of  the  Court  below  in  this 
matter. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

Sterrett,  J.,  dissents. 

Trdnket  and  Clark,  JJ.,  absent. 

L.  L.,  jr. 


July  '87,  84.  May  26,  1887. 

Robeson's  Appeal. 

Suhrogaiion-^udgmentM  —  MarMhaUing  of  ai^ 
tets — Equity — Aforigages — Notice. 

A.  was  the  owner  of  a  tract  of  land  snbjeot  to  the 
lien  of  certain  judgments  and  to  a  snbsequent  mort- 
gage to  6.  duly  recorded.  He  snbseqaently  became 
the  owner  of  a  second  tract  upon  which  above  judg- 
ments became  by  revival  a  lien.  A.  afterwards  exe- 
cuted a  mortgage  on  this  second  tract  to  C.  Both  tracts 
were  sold  under  executions  issued  on  said  judgments, 
and  the  proceeds  of  the  first  tract  proved  insufficient  to 
pay  the  liens  thereon.  B.  thereupon  claimed  to  be 
subrogated  to  the  rights  of  the  judgment  creditors 
against  the  proceedk  of  the  second  tract  in  priority  to 
C.'s  mortgage  which  claim  C.  resisted,  setting  up  an 
equal  equity : 

Heldf  that  at  the  time  C.  took  his  mortgage  B.'s  rigbt 
of  subrogation  had  already  accrued  and  that  C.  must 
be  presumed  to  have  had  notice  from  the  record  thereof. 

Held,  therefore,  that  B.  was  entitled  to  the  subroga- 
tion claimed. 

Appeal  of  D.  E.  Robeson,  trustee,  from  a 
decree  of  the  Common  Pleas  of  Mifflin  County, 
distributing  the  proceeds  of  a  sheriff's  sale  of  the 
real  estate  of  W.  R.  Graham. 

The  facts  were  as  follows :  On  April  1 ,  1864, 
W.  R.  Graham  purchased  a  certain  tract  of  land 
known  as  the  Hale  tract.  This  land  afterwards 
became  subject  to  the  following  incumbrances, 
viz :  (1)  A  mortgage  executed  by  Graham  to 
Hale,  dated  June  14,  1864,  and  duly  recorded. 
(2)  Sundry  judgments  entered  by  S.  S.  Woods's 
executors  against  Graham  in  November,  1866, 


Digitized  by 


Google 


i6o 


WEEKLY  NOTES  OF  CASES. 


and  February,  1871.  (3)  Certain  building  asso- 
ciation mortgages  given  by  Graham  from  May, 
1872,  to  1875,  to  D.  £.  Robeson,  trustee,  duly 
recorded. 

On  August  26,  1875,  Graham  purchased 
another  tract  of  land  known  as  the  Decatur 
tract.  In  December,  1875,  the  Woods  judg- 
ments were  revived  by  scire  facias  so  as  to  become 
a  lien  upon  both  tracts.  On  March  14,  1876, 
Graham  Executed  a  mortgage  upon  the  Decatur 
tract  which  was  subsequently  assigned  to  R.  H. 
Myers. 

On  August  21,  1886,  both  the  Hale  and 
Decatur  tracts  were  sold  tinder  executions  issued 
upon  the  Woods  judgments  and  the  proceeds 
referred  to  an  auditor  for  distribution. 

Before  the  Auditor  (J.  S.  Rakerd,  Esq.)  it 
appeared  that  the  proceeds  of  the  Hale  tract  were 
not  sufficient  to  discharge  all  the  liens  upon  it. 
D.  E.  Robeson,  trustee,  accordingly  claimed 
that  he  should  be  subrogated  to  the  rights  of  the 
Woods  judgment  against  the  Decatur  tract  in 
priority  to  the  Myers  mortgage.  Myers,  on  the 
contrary,  denied  Robeson's  right  of  subrogation 
in  priority  to  his  mortgage,  claiming  that  he  had 
an  equal  equity. 

The  Auditor  reported  that  Robeson  was  not 
entitled  to  the  subrogation  claimed  by  him,  and 
distributed  the  fund  accordingly. 

Exceptions  filed  by  Robeson  to  this  report 
were  dismissed  in  an  opinion  by  Bugher,  P.  J., 
and  a  decree  entered  accordingly.  Robeson, 
trustee,  thereupon  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court. 

Andrew  Beed,  for  the  appellant. 

The  appellant  having  only  a  lien  on  the  Hale 
tract,  and  the  Woods  judgments  being  liens  on 
both  the  Hale  and  Decatur  tracts,  he  could  in 
equity  require  the  Woods  judgments  to  be  first 
paid  out  of  the  Decatur  tract  before  resorting  to 
the  Hale.  ' 

Ramsley's  Appeal,  2  Watts,  228. 
Lathrop's  Appeal,  1  Barr,  612. 
MoDevitt's  Appeal,  20  Smith,  373. 
Homing's  Appeal,  9  Norria,  388. 

Between  equal  equities  priority  of  time  will 
prevail. 

Nailer  v.  Stonley,  10  S.  &  R.  450. 
Cowden's  Appeal,  1  Banr,  267. 
Becker  v,  Kehr,  13  Wright,  223. 
Carpenter  v.  Koous,  8  Harris,  222. 
Flnok  V,  Replogle,  1  Harris,  405. 
Lloyd  V.  Galbraith,  8  Casey,  103. 

Eufu9  a  Elder  {George  W.  Elder  with  him), 
for  the  appellee. 

The  cases  cited  by  the  appellant  cover  only 
instances  in  which  the  property  in  question  was 
bound  by  the  judgment  at  the  time  the  mortgage 
was  made.  The  rule  invoked  has  no  significance 
as  to  property  afterwards  acquired  and  after- 
wards incumbered. 


The  Myers  mortgage  was  taken  subject  only  to 
the  Woods  judgments,  and  should  not  be  forced 
to  bear  the  burden  of  other  risks. 

Miller  v.  Jacobs,  3  Watts,  477. 

MoGinnis's  Appeal,  4  Harris,  448. 
A  mortgagee  is  a  purchaser  for  value,  and  in 
this  case  Myers  who  holds  the  mortgage  is  without 
notice. 

HofTs  Appeal,  3  Norris,  42. 

Mott  i;.  Clark,  9  Barr,  404. 

Lancaster  v,  Dolan,  1  Rawle,  245. 

Grevemeyer  v.  Ins.  Co.,  12  Smith,  342. 

Carpenter  v.  Koons,  8  Harris,  222. 

January  3,  1888.  The  Court.  This  case 
is  to  be  determined  upon  the  general  principles 
of  equity  which  govern  in  the  marshalling  of 
assets  or  in  subrogation.  The  doctrine  of  sab- 
rogation  is  of  purely  equitable  origin ;  its  appli- 
cation is  always  controlled  for  the  promotion  of 
justice ;  it  will  never  be  enforced,  therefore,  to 
defeat  a  superior  or  even  an  equal  equity  in 
another.  That  this  is  the  rule  which  governs 
in  all  cases  of  subrogation  is,  of  course,  unques- 
tioned. What  are  its  respective  rights  and 
equities  of  the  parties  to  this  appeal  ? 

The  Hale  tract  was  conveyed  to  Graham  Ist 
April,  1864,  the  Hale  mortgage  of  14th  June, 
1864,  for  $989.07,  was  the  first,  the  S.  S.  Woods's 
executors'  judgment,  entered  17th  February, 
1871,  the  second,  and  the  appellant's  mortgages, 
entered  at  various  dates  from  June,  1871,  to  2dd 
February,  1875,  the  third  lien  against  it.  The 
Decatur  tract  was  conveyed  to  Graham  26ih 
August,  1875,  which  was  several  months  after 
all  of  the  above-stated  liens  had  been  entered. 
The  S.  S.  Woods  executors'  judgments,  how. 
ever,  by  revival,  became,  on  27th  December, 
1875,  the  first  lien  upon  this  tract,  and  the  ap- 
pellee's mortgage,  on  14th  March,  1876,  the 
second  lien.  On  the  revival  of  the  Woods 
judgments,  therefore.  Woods  acquired  a  lien  on 
both  the  Hale  and  the  Decatur  farms — on  the 
former  by  virtue  of  the  original  entry ;  on  the 
latter,  by  virtue  of  the  revival,  whilst  the  appel- 
lant's mortgage  remained  a  lien  upon  the  Hale 
farm  only.  It  is  true  that  when  the  appellant's 
mortgage  was  entered,  Graham  did  not  yet  own 
the  Decatur  tract,  and  they  could  not,  therefore, 
have  placed  any  reliance  upon  this  tract  at  that 
time  as  a  means  of  satisfying  the  Woods  judg- 
ments; but  after  the  purchase  of  the  Decatur 
tract  and  the  revival  of  the  Woods  judgments, 
it  is  plain  that  Woods  had  a  lien  upon  two  funds, 
and  the  appellants  upon  one  of  them  only,  in  the 
hands  of  a  common  debtor,  for  the  payment  of 
their  respective  claims.  If  the  contest  were  one 
between  the  appellants  and  the  debtor  alone,  can 
it  be  doubted  that  the  appellants  would  in  equity 
be  entitled  to  have  Woods  resort  to  the  proceeds 
of  the  Decatur  tract,  in  order  that  they  might 
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avail  themselves  of  the  proceeds  of  the  Hale 
tract.  As  the  equity  is  against  the  debtor  him- 
gelf,  certainly  he  would  not  be  allowed  to  insist 
apoD  a  pro  rata  payment  of  the  Woods  judg- 
ments from  the  two  funds  respectively,  in  order 
that  be  might  pocket  part  of  the  money. 

Bot  when  the  appellees  subaequenUy  recorded 
their  mortgage  upon  the  Decatur  tract,  it  is  con- 
tended that  as  mortgagees  they  acquired  a  lien, 
and  that  their  equity  was  equal  to  that  of  the 
appellants ;  that  the  equities  were  in  equiiibrio. 
We  do  not  think  so.  The  appellants  acquired 
a^nst  Graham,  the  mortgagor,  the  right  to  have 
his  other  lands  not  included  in  the  mortage  ap- 
plied first  to  the  payment  of  the  earlier  judg- 
ments  which  were  liens  against  them.  This 
right  it  was  not  in  the  power  of  the  mortgagor  to 
ddeat  by  confessing  judgments  to  other  creditors, 
or  by  contracting  subsequent  debts.  Bona  fide 
porcbasers,  and  perhaps  mortgagees,  might  be 
onaffect^  by  an  equity  of  which  they  had  no 
notice  in  fact  (Hoff's  Appeal,  84  Penn.  42). 
But  when  the  appellees  took  their  mortgage, 
they  could  plainly  see  that  the  W<^ods  judgments 
were  entered  as  the  first  liens  against  the  De- 
catur tract,  and  that  their  mortgage  in  the  regular 
course  of  distribution  could  not  be  paid  until 
^eee  judgments  were  satisfied.  It  is  true  that 
it  appeared  by  the  records  that  the  Wbods  judg- 
ments were  Uens  also  upon  the  Hale  tract,  but 
the  same  search  would  show  the  existence  of  the 
appellants'  mortgage.  The  appellees,  in  the 
absence  of  proof  to  the  contrary,  will  be  pre- 
somed  to  have  taken  their  mortgage  with  full 
knowledge  of  all  the  facts  disclosed  by  the  record, 
and  would  thus  be  affected  with  notice  of  all  the 
equities,  which,  owing  to  the  peculiar  condition 
of  the  respective  liens,  the  appellants  had  as 
against  the  Woods  judgments. 

This  equi^,  we  have  said,  was  against  the 
debtor,  and  it  is  equally  such  against  his  sub- 
sequent mortgage  creditors  with  notice,  who  can 
ha?e  DO  greater  rights  than  the  debtor  had  at  the 
time  the  mortgage  was  given.  This  equity  ex- 
isted in  favor  of  the  appellants  before  the  ap- 
pellees acquired  their  lien,  prior  in  tempore 
potior  injure  ;  the  appellees,  must  be  considered 
to  have  taken  their  mortgage,  subject  to  the 
prior  equity  of  the  i^pellants.  (McDevitt  and 
Hays's  Appeal,  70  Penn.  377 ;  Hasting's  Case, 
10  Watts,  305.)  Hoff's  Appeal,  tupra,  although 
wnewhat  similar  in  its  facts  is  readily  distint^uish- 
ahle  from  the  case  at  bar.  In  that  case  Adams, 
a  judgment  creditor  of  Phillips,  had  a  lien  on 
two  properties,  whilst  Hoff,  a  mortgagee,  had  a 
lien  upon  one  property  only  of  the  same  debtor. 
After  these  liens  were  entered,  Phillips  sold  the 
property  upon  which  the  mortgage  was  not  a 
heu  to  Reiff.  It  will  be  observed  that  ReiflT  was 
a  porcbaser  not  a  mortgagee,  and  Phillips  under 


the  implied  covenant  in  his  deed  was  bound  to 
make  the  title  good  to  him;  he  was  a  bona  fide 
purchaser  for  full  consideration  wholly  paid, 
without  notice  in  fact  of  the  lien  of  the  judg- 
ment.  As  the  subrogation  is  not  of  right  but  is 
a  mere  benevolence,  this  Court,  under  the  special 
facts  of  that  case,  sustained  the  Court  below  in 
setting  aside  a  decree  of  subrogation.  Chief 
Justice  Agnew  in  that  ease  said,  "Phillips 
,then  stood  in  the  relation  of  principal  to  KeifiT, 
for  by  the  covenant  in  his  deed,  contained  in  the 
words  *  grant,  bargain,  and  sell,'  he  was  bound 
to  ReiflT  to  remove  the  incumbrance  from  his 
property.  We  have,  therefore,  the  case  of  one, 
who,  in  fact,  stands  superior  to  a  surety,  who  was 
a  bona  fide  purchaser  of  the  property  for  full  con- 
sideration;  who  had  no  knowledge  in  fact  of 
the  lien  of  Henrietta  Addams's  judgment,  who 
owed  no  duty  to  Hoff,  upon  whose  land  Hoff  had 
no  legal  claim,  and  from  which  the  burthen  of 
Henrietta  Addams's  judgment  was  removed  by  a 
legal  extinguishment  of  her  debt.  It  is  clear, 
therefore,  that  Hoff  has  no  equity  which  he  can 
work  out,  except  by  displacing  a  bona  fide  pur- 
chaser, who  is  prior  in  time,  superior  in  claims 
on  Phillips',  the  common  debtor,  and  who  must 
lose  all  his  money  in  case  he  is  displaced.  When 
he  purchased  Hoff  had  no  lien  on  his  land,  and 
no  equity  to  look  to  property  not  owned  by 
Phillips  when  Hoff  took  his  mortgage,  and 
which  then  was  not  bound  to  others  as  a  security 
for  their  liens.  It  would  not  be  pure  benevolence 
to  substitute  him  to  the  injury  of  Reiff." 

In  this  case  there  was  no  covenant  of  title  to 
be  implied  from  the  words  of  the  mortgage,  and, 
in  the  absence  of  proof  to  the  contrary,  the  ap- 
pellees will  be  presumed  to  have  known  what 
was  clearly  exhibited  to  them  by  the  record* 
We  think  the  appellants  upon  the  plainest  prin- 
ciples of  justice  and  equity  would  have  been 
entitled  to  subrogation  to  the  rights  of  Woods's 
executors  against  the  Decatur  tract;  and  if  so, 
the  distribution  of  the  proceeds  should  now  be 
made  as  if  that  had  been  done  which  in  equity 
ought  to  have  been  done. 

The  decree  of  the  Common  Pleas  is  reversed, 
and  the  record  is  remitted  in  order  that  distribu- 
tion may  be  made  in  accordance  with  this  opinion, 
the  appellees  to  pay  the  costs  of  this  appeal. 

Opinion  by  Clark,  J. 

Mercub,  C.  J.,  and  Paxson,  J.,  absent. 

Sterrett,  J.,  did  not  sit.  s.  h.  t. 
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Oct.  '87,  239.  240  &  241.  November  7, 1887. 

Commonwealth  ex  reL  Stein  et  al.  v. 

McCandlesSy  Treasurer. 

Liquor  license  laws — Act  of  April  8,  1872,  as 
to  Allegheny  County^Act  of  May  13,  1887— 
Mepeal  of  former  by  latter — Construction  of 
statutes —  Constitutional  law. 

The  local  liquor  lioenfie  law  of  April  3,  1872  (P.  L. 
804),  for  the  oountj  of  Allegheny  was  repealed  by  the 
general  liquor  license  law  of  May  13, 1887  (P.  L.  108). 

The  Act  of  May  13,  1887  (P.  L.  108),  is  not  uncon- 
stitutional as  being  opposed  to  either  Art.  111.,  §§3  and 
7,  or  Art.  IX.  §  1  of  the  Coiistitution. 

Writs  of  error  to  the  Common  Pleas  No  1,  of 
Alleghen^r  County. 

Mandamus,  bj  the  Commonwealth  ex  rd. 
Gregor  Stein  et  oL  against  Alex.  M.  McCandless, 
treasurer  of  Allegheny  County. 

Three  several  petitions  were  presented  for  rules 
to  show  cause  why  writs  of  mandamus  should  not 
issue  to  the  defendant  to  compel  him  to  grant 
licenses  to  the  several  relators  to  sell  liquor 
within  the  limits  of  Allegheny  County  upon  filing 
by  them  of  bonds  and  payment  of  license  fees  in 
manner  and  form,  as  provided  by  the  Act  of 
April  d,  1872,  entitled  <<  An  Act  to  regulate  the 
sale  of  intoxicating  liquors  in  the  County  of 
Allegheny." 

The  rules  were  made  absolute,  and  answers 
were  filed  by  defendant  which,  it  was  agreed, 
should  stand  as  answeirs  to  alternative  writs  of 
mandamus.  The  answers  set  up  the  fact  that  the 
respondent  had  no  power  to  grant  the  licenses 
inasmuch  as  the  Act  of  April  8,  1872,  was 
repealed  by  the  General  License  Law  of  May 
13,  1887.  To  these  answers  relators  filed 
demurrers;  after  argument  the  Court  delivered 
the  following  opinion  : — 

<<  The  general  intent  of  the  Legislature  to 
repeal  all  existing  laws  in  the  Commonwealth  in 
referenoe  to  granting  licenses  for  the  sale  of  liquors 
by  less  quantity  than  one  quart  and  substitute  a 
new  system,  seems  to  us  very  apparent  from 
many  provisions  in  the  Act  of  18th  of  May,  1887. 

'<  The  title  is :  <An  Act  to  restrain  and  regu- 
late the  sale  of  vinous,  etc.,  liquors,  or  any 
admixture  thereof,'  and  as  there  is  no  limitation 
it  must  be  read  as  though  declaring  in  terms  <  in 
the  Commonwealth  of  Pennsylvania.'  The  first 
section  declares  it  '  shall  be  unlawful  to  keep  or 
maintain  any  house,  etc.,  where  vinous,  etc., 
liquors,  or  any  admixture  thereof,  are  sold,  by 
retail  less  than  a  quart,  except  a  license  therefor 
shall  have  been  previously  obtained,  as  herein- 
after provided,'  and  section  third,  ^  Such  licenses 
shall  be  granted  only  by  the  Court  of  Quarter 
Sessions  of  the  proper  county,'  and  then  adds 


<  provided  that  license  under  previous  laws  shall 
not  be  granted  later  than  the  30th  June,  of  this 
year,'  which  is  equivalent  to  saying  that  license 
may  be  granted  under  existing  law  until  30th 
June,  1887,  but  not  thereafter.  Nothing  can  be 
more  comprehensive  than  these  sections  of  the 
Act.  They  are  general  in  their  terms,  and  they 
make  it  unlawful  for  any  person  in  the  State  of 
Pennsylvania  to  keep  any  place  for  the  sale  of  the 
liquors  specified,  by  less  measure  than  a  quart, 
unless  such  person  shall  have  first  obtained  a 
license  Irom  the  Court  of  Quarter  Sessions  of  the 
proper  county,  which  clearly  means  the  county 
where  the  license  is  intended  to  be  used.  The 
license  law  of  1856  uses  the  same  expression,  but 
witl^a  limitation  clearly  sliowing  its  general  sig- 
nificance, to  wit :  <  Licenses  shall  be  granted  bj 
the  Courts  of  the  proper  county  except  Philadel- 
phia and  Allegheny.' 

*<  The  same  form  is  also  used  in  the  Act  12th 
April,  1875,  but  with  the  exception  <  where  not 
otherwise  provided  by  law.'  Evidently  the  sole 
purpose  of  the  term  *  proper  county*  was  to 
designate  the  particular  Court  of  Quarter  Ses- 
sions empowered  to  grant  the  license  in  relation 
to  the  location  of  the  place  of  business  of  the 
applicant  for  license. 

<*  Section  4th  of  the  Act  provided  that  <  every 
person  intending  to  apply  for  a  license  as  afore- 
said in  any  city  or  county  of  this  Commonwealth, 
shall  file  with  the  clerk  of  the  Court  of  Quarter 
Sessions  of  the  proper  county  his  or  her  petition.' 
And  then  provision  is  made  with  reference  to 
Philadelphia,  as  follows,  provided  also,  <  That  in 
cities  of  the  first  classj  in  the  month  of  January 
in  each  and  every  year,  it  shall  be  the  duty  of  the 
mercantile  appraiser  to  return,  under  oath,  to 
the  clerks  of  the  Court  of  Quarter  Sessions,'  etc. 
The  Legislature  must  be  assumed  to  know  that 
Philadelphia  was  the  only  city  of  the  first  class 
in  the  State.  And,  therefore,  that  the  Act  was 
by  its  terms  intended  to  be  in  force  there. 

'*  Section  8  also  says  :  <  Persons  licensed  to  sell 
by  retail  in  cities  of  the  first,  second,  and  third 
classes,'  etc.  As  the  Legislature  knew  that 
Philadelphia  was  the  only  city  of  the  first  class, 
the  same  conclusion  follows  as  to  Pittsburgh, 
which  is  the  only  city  of  the  second  class.  It 
seems  therefore  impossible  for  us  not  to  conclude 
that  the  Legislature  intended  to  include  Allegheny 
and  Philadelphia  within. the  operation  of  this 
statute. 

<<But  while  the  intention  is  apparent  from 
these  several  provisions  of  this  Act  that  the  Act 
was  intended  to  be  general  in  its  operation,  it 
does  not  necessarily  follow  that  the  special  Act 
of  1872,  regulating  the  granting  of  licenses  in 
Allegheny  County  is  thereby  repealed.  If,  as 
contended  by  the  plaintitfs  in  this  case,  these 
statutes  can  stand  together  and  are  not  radically 
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inconsisteot  with  each  other,  the  local  law  is  still 
in  force.  To  repeal  a  local  law  hj  a  general  law 
in  the  absence  oif  a  repealing  clause,  the  repng- 
nancy  between  the  provisions  of  the  new  law  and 
the  old  most  appear  ao  poeitive  as  to  make  them 
irreconcilable,  vide  Barber's  Case  (86  Pa.  St. 
d92);  Commonwealth  v.  Erie  R.  W.  Co.  (98 
Id.  127),  and  Sifired  v.  Commonwealth  (104 
Id.  181),  but  every  afi&rmative  statute  is  a  repeal 
of  a  precedent  statute  whenever  its  matter  implies 
a  negative  (98  Pa.  St.  127).  While  this  Act  of 
Idth  of  May,  1887,  has  no  clause  in  terms  repeal- 
ing any  general  or  local  statute  in  the  State,  it 
has  provisions  absolutely  and  radically  inconsis- 
tent with  the  Act  of  1872,  authorizing  the  grant- 
ing of  licenses  in  this  county  by  the  treasurer. 

'<  Thus  we  have  seen  that  the  first  section  de- 
clares that  it  shall  be  unlawful  to  sell  in  less 
quanti^  than  a  quart  without  license,  and  that 
section  three  says :  *  such  license  sUall  only  be 
granted  by  Court  of  Quarter  Sessions.'  How 
then  can  it  be  said  that  the  treasurer  may  grant 
a  license  ? 

**  These  sections  not  by  implication  merely, 
but  positively  and  clearly  as  inevitable  result, 
take  away  the  previous  authority  of  the  treasurer 
to  grant  a  retail  license  under  the  Act  of  1872, 
if  this  Act  of  1887  is  constitutional  and  in  force 
in  this  county. 

**  The  suggestion  of  unconstitutionality  we  shall 
merely  notice  by  saying  (without  entering  into 
any  argument  on  the  subject)  that  the  very 
earnest  and  able  argument  of  counsel  have  failed 
to  make  it  appear  to  us  that  the  Act  is  uncon- 
stitutional. The  impropriety  of  an  inferior  Court 
declaring  an  Act  unconstitutional  except  on  ex- 
tnordinary  occasions  in  the  clearest  cases  is 
manifest. 

"  Then  assuming  the  Act  to  be  constitutional, 
that  it  is  general  in  its  character  and  that  it  is 
utterly  inconsistent  (so  far  as  the  questions  now 
before  us  are  concerned)  with  the  special  Act  of 
1872,  have  petitioners  made  it  sufficiently  appear 
that  it  is  not  in  force  in  this  county?  Consider- 
able stress  has  been  laid  on  the  proviso,  exempt- 
ing places  having  special  prohibitory  laws  from 
the  operation  of  the  Act,  but  we  think  this  has 
no  force.  This  law  would  not  have  been  changed 
in  those  localities  without  this  proviso.  It  merely 
left  the  Act  as  if  the  proviso  had  not  been  in- 
serted. But  a  somewhat  different  question  arises 
oat  of  the  first,  part  of  section  19,  viz:  <  All 
k)cal  laws  fixing  a  license  rate  or  fee  less  than  is 
provided  for  in  this  Act  be  and  the  same  are 
hereby  repealed.'  By  the  ordinary  rules  of  in- 
terpretation  this  would  seem  to  mean  that  local 
laws  fixing  a  higher  rate  of  license  were  not  re- 
pealed. And  if  we  could  adopt  the  conclusion  in 
reference  to  this  Act,  that  it  did  not  repeal  local 
laws  where  a  greater  license  fee  was  fixed  therein, 


we  would  be  entangled  in  a  maze  of  uncertainty 
as  to  whether  the  Act  of  1887  did  impose  a 
greater  or  less  license  fee  than  the  Act  of  1872. 
In  one  respect  it  does,  in  another  it  does  not.  In 
cities  it  is  greater,  in  boroughs  and  townships 
it  is  less.  The  possible  revenue  under  the  Act 
of  1872  for  the  same  number  of  licenses,  taking 
cities,  boroughs,  and  townships  together,  seems  to 
me  to  be  much  larger  on  the  whole  than  could  be 
derived  under  this  Act  of  1887. 

"  But  it  is  said  in  Commonwealth  r.  Fraim 
(16  Pa.  St.  169),  *  Statutes  are  to  be  construed 
so  as  best  to  efiect  the  intention  of  the  makers, 
which  sometimes  may  be  collected  from  the  cause 
or  occasion  of  passing  the  statute,  and  when  dis- 
covered it  ought  to  be  followed  with  judgment 
and  discretion  in  the  construction,  though  that 
construction  may  seem  contrary  to  the  statute.' 
It  is  said  a  thing  within  the  letter  of  the  statute 
<  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers,  and  such  construction 
ought  to  be  put  on  it  as  does  not  sufier  it  to  be 
eluded.'  So  in  Holl  v.  Deshler  (71  Pa.  St.  299), 
*•  every  part  of  a  statute  ^should  be  brought  into 
action  in  order  to  collect  from  the  whole  one 
uniform  and  consistent  sense,  if  that  may  be  done, 
or  in  other  words,  the  construction  must  be  upon 
the  entire  statute  and  not  merely  upon  disjointed 
parts  of  it.* 

<^Now  here,  the  general  intent,  as  we  have 
said,  is  to  compel  every  person  in  the  State  desir- 
ing a  license  to  sell  liquors  to  get  it  from  a  Court 
of  Quarter  Sessions  under  the  provisions  of  this 
Act. 

<<  The  8th  section  provides  *  that  all  persons 
licensed  to  sell  at  retail  shall  be  classified,  and 
required  to  pay  annually  for  such  privileges,  as 
follows:  Persons  licensed  to  sell  by  retail  in 
cities  of  the  first,  second,  and  third  classes  shall 
pay  the  sum  of  five  hundred  dollars,'  and  then 
foUows  the  fee  for  boroughs  and  townships.^ 

''This  fixes,  beyond  question,  that  the  Act 
was  intended  to  extend  to  cities  of  the  second 
class,  which  means  Pittsburgh,  as  it  is  the  only 
city  of  that  class.  The  Act  cannot  extend  to 
Pittsburgh  if  the  Act  of  1872  is  in  force  in  this 
county,  for  it  would  be  absurd  to  suppose  that 
the  Legislature  meant  to  have  one  system  for  the 
city  and  another  for  the  townships  and  boroughs, 
and  therefore  to  hold  that  the  19th  section  by 
implication  saved  the  special  Act  of  1872,  would 
be  to  set  aside  not  only  the  general  intent,  but 
the  plain  terms  of  the  statute  by  mere  inference 
or  implication  which  would  be  in  clear  violation 
of  all  rules  of  interpretation. 

''  The  true  solution  we  take  to  be  this.  The 
legal  inference  that  all  local  acts  where  there  was 
a  larger  rate  of  license  fixed  by  local  law  arises 
from  the  terms  of  the  19th  section,  taken  by 
itself — that  is  to  say,  if  there  had  been  nothing 
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in  the  Act  showing  an  intention  to  repeal  all  local 
laws,  whatever  the  rate  of  license  may  have 
been,  higher  or  lower,  as  the  case  might  be,  then 
by  this  section  all  local  laws  fixing  higher  rates 
would  have  been  saved.  But  as  it  appears  to  us 
beyond  question  that  without  the  19th  section 
all  local  license  laws  were  repealed,  this  section 
merely  declared  that  which  wonld  have  been  the 
law  without  it,  and  leaves  all  other  local  laws  to 
abide  the  general  effect  of  the  Act,  just  as  if  the 
section  had  not  been  inserted. 

"For  these  reasons  the  demurrers  are  over- 
ruled. Peremptory  mandamuses  are  refused  and 
judgment  entered  on  the  demurrers  in  favor  of 
the  defendants,  and  that  the  plaintiffs  pay  the 
costs  of  these  proceedings." 

Judgments  were  entered  accordingly.  The  re- 
lators thereupon  took  these  writs,  assigning  for 
error  the  action  of  the  Court. 

D.  T.  Watson  and  A.  M.  Brown  (with  whom 
was  Joiiah  Oohen),  for  the  plaintiffs  in  error. 

The  nineteenth  section  of  the  Act  of  1887 
clearly  prevents  said  Act  from  operating  to  repeal 
the  Act  of  1872.  The  express  declaration  that 
it  was  local  laws  fixing  less  license  rates  that  were 
to  be  repealed,  is  as  definite  a  declaration  that  the 
local  license  laws  fixing  higher  rates  are  not  re- 
pealed, as  if  in  so  many  words  the  Legislature 
had  so  said. 

Oliver's  Appeal,  101  Pa.  St.  803. 

Batler'8  Appeal,  73  id.  452. 

Commonwealth  v.  Councils  of  Montrose,  2  Smith, 
391. 

Bucher  v.  Commonwealth,  103  Pa.  St.  534. 

Patterson's  Appeal,  96  Id.  644. 

Erkenbraoh  r.  Erkenbraoh,  96  N.  Y.  466. 

Johns  V.  Hodges,  62  Maryland,  538. 

The  State  v.  Wilson,  30  Kansas,  673. 
Every  word  in  the  Act  must  be  given  its  full 
and  exact  meaning. 

Erie  v.  Bootx,  72  Pa.  St.  199. 

Bradbury  v.  Wagenhorst,  54  Id.  182. 
The  following  are  the  rates  fixed  by  the  respec- 
tive Acts : — 

Uhdbr  thb  Act  op  1887. 
Boroughs  pay    .     .    $150 
Townships  pay  .     .        75 

.     .      500 


Undbb  thb  Act  of  1872. 
Boroughs  pay    .     .    $300 
Townships  pay  .     .      150 
Cities  pay  a  mini- 
mum of     .     .     .      300 

Which  may  greatly  ex- 
ceed $500,  depending  on 
quantity  of  sales. 


Cities  pay     .    . 

This  is  the  highest  it  can 
reach,  and  if  the  sales  ex- 
ceed $7000  it  is  lees  than 
under  the  Act  of  1872. 

On  tbe  whole  the  rates  are  lower  under  the  latter 
Act. 

A  general  Act  will  not  be  construed  to  repeal 
a  prior  local  Act,  unless  there  is  a  manifest  and 
inevitable  inconsistency. 

Brown  v.  Commissioners,  9  Harris,  43. 

Bounty  Accounts,  70  Pa.  St.  92. 

Erie  v.  Bootz,  72  Id.  199. 

Rounds  r.  Waymart  Borough,  81  Id.  395. 

Seifried  v.  Commonwealth,  101  Id.  202. 


The  Act  of  May  18,  1887,  is  in  conflict  with 
the  Constitution  if  it  operates  as  a  repeal  of  former 
laws,  there  being  no  intimation  in  the  title  to  that 
effect. 

Road  in  Phoenixville,  109  Pa.  St.  44. 

Beckert  v.  City  of  Allegheny,  4  Norris,  192. 

In  addition  the  title  fails  to  set  out  the  main 

purpose  of  the  Act.     The  Act  also  contravenes 

the  following  provisions  of  the  Constitution,  viz  : 

Article  IX.  section  l,and  Article  III.  section  7. 

City  of  Scranton  v.  Silkman,  113  Pa.  St.  199. 

Appeal  of  City  of  Scranton  School  District,  113  Id. 
176. 

Commonweath  v.  Patton,  88  Id.  259. 

Davis  V.  Clark,  15  Wbbklt  Notes,  209. 

McCarthy  v.  Commonwealth,  16  Id.  498. 
W.  B.  Rodgers  and  W.  C.  Morelandy  for  the 
defendant  in  error. 

The  Act  of  1887  was  intended  to  and  did  op- 
erate as  a  repeal  of  all  prior  laws. 

Johnston's  Appeal,  33  Pa.  St.  511. 

Commonwealth  v.  Cromley,  1  Ash,  181. 

Nusser  v.  Commonwealth,  25  Pa.  St.  126.     ^ 

People  V.  Jaehne,  4  Cent.  Rep.  170. 

United  SUtes  v.  Tyner,  11  Wall.  88. 
The  19th  section  of  the  Act  of  1887  does  not 
operate  to  prevent  the  repeal  of  the' Act  of  1872. 
The  fact  is  not  shown  that  on  the  whole  the  rate 
of  licenses  in  Allegheny  County  under  the  latter 
Act  is  higher  than  under  tbe  former. 

If  we  cling  to  the  letter  of  the  19th  sectioo, 
another  answer  is  this  :  the  language  is  <<  all  local 
laws  fixing  a  license  rate  or  fee  less  than  is  pro- 
vided for  in  this  Act."  The  word  '^  a"  in  this  con- 
nection means  <*any;"  the  section  then  reads, 
'^  All  local  laws  fixing  any  rate  or  fee  less."  Do 
we  find  in  Allegheny  County  any  rate  or  fee  lees 
than  in  the  Act  of  1887?  The  tavern  license 
rate  is  less  in  cities;  the  eating-house  license  rate 
is  less  everywhere.  Therefore  those  rates  fall. 
But  the  Legislature  never  intended  to  have  two 
license  laws  in  force  in  this  county,  and  the  ex- 
pression is,  *^  all  laws"  fixing  a  or  any  rate  less. 
Therefore  all  the  rates  for  this  county  fail,  and 
with  them  falls  the  Act  of  1872.  \h^  Legisla- 
ture intended  that  there  should  be  no  lidense  rate 
in  this  Commonwealth  less  than  those  fixed  in 
the  Act  of  1887.  If  there  happens  to  be  in  Alle- 
gheny County  a  rate  or  any  rate  greater,  that 
rate  falls  along  with  the  less  rate. 

The  Act  of  1887  is  clearly  not  obnoxious  to  the 
constitutional  provisions  cited  by  plaintifiis  in  error. 

January  3, 1888.  Thr  Court.  In  the  cases 
before  us,  we  concur  with  the  Court  below  in 
holding  that  the  Act  of  1887  repealed  that  of 
1872  ;  hence,  had  the  treasurer  assumed  to  issue 
the  required  licenses  he  would  have  acted  without 
warrant  of  law. 

The  judgments  are  affirmed. 

Per  Curiam. 

Trunket  and  Clark,  JJ.,  absent. 
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Oct  *85,  52.  November  11, 1887. 

Gould  V.  McFalL 

Writ  of  restitution^  when  it  issues — Voluntary 
papnent  in  ignorance  of  law  not  recoverable 
— Payment  in  compromise  of  litigated  claim, 

Bestitntion  is  not  of  mere  right.  It  is  ex  gratia,  reet- 
iDg  in  the  exercise  of  a  sonnd  discretion,  and  the  Court 
will  not  order  it  where  the  jastioe  of  the  case  does  not 
call  for  it,  or  where  the  process  is  set  aside  for  a  mere 
slip. 

It  is  settled  law  that  one  who  voluntarily  pajs 
BMDej  with  full  knowledge,,  or  means  of  knowledge, 
of  all  the  facts,  without  any  frand  having  been  prao- 
tiMd  upon  him,  cannot  recover  it  back  by  reason  of 
the  payment  having  been  made  in  ignorance  of  law. 

Money  paid  on  the  compromise  of  a  litigated  claim 
is  paid  on  a  good  consideration,  and  if  ^voluntarily 
paid  cannot  be  recovered  back. 

The  general  principle  appears  to  be  that  money  vol- 
imtarily  paid  upon  a  claim  of  right  cannot  be  recovered 
back,  however  unfounded  sneh  claim  may  afterwards 
tnm  out  to  be. 

In  the  Supreme  Court  Sur  rale  to  show  cause 
wbj  a  writ  of  restitution  should  not  issue. 

On  November  14,  1880,  Robert  McFall  re- 
covered  a  judgment  before  an  Alderman  for 
$25.d6  against  William  L.  Gould  and  Caroline 
Gould,  his  wife,  for  groceries  and  provisions 
famished  Mrs.  Gould  at  her  own  request,  and 
upon  her  express  promise  to  paj.  Mrs.  Gould 
took  an  appeal  to  the  Common  Pleas,  and  on 
October  16,  1883,  the  case  being  called  for  trial, 
and  defendants  not  appearing,  the  Court  entered 
jod^ent  against  them,  for  the  amount  found  due 
before  the  alderman.  Executions  were  issued 
and  levy  made  upon  real  estate  of  Mrs.  Gould, 
and  her  property  advertised  for  sale  by  the  sheriff 
for  the  first  Monday  in  April,  1885. 

On  April  11,  1885,  Mrs.  Gould,  her  son,  and 
her  attorney,  Mr.  Newlin,  sent  for  Mr.  McFall's 
tttomey  to  meet  them  at  her  attorney's  office, 
and  then  proceeding  to  the  sheriff's  office,  volun- 
tarily paid  McFall's  attorney  the  full  amount  of 
his  claim,  then  paid  the  sheriff  the  costs  of  the 
ease,  and  had  the  sheriff  make  return  of  his  writ 
as  "  money  made." 

Prior  to  this  payment,  however,  on  January 
31, 1885,  Mr.  Blakeley,  another  attorney  of  Mrs. 
Gould,  had  taken  a  writ  of  error,  and  this  writ 
was  awaiting  argument  in  the  Supreme  Court 
when  Mrs.  Gould  voluntarily  paid  the  McFall 
claim  to  his  attorney,  asserting,  at  the  same  time, 
that  she  would  at  once  have  the  proceedings  dis- 
eootiDued  in  the  Supreme  Court.  This  was  not 
done,  bat  the  case  was  argued  in  the  fall  of  1885 
bj  Mr.  Blakeley,  and  on  January  4,  1886,  the 
jodgment  of  the  Court  of  Common  Pleas,  so  far 
as  it  affected  Mrs.  Gould,  was  reversed  and  set 


aside,  the  judgment  against  her  husband  not  being 
disturbed.  (See  Gould  v.  McFall,  17  Weekly 
Notes,  44 ;  1  Amer.  66.) 

This  rule  was  obtained,  and  testimony  taken 
under  it  as  above. 

A.  Blakeley  (A.  M»  Blakeley  with  him),  for 
the  rule. 

T.  Walter  Day,  contra. 

January  3,  1888.  The  Court-  This  was  a 
rule  to  show  cause  why  a  writ  of  restitution  should 
not  issue. 

Restitution  is  not  of  mere  right.  It  is  ex  gratia^ 
resting  in  the  exercise  of  a  sound  discretion,  and 
the  Court  will  not  order  it  where  the  justice  of 
the  case  does  not  call  for  it,  or  where  the  process 
is  set  aside  for  a  mere  slip,  (Harger  v.  Commis- 
sioners, 12  Penna.  251.)  It  is  settled  law  that 
one  who  voluntarily  pays  money  with  full  knowl- 
edge or  means  of  knowledge  of  all  the  facts,  with- 
out any  fraud  having  been  practised  upon  him, 
cannot  recover  it  back  by  reason  of  the  payment 
having  been  made  in  ignorance  of  law.  (Real 
Estate  Savings  Institution  v.  Linder,  74  Penna. 
371  ;  Irvine  v.  Hanlin,  10  S.  &  R.  219;  Espy 
V,  Allison,  9  Watts,  462 ;  Boas  t?.  Updegrove,  5 
Penna.  516;  During's  Appeal,  13  Id.  224; 
Natcher  r.  Natcher,  47  Id.  496;  Deysher  v. 
Triebel,  64  Id.  383.)  Money  paid  on  the  com- 
promise of  a  litigated  claim  is  paid  on  a  good  con- 
sideration, and  if  voluntarily  paid  cannot  be  recov- 
ered back.  (Natcher  r.  Natcher,  snpra ;  Col  well 
V.  Peden,  8  Watts,  327 ;  Lackey  v,  Mercer  County, 
9  Penna.  318.)  It  was  said  by  Chief  Justice  Gib- 
son in  the  case  last  cited  :  '*  A  single  fact  in  the 
case  turns  the  scale  against  the  plaintiff — the^ 
payment  was  voluntary."  So  we  say  in  the  case 
in  hand — the  payment  was  voluntary.  The 
money  was  paid  by  Mrs.  Gould's  attorney  to  the 
attorney  of  the  plaintiff  in  the  writ.  It  is  true 
there  was  an  execution  out  and  a  levy  upon  her 
real  estate.  A  sale  upon  this  execution,  however, 
would  not  have  passed  the  title.  It  Lad  issued 
upon  a  judgment  which  this  Court,  per  Gordon, 
J.,  has  declared  void.  In  Col  well  v.  Peden,  su^ 
pray  where  the  subject  was  carefully  considered 
on  principle  and  authority,  it  was  ruled  that  an 
action  cannot  be  maintained  to  recover  back 
money  paid  under  an  impending  distress  not  at- 
tended with  opposition  or  an  abuse  of  the  remedy, 
bqt  made  in  good  faith  for  rent  erroneously  sup- 
posed to  be  in  arrear.  And  the  general  principle 
appears  to  be  that  money  voluntarily  paid  upon 
a  claim  of  right  cannot  be  recovered  back  how- 
ever unfounded  such  claim  may  afterwards  turn 
out  to  be.  We  are  not  now  considering  the  line 
of  cases  where  the  process  of  the  law  has  been 
abused  for  the  purpose  of  extortion,  but  where  it 
was  made  bona  fide  to  enforce  what  was  supposed 
to  be  a  right.  The  suit  in  this  case  was  to  re- 
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cover  for  certain  groceries  sold  by  McFall,  the 
plaintiff,  to  Mrs.  Gould,  a  married  woman,  for 
the  support  of  herself  and  family.  They  were 
necessaries,  and  if  actually  sold  as  alleged,  the 
plaintiff  would  have  had  a  right  to  recover,  had 
he  made  the  necessary  proof.  He  took  a  judg- 
ment by  default,  and  tJiis  Court  decided  that  such 
proof  has  not  been  made  and  reversed  the  judg- 
ment. We  see,  however,  no  equity  which  should 
move  us  to  award  restitution. 

We  see  no  hardship  in  the  case,  and  if  there 
were,  we  prefer  to  hold  to  well-established  prin- 
ciples. This  was  a  voluntary  payment  and  resti- 
tution must  be  refused. 

Rule  discharged. 

Opinion  by  Paxson,  J, 

Gordon,  C.  J.,  dissented. 

Tbumkbt  and  Cluik,  JJ.,  absent. 

J.  D.  B.,  jr. 


Jan.  '86,  390.  February  13,  1888. 

Philadelphia  and  Reading  Railroad  Co.  v. 
Hughes. 

Master  and  servant — Respdnsihilities  of  former 
as  to  supply  and  maintenance  of  good  imple- 
ments — As  to  competent  and  careful  fellow^ 
servants — Servant  who  continues  to  use  appli- 
ances  with  knowledge  of  imperfections  presumed 
to  assume  the  risk  of  injury  therefrom — Rail- 
road  company — Injury  resulting  from  car 
brake. 

It  is  the  duty  of  a  railroad  company  to  exercise  ordi- 
'  dary  care  in  adopting,  providing,  and  maintaining 
safe  cars,  with  suitable  appliances  and  machinery,  for 
the  transaction  of  their  business-  by  their  employ^. 
This  does  not  require  the  very  best  maci^inery  procur- 
able, or  that  combining  the  latest  devices  or  improve- 
ments, but  such  as  is  reasonably  safe  and  in  common 
use. 

The  company  also  owes  to  its  employ6  the  duty  to 
use  ordinary  and  reasonable  care  in  the  employment 
of  his  fellow-servants  or  emploj68,  and  to  dismiss 
those  whom  they  know,  or  in  the  exercise  of  ordinary 
diligence  should  know,  to  be  careless  or  unfit  for  the 
places  assigned  them. 

The  employ^,  on  the  other  hand,  undertakes  not 
only  all  the  risks  incident  to  his  employment,  but  also 
those  arising  from  the  negligence  of  his  fellow-em- 
ployes in  the  same  circle  of  employment. 

Moreover,  if  he  knowingly  and  voluntarily  under- 
takes to  perform  a  specially  dangerous  work,  by  ope- 
rating a  machine  obviously  wanting  in  suitable 
appliances  for  safety,  he  cannot  afterwards  complain 
in  case  of  injury  in  consequence  thereof,  that  the  ma- 
chinery was  of  a  dangerous  kind. 

Similarly,  if  after  a  full  and  fair  opportunity  to  be- 
come acquainted  with  the  risk  of  his  situation,  he 
makes  no  complaint  to  his  employer  as  to  machinery 
which  he  knows  to  be  wanting  in  appliances  fo^  safety, 
and  takes  no  precaution  to  guard  against  danger,  but 


aoo^yta  the  risk,  he  oannot  complain  if  he  is  subse- 
quently injured. 

The  presumption  is  that  iron  used  in  tke  constmo- 
tion  of  a  part  of  a  brake  upon  a  car,  in  the  absence  of 
testimony  upon  the  point,  was  of  good  quality. 

A  railroad  or  other  employer  is  not  an  insurer  of  the 
lives  of  the  employes,  nor  required  to  exercise  snch 
exhaustive  care  in  the  constant  examination  and  over- 
hauling of  its  machinery  and  works  as  would  be  in- 
compatible with  the  proper  furtherance  of  business. 

In  actions  against  the  employer,  the  burden  of  proof 
is  on  the  employ^.  If  he  undertakes  to  trace  the  inj  nrj 
to  the  negligence  t>f  the  employer,  until  he  can  show 
some  negligent  s^t  which  was  its  proximate  cause  he 
oannot  recover. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Case,  by  Jeremiah  A.  Hughes  against  the 
Philadelphia  and  Riding  Railroad  Company,  to 
recover  for  damages  sustained  by  the  plaintifr 
while  acting  as  a  brakeman  in  the  employ  of  the 
defendant. 

The  case  was  tried  before  Bbchtbl,  J.,  and 
resulted  in  a  verdict  for  plaintiff  for  $2500  and 
judgment  thereon.  The  ^cts  are  stated  in  the 
opinion  of  the  Supreme  Court.  Defendant  took 
this  writ,  filing  the  following  assignments  of  er- 
ror: — 

(1)  The  Court  erred  in  not  affirming  the  whole 
of  defendant's  fifth  point :  <'  That  there  is  no 
evidence  in  the  case  to  show  that  the  iron  in  the 
pin  in  the  brake  was  bad,  or  that  it  was  bad  when 
it  was  furnished  to  the  railroad  company.  The 
law  presumes  that  the  railroad  company,  defend- 
ant, has  furnished  suitable  appliances  and  safe 
tools  and  machinery  for  its  employ^,  and  has 
employed  competent  inspectors  to  inspect  their 
cars  and  appliances,  and  the  burden  is  on  the 
plaintiff*,  Hughes,  to  prove  that  the  railroad  com- 
pany, defendant,  did  not  fximish  safe  tools,  ma- 
chinery, and  appliances  for  its  railroad,  and  did 
not  employ  competent  men  to  inspect  the  cars, 
machinery,  and  appliances."  Answer,  "  We  af- 
firm this  point,  except  that  part  which  requests 
us  to  say  that  there  is  no  evidence  to  show  that 
the  iron  in  the  pin  was  bad ;  we  leave  you  to  as- 
certain what  the  evidence  in  this  case  shows  and 
proves  without  any  opinion  from  us,  and  from  all 
the  testimony  before  you." 

(2)  The  Court  erred  in  not  affirming  the  de- 
fendant's eleventh  point :  <<  There  is  no  evidence 
in  this  case  that  the  railroad  company  did 
not  furnish  suitable  tools  and  appliances  for  the 
use  of  their  employ^,  of  whom  Jeremiah  A. 
Hughes,  the  plaintiff*,  was  one  at  the  time  of  the 
accident,  and  the  plaintiff  cannot  recover."  Ang- 
swer.  Refused, 

(3)  The  Court  erred  in  not  affirming  the  de- 
fendant's twelfth  point :  '<  That  under  all  the  evt- 
dence  in  this  case  Hughes,  the  plaintiff,  cannot 
recover.'*    Answer,  Refused, 
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John  F.  WhaUn  and  James  Ellis,  for  plaintiff 
in  error. 

i>.  0.  Hmning  and  F.  W*  Beehtd,  for  defend- 
ant in  error. 

March  19,  1888.  Thb  Court.  The  plain- 
tiff,  Jeremiah  A.  Hughes,  was,  at  the  time  he 
receired  the  injary  complained  of,  on  the  29th 
September,  1871,  a  brakeman  in  the  employ  of 
the  Philadelphia  and  Reading  Railroad  Company, 
and  in  the  performance  of  his  doty  as  such  em- 
plojd.  There  was  therefore,  in  the  mere  fact  of 
tbe  injury,  no  presumption  of  n^ligence  on  the 
part  of  the  company,  as  in  the  case  of  a  passen- 
ger; tbe  burden  of  proving  negligence  rested 
open  the  plaintiff. 

It  was  the  duty  of  the  company  to  exercise 
ordinary  care  in  adopting,  providing,  and  main- 
taining safe  cars,  with  suitable  appliances  and 
nacfainery,  with  which  tha  plaintiff  might  trans- 
act the  business  of  the  company  within  the  line 
of  his  doty ;  not  the  very  best  machinery  which 
ooold  be  procured,  or  that  which  combined  the 
latest  device  or  improvement,  as  a  precaution 
against  danger,  but  such  as  was  reasonably  safe, 
and  in  common  use.  It  was  the  duty  of  the 
company  also  to  use  ordinary  and  reasonable 
care  in  the  employment  of  his  fellow  servants  or 
employ^  and  to  dismiss  any  of  these  whom  they 
might  know,  or  in  the  exercise  of  ordinary  dili- 
gence should  have  known,  to  be  careless,  or  unfit 
for  the  places  assigned  them.  On  the  other  hand, 
tbe  plaintiff  will  be  understood  to  have  assumed 
not  only  all  the  risks  incident  to  his  employment, 
bot  also  those  arising  from  the  negligence  of  his 
fellow  employes  in  the  same  circle  of  employment. 
Mmeover,  as  we  said  in  Rummell  v.  Dilworth 
(HI  Penn.  843),  ^<  If  a  person  specially  under- 
take to  perform  a  peculiarly  perilous  work,  by 
operating  a  machine  obviously  wanting  in  suitable 
i^iances  for  safety,  knowingly  and  voluntarily, 
he  cannot  afterwards  complain,  in  case  of  injury 
in  consequence  thereof,  that  the  machinery  was  of 
a  dangerous  kind,  and  that  it  was  wanting  in  ap- 
pliances reasonably  necesssury  to  render  it  safe. 
So,  upon  an  analogous  principle,  if  an  employ^, 
after  having  a  full  and  fair  opportunity  to  become 
acquainted  with  the  risk  of  his  situation,  makes 
no  complaint  Whatever  to  his  employer  as  to  the 
machinery  which  he  knows  to  be  wanting  in  ap- 
pliances for  safe^,  takes  no  precaution  to  guard 
against  danger,  but  accepting  the  risks,  volun- 
tarily continues  in  the  performance  of  his  duties, 
be  cannot  complain  if  he  is  subsequently  injured 
bj  snch  exposure."  Now  it  is  conceded  that  the 
brakes  upon  all  of  the  Mine  Hill  cars  were  of  the 
kind  which  caused  the  injury ;  that  the  difference 
IB  their  construction  from  others  in  use  was  open 
and  obvious ;  that  Hughes  had  been  a  brakeman 
QD  these  cars  for  three  years  and  upwards,  and 


that  if  the  operation  of  this  brake  was  peculiarly 
perilous,  he  knew,  or  by  reason  of  his  long  expe- 
rience ought  to  have  known,  the  fact.  He  admits 
that  he  miade  no  complaint  whatever,  and  he  con- 
tinued in  the  company's  service ;  the  inference  is 
irresistible,  therefore,  that  he  accepted  the  risks  in- 
cident to  this  particular  employment.  He  was  not 
bound  to  risk  his  safety  in  the  service  of  the  com- 
pany, atad  if  he  knew  the  brakes  to  be  wanting  in 
any  appliance  which  would  be  a  precaution  against 
danger,  it  was  his  duty  to  decline  to  operate  them ; 
having  undertaken  the  performance  of  duties  he 
knew  to  be  hazardous,  he  assumed  the  risks  inci- 
dent to  .their  discharge. 

In  this  view  of  the  case,  the  peculiar  construc- 
tion of  the  brakes  was  a  matter  of  little  import- 
ance; the  main  question  o(  difficulty  arises  out  of 
the  fact  that  when  Hughes  stepped  upon  the  brake, 
the  iron  pin,  which  passed  through  the  fork 
at  the  lower  end,  and  formed  the  fulcrum  of  the 
lever  which  held  the  brake  block  in  place,  either 
broke  or  dropped  out,  and  Hughes  fell  to  the 
ground,  and  under  the  wheels.  This  pin  was 
ordinarily  kept  in  place  by  a  key,  but  as  neither 
the  pin  nor  the  key  was  afterwards  found,  it  is 
impossible  to  state  from  what  cause  the  accident 
occurred;  whether  the  pin  was  broken,  or 
whether  it  fell  out  from  some  defect  or  displace- 
ment of  the  key. 

There  is  some  evidence  that  this  car.  No.  7, 
had  been  rebuilt  shortly  before  the  occurrence. 
The  negligence  of  the  company  in  the  rebuilding 
of  the  car  is  not  to  be  presumed.  The  presump- 
tion is  that  the  pin  was  made  of  proper  materials, 
and  that  presumption  is  greatly  strengthened  by 
the  testimony  of  Daniel  Grimm,  the  blacksmith, 
who  says,  that  it  was  made  of  good  iron,  and  was 
properly  adjusted  and  secured  when  it  left  the 
shop.  Upon  a  careful  examination  of  the  testi- 
mony, we  fail  to  find  the  slightest  proof  that  the 
iron  in  this  pin  was  bad  ;  there  was  literally  no 
evidence  to  justify  the  jury  in  coming  to  any 
such  conclusion.'  We  do  not  even  know  that  the 
pin  broke;  it  may  have  fallen  out.  The  key 
may  have  been  removed ;  the  evidence  shows  that 
they  are  sometimes  taken  out  and  imperfectly  re- 
placed. The  jury  would  not  have  been  justified 
in  determining  that  the  pin  was  of  bad  iron  upon 
mere  conjecture.  We  think  the  Court  should 
not  have  referred  this  question  to  the  jury ;  the 
presumptions  and  the  proof  were  all  to  the  effect 
that  the  iron  was  good,  and  the  jury  should  have 
been  so  instructed.  We  are  of  opinion  that  the 
defendants'  fifth  point  should  have  been  affirmed 
without  qualification* 

The  second  specification  of  error  raises  the 
question,  whether  or  not  there  was  any  evidence 
that  the  company  failed  to  furnish  and  maintain 
suitable  tools  and  appliances  for  the  use  of  the 
plaintiff.     There  was  no  evidence,  as  we  have 
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said,  aside  from  the  peculiar  construction  of  the 
brake,  that  the  car  was  imperfectly  constructed. 
But  the  point  which  was  refused  involves  also 
the  question  of  proper  inspection  and  repair. 

It  is  undoubtedly  the  duty  of  railroad  com* 
panics  to  exercise  ordinary  care  in  the  mainte- 
nance of  the  machinery  and  tools  wliich  they  put 
into  the  hands  of  their  employes,  and  to  institute 
proper,  reasonable  regulations  for  the  safety  of 
their  employes  in  this  respect ;  but  this  rule  of 
duty  must  be  taken  in  a  practicable  and  reason- 
able sense.  The  company  does  not  insure  the 
life  of  its  employes ;  the  servant  assumes,  as  we 
have  said,  the  ordinary  risks  of  his  employment, 
and  if  any  defect  in  the  tools  or  machinery  placed 
in  his  hands  becomes  apparent  in  their  use,  it  is 
the  duty  of  the  servant  to  observe  and  report  to 
his  employers,  for  the  servant  has  means  of  dis- 
covering defects,  which  the  master  may  not 
possess.  If,  however,  the  company  employs  com- 
petent and  skilful  persons  for  the  purpose  of  in- 
spection, and  affords  them  reasonable  opportuni- 
ties and  facilities  for  the  work  under  proper  in- 
structions, the  company  will  not  ordinarily  be 
liable  for  the  negligent  performance  of  the  work 
by  their  employes,  to  a  fellow  employ^,  unless  the 
company  knew,  or  by  ordinary  diligence  ought 
to  have  known,  of  the  defective  manner  in  which 
the  inspection  was  conducted.  We  are  clearly  of 
opinion  too,  that  a  brakeman  and  a  car  inspector 
are  in  the  same  circle  of  appointment,  they  co- 
operate in  the  same  business,  and  the  former 
knows  that  the  employment  of  the  latter  is  one  of 
the  incidents  of  their  common  service.  But  whilst 
the  performance  of  the  duty  of  inspection  must 
necessarily  be  committed  in  detail  to  the  em- 
ploy^, the  general  regulation  is  in  the  hands  of 
the  company,  and  it  is  the  duty  of  the  company 
to  pix>vide  suitable  persons,  in  sufficient  numbers, 
at  proper  places,  with  reasonable  opportunities  to 
accomplish  the  work.  The  evidence  would  seem 
to  show  that  there  were  three  points  for  the  ip- 
spection  of  these  cars  within  twenty  miles;  at 
Schuylkill  Haven,  where  the  empty  cars  were 
inspected  on  their  way  to  the  mines  ;  on  the  Gor- 
don Plane,  and  at  Cressona,  where  the  loaded  cars 
were  inspected  as  they  came  from  the  mines ;  be- 
sides other  alleged  inspections  to  which  the  cars 
w^ere  subjected  at  the  coal  chutes,  and  by  Daniel 
Grimm,  who,  it  is  said,  had  these  cars  in  his  specif 
charge.  The  inspections  at  these  points  were  not 
minute  or  critical,  they  were  limited  to  a  hurried 
examination  of  the  most  exposed  and  important 
points ;  the  cars  were  subjected  to  a  thorough 
examination  only  when  turned  into  the  shop  for 
repairs.  Whether  this  provision  of  the  company 
in  view  of  the  heavy  grades  along  the  road,  and 
the  number  of  cars  to  be  inspected,  was  a  reason- 
ably adequate  one,  would,  if  the  question  were 
material,  be  for  the  determination  of  the  jury. 


It  is  absurd,  however,  to  suppose  that  in  these 
inspections  the  company  was  required  to  remove 
the  bolts,  screws,  pins,  or  other  appliances  belong- 
ing to  the  machinery  of  a  car,  en  rouUy  in  order 
to  detect  any  possible  imperfections.  A  railroad 
OF  other  employer  is  not  required  to  exercise  that 
exquisite  and  exhaustive  care  in  the  constant  ex- 
amination and  overhauling  of  its  machinery  and 
works,  which  would  be  incompatible  with  the  pro- 
per furtherance  of  busi  ness.  (  W  har.  on  Neg.  213.) 

But  is  there  any  evidence  that  the  injury  com- 
plained of  was  attributable  to  a  negligent  in- 
spection ?  Was  there  any  defect  in  this  brake 
which  any  reasonable  provision  for  inspection 
would  liave  disclosed?  Bearing  in  mind  that 
the  burden  of  proof  rests  upon  the  plaintiff,  is 
there  any  evidence  that  the  pin  was  defective  ? 
It  was  properly  constructed ;  it  was  of  the  size 
used  in  all  the  brakes ;  the  proof  as  well  as  the 
presumption  is  that  the  iron  was  good,  or  was 
believed  to  be  good.  It  was  properly  secured  by 
a  key,  and  had  been  in  use  for  several  months* 
It  is  conceded  that  the  brake  was  in  proper  con- 
dition on  the  grade  above  Minersville,  and  the 
accident  occurred,  as  we  understand  the  case, 
only  three  or  four  miles  distant  from  that  place ; 
whilst  the  next  place  of  inspection  was  at  Cres- 
sona, a  short  distance  below.  But,  if  the  iron 
was  bad,  was  the  defect  such  as  might  have  been 
detected  upon  any  reasonable  inspection  ?  Was  it 
such  a  defect  even  as  could  have  been  observed 
if  the  pin  had  actually  been  withdrawn  and  ex- 
amined ;  or  was  the  defect  latent,  such  as  could 
not  have  been  observed  ?  Did  the  pin  break  at 
all  ?  If  it  did,  was  it  the  result  of  accident  or 
negligence  ?  If  the  pin  did  not  break,  says  the 
plaintiff,  it  fell  out  from  displacement  of  the  key. 
Is  there  any  evidence  that  the  key  had  fallen  out 
or  been  removed  ?  Was  the  jury  to  guess  at  the 
real  facts  of  the  case  and  to  determine  these 
questions  of  fact  upon  mere  conjecture?  The 
plaintiff  undertook  to  trace  the  injury  to  the  neg- 
ligence of  the  company,  and  until  he  can  show 
some  negligent  act^  which  was  the  proximate 
cause  of  his  injury,  he  cannot  recover.  We 
know  that  when  Hughes  stepped  on  the  brake 
with  his  whole  weight  it  went  down,  and  that  he 
went  with  it.  But  whether  the  pin  broke  from 
any  defect  which  a  proper  inspection  would  have 
disclosed,  does  not  appear ;  that  it  broke  at  all  is 
not  shown ;  nor  is  there  any  evidence  that  the 
occurrence  was  owing  to  a  dislocation  of  the  key. 
It  devolved  upon  the  plaintiff  to  show  negligence 
of  the  company,  and  that  that  negligence  was  the 
proximate  cause  of  the  injury.  In  this  he  has 
failed,  and  in  the  absence  of  proof  on  that  point 
we  cannot  ascribe  the  accident  to  that  cause. 

The  judgment  is  reversed. 

Opinion  by  Clark,  J. 

Teunkey  and  Greek,  JJ.,  absent. 

J.  D.  B.,  Jr. 
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Wy;87,  ISa.  YefmuLiy  8, 1888. 

Taylor's  AppeaL 

fgritHon — Order  of  sale  therein — Eight  of  ex» 
ecutor  to  eooecute — When  the  Orphans'  Court 
may  appoint  a  trustee  to  oonduet  sab* 

Under  the  Act  of  Maroh  2&,  1832,  §  42  (P.  L.  203), 
the  personal  representative  alone  has  the  right  to  exe* 
eute  an  order  of  the  Conrt  to  sell  real  estate  in  par- 
tition, and  he  can  only  be  deprived  of  this  right  by 
his  own  defkult,  by  refasal  or  neglect  to  act. 

The  authority  given  to  the  Orphans'  Conrt  by  the 
Act  of  February  24,  1834,  §  44  (P.  L.  81),  to  appoint 
a  trostee  to  oondnct  the  sale,  only  arises  where  there 
is  no  legal  representative,  or  where  such  representative 
b  in  default. 

Although  it  is  in  the  discretion  of  the  Orphans* 
Conrt  what  amount  of  neglect  on  the  part  of  the  legal 
representative  wUl  forfeit  his  right  to  execute  the  order 
of  sale,  where  the  record  shows  a  total  absence  of  any 
neglect  at  all,  it  Is  error  for  the  Court  to  pass  him  by 
and  appoint  a  trustee. 

Appeal  of  John  F.  Taylor,  surviving  executor 
of  the  last  will  and  testament  of  Rebecca  Fawkes, 
deceased,  of  Ann  Dickinson,  one  of  the  heirs 
and  legal  representatives  of  the  said  decedent, 
and  of  John  F.  Taylor,  guardian,  from  a  decree 
of  the  Orphans'  Court  of  Delaware  County,  ap- 
pointing a  trustee,  to  make  sale  of  certain  real 
estate  in  partition. 

The  facts  were  substantially  as  follows :  Pro- 
ceedings in  partition  were  begun  in  the  Orpha\is* 
Court  of  Delaware  County,  of  the  real  estate  of 
Rebecca  Fawkes,  who  died  in  March,  1855,  hav- 
ing first  made  and  executed  her  last  will  and 
testament  whereby  she  appointed  John  F.  Tay- 
lor and  James  Lewis  her  executors,  the  last  of 
whom  was  since  deceased,  leaving  John  F.  Tay- 
lor sole  surviving  executor.  The  proceedings 
were  begun  by  Ann  Dickinson,  one  of  the  testa- 
tors daughters,  and  had  proceeded  to  the  return 
of  the  rule  upon  the  heirs,  and  the  neglect  or  re- 
ftisal  of  all  to  accept  any  part  of  the  real  estate 
at  the  valuation  or  bid  for  the  same.  Whereupon 
the  counsel  conducting  the  proceeding  asked  that 
an  order  of  sale  be  issued  to  John  F.  Taylor,  the 
surviving  executor  of  Rebecca  Fawkes.  Some 
of  the  respondents  in  the  partition,  being  of  the 
heirs  of  testator,  protested  against  this,  assigning 
as  their  reason  that  the  Sfud  John  F.  Taylor  had 
on  three  separate  occasions,  on  which  he  had 
acted  as  executor  or  administrator,  failed  and 
neglected  to  file  his  accounts,  and  praying  the 
appointment  of  a  tmstee  to  make  sale.  John  F. 
Taylor,  the  executor,  thereupon  presented  a  pe- 
tition, Rtating  that  in  the  three  instances  alluded 
to  by  the  respondents,  he  himself  was  the  sole 
distributee  of  the  estates,  and  that  he  had  acted 
onder  the  advice  of  counsel  in  omitting  to  file  an 


account,  the  collateral  inheritance  tax,  and  all 
debts  having  been  paid,  and .  there  being  no  one 
other  than  himself  interested  in  the  said  estates. 
At  the  same  time  he  presented  a  petition,  pray- 
ing that  the  order  of  sale  be  granted  to  him  as 
surviving  executor,  and  offering  sureties,  such  as 
should  be  satisfactory  to  the  Court. 

The  Court  refused  the  order  of  sale  to  John 
F.  Taylor,  and  made  a  decree  appointing  a  trus- 
tee to  make  sale. 

Whereupon  the  executor  and  the  petitioner  in 
the  proceedings  in  partition  took  this  appeal,  as- 
signing for  «rror  the  action  of  the  Court. 
John  M.  BroonttUly  for  appellants. 
The  power  of  the  Court  to  appoint  a  trustee  to 
make  sale  is  limited  to  those  cases  in  which  there 
is  no  executor  or  administrator,  or  the  executor, 
etc.,  has  neglected  or  refused  to  execute  the  order 
of  sale. 

Aot  Haroh  29, 1882,  P.  L.  203  ;  Pard.  Dig.  545,  pi. 

185. 
Act  Feb.  24,  1834,  P.  L.  81 ;  Pord.  Dig.  546,  pi. 

186. 
Neeld's  Appeal,  20  Smith,  113. 
Pyle*s  Appeal,  1  Penny.  71. 
Snyder's  Appeal,  12  Casey,  166. 
1  Rhone's  O.  C.  Prao.,  p.  548. 

Isaac  Johnson,  for  the  appellees. 

March*  19,  1888.  The  Court.  The  44th 
section  of  the  Act  of  1834  (Purd.  546,  pi.  186) 
provides  as  follows :  •*  Whenever  any  real  estate 
shall  be  ordered  to  be  sold  under  proceedings  in 
partition,  the  Orphans'  Court  are  hereby  author- 
ized and  required,  in  case  of  the  neglect  or  re- 
fusal of  the  executors  or  administrators  to  exe- 
cute such  order,  or  in  case  there  be  no  executors 
or  administrators,  to  appoint  some  suitable  person 
trustee  for  the  purpose  of  making  such  sale." 

By  the  42d  section  of  the  Act  of  1832  (Purd. 
545,  pi.  185)  it  was  provided  that  the  Court  may 
on  due  proof  of  notice  *•  to  all  persons  interested 
make  a  decree  authorizitig  and  requiring  the  ex- 
ecutors or  administrators,  as  the  case  may  be,  to 
expose  such  real  estate  to  public  sale  at  such  time 
and  place  and  on  such  terms  as  the  Court  may 
decree." 

It  is  perfectly  clear  t|iat  in  the  first  instance  if 
there  are  either  executors  or  administrators,  in 
cases  of  proceedings  in  partition  in  the  Orphans' 
Court,  it  is  the  duty  of  the  Conrt  to  appoint  them 
to  execute  the  order  of  sale.  As  the  Act  of  1832 
made  no  provision  for  the  cases  in  which  there 
were  no  executors  or  administrators,  or  in  ease 
of  their  neglect  or  refusal,  the  44th  section  of  the 
Act  of  1834  was  passed  to  correct  the  deficiency 
in  the  legislation.  Under  these  Acts  it  is  not  to 
be  questioned  that  if  there  were  either  executors 
or  administrators  they  were  entitled  to  the  ap- 
pointment, and  such  has  been  the  uniform  prac- 
tice and  the  clear  understanding  of  the  bench  and 
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bar  throughout  the  Commonwealth.  That  sueh 
has  been  the  understanding  of  this  Court  is  quite 
plain.  Thus  we  said  in  Snyder's  Appeal  (12 
Cas.  on  p.  169),  Strong,  J.,  "And  if  the  prop- 
erty be  not  accepted  at  the  valuation,  to  whom  is 
the  order  of  sale  to  be  committed,  to  the  personal 
representatives  of  the  father  or  mother?  To  one 
or  the  other  it  must  be,  fbr  it  can  only  be  made 
to  a  trustee  where  there  is  no  executor  or  admin- 
istrator or  when  such  personal  representative  re- 
fusee  to  act."  And  in  Ne^'s  Appeal  (20  P.  F. 
S.  on  p.  117)  Sharswoob,  J.,  said :  "  Whether 
the  executor  or  administrator  of  the  estate  of  a 
decedent  has  ne^ected  or  refused  to  execute  the 
order  of  sale  in  partition  so  as  to  authorize  the 
Court,  under  the  44th  section  of  the  Act  of  Feb- 
ruary 24,  1884,  to  appoint  some  suitable  person 
as  trustee  for  the  purpose  of  making  such  sale, 
evidently  falls  within  this  category."  In  this 
latter  case  we  held  that  the  appointment  was 
largely  within  the  discretion  of  the  Orphans' 
Courts  and  that  we  would  not  interfere  with  that 
discretion  unless  in  case  of  its  palpable  violation. 

In  the  present  case  the  appellant,  by  his  coun- 
sel, applied,  at  the  return  of  the  rule  on  the  heirs 
and  the  refusal  of  all  to  accept,  to  have  the  order 
of  sale  issued  to  him.  Some  of  the  heirs  opposed 
the  granting  of  the  order  to  him,  ajid  filed  a 
paper  presenting  certain  objections  to  the  ap- 
pointment of  the  appellant.  Thereupon  the  ap- 
pellant filed  an  answer  fully  responding  to  the 
objections  and  showing  them  to  be  without  the 
slightest  merit. 

The  appellant  was  then  clearly  entitled  to  the 
appointment,  as  he  was  the  sole  executor  of  the 
last  will  of  the  decedent,  there  being  no  cause  for 
his  rejection.  The  appellant  presented  a  petition 
to  the  Court  setting  forth  the  facts  of  the  partition 
proceedings,  and  that  it  had  become  necessary  to 
issue  an  order  of  sale,  and  praying  that  such 
order  might  be  issued  to  him,  he  being  the  sole 
surviving  executor  of  the  decedent  and  having 
his  sureties  ready  in  Court  to  enter  into  a  bond 
for  the  full  amount  required.  But  the  Court  re- 
fused to  grant  him  the  order,  and  appointed  a 
stranger  whose  appointment  was  not  asked  for  by 
any  of  the  heirs. 

In  this  situation  of  the  record  all  the  facts  ap- 
pear before  us  and  we  are  not  obliged  to  concede 
anything  to  the  undisclosed  discretion  of  the 
Court.  The  appointment  of  any  person  other 
than  the  appellant,  in  the  circumstances  which 
appear  of  record,  was  a  clear  disregard  of  a  posi- 
tive statutory  provision,  and  it  must  therefore  be 
treated  as  a  palpable  and  gross  violation  of  the 
discretion  intrusted  to  the  Court,  within  the 
meaning  of  our  decisions  on  that  subject.  There 
was  no  reason  whatever  why  the  order  of  sale 
should  not  be  issued  to  the  appellant*  He  came 
clearly  within  the  provisions  of  the  law  which 


declares  to  whom  the  order  shall  be  granted,  and 
he  therefore  had  a  statutory  title  to  the  appoint* 
ment.  The  chrctimstances  did  not  exist  which 
would  authorise  the  Court  to  go  outside  the  per- 
sonal representatives  of  the  decedent  in  appoint- 
ing  a  trustee,  and  hence  the  appointment  of  sncli 
a  person  was  without  legal  authority. 

The  decree  of  the  Court  below,  appointing 
Milton  Lewis  trustee  to  execute  the  order  of  side, 
is  reversed  at  the  cost  of  the  appellees,  and  it  is 
ordered  that  the  order  of  sale  be  granted  to  the 
appellant  upon  his  filing  the  proper  bond. 

Opinion  by  Grebn,  J. 

Trunket,  J.,  absent.  B.  h.  t. 


jTan.  '87, 166.  Febma^  7,  1888. 

Damon*8  Appeal. 

Railroad  liiko — Construction  of  railroads — /Va- 
hihition  to  take' dwelling-houses — Curtilage — 
Act  of  Mbruarg  19,  1849. 

While  the  prohibition  of  the  Act  of  Pebmary  •  19, 
1849,  §  10  (P.  h.  83),  forbidding  railroad  companies 
from  '^passing  through  any  dwelUDg4M)iiBe  iii  the 
ooonpancj  of  the  owner  or  owners  thereof,  without  bis, 
her,  or  their  oonsent,''  embraces  some  of  the  curtilage 
connected  therewith  ;  how  much  of  the  curtilage  is  ex- 
empted most  be  determined  in  each  case  by  a  oonaid- 
eration  of  what  is  necessary  for  a  reasonable  and 
proper  enjoyment  of  the  house  as  a  residence  in  view 
of  ^ts  location  and  surroundings. 

The  amount  of  sach  curtilage  is  limited  to  that  por- 
tion of  it  which  is  necessary  to  the  enjoyment  of  the 
house,  not  to  that  which  was  desirable,  or  convenient, 
or  which  depended  alone  upon  the  will  of  the  owner. 

The  route  of  a  railroad  company  passed  through 
ground  adjoining,  but  not  within  the  same  incloeure 
as  a  dwelling-house.  The  owner  asked  an  injunction 
to  restrain  the  constractSon  of  the  road.  The  Master 
found  that  the  route  of  the  carriage-way  was  un- 
changed, that  the  railroad  at  the  nearest  point  was 
more  than  a  hundred  feet  from  the  house  and  did  not 
interfere  with  access  thereto,  nor  with  access  and  use 
of  a  spring-house,  which  was  separated  from  the  house 
by  the  railroad.  No  outbuilding  was  taken,  and  the 
barn  was  fifty  feet  distant  from  the  railroad,  and  the 
railroad  was  not  between  the  house  and  the  barn  : 

Held^  that  upon  the  above  facts  the  Ck)urt  below 
properly  refused  to  grant  the  injunction. 

Appeal  of  Albert  F.  Damon  from  a  decree  of 
the  Common  Pleas  of  Delaware  County,  dismiss- 
ing a  bill  in  equity  filed  by  him  for  a  perpetual 
injunction. 

Bill  in  equity,  between  Albert  F.  Damon, 
complainant,  and  the  Baltimore  and  Philadel* 
phia  Railroad  Company,  defendant. 

The  bill  alleged  that  the  complainant  is  the 
owner  and  occupant  of  a  mansion,  dwelling* 
house,  and  tract  of  laftd  situate  in  Darby  Town- 
ship, and  has  been  for  the  past  twenty-five  years. 
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TbAt  the  curtilage  of  said  bouse  oomprises  the 
guden  and  lawn  immediately  in  front  of  the 
samSf  inclosed  hj  pieket  and  rail  fences,  and  the 
aaul  curtilage  is  intersected  by  a  private  carriage 
way,  which  leads  firom  the  porch  of  said  house  to 
cetaplainant's  spring-house,  and  to  the  public 
road  beyond ;  one  of  the  boandaries  of  the  said 
cortilgge  being  the  bam  belonging  to  complainant. 
That  part  of  the  said  curtilage  is  laid  out  in  lawn 
and  planted  with  trees  and  shrubbery^  and  the 
«aid  garden  is  and  has  been  actually  under  culti- 
Tation.  The  whole  being  necessary  to  the  reason- 
able Qse  and  enjoyment  of  his  said  dwelling-house. 

That  the  said  railroad  will  take  and  occupy  the 
said  lawn  and  garden,  and  will  approach  near  to 
the  said  dwelling  and  bam,  and  divide  therefrom 
complainant's  spring-house ;  will  destroy  bis  lawn, 
sbiubbery,  tr«eft  and  carriage  way,  and  deprive 
him  of  ingress  and  egress  to  and  from  his 
said  dwelling,  and  access  for  himself  and  his 
hones  and  cattle  to  the  said  spring-house,  and  in 
thia  and  many  other  ways  take,  use,  and  occupy 
the  curtilage  and  dwelling  of  complainant,  and 
totally  destroy  and  render  the  same  unfit  and 
DBsale  as  a  bumiua  habitation* 

Tbe  bill  prayed  for  (1)  a  preliminary  injunc- 
tton ;  (2)  a  perpetual  injunction ;  and  (8)  other 
and  further  relief. 

Tbe  preliminary  injunction  was  refused  by  the 
Court  below,  and  on  appeal  the  decree  was  af- 
firmed. (See  note  to  Swift  and  Oiven's  Appeal, 
17  WiEKLT  Notes,  161,  162.) 

Tbe  defendant  then  died  its  answer  denying 
that  there  was  any  curtilage  inclosing  complain- 
ant's house,  or  if  there  was  any,  that  it.  was  as 
deacribed  by  the  complainant  in  his  bill ;  deny- 
ing that  the  defendant's  road  will  deprive  com- 
plainant of  ingress  and  egress  to  and  from  his 
spring-house;  averring  that  all  the  ground  within 
tbe  lines  of  its  road  is  necessary  for  tbe  road,  and 
that  tbe  company  propose  to  comply  with  the  law 
requiring  it  to  provide  a  means  of  communication 
across  the  railroad  from  the  separated  parts  of 
complainant's  property;  and  denying  that  com- 
pbinaat's  dwelling-honse  will  be  rendered  unfit 
and  ansafe  aa  a  habitation,  and  that  the  defendant 
is  to  take  any  part  of  his  dwelling-house  or  cur- 
tilage. 

The  case  was  referred  to  John  T.  Bcjmolds, 
Esq.,  who  found  the  facts  to  be  as  follows: 
"Albert  F.  Damon  is  tbe  owner  and  occupant 
of  a  dwelling-house  and  country-seat  situate  in 
Darby  Township,  Delaware  County.  The  pre- 
nuses  comprise  about  forty  acres  of  land,  and 
have  been  owned  by  the  plaintiff  for  twenty-six 
years  last  past.  The  dwelling  is  mainly  of  brick. 
To  the  original  building,  which  is  perhaps  a 
^xatmj  old,  additions  have  been  made  and  im- 
proyeioents  therein  effected,  from  time  to  time, 
until  the  structure,  while  in  no  sense  elegant,  is 


yet  commodious  and  convenient,  and  altogether 
a  very  desirable  country  home.  There  is  also  a 
large  stone  and  frame  ba^n  and  two -story  spring- 
house,  good  buildings,  and  in  keeping  with  the 
general  character  ^  the  place*  The  spring- 
house  is  in  front  of  the  dwelling,  at  the  foot  of 
the  knoll  npop  which  the  latter  is  situated,  and 
about  two  hundred  and  twenty  feet  distant,  with 
a  board  walk  between.  From  the  spring,  water 
is  supplied  to  the  dwelling  by  means  of  a  hydrau*> 
lie  ram.  The  only  approach  to  the  dwelling  is 
by  a  private  lane  or  carriage-way  leading  in  from 
the  Darby  road,  which  carriage-way  from  a  dis- 
tance of  perhaps  •  four  hiindred  feet  from  the 
dwellmg-house  rises  at  a  moderate  grade  to  tbe 
house,  where  it  turns  and  continues  to  the  bam, 
about  sixty  feet  away.  The  pipes  from  the  hy- 
draulic ram  to  the  dwelling  run  parallel  with  this 
carriage-way,  and  near  to  iL  Upon  the  one  side 
of  this  carriage-way  is  the  spring-house  before 
mentioned,  and  a  small  inclosure,  part  of  which 
is  used  as  a  tennis  ground,  and  the  remainder 
filled  with  fruit  trees,  the  two  being  separated  by 
merely  a  terrace.  Upon  the  othir  side,  and  also 
in<dosed,  is  a  garden  of  considerable  extent,  from 
which  the  families  of  the  plaintiff  and  his  son 
have  been  supplied  with  vegetables  and  fruit. 
From  the  ^barnyard  a  small  lane  led  to  a  trough 
below  the  spring-house,  supplied  with  water  from 
the  spring.  To  this  trough  the  cattle  came  by 
the  lane  sibresaid  for  water. 

<'  The  d^endant,  a  corporatico  created  under 
the  general  railroad  Acts  of  1849  and  1868  has 
constructed  a  railroad  across  and  upon  the  lands 
of  tbe  plaintiff  aforesaid,  tbe  right  of  way  claimed 
therefor  being  seventy  feet  in  width.  The  said 
railroad  is  in  front  of  the  plaintiff's  dwelling,  and 
is  located  upon  an  embankment  which  crosses 
about  the  centre  of  the  garden  aforesaid,  destroys 
a  small  corner  of  the  terrace  at  the  end  of  the 
lawn  tennis  ground,  and  occupies  a  greater  part 
of  the  remainder  of  the  same  inclosure  containing 
fruit  trees.  It  separates  the  spring-house  from 
the  dwelling  and  the  bam,  passing  very  close  to 
the  latter.  It  is  one  hundred  and  ten  feet  from 
the  dwelling  to  the  nearest  line  of  this  embank- 
ment and  one  hundred  and  thirty-eight  feet  to 
the  track.  The  carriage-way  is  spanned  by  a 
bridge  about  ten  feet  in  height  and  with  a  width 
between  walls  of  twenty  feet.  This  carriage-way 
has  not  been  changed,  but  it  is  proposed  by  the 
defendant  to  lower  its  grade  by  excavation  at  the 
bridge,  so  as  to  give  at  that  point  a  clear  height 
of  eleven  or  twelve  feet.  This  change  of  grade 
will  not,  in  the  opinion  of  the  Master,  materially 
affect  or  render  more  difficult  the  approach  to  the 
dwelling.  The  route  through  the  property  of  the 
plaintiff  was  chosen  from  several  surveys  made  as 
being  the  most  practicable  because  of  its  doing 
the  least  damage  not  only  to  the  property  of  the 
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plaintiff,  but  also  to  other  properties  for  several 
miles  on  either  side  thereof.  Also  because  of 
favorable  topographical  features." 

The  Master  then  quoted  the  Act  of  Febraarj  12, 
1849,  §  10  (P.  L.  88),  stated  the  contention 
of  complainant  and  respondent,  and  quoted  the 
rule  laid  down  in  Swift  and  Given's  Appeal  (17 
Weekly  Notes,  161),  and  then  continued : — 
"  Judged  by  this  rule  we  do  not  think  the  con- 
struction of  the  railroad  as  aforesaid  is  in  violation 
of  the  statutory  provision.  The  facts  of  the  case 
under  consideration  are,  to  be  sure,  very  much 
more  in  favor  of  a  different  conclusion  than  were 
the  circumstances  of  Swift  and  Given's  Appeal. 
The  location  of  the  railroad  in  question  is  in  front 
of  the  dwelling,  and  near  to  it.  It  occupies  a 
large  part  of  the  vegetable  garden  in  cultivation. 
It  crosses  the  carriage-way  leading  to  the  dwell- 
ing, separates  the  latter  from  the  spring-house, 
crosses  some  ground  planted  with  fruit  trees, 
,which  are  thereby  destroyed,  occupies  a  cattle 
lane  leading  from  the  barn  to  the  spring-house, 
and  passes  within  a  few  feet  of  the  corner  of  the 
barn.  That  gmit  damage  has  been  done  to  the 
plaintiff's  property  there  is  no  doubt,  and  yet 
does  the  situation  come  within  the  prohibition  of 
the  Act  ?  The  railroad  is  at  the  nearest  point 
more  than  one  hundred  feet  from  the  dwelling, 
and  in  the  opinion  of  the  Master  does  not  materi- 
ally interfere  with  the  access  thereto.  The  route 
of  the  carriage-way  is  unchanged,  and  when  the 
grade  is  altered  as  proposed  the  approach  to  the 
dwelling  will  practically  be  as  good  as  heretofore. 
The  distance  to  the  spring-house,  passing  down 
the  carriage-way,  and  under  the  railroad  bridge, 
has  not  been  materially  increased,  nor  the  way 
thereto  made  more  difficult,  nor  has  the  use  of  the 
spring-house  been  otherwise  interfered  with.  The 
foot  of  the  embankment  slope  is  within  five  feet 
of  the  bam  wall.  The  track  of  the  railroad  is  at 
the  nearest  point  fifty  feet  distant  from  the  barn. 
Further  than  this  the  use  of  the  latter  is  not 
interfered  with.  The  risk  of  fire  from  passing 
engines,  or  the  possibility  of  horses  being  fright- 
ened thereby,  is  not,  we  think,  such  an  inter- 
ference with  use  as  is  prohibited  by  the  Act. 
The  latter,  in  the  Master's  opinion,  must  be  such 
an  interference  as  amounts  to  almost  absolute 
destruction.  The  obstruction  of  the  cattle  lane 
will  necessitate  either  the  expenditure  of  more 
labor  in  raising  water  in  the  barnyard  for  the  use 
of  the  stock,  or  the  emplojrment  possibly  of  ad- 
ditional help  to  bring  the  stock  by  the  carriage- 
way to  the  trough  at  the  spring.  The  use  of  the 
Isrtter  has  been  made  inconvenient,  but  it  is 
inconvenience  only,  and  not  deprivation.  The 
vegetable  garden  and  ground  occupied  by  fruit 
trees  are,  as  to  the  dwelling,  separate  and  distinct 
inclosures.     They  are,  therefore,  not  a  part  of  the 


curtilage  which  Bonvier  defines  as  '  the  inclosed 
space  immediately  surrounding  a  dweliing-hoDse, 
contained  within  the  same  inclosure,'  and  hence, 
even  in  view  of  the  contention  of  the  plaintiff, 
are  no  more  exempt  from  occupation  by  a  railroad 
than  any  other  portion  of  the  plaintiff's  grounds 
more  remote  from  the  dwelling.  For  the  property 
in  question,  the  plaintiff,  by  reason  of  the  qaiet 
and  comfort  afforded,  as  also  the  fact  that  children 
and  grandchildren  there  grown  up,  and  are  grow- 
ing up  about  him,  has  very  naturally  formed  a 
strong  attachment,  and  money  would  therefore 
afford  but  very  inadequate  compensation  for  the 
very  great  injury  sustained  by  the  construction  of 
the  railroad  as  afcHresaid.  But,  unfortunately, 
this  is  the  only  medium  of  compensation  known 
to  law.  Even  the  violation  of  the  most  tender 
arid  secred  relations  is  measured  by  the  same 
standard.  To  prevent  the  construction  of  a  rail- 
road, as  located  upon  the  ground  of  the  plaintiff, 
would  be  to  exclude  such  public  improvements 
practically  from  all  populous  districts.  We  do 
not  think  the  prohibition  of  the  Act  is  so  far- 
reaching  as  contended  for  by  the  plaintiff.  For 
all  expense,  inconvenience,  and  damage  sustained 
by  him  he  is  entitled,  of  course,  to  compensation 
under  the  Act." 

Numerous  exceptions  were  filed  to  this  report, 
substantially  to  the  Master's  construction  of  the 
Act  of  1849,  his  definition  of  the  word  "  curti- 
lege,"  and  his  application  of  the  same  to  the  case. 
After  argument,  these  exceptions  were  dis- 
missed by  the  Court,  Clayton,  P.  J.,  and  the 
report  confirmed  and  complainant's  bill  dismissed 
with  costs.  Whereupon  .the  complainant  took 
this  appeal,  assigning  for  error,  the  dismissal  of 
his  exceptions  to  the  Master's  report,  the  con- 
firmation of  that  report,  the  refusal  of  the  relief 
prayed  for,  and  the  dismissal  of  his  bill. 

Henry  K,  Fox  (  F.  Gilpin  Rohimon  with  him), 
for  the  appellant. 

The  appellant  cannot  recover  at  law  proper 
compensation  for  the  taking  of  his  land,  because 
it  is  a  settled  rule  that  in  idl  such  cases  neither 
sentiment  nor  fancy  is  to  be  considered,  and  the 
actual  value  of  the  land,  independent  €^  any 
estimate  placed  upon  it  by  the  owner,  or  his 
attachment  thereto,  or  the  association  connected 
therewith,  is  the  true  measure  of  compensation. 

Wood's  Railway  Law  (ed.  1866),  p.  905.^ 
The  Master  clearly  erred  in  holding  that  the 
possibility  of  horses  being  frightened  by  passing 
engines  is  not  such  an  interference  as  is  prohibited 
by  the  Act. 

R.  R.  Co.  V,  Stenger,  78  Pa.  St.  219. 

R.  R.  Co.  V.  Barnett,  59  Id.  259. 

Foote  Township  v.  King,  2  Webklt  Notes,  653. 

R.  R.  Co.  V,  Feller,  3  Norris,  230. 

R.  R.  Co.  r.  Taylor,  15  Wbbklt  Notes,  37. 

Hey  V,  PhUadelphla,  31  P.  F.  S.  44. 
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The  Master  erred  in  his  definition  <i£  "cur- 

tilige" 

Sheppard'B  Toaohstone,  §  94. 

Garden  v.  Tuck,  Croke  Elii.  89. 

Hill  V,  Grange,  1  Plowd.  171. 

Patrick  V,  Lowre,  2  Brownlow,  101. 

fiBMTton  9.  Selby,  2  Ld.  Raymond,  1015. 

CUment  v.  Cdlina,  2  Tenn.  Bep.  502. 

United  SUtes  v.  Appleton,  1  Sumner  (C.  C.  R.), 

492. 
Darbj  v,  Jones,  27  Maine,  357. 
Burnett  V.  Bittle,  4  Rawle,  839. 
BogecB  V.  Smith,  4  Barr,  101. 
4  Black.  Com.  224. 

1  Hale  P.  C.  658. 
10  Cashing,  480. 

2  Bass,  on  Grimes,  13. 
SaTery  v.  Jones,  2  Rawle,  843. 

ici  17th  Maroh,  1806,  4  Bioren's  Laws,  300. 

Act  28th  March,  1808,  Id.  529. 

Keppel  V.  Jackson,  3  W.  &  S.  323. 

Beam  v.  Church,  3  Clark,  343.  % 

State  r.  Langford,  1  Dev.  L.  253. 
In  this  last  case,  it  will  be  seen  that  the  nar- 
row definition  of  curtilage  as  including  only  that 
within  the  common  fence,  has  been  liberalized  so 
to  speak,  and  a  number  of  cases  are  cited  estab- 
Ishing  what  is  thought  to  be  a  better  principle, 
e.  ^.,  that  the  true  test  should  depend  upon  the 
use  pat  to  the  land  and  buildings,  rather  than 
the  idea  of  inclosure. 

SUte  V.  Shaw,  31  Maine,  523. 

6ute  V.  Wilson,  Hajw.,  N.  C.  242. 

Feople  V.  Taylor,  2  Mich.  250. 

Pond  p.  People,  8  Bfioh.  150. 

Lansing  v,  Caswell,  4  Paige  (Ch.),  519. 

People  V.  Commissioners,  57  N.  Y.  549. 
Pablic  grants  are  to  be  strictly  construed ;  a 
corporation  takes  by  its  charter  no  rights  which 
are  not  given  to  it  expressly,  or  by  necessary 
infdications. 

Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420. 

Curtis  V.  County  of  Sutler,  24  Howard,  448. 

Bank  p.  Skelley,  1  Blatch.  436. 

Packer  v.  R.  R.  Co.,  7  Harris,  218. 

W.  B.  BroomaUy  for  the  appellee. 
The  Acts    incorporating  railroad   companies 
prior  to  1849,  show  by  their  provisions  that  the 
Master's  construction  of  the  Act  of  1849  is  cor- 
rect 

Brockett  v.  R.  R.  Co.,  2  Harris,  244. 

Svift  and  Qiven's  Appeal,  wpra, 

March  19,  1888.  The  Court.  It  may  be 
gravely  questioned  whether  it  is  within  the  law- 
ful power  of  the  judiciary  department  of  the  gov- 
enmeDt  to  depart  from  the  plain  letter  of  a 
itatute  which  is  free  from  ambiguity.  As  a  gen- 
eral rale  of  course  it  cannot  be,  and  is  not  done. 
When  the  words  employed  have  a  meaning  in 
legal  contemplation  which  is  broader  than  the 
ordinary  meaning,  there  is  at  least  some  justifi- 
cation for  adopting  the  larger  meaning  when  it  is 
wceasary  in  order  to  subserve  the  plain  ends  of 
JBstioe.    Acting  upon  this  principle  we  did,  in 


the  case  of  Swii't  &  Given's  Appeal  (111  Pa.  bt. 
516),  hold,  that  the  prohibitive  words  of  the  Act 
of  1849,  which  forbade  railroad  companies  from 
<*  passing  through  ....  any  dwelling-house 
in  the  occupancy  of  the  owner  or  owners  thereof 
without  his,  her,  or  their  consent,'*  embraced 
some  of  the  curtilage  connected  therewith.  We 
did  not  decide  how  much  of  the  curtilage  was 
exempted,  but  said  that  question  must  be  deter- 
mined as  each  case  arises  '<bya  consideration 
of  what  is  necessary  for  a  reasonable  and  proper 
enjoyment  of  the  house  as  a  residence,  in  view  of 
its  location  and  surroundings."  This  language 
is  perhaps  open  to  the  criticism  of  being  some- 
what indefinite,  and  may  need  a  more  accurate 
expression  when  the.  facts  of  some  case  coming 
before  us  may  require  it.  But  we  certainly  did 
mean  to  limit  the  curtilage  to  be  exempted  to 
that  portion  of  it  which  was  necessary  to  the  en- 
joyment of  the  house,  not  to  that  which  was 
desirable  or  convenient,  or  which  depended  alone 
upon  the  will  of  the  owner. 

Such  a  construction  would  have  abrogated  the 
Act  lind  practically  put  an  end  to  the  further 
building  of  railroads  in  this  Commonwealth.  The 
case  of  Swift  and  Given's  Appeal  did  not  require 
a  designation  of  the  precise  amount  of  curtilage 
to  be  exempted  because  the  part  taken  was  about 
150  feet  distant  from  the  dwelling-house,  and 
although  within  the  same  inclosure  was  not  essen- 
tial to  its  enjoyment.  But  in  the  present  case 
the  ground  taken  is  not  within  the  same  inclos- 
ure as  the  dwelling-house,  and  the  Master  dis- 
tinctly findd  that  it  is  not  a  part  of  the  curtilage. 
He  also  finds  that  the  route  of  the  carriage-way 
to  the  dwelling  is  unchanged,  that  the  railroad  at 
the  nearest  point  is  more  than  one  hundred  feet 
from  the  dwelling  and  does  not  materially  inter- 
fere with  access  thereto,  nor  with  access  to  and 
use  of  the  spring-house.  Moreover,  no  outbuild- 
ing was  taken,  and  the  bam  is  fifty  feet  distant 
from  the  track  of  the  road,  and  the  road  is  not 
between  the  house  and  barn.  The  taking  of  out- 
buildings has  never,  in  this  Commonwealth  at 
least,  been  held  a  violation  of  the  prohibitive 
words  of  the  Act  of  1849,  and  we  do  not  mean  to 
intimate  that  it  would  or  should  be  so  held.  But 
the  fact  that  none  are  taken  and  communication 
between  them  and"  the  dwelling  is  not  interfered 
with  in  the  present  case,  increases  the  difliculties 
of  the  appellant  in  his  contention.  We  are 
aware  of  no  principle  upon  which  it  would  be 
possible  for  us  to  adopt  the  views  pressed  upon 
us  on  behalf  of  the  appellant,  without  practically 
disregarding  the  plain  provisions  of  the  Act  of 
1849,  and  inaugurating  a  policy  which  would 
lead  to  endless  litigation,  to  the  utmost  uncer- 
tainty in  the  law,  and  to  such  an  embarrassing 
prohibition  upon  the  exercise  of  the  Common- 
wealth's right  of  eminent  domain  by  our  public 
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improTement  companies,  as  to  greatly  hinder  if 
not  quite  suspend  their  further  operations.  We 
are  entirely  satisfied  with  the  findings  of  the  Mas- 
ter and  the  action  of  the  Court  in  approving  of 
them,  and  therefore  have  no  basis  upon  which  we 
could  justify  a  reversal  of  either.  An  ample 
remedy  in  damages  is  furnished  for  every  matter 
of  inconvenience  and  injury  which  the  appellant 
has  sustained,  and  to  that  remedy  it  is  his  duty 
as  a  good  citizen  to  resort.  , 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellant 

Opinion  by  Green,  J. 

Trunkbt,  J.)  absent.  c.  k.  z. 


Jtn.  »88, 117.  February  3, 1888. 

Potts  et  al.  V.  The  Pennsylvania  Schuyl- 
kill Valley  Railroad  Company. 

Right  of  way — Damaget — Haw  ascertained — 
ChnsequenticU  damages —  When  different  pro^ 
perties  having  no  physical  connection  may  he 
regarded  as  one  for  the  purpose  of  assessing 
damages. 

In  the  assessment  of  damages  for  a  right  of  way, 
disconnected  properties  are  to  be  treated  as  distinct 
properties,  and  damages  assessed  on  this  principle. 

In  order  that  two  properties  having  no  physical  con- 
neotiou  may  be  regarded  as  one  in  the  assessment  of 
such  damages,  they  must  be  so  inseparably  connected 
in  the  use  to  which  they  are  applied  that  the  injury 
or  destruction  of  one  most  necessarily  and  permanently 
injure  the  other. 

Semhle,  that  where  a  person  resides  upon  one  of  a 
number  of  contiguous  town  lots,  bat  uses  all  of  them 
together  as  his  homestead  as  if  the  whole  constituted 
a  single  inclosure,  and  a  railroad  company  appro- 
priates a  portion  of  one  only,  the  damages  will  be 
assessed  for  the  injury  done  to  the  whole  property ; 
and  so  in  case  of  a  farm  bonght  in  separate  contlgaoas 
portions  bat  occupied  as  a  whole  for  farm  purposes. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Petition  of  E.  Channing  Potts  and  E.  Chan- 
ning  Potts  and  William  W.  Potts,  trading  as  E. 
Channing  Potts  A;  Bro.,  and  E.  Channing  Potts 
and  William  W.  Potts,  as  tenants  in  common, 
for  the  appointment  of  viewers  to  assess  damages 
against  the  Pennsylvania  vSchuylkill  Valley  Rail- 
road company  for  lands  taken  by  defendant. 

The  viewers  awarded  the  plaintiffs  $10,357, 
whereupon  both  pkiotiffs  and  defendants 
appealed. 

Upon  the  trial,  before  Swartz,  J.,  the  follow- 
ing facts  appeared : — 

Robert  T.  Potts  was  for  many  years  the  owner 
of  a  valuable  marble  quarry  property  containing 
about  100  acres,  and  in  connection  with  this  he 


also  owned  a  tract  of  about  six  acres  (through 
which  the  Philadelphia  and  Nornstown  Railroad 
passed)  which  was  used  as  part  <^  the  marble 
quarry  property,  and  from  which  the  marble 
quarried  and  sawed  at  the  mill  was  shipped  by 
said  railroad  to  another  property  owned  by 
said  Potts  at  Ninth  and  Thompson  streets, 
Philadelphia,  where  it  was  received,  stored,  and 
sold.  These  properties  had  been  used  in  this 
way  by  Mr.  Potts  for  perhaps  twenty  years. 

On  September  20, 1873,  the  will  of  Robert  T. 
Potts  was  admitted  to  probate.  By  it  all  these 
properties  were  devised  to  E.  Channing  Potts 
under  and  subject  to  legacies  of  $30,000  on  the 
quarry  property,  and  were  used  by  him  in  this 
connection  from  the  death  of  the  said  testator 
until  August  22,  1881.  He  then  conveyed  the 
undivided  one-half  of  the  quarry  property  to  his 
brother,  W.  W.  Potts.  At  the  same  time  be 
formed  a  partnership  with  his  said  brother, 
under  the  firm  name  of  E.  Ciianning  Potts  & 
Bro.,  to  carry  on  the  business  of  quarrying,  saw- 
ing, transporting  and  selling  marble,  and  leased 
to  the  firm  for  the  purpose  of  said  business,  the 
said  three  properties  by  verbal  lease,  to  last  as 
long  as  the  partnership  should  continue. 

The  three  properties  formed  one  business 
establishment,  and  plaintiffs  alleged  that  each, 
disconnected  from  the  oth^,  was  of  no  value  for 
the  purposes  of  the  business,  as  it  had  been  car- 
ried on  since  the  formation  of  the  partnership, 
and  for  many  years  before. 

On  June  18,  1883,  the  Pennsylvania  Schuyl- 
kill  Valley  Railroad  Company  located  their  road 
alongside  of  the  Philadelphia,  Germantown,  and 
Norristown  Railroad  parallel  with  the  said  road 
and  between  the  said  marble  quarry  and  the  said 
P.,  6.  &  N.  R.  R.  over  the  ground  thus  leased  to 
said  firm  and  owned  by  E.  Channing  Potts,  and 
raised  their  road  some  2^  feet  above  the  level  of 
the  P.,  G.  &  N.  Road,  and  destroyed  all  the  con- 
nections with  the  said  P.,  6.  &  N.  Road.  This 
destroyed  all  connection  of  the  plaintiffs  with 
their  Ninth  and  Thompson  streets  property 
because  the  Pennsylvania  Schuylkill  Valley  Rail- 
road crossed  the  river  Schuylkill  at  Manayunk, 
and  entered  Fifty-second  Street,  where  it  joins 
the  main  line  of  the  Pennsylvania  Railroad  and 
enters  the  Broad  Street  Station  at  Philadelphia. 

Plaintiffs  contended  that  this  destroyed  the 
shipping  point,  and  the  connection  of  the  three 
properties ;  that  the  business  as  it  had  theretofore 
been  carried  on  was  thereby  broken  up  and 
totally  ruined  ;  and  that  the  value  of  the  quarry 
property  was  largely  depreciated  and  required  the 
shipment  of  all  crude  and  manufactured  marble 
to  Philadelphia  by  wagon  at  a  greatly  increased 
rate,  viz :  twenty  cents  per  cubic  foot  more  than 
formerly. 

The  Court  ruled  that  the  plaintifi  could  not 
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i^co^er  any  damages  other  than  those  which  were 
sQgtained  hj  the  leasehold  parties,  and  that  sus* 
tahied  by  £.  Channing  Potts  as  the  owner  of  the 
Sprjog  Mill  lots,  the  shipping  point ;  and  charged 
the  jury  in  substance,  Uiat  in  assessing  the  dam- 
ages they  must  not  consider  the  marble  property, 
bat  regu^  that  as  if  it  belonged  to  a  stranger. 
Abo,  that  the  firm  could  only  recover  such  in- 
jorisB,  if  any,  as  their  leasehold  interest  in  the 
S{ning  Mill  property  suffered  by  reason  of  the 
acts  of  the  defendants,  and  that  E.  Channing 
Potte  could  only  recover  for  such  injuries  as  he 
gostained  by  reason  of  his  ownership  of  the  fee 
therein. 

The  jury,  under  the  instructions  of  the  Court, 
rendered  a  verdict  for  £.  Channing  Potts  &  Bro., 
as  lessees,  for  $2112.78,  for  E.  Channing  Potts 
as  owner  of  the  fee  for  $1261.83,  and  as  to 
E.  Channing  Potts  and  William  W.  Potts,  as 
tenants  in  common,  found  for  the  defendants. 

Judgment  having  been  entered  on  the  verdict, 
plainti%  took  this  writ  and  filed  numerous  assign- 
ments of  error  covering  the  rulings  of  and  charge 
of  the  Court  as  above  indicated. 

Charles  Hunsicker  and  Edward  J.  Fox  (  G.  R, 
Fox  with  them),  for  plaintifis  in  error,  cited — 

Ballroad  Co.  r.  Gilson,  8  Wattis,  243. 

Pnsej  V.  Gitj  of  Allegheny,  2  Out.  522. 

Williams  v.  City  of  Pittsburgh,  2  Nor.  71. 

aty  of  Reading  v,  AdHhonse,  12  Id.  400. 

Patent  o.  P.  &  E.  &.  R.  Co.,  14  Weeklt  Notbs, 
545. 

Fuin  r.  Providence  Gas  and  Water  Co.,  99  Pa.  St 
631. 

Seheetz  p.  Fitzwater,  5  Barr,  126. 

Archer  v.  Bennett,  1  Ley.  181. 

Torbnah  v.  Lombard,  13  Meto.  114. 

McFerren   r.  The  Mont  Alto  R.  R.,  2  Weekly 

Notes,  41. 
Charles  H,  Stinson^  for  defendant  in  error. 

March  19,  1888.  The  Court.  The  plaintiffs, 
£.  Channing  Potts  and  brother,  were  in  the  year 
1883  engaged  in  the  business  of  quarrying,  saw- 
bg,  and  selling  marble,  etc. '  Their  quarry  was 
looted  on  a  tract  of  land  in  the  township  of 
Whitemarsh,  Montgomery  County,  consisting  of 
about  one  hundred  acres.  The  product  of  the 
qnany  was  transported  in  wagons  to  a  siding  of 
the  Philadelphia  and  Reading  Railroad  at  Spring 
Mill  (a  mile  or  more  distant  from  the  quarry), 
vbere  they  had  a  lot  of  land  of  about  four  acres, 
vhich  thej  used  for  storage  and  for  loading  and 
shipping  on  the  Philadelphia  and  Reading  Rail- 
road to  their  sales-yard  or  depot  and  business 
place,  at  Ninth  and  Thompson  streets,  in  the 
city  of  I^iladelphia.  The  Spring  Mill  lot  and 
the  yard  af  Ninth  and  Thompson  streets  were  the 
IndiTidnal  property  of  E.  Channing  Potts.  The 
quarry  was  owned  by  E.  Channing  Potts  and  W. 
W.  Potts,  as  tenants  in  common ;  whilst  E. 
Channing  Potts  &  Bro.  were  in  the  possession 


and  enjoyment  of  all  these  several  properties,  to 
wit:  the  quarry,  the  shipping  lot,  and  the  marble 
yard  as  lessees  from  yewr  to  year  and  co-partners, 
conducting  the  general  business  of  preparing, 
transporting,  and  selling  the  products  of  the  quarry. 
We  have,  therefore,  three  distinct  claims  for  com- 
pensation :  first,  that  of  E.  Channing  Potts,  the 
owner  in  reversion  of  the  fee  of  the  Spring  Mill 
and  Philadelphia  properties ;  second,  that  of  E. 
Channing  Potts  and  W.  W.  Potts,  tenants  in 
common  of  the  quarry ;  third,  that  of  the  firm  of 
E.  Channing  Pot^  &  Bro.,  lessees  from  year  to 
year  of  the  three  properties  combined. 

The  Pennsylvania  Schuylkill  Valley  Railroad 
Co.  located  their  road  on  the  Spring  Mill  lot,  ap- 
propriating one-half  acre,  more  or  less,  of  the 
land  \  their  road  ran  parallel  with  the  Philadel- 
phia and  Reading  Railroad,  between  that  road 
and  the  quarry,  the  grade  lines  of  the  former  be- 
ing about  two  and  a  half  feet  above  that  of  the 
latter,  cutting  off  the  switch  and  siding  connec- 
tions which  the  plaintiff  had  with  'the  Philadel- 
phia and  Reading  Railroad. 

The  plaintiff's  contention  is,  that  their  part- 
neAhip  business  has  thereby  been  broken  up  and 
ruined,  that  the  market  value,  not  only  of  the 
Spring  Mill  lot,  but  of  the  quarry  and  of  the  mar- 
ble yard  has  Ifeen  greatly  impaired  and  depreci- 
ated in  the  hands  of  the  lessees,  and  also  of  the 
respective  owners  thereof;  that  the  three  proper- 
ties, although  not  contiguous,  were  used  as  one ; 
that  the  destruction  of  the  siding  and  shipping 
facilities  at  Spring  Mill  was  an  injury  to  the 
quarry  and  also  to  the  sales-yard,  and  that  dam- 
ages, both  direct  and  consequential,  must  be 
awarded  to  the  several  plaintiff  in  this  proceed- 
ing, according  to  their  respective  injuries  and 
interests. 

The  Court  instructed  the  jury  in  substance, 
that  in  the  assessment' of  damages  they  were  con- 
fined to  the  Spring  Mill  property ;  that  the  sales- 
yard  in  Philadelphia  and  the  quarry  lot  in  White- 
marsh  were  disconnected  and  distinct  properties 
from  the  shipping  lot  at  Spring  Mill ;  and  that 
the  owners  and  lessees  thereof  suffered  no  injury 
from  the  construction  of  the  railroad  which  could 
be  redressed  in  this  form  of  proceeding ;  and  in 
this,  we  think  the  Court  was  correct. 

No  case  has  been  called  to  our  attention  which 
rules,  explicitly  and  arbitrarily,  that  several 
pieces  of  real  property,  not  contiguous,  cannot  for 
that  reason,  under  any  circumstances,  be  consid- 
ered as  one  property.  The  general  rule,  however, 
undoubtedly  is,  that  disconnected  properties  are 
to  be  treated  as  distinct  properties,  and  damages 
for  right  of  way  will  ordinarily  be  assessed  on  this 
principle.  Where  a  person  resides  upon  one  of  a 
number  of  contiguous  town  lots,  but  uses  all  of  them 
together  as  his  homestead,  as  if  the  whole  consti- 
tuted but  a  single  inclosure,  and  a  railroad  com- 
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pan  J  appropriates  a  portion  of  one  only  of  the 
lots,  the  damages  will  doubtless  be  assessed  for 
the  injury  done  to  the  whole  property.  So,  if  one 
buy  a  farm  in  separate  contiguous  portions  from 
different  persons,  but  occupies  the  whole  in  a 
body  for  farm  purposes,  as  one  farm,  the  damages 
for  the  appropriation  of  a  part,  or  even  the  whole, 
of  one  of  the  original  pieces  will  be  assessed  upon 
the  injury  done  to  the  whole  tract.  Peculiar  and 
isolated  cases  may  perhaps  exist,  also,  where 
although  the  lands  are  not  in  fact  contiguous,  yet 
the  uses  lo  which  they  are  applied,  respectively, 
are  in  their  nature  so  intimate  and  dependent, 
one  upon  the  other,  that  an  injury  to  one  must 
necessarily  be  taken  as  an  injury  to  the  whole 
taken  together ;  for  example,  the  kmd  upon  which 
a  water  mill  is  erected  will  ordinarily  draw  to  it 
as  an  appurtenance,  or  rather  will  be  regarded  as 
embracing  the  ground  covered  by  the  reservoir, 
so  that  the  latter  will  be  regarded  as  part  and 
parcel  of  the  former,  although  they  are  not  con- 
tiguous. 

But  we  do  not  regard  this  case  as  coming 
within  the  general  exception  stated.  The  quarry 
was  a  distinct  and  disconnected  property  from^the 
Spring  Mill  lot ;  it  was  devoted  to  a  wholly  dif* 
ferent  purpose,  and  the  same  may  be  said  of  the 
sales-yard  at  Ninth  and  Thompson  streets.  The 
first  was  a  quarry,  usedT  for  quarry  purposes 
alone,  and  the  product  was  delivered  at  Spring 
Mill  over  the  public  wagon  road ;  the  second  was 
a  shipping  point ;  having  no  connection  with  the 
quarry,  by  contact  of  the  lines,  by  railway,  or 
any  other  private  means  of  transportation ;  and 
the  yard  at  Ninth  and  Thompson  streets  was  a 
sales-yard  accessible  by  the  Philadelphia  & 
Heading  Railroad ;  thus  they  were  each  discon- 
nected from  the  others,  and  each  was  used  for  a 
distinct  and  separate  purpose.  They  were  not 
only  different  properties,  applied  to  different  uses, 
but  the  fee  was  held  and  owned  by  different  per- 
sons ;  neither  of  them  could  be  considered  as  ap- 
purtenant to,  or  part  and  parcel  of  the  other. 
There  was  no  special  reason,  outside  of  the  con- 
veniences and  appliances  existing  at  Spring 
Mill,  why  the  marble  should  be  shipped  from  that 
point ;  and  for  these  appliances  the  plaintiffs  were 
entitled  to  be  paid.  The  quarry  might  be  suc- 
cessfully operated  without  the  property  at  Spring 
Mill.  The  railroad  was  accessible  at  other 
points,  and  for  aught  that  appears  or  was  offered 
to  be  shown,  equally  available  shipping  facilities 
might  be  supplied  elsewhere.  If  the  company 
had  appropriated  a  part  of  the  sales-yard  in 
Philadelphia,  could  it  be  pretended  that  damages 
would  accrue  for  supposed  injuries  to  the  proper- 
ties in  Montgomery  County  ?  If  the  contention 
of  the  plaintiff  in  error  be  correct,  that  the  three 
properties  are  to  be  regarded  as  one,  this  result 
must  certainly  ensue ;  but  there  was  no  command- 


ing necessity  that  the  marble  product  of  the 
quarry  should  be  sold  at  Ninth  and  Thompeon 
streets*  If  that  yard  was  espedally  valuable  f<Hr 
the  purpose,  eompensation  commensurate  to  the 
injury  wcmld  be  made,  and  MMne  other  market 
place  could  be  provided. 

An  extensive  business  partnership  may  conduct 
a  variety  of  operations,  as  distinct  in  their  char- 
acter as  the  location  of  its  various  departments, 
and  if  their  different  and  disconnected  properties 
are  to  be  regarded  as  one  property  be<»u8e  thej 
are  used  in  one  business,  the  asesssment  of  dama- 
ges for  right  of  way  would  become  liable  to  such 
complications  as  would  greatly  embarrass  the  ad- 
ministration of  the  law,  in  this  form  of  proceed- 
ing. 

In  order  that  two  properties,  having  no  physi- 
cal connection,  may  be  redded  as  one,  in  the 
assessment  of  damages  for  right  of  way,  they  must 
be  so  inseparably  connected  in  the  use  to  which 
they  are  applied,  as  that  the  injury  or  destruction 
of  one  must  necessarily  and  peimanently  injure  the 
other. 

It  is  perfectly  plain  that,  apart  from  the  al- 
leged connected  use  to  which  the  three  several 
properties  have  hitherto  been  applied,  the  plain- 
tiffs could  have  no  claim  arising  out  of  the  con- 
struction of  the  road,  for  any  supposed  consequen- 
tial ii\jury,  either  to  the  quarry  or  to  the  sales- 
yard  ;  the  railroad  did  not  touch  either  of  them, 
or  any  right  or  easement  appurtenant  thereto, 
and  there  is  nothing  upon  which  an  action  at  the 
common  law  could  be  sustained  in  such  a  case. 

It  did  the  plaintiff  no  harm,  therefore,  that 
they  were  denied  the  privilege  of  proving  that 
these  properties  were  used  as  stated  in  the  offer. 
In  the  consideration  of  the  case,  we  assume  all 
that  was  offered  to  be  proved.  We  are  of  opin- 
ion that  the  plaintiff  was  hot  entitled  to  damages, 
direct  or  consequential,  for  any  supposed  ii^urj 
either  to  the  quarry  or  to  the  yard  at  Ninth  and 
Thompson  streets. 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

Tbunket  and  Green,  JJ.,  absent. 

H.  c.  o. 


Jan,  '87,  232.  February  10, 1888. 

Deihm  v.  Snell. 

Justices  of  the  peace — Jurisdiction  of-^AppBoi 
from  judgment  of^^Jurisdietion  of  Oomman 
Pleas — Sk'off'-^A  set-^ff  or  cause  of  actiony  of 
ufhich  a  justice  would  nave  no  jurisdiction^  it 
not  within  the  jurisdiction  of  the  Common  Pbcu 
upon  an  appeal. 


A  trial  in  the  Common  Pleas  upon  an  appeal 
ih%  deoision  of  a  Justice,  for  certain  purposes,  snoh  aa 
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the  fonnation  of  the  proper  issne,  the  production  of  the 
Ut^meoj,  and  the  decision  of  the  qnestions  inyplved, 
kdeMto^  hut  the  oanse  of  action  remains  the  same. 

If  tiie  Jostice  had  no  Jorisdiction  of  the  canse  of 
adfcn  or  ef  a  oontraet,  or  demand  songht  to  be  used 
IS  a  Bet-off,  the  Cknnmon  Pleas  will  not  have  jurisdic- 
tion upon  an  appeal.  Neither  the  laches  of  the  defend* 
tot  in  not  objecting  before  the  jastioe,  nor  his  consent, 
en  fire  jurisdiction. 

A  Judgment  was  obtained  before  a  justice,  where- 
ipoo  the  defiandant  i^pealed^  Under  a  plea  of  set-off 
becffered  in  evidence  an  agreement  made  with  plain- 
tiff wherebj  the  latter  became  liable  to  defendant  in  an 
tmonnt  greater  than  $300,  for  the  pnrchase-monej  of 
lud,  the  title  to  whicdi  might  come  in  question  npon 
tke  trial.  The  Court  below,  although  holding  that  a 
jnatiee  would  have  no  jnrisdiotion  of  an  action  upon 
this  agreement^  admitted  it  in  evidence : 

HMf  to  be  error. 

Erfor  to  the  Common  Pleas  of  Schuylkill 
Connty. 

Appeal  from  judgment  of  a  justice  of  the  peace. 

John  B.  Deihm  brought  suit  against  Jasper 
Snell  to  recover  for  the  balance  due  upon  a  note, 
and  judgment  was  entered  in  his  favor  for  $56.87. 
Defendant  appealed,  and  entered  a  plea  of  set-off. 

Upon  the  trial,  before  Bechtel,  J.,  defendant 
offered  in  evidence  a  contract  between  himself 
and  plaintiff  under  seal,  dated  April  .9,  1875, 
which  recited  that  he  had  sold  to  Deihm  a  lot  in 
PottsviUe  for  $1250,  subject  to  a  mortgage 
thereon  in  favor  of  A.  H.  Halberstadt  for  $900 
and  interest,  and  which  contained  a  covenant  bj 
Deihm  to  pay  said  mortgage  ^<  in  part  payment  of 
the  gurchase-money  of  said  lot." 

This  was  followed  by  evidence  that  plaintiff 
had  felled  to  comply  with  the  agreement  and  pay 
off  the  mortgage  to  Halberstadt,  and  the  mort- 
gage was  foreclosed  for  a  balance  of  $1167.80  on 
Mareb  12, 1883.  The  property  was  sold  by  the 
flfaffiff,  and  purchased  back  March  5,  1883,  by 
Snell  for  $2000.  Snell  claimed  that  he  had  suf- 
fi^  damages  to  the  amount  of  $223.20,  includ- 
ing interest  to  time  of  trial.  The  plaintiff  objected 
to  this  evidence,  that  as  this  case  originated  before 
a  jostice  of  the  peace,  the  agreement  was  not 
eompetent  evidence : — 

(1)  Because  it  involved  a  transaction  in  real 
estate,  which  was  not  within  the  jurisdiction  of  the 
jostice. 

(2)  Tbat  as  this  was  an  appeal  by  the  defend- 
ant, the  Court  was  limited  by  the  jurisdiction  of 
the  justice,  and  the  set-off  being  over  $300,  was 
not  admissible  for  the  reason  above  stated. 

The  Court  admitted  the  evidence,  and  the  jury 
iond  for  the  defeocbtnt  a  verdict  for  $254.83. 

A  rale  for  a  new  trial  was  disoharged,  the 
Court  saying,  inter  alia  ;«*- 

""The  1st  section  of  the  Act  <^  March  20th, 
1810,  is  in  this  language :  ^  The  justices  of  the 
peace  of  the  several  counties  of  the  Common- 
wealth shall  have  jurisdiction  of  all  causes  of 


action  arising  from  contract,  either  express  or 
implied,  in  all  cases  where  the  sum  demanded  is 
not  above  one  hundred  dollars,  except  in  cases  of 
real  contracts,  where  the  title  to  lands  or  tene- 
ments may  come  in  question,  or  action  upon 
promise  of  marriage.*  Our  attention  has  been 
directed  to  numerous  authorities,  in  which  this 
section  has  heen  considered ;  these  decisions  show 
that  the  exception  to  this  section  excludes  from 
the  jurisdiction  of  justices  every  suit  on  a  con- 
tract concerning  or  in  any  way  connected  with 
realty,  whether  it  be  to  enforce  payment  of  pur- 
chase-money, or  to  recover  back  what  has  been 
paid  by  the  vendee  after  rescission  of  the  agree- 
ment, or  though  it  be  on  a  note  given  in  con- 
sideration of  an  easement  (Lauchner  v,  Bex,  8 
Harris,  468).  Whether  or  not  SnelFs  claim  of 
set-off  c<!>mes  within  the  exception  of  this  section 
of  the  Act  of  1810,  or  any  of  the  decisions  under 
it,  does  seem  entirely  clear;  for  Snell  had  con- 
veyed to  Deihm  the  property  he  sold  to  him,  and 
receipted  for  all  the  purchase-money,  and  actually 
received  all  over  the  amount  of  the  mortgage. 
The  mortgage  was  a  lien  on  the  lot,  and  Deihm  *s 
purchase  was  subject  to  it,  and  Snell  had  no 
claim  whatever  upon  Deihm,  until  after  he  (Snell) 
had  been  compelled  to  pay  the  mortgage  by  reason 
of  Deihm's  default.  Snell's  claim  exists  only  by 
virtue  of  Deihm's  covenant  under  the  agreement 
of  April  9,  1875.  The  case  in  this  respect  is  to 
some  extent  like  that  of  Helfenstein  v.  Hurst  (3 
Harris,  358).  Helfenstein  held  a  mortgage  on 
the  property  of  Hauss,  and  Hurst  held  a  judg- 
ment of  $200.  After  it,  Hauss's  property  was 
sold,  and  bought  by  Hurst's  administrator,  and  it 
was  agreed  that  Helfenstein  should  have  it  at 
$1500,  and  pay  $100  on  Hurst's  judgment,  which 
was  not  reached  by  the  fund.  Helfenstein  was 
substituted  as  the  purchaser  at  the  sheriff's  sale 
in  place  of  Hurst.  Hurst  subsequently  sued 
Helfenstein  before  a  justice,  and  it  was  claimed 
that  the  justice  had  no  jurisdiction  under  the 
Act  of  1810.  Though  this  judgment  was  a  lien 
on  the  real  estate  at  the  time  of  the  sale,  and 
entered  into  the  transaction  by  which  Helfenstein 
was  made  the  purchaser  and  acquired  the  title, 
yet  the  jurisdiction  was  sustained,  and  it  was 
treated  as  a  contract  to  buy  and  sell  a  judgment, 
without  regard  to  title.  But  if  Snell's  set-off  be 
regarded  as  a  claim  arising  out  of  a  real  contract, 
does  it  follow  that  he  cannot  avail  himself  of  it 
in  the  Common  Pleas  because  it  is  excepted  from 
the  jurisdiction  of  the  justices  ?  This  really  is 
the  important  question  in  this  case.  What  is  it 
that  determines  whether  or  not  a  justice  has 
jurisdiction  under  the  Act  of  1810  ?  Surely  the 
character  of  set-off,  that  a  defendant  may  pre- 
sent, cannot  decide  whether  or  not  the  justice 
may  take  jurisdiction.  It  is  the  plaintiff's  de- 
mand that  must  be  considered  in  determining 
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this  question,  and  it  is  his  demand  that  is  set 
forth  upon  the  record  of  a  justice  to  show  the 
jurisdiction.  In  this  case  the  justice  had  juris- 
diction of  the  plaintiff's  claim,  and  the  appeal  to 
this  Court  brought  up  a  proceeding  in  which  the 
justice  had  jurisdiction  both  of  the  person  and 
the  subject  matter.  We  may  here,  remark  that 
the  claim  of  set-off  exceeds  in  amount  the  juris- 
diction of  the  justice,  being  beyond  three  hundred 
dollars.  Hence,  if  free  from  the  other  difficulty, 
it  could  not  have  been  presented  to  the  justice 
on  this  account,  unless .  it  had  been  divided. 
Dividing  a  defendant's  set-off,  and  submitting  a 
part  thereof  to  defeat  the  plaintiff,  and  then 
suing  for  the  balance,  not  only  tends  to  confu- 
sion, but  to  multiply  actions,  and  is  not  favored. 
That  a  plaintiff  cannot  relinqoish  a  portion  of 
his  claim,  and  thereby  confer  jurisdiction  upon 
the  justice,  has  been  repeatedly  decided.  But 
none  of  our  cases  hold  that  when  the  justice  has 
jurisdiction  of  the  plaintiff's  demand,  and  the 
defendant's  set-off  is  beyond  his  jurisdiction,  that 
such  set-off  may  not  be  offered  in  the  Common 
Pleas.  The  very  reverse  was  held  in  Boone  v. 
Boone  (17  Serg.  &  R.  386).  In  that  case  the 
plaintiff  brought  suit  before  a  justice,  and  the 
defendant's  set-off  exceeded  the  jurisdiction  of 
the  justice.  In  the  Common  Pleas  the  defendant 
offered  his  set-off,  and  not  only  defeated  the 
plaintiff,  but  in  addition  obtained  a  judgment 
against  the  plaintiff  for  $115.  This  case,  then, 
determines  two  propositions — first,  that  the  de- 
fendant may  offer  a  set-off  in  the  Common  Pleas 
that  was  beyond  the  jurisdiction  of  the  justice ; 
and,  second,  that  he  may  recover  a  judgment  for 
an  amount  greater  than  that  of  which  a  justice 
could  take  jurisdiction  under  the  Act  of  1810. 
If  this  may  be  done  when  the  want  of  jurisdic- 
tion is  due  to  the  amount  of  defendant's  set-off, 
why  may  it  not  be  done  when  the  set-off  arises 
from  a  real  contract  ?  The  Common  Pleas  is  as 
competent  to  try  the  question  before  a  jury  called 
in  this  case  as  it  would  be  before  a  jury  called  in 
a  suit  in  which  this  defendant  had  become  the 
plaintiff.  The  plaintiff  was  accorded  the  same 
right  in  this  trial  that  he  would  be  entitled  to  as 
the  defendant  in  another  action.  Why  should 
the  Court  be  required  to  try  two  issues  when  the 
same  result  can  be  produced  by  the  trial  of  one, 
and  without  injury  to  either  of  the  parties?  We 
can  discover  nothing  in  the  Act  of  1810  or  our 
decisions  that  makes  this  necessary.  When  this 
case  was  called  for  trial,  the  plaintiff's  counsel 
exhibited  an  assignment  of  the  claim,  or  any 
moneys  that  might  be  recovered,^  to  Jonathan 
Wright,  Esq.  This  assignment  cannot  affect 
the  defendant's  right  of  set-off,  nor  will  the 
amount  certified  in  favor  of  the  defendant  affect 
the  assignee.  In  Armstrong  v.  City  of  Lancaster 
(5  Watts,  68).     C.  J.  Gibson  says:  <The  Court 


will  undoubtedly  search  out  the  actual  plaintiff, 
where  it  is  necessary,  and  fix  on  him  the  respon- 
sibility of  a  party  by  subjecting  him  to  costs,  a 
plea  of  set-off,  or  any  other  liability  that  may  be 
necessary  to  protect  the  defendant'  (See  also 
County  of  Berks  v.  Levan,  5  Norris,  862.)  We 
believe,  therefore,  that  the  defendant's  certificate 
will  be  good  as  against  the  legal  plaintiff  only." 

Plaintiff  then  took  this  writ,  assigning  for 
error,  inter  alia,  the  admission  of  evidence  as 
above  stated. 

/.  Wright,  for  plaintiff  in  error. 
The  justice  had  no  jurisdiction  over  the  sub- 
ject-matter of  the  agreement,  consequently  the 
Court  acquired  none  by  appeal. 
Moore  v.  Wait,  1  Binn.  219. 
Borough  of  Little  Meadows,  28  Pa.  St.  256. 
Qoiglej  V.  Cluigley,  10  Wrklt  Notbb,  388. 
Bergman  v.  RobertSi  11  Smith,  501. 
And  see — 
Sechrist  v.  Connellee,  3  P.  &  W.  388. 
Camp  V.  Walker,  5  Watts,  482. 
Goddard  p.  McKean,  6  Id.  337. 
JaoobB  17.  Hanny,  6  Har.  242. 
Lauohner  v.  Rex,  8  Id.  468. 
The  case  of  Boone  v.  Boone,  cited  by  the  Court 
below,  is  overruled  by— 

Holden  v.  Wiggins,  3  P.  &  W.  472. 
George  M,  Roads,  for  defendant  in  error. 
The  justice  had  jurisdiction. 

Helfenstein  v.  Hurst,  3  Harris,  358. 
Upon  the  appeal,  the  proceedings  are  de  novo, 
and  the  set-off  was  properly  admissible. 
Miller  r.  Cresswell,  3  Barr,  450. 
McKenley  v,  McCalla,  5  Binn.  600. 
McBntire  v.  MoBldnff,  1  S.  &  R.  20. 
Tate  V.  Tate,  2  Qrant,  150. 
Cook  v.  Shirley,  4  Wbbklt  Notbs,  560. 

March  19,  1888.  The  Court.  The  assign- 
ments of  error  raise  a  question  of  jurisdiction. 
The  action  originated  before  a  justice  of  the 
peace  and  was  for  the  recovery  of  the  balance 
due  on  a  note  given  on  the  21st  August,  1878, 
for  $83.90.  The  justice  entered  judgment  against 
the  defendant  on  the  28th  January,  1884,  for 
$56.87.  The  defendant  appealed,  and  in  the 
Common  Pleas  pleaded  set-off.  On  the  trial  he 
gave  in  evidence,  under  objection,  a  contract  be- 
tween himself  and  Snell,  bearing  date  on  the  9th 
April,  1875,  duly  signed  and  sealed,  which,  after 
reciting  that  he  had  sold  to  Deihm  a  lot  of  land 
in  Potts ville  for  the  sum  of  $1250,  and  that  there 
was  a  mortgage  upon  it  in  favor  of  A.  H.  Halber- 
stadt  for  $900  and  interest,  contained  the  cov- 
enant  of  Deihm  to  pay  the  said  mortgage  *<  in 
part  pavment  of  the  purchase-money^'  of  the  said 
lot  He  then  gave  evidence  to  show  that  the 
mortgage  was  not  paid  by  Deihm,  but  was  pro* 
ceeded  upon  by  the  holder  and  the  property 
bound  by  it  brought  to  sale  by  the  sheriff;  that 
he  became  the  purchaser  of  the  mortgaged  prem- 
ises, which  included  the  lot  sold  to  Deihm  and 
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an  «yoining  one  owned  by  himself,  at  an  actual 
cost  d^  $1214.  -  He  claimed  to  recover  the  differ- 
ence between  this  sum  and  the  $900  which  Deihm 
agreed  to  paj,  together  with  the  interest  thereon. 
The  Court  below  held  that  after  the  appeal  from 
the  justice  the  trial  was  de  novoy  and  therefore 
the  limits  which  bounded  the  jurisdiction  of  the 
justice  were  left  at  the  door  of  the  Common 
Pleas,  which  was  unfettered  by  them  and  could 
tike  cognizance  as  in  an  action  originally  brought 
therein.  Accordingly  the  Court  admitted  the 
aDeged  set-off,  extinguished  the  plaintiff's  claim 
with  part  of  it,  and  rendered  a  judgment  in  favor 
of  the  defendant  for  $254.83. 

It  is  true  that  for  certain  purposes  a  trial  in 
the  Common  Pleas  after  an  appeal  from  a  justice 
18  de  novo,  but  it  is  nevertheless  a  trial  of  the 
same  ease.  The  mechanical  work  of  the  trial, 
8och  as  the  formation  of  the  proper  issue,  the 
production  of  the  testimony,  and  the  decision  of 
the  questions  involved,  is  de  novo,  but  the  cause 
of  action  remains  the  same.  If  the  justice  had 
no  jurisdiction,  an  appeal  from  his  judgment  does 
not  dispose  of  the  objection,  but  it  may  be  raised 
at  auy  time  in  the  Common  Pleas.  Neither  the 
laches  of  the  defendant  nor  his  consent  can  give 
jurisdiction.  (Collins  v.  Collins,  37  Pa.  387.) 
The  contract  set  up  by  the  defendant  was  one 
which  provided  for  the  payment  of  $900  of  the 
pnrehase-money  upon  a  lot  in  PottsviUe  sold  by 
Snell  to  Deihm.  The  damages  which  Snell 
claimed,  and  was  allowed  to  recover,  were  more 
than  $300.  The  learned  Judge  before  whom  the 
ease  was  tried  seemed  mttsfied  that  a  justice  of 
the  peace  would  have  had  no  jurisdiction  of  an 
action  brought  upon  the  bond,  both  because  of 
the  amount  claimed  to  be  due,  and  because  it  was 
given  for  the  purchase-money  of  land,  the  title  to 
which  might  therefore  come  in  question  on  the 
trial ;  but  he  asks,  ^*  If  Snell's  set-off  be  regarded 
as  a  claim  arising  out  of  a  real  contract,  does  it 
follow  that  he  cannot  avail  himself  of  it  in  the 
Common  Pleas  because  it  is  excepted  from  the 
jurisdiction  of  the  justice  ?"  He  then  proceeds 
to  answer  this  question  in  the  negative,  holding 
that  after  an  appeal  the  jurisdiction  of  the  Com 
mob  Pleas,  and  not  that  of  the  justice,  is  to  be 
considered.  This  was  clearly  wrong.  The  stat- 
utes limiting  and  defining  the  jurisdiction  of  a 
justice  are  not  left  behind  when  a  case  comes 
into  the  Common  Pleas  by  appeal,  but  are  to  be 
applied  by  the  Judge  in  the  same  manner  as  by 
the  justice.  If  the  justice  had  not  jurisdiction 
of  the  cause  of  action  or  the  contract  or  demand 
fOQ^t  to  be  used  as  a  set-off,  the  Common  Pleas 
win  not  have  it  af^er  an  appeal.  The  forum  ia 
changed  by  the  appeal,  but  the  cause  of  action 
remains  the  same.  (Moore  v.  Wait,  1  Bin.  219 ; 
Owen  V,  Shelhamer,  31  Id.  45 ;  Collins  v.  Col 
hBftupra;  Bergman  v.  Boberts,  61  Pa*  497.) 


Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Williams,  J. 

Trunket,  J.,  absent.  h.  c.  o. 


Jan. '86,  456.  May  24, 1887. 

Sager  v.  Lindsey. 

Set,  fa.  sur  mortgage — Defences  thereto-^Ap- 
pointment  of  administrator — His  appointment 
not  to  he  attached  collaterally. 

In  a  trial  upon  a  soi.  fa.  snr  mortgage  defendants 
offered  to  show  that  the  mortgage  was  given  to  A.,  an 
administrator,  to  seoare  three  separate  soma,  vis : 
1,  a  anm  dae  A.  as  anch  administrator ;  2,  a  sam  dae 
to  B.  as  oonnsel  in  settlement  of  the  estate  of  which  A. 
was  administrator ;  and  3,  a  snm  due  B.  as  connsel  for 
the  mortgagor  in  another  proceeding.  The  defence 
set  up  that  A.  was  never  legally  appointed  adminis- 
trator, henoe  nothing  was  doe  him  in  that  capacity ; 
and  for  the  same  reason  nottung  was  due  to  B.  as  his 
counsel : 

Held,  that  the  appointment  of  an  administrator 
could  only  be  attacked  in  a  collateral  proceeding  on 
the  ground  that  it  was  absolutely  void  for  want  of 
JariBdiotion.  That  no  appointment  made  by  the  Reg- 
ister could  be  thus  attacked,  and  if  the  appointment 
was  not  made  by  the  Register  the  offer  should  have  so 
stated: 

Held,  also,  that  In  this  case  the  defence  oould  offer 
in  evidence  the  administration  account  and  vouchers 
of  A»,  to  show  that  nothing  was  due  him,  although  it 
was  not  competent  to  contradict  the  third  item  of  the 
mortgage,  as  B.  was  not  a  party  to  the  administration 
account. 

Error  to  the  Common  Pleas  of  Warren  County. 

Sci.  fa,  sur  mortgage  by  W.  M.  Lindsey,  ad- 
ministrator de  bonis  non  of  George  A.  Cobham,  - 
deceased,  and  S.  P.  Johnson,  for  use  of  S.  P. 
Johnson  against  John  Sager  and  Elizabeth  Sager. 

At  the  trial,  before  Brown,  P.  J.,  the  plain- 
tiffs offered  the  mortgage  in  evidence.  Defend- 
ants  offered  to  prove  that  W.  M.  Lindsey,  in 
whose  favor  as  the  administrator  de  bonis  non  of 
George  A.  Cobham,  deceased,  $110.78  of  the 
mortgage  in  suit  was  taken,  never  was  the 
administrator  d.  b.  n.  of  Greorge  A.  Cobham,  de- 
ceased ;  that  his  appointment  as  such  administra- 
tor d.  b.  n,  was  without  jurisdiction  and  void, 
and  that  consequently  nothing  could  be  due  him 
in  that  capacity.     Objected  to  as  incompetent. 

The  Coubt.  Inasmuch  as  defendants  do  not 
propose  to  show  that  letters  of  administration 
were  not  issued  to  W.  M.  Lindsey,  the  objection 
is  sustained  and  testimony  rejected*  (First  as- 
signment of  error.) 

Defendants  offered  to  prove  that  W.  M.  Lind- 
sey, in  whose  favor  as  administrator  d.  b,  n,  of 
Greorge  A.  Cobham,  deceased,  $110.78  of  the 
mortgage  in  suit  was  taken,  never  was  the  legal 
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administrator  d.  b,  n.  of  George  A.  Cobfaam,  de- 
ceased; that  his  appointment  as  snch  adminis- 
trator d,  h,  n,  was  without  jarisdiotion  and  void ; 
and  that  by  means  of  this  character  he  was  en- 
abled to  induce,  and  did  induce,  these  defendants 
to  execute  the  mortgage,  they  being  ignorant  of 
the  law  and  of  the  fact  that  his  appointment  was 
void,  when  there  was  nothing  due  him  from  the 
defendants.     Objected  to  as  incompetent. 

The  Court.  Not  proposing  to  show  any 
fraud  perpetrated  by  Mr.  Lindsey  in  procuring 
the  mortgage  to  be'  executed,  and  not  proposing 
to  show  either  that  the  defendants  did  not  know 
that  letters  had  in  fact  been  granted,  or  that  the 
mortgage  was  without  consideration,  the  objec- 
tion is  sustained  and  testimony  rejected.  (Sec- 
ond assignment  of  error.) 

Defendants  ofiered  to  prove  that  W.  M.  Lind- 
sey was  not  the  legal  administrator  of  George  A. 
Cobham,  and  that  the  sum  of  $110.78  claimed  in 
this  case,  is  for  his  services  as  administrator  de 
son  tort  of  the  estate  of  Greorge  A.  Cobham,  de- 
ceased, for  which  he  is  not  entitled  to  recover. 
Objected  to  as  incompetent  and  irrelevant. 

The  Court.  Not  proposing  to  show  that  de- 
fendants were  ignorant  of  the  facts  and  circum- 
stances under  which  Mr.  Lindsey  was  assuming 
to  act  as  administrator  at  the  time  of  the  giving 
of  the  mortgage,  the  objection  is  sustained,  and 
testimony  rejectijd.    (Third  assignmen  t  of  error.) 

Defendants  oflTered  to  prove  that  of  the  amount 
of  the  said  mortgage  given  to  secure  S.  P.  John- 
son in  the  sum  of  $184,  the  sum  of  $84  was  given 
to  secure  S.  P.  Johnson  in  payment  for  services 
by  him  rendered  in  conducting,  prosecuting,  and 
carrying  on  an  unlawful  administration  of  the 
estate  of  George  A.  Cobham,  deceased,  and  that 
the  $84  put  into  the  said  mortgage,  on  account 
of  said 'unlawful  services,  was  founded  upon  an 
unlawful  consideration,  the  amount  of  which  can- 
not be  recovered  for  in  this  action ;  also  that  the 
defendants  executed  the  mortgage  in  ignorance 
of  the  unlawful  character  of  the  said  claim.  Ob- 
jected to  as  incompetent. 

The  Court.  Inasmuch  as  there  is  no  offer 
to  show  ignorance  of  the  facts  connected  with  the 
transaction,  the  objection  is  sustained.  (Fourth 
assignment  of  error.) 

Defendants  ofiered  in  evideiaioe  the  record  of 
the  final  account  of  W.  M.  Lindsey,  showing  the 
amount  of  the  assets  with  which  be  charged  him- 
self, and  the  amount  of  indebtedness  which  he 
paid,  and  the  vouchers  he  filed,  for  the  purpose 
of  showing  the  amount  of  the  indebtedness  and 
assets ;  and  for  the  purpose  of  showing  that  no 
amount  fell  to  her  (Elizabeth  Sager's)  lot  to  pay. 
That  there  was  nothing  due  for  Elizabeth  Sager 
to  pay.  Also  that  Ju^e  Johnson  was  the  attor- 
ney who  directed  the  afiairs  of  the  administra- 
tion.   Objected  to  as  incompetent  and  irrelevant. 


The  Court.  Judge  Johnson  not  being  a 
party  to  the  administration  acooont,  the  objec- 
tion is  sustained.    (Fifth  assignment  of  error.) 

Verdict  for  plaintifis  for  $429.62,  and  judgment 
thereon,  whereupon  defendants  took  tiiis  writ, 
assigning  for  error  the  rulings  of  the  Court  as 
above  noted. 

J.  ff.  Donlyy  for  plaintifi&  in  error. 

B.  Brown  (S.  P.  Johnson  with  him),  for  de- 
fendants in  error. 

March  19, 1888.  The  Court.  The  proof  in 
this  case  was  that  the  amount  of  the  mortgage  in 
suit  was  made  up  of  three  separate  sums,  or 
charges :  $110  alleged  to  be  due  W.  M.  Lindse^^ 
as  administrator  of  the  estate  of  George  A.  Cob- 
ham, deceased ;  $84  to  Judge  Johnson  for  ser- 
vices as  counsd  in  the  setUement  of  the  said 
estate,  and  $100  for  services  rendered  by  the  same 
gentleman  to  John  Sager  in  proceedings  in  bank- 
ruptcy. Now,  under  the  fifth  assignment  of  error, 
we  have  an  ofier  to  show  by  Lindsey's  final 
account  that  there  was  nothing  due  him,  and 
consequently  nothing  with  which  Elizabeth  Sager 
ought  to  have  been  charged,  anl  that  Judge 
Johnson  was  the  attorney  who  directed  the 
afiairs  of  the  estate.  This  offer  was  rejected  on 
the  ground  that  Judge  Johnson  was  not  a  party 
to  the  administration  account.  But  it  seems  to 
us  that  this  reason  only  meets  parts  of  the  offer. 
It  is  true,  that  it  could  not  aflect  the  attorney's 
claim  for  services  rendered  Sager,  nor  his  claim 
against  the  estate,  but  it  certainly  would  show 
that  Lindsey's  claim  of  $110  ought  not  to  have 
gone  into  the  mortgage,  hence,  that  the  mort- 
gagors ought  not  to  be  obliged  to  pay  that  amount 
The  account  shows  beyond  doubt  Uiat  Lindsey's 
claims  against  the  estate  were  fully  and  entirely 
settled  and  paid,  and  could  not,  therefore,'  be 
justly  charged  over  to  the  Sagers. 

The  remaining  assignments  cannot  be  sustained. 
The  ofiers  assume  that  the  appointment  of  W.  M. 
Lindsey,  administrator  de  bonis  nan  of  the  estate  of 
George  A.  Cobham,  deceased,  was  made  without 
jurisdiction,  and  consequently  void.  But  there  is 
no  ofier  to  show  why  this  was  so.  If  the  appoint- 
ment was  made  by  the  Register,  we  cannot  con- 
ceive how  that  appointment  could  be  absolutdy 
void  for  the  want  of  jurisdiction,  and  only  on  this 
ground  could  his  act  be  collaterally  impeached ; 
on  the  other  hand,  if  some  one  who  had  no  snch 
power  made  the  appointment,  that  fact  ought  to 
have  been  stated  in  the  offer.  It  follows  that  the 
ruling  of  the  Court  on  this  branch  of  the  case  was 
right,  but  for  the  rejection  of  the  offer  embraced 
by  the  fifth  assignment,  there  must  be  a  re-trial 

The  judgment  is  reversed,  and  a  new  venire 
ordered. 

Opinion  by  GrORDON,  C.  J. 

Paxson,  J.,  absent.  j.  d.  b.,  jr. 
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Oct  '87,  83.  Ootober  26, 1887. 

Bunting  v.  Pennsylvania  Railroad 
Company. 

Arf^mlinding  of  fact  hf^Bailroad  cro$$%n^h^ 
PrivaU  track— NegHgenee. 

Wbere  a  jvrj  In  en  action  for  damages  for  injuries 
finda  as  a  £sct  that  plaintiff  was  injured  through  the 
negligence  of  a  third  party^,  the  plaintiff  has  no  ground 
for  a  writ  of  error  unless  the  finding  was  produced  by 
improper  eTidenoe  or  erroneous  instructions  upon  the 
hw. 

A  railway  oompany  cannot  be  held  responsible  for 
the  Mrefnl  and  safe  management  of  a  private  track 
owned  bj  a  furnace  company  which  crosses  the  rail- 
vaj  traok  in  several  places,  except  so  far  as  it  affects 
thrown  acts. 

Enror  to  the  Commoa  Pleas  No.  1,  of  Alle- 
gtienj  Coantj. 

Case,  by  Henrj  C.  Bonting  against  tbe  Penn- 
sjlfaDia  Bailroad  Compaoy,  to  recover  damages 
for  injuries  sastained  by  reason  of  the  alleged 
negligence  of  defendant  company. 

On  the  trial,  before  Collier,  J.,  the  following 
ftcts  appeaKed :  Plaintiff  was  a  passenger  on  a 
train  of  defendant  company  on  October  Id,  1883, 
which  was  ran  into  at  Lemont  Furnace  by  a 
*<  dinkey"  ^igine  belonging  to  Robert  Hogsett, 
owner  of  Lemont  Furnace.  In  this  collision 
plaintiff  sustained  severe  injuries,  for  which  he 
brought  suit. 

The  Lemont  Furnace  track,  upon  which  the 
^  dinkey* '  was  running,  is  in  the  shi^  of  a  semi- 
drele,  which  defendant  company's  tracks  cross 
in  a  right  line  making  two  intersections  at  a  dis- 
tance of  about  600  feet  from  each  other. 

Tbe  defendants  proved  that  all  the  usual  pre- 
eastions  had  been  taken  by  their  servants,  that 
tbb  engineer  on  the  dinkey  engine  had  very  little 
experience  in  operating  an  engine,  and  that  on 
the  day  of  the  accident  said  engineer,  who  was 
poshing  some  cars  ahead  of  the  engine,  irst  ran 
bto  defendant's  train,  derailing  a  car,  and  then 
lerereing  the  engine  leaped  from  the  same,  and 
the  engine,  with  no  one  upon  it,  ran  around  the 
orcolar  track,  and  before  defendants  could  get 
their  train  out  of  the  way,  struck  the  coach  in 
which  the  plaintiff  was  and  caused  the  injuries 
complained  of.  The  said  fiimace  road  was  en- 
ttrdy  a  private  road  over  which  defendants  had 
nocontroL 

Plaintiff  requested  the  Court  to  charge,  inter 
akoj  as  follows : — 

(1)  If  the  defendant,  being  a  corporation 
opeiating  a  line  of  railroad  carrying  passengers, 
permitted  a  railroad  track  owned  by  individuals 
to  cross  the  defendant's  track  at  grade,  and  to  be 
operated  by  individuals  as  a  n^ilroad,  the  defend- 
ant is  responsible  to  the  pliuntifis,  being  passen- 
gen  on  defendant's  train,  for  all  such  negligence 


occurring  on  said  private  railroad  track  as  would 
render  defendant  responsible  to  plaintifis  if  the 
said  negligence  had  occurred  on  the  defendant's 
main  track.  Arutoer.  Eefused.  (First  assign- 
ment of  error.) 

(2)  Under  the  admitted  facts  of  the  construc- 
tion and  location  of  defendant's  road  and  tbe  fur- 
nace track,  the  defendaiiit  is  responsible  for  tbe 
careful  and  safe  management  and  running  of  the 
furnace  road.  Answer.  Refuted.  (Second  as- 
signment of  error.) 

The  Court  charged,  inter  aliaj  as  follows : 
"  They  allege  further  that  the  Pennsylvania  R. 
R.  Co.,  or  the  S.  W.  P.  R.  R.  Co.  (because  this 
was  a  private  track  belonging  to  Mr.  Hogsett, 
the  owner  of  the  furnace,  that  ran  across  their 
track,  and  was  there  before  their's),  had  the 
right  to  proceed  under  the  law  to  make  regula- 
tions as  they  saw  proper  as  to  that  private  track, 
or,  as  they  allege,  remove  it  altogether,  and  that 
the  company  was  liable  for  what  everybody  did 
on  that  road,  no  matter  how  recklessly  it  was 
done.  That  part  of  the  plaintiff's  claim,  we  are 
compelled  to  say,  under  the  view  we  take  of  the 
law,  is  not  sustained,  and  we  charge  you  as  mat- 
ter of  law,  that  the  defendant  company  was  not 
liable  for  the  proper  and  correct  running  and 
management  of  that  furnace  road,  except  so  far 
as  it  affects  their  own  acts." 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  took  this  writ,  assigning  for  error,  inter 
alioy  the  answers  to  the  points  above  noted  and 
the  portions  of  the  charge  quoted. 

Thomas  Patterson  {Edward  CdmpheU  with 
him),  for  plaintiff  in  error. 

The  furnace  track  was  the  private  property  of 
Robert  Hogsett.  It  was  not  a  common  carrier, 
or  a  lateral  nulroad.  As  a  private  railroad  it 
had  no  right  to  exist. 

Act  of  15th  April,  1851,  P.  L.  722,  Purd.  1440,  pi. 

128. 
Edgewood  Ry.  Ck).'s  App.,  79  Pa.  Bt.  257. 
Macon  &  Augusta  Ry.  v.  Mayes,  49  Qa.  355. 

In  no  way  could  it  resist  the  powers  of  emi- 
nent domain  with  which  defendant  was  clothed, 
or  enforce  a  crossing.  Any  other  view  than  this, 
we  submit,  would  put  carriers  and  their  passen- 
gers at  the  mercy  of  every  proprietor  along  their 
line  of  road,  who  sees  fit  to  run  a  steam  railway 
from  one  part  of  his  farm  to  another.  Under 
such  circumstances  the  Courts  have  been  uni- 
form in  saying  that  railroad  companies  cannot  be 
permitted  to  disavow  liability  for  the  negligence 
of  third  parties  using  their  tracks,  and  working 
injury  to  passengers. 

John  Dalzdl  {John  H.  Hampton  with  him), 
for  defendant  in  error. 

A  carrier  is  not  liable  for  injuries  resulting 
either  from  the  negligence  of  the  passenger  or 
from  the  misconduct  of  third  parties  when  there 
is  no  such  privity  between  them  and  the  common 
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carrier  as  to  make  the  latter  liable  om  the  princi- 
ple of  respondeat  superior. 

P.  P.  W.  &  C.  R.  B.  Co.  V.  Hinda,  8  P.  F.  Smith, 
512. 
The  principle  which  rules  this  case  has  been 
expressly  decided  in  Federal  St.  and  Pleasant  Val- 
ley Railway  Company  v.  Gibson,  15  Norris,  85. 

January  3,  1888.  Thb  Court.  This  case 
does  not  need  extended  discussion.  The  jury 
have  found  upon  abundant  evidence  that  the 
plaintiff  was  not  injured  by  the  negligence  of  the 
defendant  company,  but  by  that  of  a  third  party. 
Unless  that  result  was  produced  by  the  admission 
of  improper  evidence,  or  by  erroneous  instruc- 
tions to  the  jury  upon  the  law,  the  plaintiff  has 
no  case. 

A  careful  examination  of  the  numeroJis  assign- 
ments fails  to  disclose  error  of  either  description. 
The  defendant's  road  at  the  point  where  the  acci- 
dent occurred  is  crossed  at  grade  by  another  road, 
belonging  to  the  Lemont  Furnace.  The  track  of 
the  latter  crosses  defendant's  road,  makes  a  semi- 
circle, and  re-crosses  it  at  a  distance  of  about  600 
feet.  The  jury  have  found  that  the  accident 
was  the  result  of  the  negligence  of  the  engineer 
and  fireman  of  the  furnace  road.  This  finding 
was  the  only  one  reasonably  possible  from  the 
evidence.  But  the  plaintiff  alleges  that  under 
the  admitted  facts  of  the  construction  and  loca- 
tion of  the  defendant's  road  and  the  furnace 
track,  the  defendant  is  responsible  for  the  care- 
ful and  safe  management  of  the  furnace  road. 
(See  second  assignment.)  I  hardly  know  how 
to  treat  a  proposition  of  this  kind.  I  can  only 
say  that  I  know  of  no  reason,  and  have  been 
furnished  with  none,  why  it  should  be  so.  And 
if  it  be  correct,  I  see  no  reason  why  the  converse 
of  it  should  not  be  true,  and  the  furnace  company 
be  held  responsible  for  the  careful  and  safe  man- 
agement of  the  defendant's  road.  This  would  be 
moving  in  a  circle. 

Judgment  afiirmed. 

Opinion  by  Paxson,  J. 

Tbunket  and  Clark,  JJ.,  absent. 

W^.  M.  S*,  JT. 


Oct.  '87,  235.  November  7, 1887. 

Pittsburgh  Melting  Company,  Limited, 

V.  Rees. 

Partnerships  limited — Powers  of  chairman — 
Powers  of  individual  members^-^Act  of  June 
2,  1874. 

The  powers  of  a  limited  partnerahip  under  the  Act 
of  Jane  2,  1874  (P.  L.  271),  are  to  be  exercised  by  a 
board  of  managers  and  not  by  individaal  members. 

Strangers  dealing  with  such  an  assooiation,  being 
supposed  to  know  th«  law,  are  bound  by  the  limita- 


tiona  imposed  upon  the  members,  and  cannot  have  the 
beneit  of  those  inferenoes  which  flow  fh>m  a  relation 
of  general  partnership. 

The  restriction  of  liabilitj  in  any  case  for  more  than 
$500,  unless  reduced  to  writing  and  signed  by  at  least 
two  managers,  applies  as  well  to  a  sale  by  the  assoda- 
tion  as  to  a  pnrdiase. 

Error  to  Common  Pleas  No.  1,  of  Allegheny 
County. 

Assumpsit,  by  Thomas  M.  Bees,  against  the 
Pittsburgh  Melting  Company,  limited. 

On  the  trial,  before  Stowe,  P.  J.,  the  follow- 
ing facts  appeared :  Tbe  defendant  was  an  asso- 
ciation under  the  Act  of  June  2,  1874,  of  which 
Emil  Winter  was  chairman.  Contrary  to  the 
instructions  of  the  board  of  managers.  Winter 
contracted  with  plaintiff  to  sell  to  him  600  tierces 
of  oleomargarine  oil  at  6^  cents  per  pound. 
Plaintiff  tendered  to  the  association  the  price, 
$18,260,  and  demanded  the  oil,  which  was  re- 
fused. As  the  market  had  risen  to  8^  cents,  as 
plaintiff  claimed,  he  brought  suit  to  recover  the 
difference. 

The  defendant  submitted  the  following  points : 

(1)  Under  the  law  and  evidence  in  this  case 
the  verdict  should  be  for  the  defendant.  Answer. 
This  is  refused.  Il  is  based  on  the  idea  that 
there  is  not  sufficient  evidence  to  justify  you  in 
finding  for  the  plaintiff.  The  matter  is  for  you; 
if  you  think  the  sale  was  made  as  claimed  by  the 
plaintiff,  and  made  without  any  fraud  or  collusion 
on  his  part,  or  any  knowledge  on  his  part  that 
Winter  (if  there  was  any  restriction  put  upon 
him)  had  a  restriction  imposed  upon  him  as  to 
selling,  we  say  it  was  a  good  contract  and  bind- 
ing on  the  defendant,  and  the  plaintiff  has  a  good 
right  to  recover.  The  amount  of  damages  is  of 
course  for  you.     (First  assignment  of  error.) 

(2)  If  the  damage  in  this  case  exceed  five 
hundred  dollars,  then  the  plaintiff  cannot  recover, 
because  the  contract  of  sale  was  not  reduced  to 
writing,  and  signed  by  at  least  two  managers. 
Answer.  This  point  is  refused.  We  are  unable 
to  agree  with  the  counsel  for  the  defendant  on 
this,  and  hold  that  the  law  does  not  apply  in  case 
of  contract  of  sale.  It  applies,  as  we  understand 
it,  to  the  purchases,  something  that  involves  the 
company  in  some  liability.  I  do  not  understand 
the  Act  as  undertaking  to  restrict  these'  partner- 
ships in  matters  of  sale.  (Second  assignment  of 
error.) 

(3)  The  sale  made  by  Hr.  Winter  was  not 
binding  upon  the  association  unless  he  had  ex- 
press authority  from  the  board  or  other  managers 
to  make  it,  or  unless  he  had  implied  authority 
from  the  fact  that  he  had  been  making  simib^ 
sales  theretofore  without  objection.  There  is  no 
evidence  that  he  had  such  express  authority,  and 
the  evidence  as  to  implied  authority  is  his  own 
evidence,  not  siipported  by  any  other  witness,  but 
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eODtradicted  by  aU  the  other  manftgers.  Amwer. 
The  latter  part  of  that  may  be  true  or  not.  I  do 
not  exactly  understand  it  so,  but  the  point  as  a 
wh(de  is  refused,  and  so  as  to  give  the  defendant 
a  perfectly  dear  and  unmistakable  ruling,  I  in- 
stroct  yoQ  that  under  the  Act  of  Assembly  and  the 
articles  of  association,  Winter,  being  the  chair- 
man of  the  board  of  managers,  had  authority  to 
do  business  for  the  defendant,  to  sell  its  products 
in  the  market  without  any  specific  authority  to 
that  efiect,  and  that  in  the  absence  of  fraud  or 
oAnsion  between  him  and  the  purchaser,  or 
knowledge  on  the  part  of  the  latter  of  want  of 
authority  to  sell,  a  bona  fide  purchase  by  him 
from  Winter  was  binding  upon  the  company 
defendant.     (Third  assignment  of  error.) 

Verdict  for  plaintiff  for  $8447,  and  judgment 
thereon.  Defendant  took  this  writ,  assigning  as 
error,  tutor  d/ia,  the  above  answers  to  the  points 
robmitted. 
If,  B.  Rodgers^  for  plaintiff  in  error. 
"  No  debt  shall  be  contracted  or  liability  in* 
eorred  for  said  association,  except  by  one  or  more 
of  the  said  managers ;  and  no  liability  for  an 
anoant  exceeding  five  hundred  dollars,  except 
against  the  person  incurring  it,  shall  bind  the 
8^  associaUon,  unless  reduced  to  writing  and 
signed  by  at  least  two  managers." 

Act  of  June  2, 1874,  §  6,  P.  L.  271. 
This  "  liability"  applies  as  well  to  a  sale  aa  to 
a  porchase. 

Bonvier,  "laabiUty." 
Where  articles    of  association  provide  that 
"  the  business  of  the  company  shall  be  conducted 
by  not  less  than"  a  specified  number  of  directors, 
the  words  are  imperative,  not  merely  directory. 

h  re  Alma  Spinning  Ck).,  16  Ch.  Div.  681. 

Kirk  V.  BeU,  16  A.  &  B.  (N.  S.)  290. 
So  far  as  regards  the  powers  of  managers  of  a 
limited  partnership,  and  the  limitation  imposed 
on  them,  there  is  no  difference  between  a  limited 
association  and  a  corporation.  In  the  case  of  a 
corporation,  unless  the  individual  members  are 
aathorized  to  do  so,  they  cannot  bind  it  by  any 
express  promise ;  nor  can  corporate  engagements 
be  implied  from  their  unauthorized  and  unsanc- 
tioned acts  or  declarations. 

The  Allegheny  Countj  Workhouse  v.  Moore,  95 
Pa.  St.  408. 

Gope  o.  Thames  Haven  Dock  &  B.  W.  Co.,  3 
Ezoh.  841. 

Homersham  v,  Wolverhampton  Water-Works  Co., 
6  Id.  137. 

PArcy  V,  R.  W.  Co.,  L.  R.  2  Id.  158. 

When  the  exercise  of  corporate  powers  re- 
qtires  consideration,  deliberation,  and  judgments 
«dl  should  be  convened,  because  the  advice  and 
opinions  of  all  may  be  useful,  though  they  do  not 
unite  in  opinion. 

In  re  Turnpike  Road,  5  Binn.  481. 

Gom'th  V.  Leeky,  6  S.  &  R.  166. 

W,  F.  McCook^  for  defendant  in  error. 

If  such  an  association  were  organized  for  mer« 


cantile  purposes,  and  had,  as  it  may,  only  three 
managers,  two  of  them  would  always  be  com- 
pelled to  travel  together  in  order  to  sell  more  than 
$500  of  commodities  to  any  one  purchaser,  be- 
cause  managers,  and  not  agents,  could  sign  such 
a  sale.  The  third  manager  will  remain  at  home, 
useless  to  the  association  until  one  of  the  others 
returns. 

This  is  not,  as  suggested  by  defendant,  an  argu- 
ment of  inconvenience,  but  of  common  sensed 
having  a  regard  to  the  manner  in  which  business 
must  be  transacted.  As  well  may  it  be  con- 
tended that  the  prohibition  of  the  Constitution 
against  the  increase  of  corporate  indebtedness 
without  the  consent  of  stockholders,  requires  the 
president  to  get  such  consent  each  time  be  pro- 
poses to  purchase  anything  for  the  use  of  the 
company.  The  argument  is  based  on  the  assump- 
tion that  the  Legislature  acts  with  a  view  to  the 
business  convenience  and  commercial  usages  of 
the  people. 

'*  In  Acts  of  Assembly  generality  of  expression 
is  often  to  be  restricted  by  regard  to  the  subject- 
matter  in  respect  to  which  it  has  been  used." 
ComHh  ex.  rd.  r.  Montrose  Borough,  2  P.  F.  Smith, 
391. 

The  cases  cited  by  appellant  do  but  sustain  a 
proposition  not  disputed,  that  corporate  or  asso- 
ciation policy  must  be  determined  by  the  board 
acting  as  such.  In  this  case  the  policy  was  de- 
termined by  the  original  articles  of  association, 
viz.,  to  manufacture  and  sell  oil. 

January  3, 1888.  The  Couet.  The  defend- 
ant is  a  limited  and  not  a  general  partnership. 
The  powers  of  the  members  are  subject  to  the 
restraints  and  limitations  imposed  by  law,  and 
these  are  operative  as  well  against  strangers  deal- 
ing with  the  partnership  as  against  the  members 
themselves.  In  a  general  way  this  was  conceded 
by  the  learned  Court  below ;  but  in  describing 
the  authority  of  Mr.  Winter,  who  was  chairman 
of  the  company,  we  think  the  Court  erred  in  at- 
tributing to  him  an  authority  he  did  not  possess. 
Thus  in  the  charge  the  learned  Judge  said:  "  As 
we  instruct  you,  Mr.  Winter  had  a  right  to  sell 
this  oil.  He  was  chairman  of  the  concern,  and, 
to  put  it  clearly,  and  without  question,  apart  from 
the  evidence,  we  instruct  you  as  matter  of  law, 
the  very  position  he  had  as  a  member  of  this  firm 
and  as  the  executive  head  of  it,  gave  him  a  right 
to  sell  any  oil  they  had,  whether  the  whole  stock 
in  hand  or  not,  even  if  there  was  an  agreement 
between  him  and  the  other  members  of  the  firm 
that  he  should  not  sell  for  the  price  he  did  sell." 
In  finswering  the  third  point  of  the  defendant 
the  same  idea  was  still  more  strongly  expressed. 
The  Judge  then  said :  ^<  I  instruct  you  that  under 
the  Act  of  Assembly  and  the  Articles  of  Associa- 
tion, Winter,  being  Chairman  of  the  Board  of 
Managers,  had  authority  to  do  business  for  the  de- 
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fendant,  to  sell  its  products  in  the  market  without 
any  specific  autiioritj  to  that  etiTect"  The  point 
requested  an  instruction  that  the  sale  made  by 
Winter  was  not  binding  upon  the  association  un- 
l^s  he  had  express  authority  from  tlie  managers, 
or  implied  authority  from  the  fact  that  he  had 
been  making  similar  sales  without  objection,  that 
there  was  no  evidence  of  express  authority,  and 
as  to  the  implied  authority  there  was  no  evidence 
but  his  own,  and  that  was  contradicted  by  the 
other  managers.  The  answer  simply  ignored 
every  other  consideration  than  that  of  a  general 
authority,  which  it  declared  to  exist  without  any 
specific  authority  and  without  regard  to  the  action 
of  the  managers.  Practically  this  amounts  to  an 
ascription  to  one  of  the  several  partners  of  all  the 
power  which  may  be  exercised  by  an  ordinary 
general  partner.  The  validity  of  the  limited 
partnership  in  the  present  case  has  not  been  im- 
peached or  even  questioned.  We  assume  it  to  be 
entirely  legitimate  and,  therefore,  subject  to  the 
operation  of  the  law  relating  to  limited  partner 
ships.  Under  that  law  the  individual  members  do 
not  have  the  authority  of  general  partners.  The 
powers  of  the  association  are  to  be  exercised  by  a 
board  of  managers,  and  not  by  each  of  the  mem- 
bers. 

Other  limitations  are  imposed  not  necessary  to 
be  now  considered,  but  it  is  perfectly  certain  that 
the  general  authority  of  an  ordinary  partnership 
does  not  exist  in*  the  individual  members.  Stran- 
gers dealing  with  a  limited  partnership,  being 
supposed  to  know  the  law,  are  bound  by  the  limi- 
tations imposed  upon  the  members,  and  cannot 
have  the  benefit  of  those  inferences  which  flow 
from  a  relation  of  general  partnership  merely. 
We  think  the  third  point  of  the  defendant  should 
have  been  afiirmed  as  it  stood,  and  if  it  was  true 
that  the  board  of  managers  bad,  on  the  12th  of 
July,  1886,  refused  to  make  the  sale  to  the  plain- 
tiff at  6^  cents  the  jury  should  have  been  in- 
structed that  the  sale  made  by  Winter  was  not 
binding  upon  the  defendant.  These  views  require 
a  reversal  of  the  judgment  upon  the  third  assign- 
ment of  error. 

We  are  also  of  opinion  that  both  the  plaintiff 
and  the  defendant  are  bound  by  the  restriction  of 
liability  in  any  case  for  more  than  $500,  unless 
reduced  to  writing  and  signed  by  at  least  two 
managers.  The  term  liability  expresses  in  the 
broadest  and  most  comprehensive  manner  any 
form  of  legal  obligation,  certainly  all  such  as  are 
measured  by  money  values.  A  purchase  for 
more  than  $500  would  undoubtedly  be  a  liability 
prohibited.  Why  not  a  sale?  The  purchase  im- 
poses an  obligation  to  receive  a  commodity  and 
pay  for  it,  and  if  this  obligation  is  not  discharged 
by  performance,  a  liability  to  pay  damages  for  its 
breach  ensues.  A  sale  imposes  an  obligation  to 
deliver  a  commodity  and  receive  money  for  it, 


and  if  not  discharged,  a  liability  to  respond  in- 
damages  for  its  breach  results.  We  can  see  no 
essendal  difierence  between  these  two  different 
species  of  liabilities  in  construing  a  legislative  en- 
actment such  as  this,  the  manifest  purpose  of 
which  is  to  protect  the  association  and  its  mem- 
bers from  all  obligations  not  sanctioned  in  the 
manner  especially  directed.  This  view  requires 
a  reversal  on  the  first  and  second  assignments. 

Judgment  reversed. 

Opinion  by  Green,  J. 

Tbunket  and  Clark,  JJ.,  absent. 

J.  D.  B.^  jr. 


Common  i^leas. 


C.  P.  No.  a.  November  26,  1887. 

Chipman  to  use  v.  Ninth  National  Basdu 
Assignments  far  benefit  of  creditors — Banks  and 

banking-^Suit  for  €issignor*s  balance  in  bank 

— Ri^  of  bank  to  set  off  notes  not  matured  ai 

date  of  assignment—Difference  between  aS'^ 

signee  for  creditors  and  executor ^  or  admims* 

trator  of  decectsed  insolvent. 

Sur  rule  for  judgment  for  want  of  a  sufiicient 
affidavit  of  defence. 

Assumpsit,  by  Chipman  et  al,  to  the  use  of 
Rogers,  assignee  for  the  benefit  of  creditors,  for 
a  balance  of  I3069.61,  claimed  to  stand  to  the 
plaintiff's*  credit  in  their  account  with  the  defend- 
ant at  the  time  of  the  assignment.  The  defence 
was  set-off,  the  affidavit  averring  that,  since  the 
assignment,  but  before  suit  brought,  certain 
notes  indorsed  by  the  plainti£&  and  discounted 
by  the  defendant  for'  them,  to  a  value  greater 
than  the  balance  sued  for,  had  matured  and  been 
protested  for  non-payment. 

Oscar  B,  Teller^  for  the  rule. 

As  the  bank  had  no  right  of  set-off  at  the  date 
of  the  assignment,  its  claim  must  stand  on  the 
same  footing  as  those  of  the  other  creditors,  and 
its  rights  cannot  be  changed  by  anything  ha|^en- 
ing  afterwards.  There  can  be  no  set-off  against 
the  executor  or  administrator  of  an  insolvent  es- 
tate, of  a  debt  not  due  at  the  time  of  the  d^th, 
and  this  not  because  of  the  death  but  because  of 
the  insolvency.  (Bosler  t^.  Bank,  4  Barr,  32 ;  F. 
&  M.  Bank's  App.,  12  Wr.  57 ;  Kensington  Bank 
V.  Shoemaker,  11  Weekly  Notes,  215.)  And 
the  law  must,  therefore,  be  the  same  in  cases  of 
assignments  for  creditors, 

P,  F.  Rothermeiy  Jr.,  showed  cause. 

This  case  is  exactly  similar  to  Stewart's  As- 
signee V,  Security  Bank  (6  Weeicly  Notes,  399), 
where  the  right  of  set-off  was  sustained,  and  the 
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position  of  an  assignee  for  creditors  distinguished 
from  that  of  the  executor  or  administrator  of  an 
insolvent.  The  former  is  not,  like  the  latter^  ^ 
trustee  for  the  creditors,  but  Uie  mere  represen- 
tative of  the  debtor  for  the  purpose  of  distributing 
his  estate,  and  with  only  the  rights  of  the  debtor 
against  whom  such  a  set-off  would  undoubtedly 
be  valid. 

Im  re  Fulton's  Est  I  Sm.  904,  21 1. 
Jordan  v.  Sharlock,  3  Nor.  366. 

The  Couht.    Rule  discharged. 
[NoTC^See  notes  to  Rose  v.  Hart,  2  Smith's  LeaicL 
Cas.  (8th cd.)  347-354] 

C.  C.  B. 

C  P.  No.  2.  December,  1887. 

Krauskopf  v.  Stem  et  al. 
Practice — Statement  in  fort  must  be  sworn  to — 

The  Court  will  in  its  discretion  order  a  bill 

of  particulars. 

Role  to  show  cause  why  a  more  specific  state- 
ment should  not  be  furnished,  and  said  statement 
^vom  to. 

The  statement  of  plaintiff's  claim  was  as  fol- 
lows, viz;  « Plaintiff  is  the  owner  and  occupier 
of  ceitahi  premises,  and  defendants  are  the  owners 
and  occupiers  of  the  adjoining  premises,  No.  428 
Third  St.  Defendants  in  their  said  premises 
carried  on  the  business  •  •  •  .  of  tanning  .... 
hides,  and  so  carelessly,  negligently,  and  im- 
properly occupied,  used,  and  numaged  the  said 
premises,  and  carried  on  the  said  business  .... 
that  by  .  .  .  .  the  neglect  ....  of  the  de- 
fendants .  •  .  .  water  was  permitted 

and  did  at  sundry  times  within  the  last  six  years, 
floir  from  the  premises  of  the  defendant  .... 
upon  the  premises  of  the  plaintiffs,  and  injured 
....  sundry  sldns  ....  and  bags  stored 
....  by  the  ...  .  plaintiff  in  the  cellar  of 
hbstid  premises,  injured,  weakened,  und  under- 
mined the  wall  ....  on  his  said  premises, 
hindered  ....  his  workmen  from  working  in 
said  cellar,  put  the  ....  plaintiff  to  inconveni- 
eoce  ....  and  expense  cementing  and  plaster- 
ing said  wall  ....  and  removing  said  water, 
and  otherwise  ....  to  the  amount  of  one 
thoteand  dollars."  (Signed  by  the  attorney  for 
plaintiff.) 

Mayer  Sulzberger^  for  the  rule. 

We  are  entitled  to  an  oath  and  more  detailed 
statement 

O'Connell  v.  Qtxens',  etc.  Ry.  Co.,  19  Webklt 
Notes,  86. 

Silas  W.  Pettit  ^/okn  R.  Read  with  him), 
contra. 

Thb  Court.  Rule  absolute  to  make  affidavit 
tb  the  statement,  and  Ull  of  particulars  ordered. 

I.  T.  M. 


a  P.  No.  4. 


Crawford  v.  Bent. 


Mardi  2, 1888. 


Assignment  for  benefit  of  creditors — Dividends 

to  be  affUed  pro  rata  to  all  debts  owing  to 

creditor — Statute  of  Limitations, 

Rule  for  a  new  tHal  and  motion  for  judgment 
non  obstante  veredicto. 

Assumpsit,  by  Edgar  M.  Crawford,  trading  as 
E.  M.  Crawford  &  Son,  against  Ward  H. 
Bent,  surviving  partner  of  Wajd  &  Bent.  The 
writ  issued  on  June  5,  1886. 

The  action  was  upon  two  promissory  notes, 
one  for  J441.56,  which  became  due  on  May  10, 
1880;  theotherfor^73i.22,dueMay  18, 1880; 
and  also  on  several  items  of  book  debts  amount- 
ing to  J9628.97,  for  goods  sold  on  a  credit  which 
expired  on  and  between  July  3,  1880,  and  Oc- 
tober 7,  1880. 

In  April,  1880,  defendant's  firm  made  an  as- 
signment for  the  benefit  of  creditors,  and  on 
August  25,  1881,  the  assignee  paid  plaintiff  a 
dividend  of  1541.96  on  account,  and  on  Octo- 
ber 18,  1 88 1,  another  dividend  of  ^881.  The 
plaintiff  testi^ed  that  he  had  applied  these  pay- 
ments to  the  accounts  first  due,  that  is  the  notes. 
It  was  agreed  that  if  he  was  entitled  to  make  the 
appropriation  in  that  manner,  the  Statute  of 
Limitations  as  to  the  notes  was  taken  out  of  the 
case,  and  the  plaintiff  was  entitled  to  a  verdict  for 
^14,161.43 ;  but  if  he  Svas  bound  to  apply  the 
dividends  ratably  to  all  the  items  of  the  defend- 
ant's indebtedness,  then  the  balance  due  on  the 
notes  was  barred,  and  the  plaintiff  was  entitled  to 
recover  the  balance  of  the  book  debts,  less  the 
dividend  thereon  of  13.17  per  cent.,  to  wit: 
*i2,i74.57. 

The  Judge  instructed  the  jury  to  find  for  the 
plaintiff  for  the  larger  amount  claimed,  reserving 
the  question  whether  the  plaintiff  was  entitled  to 
appropriate  the  whole  of  the  dividends  to  the 
amount  due  on  the  notes,  or  whether  the  divi- 
dends should  have  been  applied  pro  rata  to  the 
notes  and  book  account. 

The  defendant  took  this  rhle  for  a  new  trial 
and  for  a  reduction  of  the  verdict  non  obstante. 

Wendell  P.  Bowman,  fbr  the  rule. 

Defendants  made  the  assignment  declaring 
that  the  firm  debts  should  be  paid  fro  rata. 
This  was  an  express  appropriation  of  payment  to 
both  the  notes  and  book  account.  If  this  were 
not  so  the  rule  would  apply  that  where  the  pay- 
ment is  made  by  law,  it  is  to  be  appropriated  to 
all  the  debts  ratably. 

Mayor  v.  Patten,  Amer.  Lead.  Cas.  292,  and  notes. 

In  case  of  an  assignment  by  an  insolvent 
debtor,  the  share  received  by  a  creditor  must  be 
applied  pro  rata  to  all  his  claims. 
Bank  v.  Hill,  10  Pick.  129. 
Bank  v.  Cunningham,  24  Id.  270. 
Raikes  v.  Todd,  i  Perry  &  D.  138. 
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Bank  v.  Brown,  13  N.  H.  320. 

Bank  v.  Brown,  22  Me.  295. 

Bouv.  Law  Die,  Tit  "  Appropriation." 
A  dividend  of  so  much  per  pound  on  several 
debts,  is  presumed  to  be  paid  in  respect  of  them 
all  and  must  be  applied  accordingly. 

I  Lindley  on  Part  4  ed.  *422. 

Samuel  IV.  Cooper ^  for  plaintiff. 
There  is  nothing  in  the  facts  of  the  present 
case  which  will  prevent  the  enforcement  of  the 
general  rule,  that  the  creditor,  in  the  absence  of 
any  specific  appropriation  by  the  debtor,  may 
make  such  appropriation  of  the  payment  as  he 
desires.  If,  however,  neither  party  makes  any 
appropriation,  the  law  will  apply  it  in  such  man- 
ner as  may  best  benefit  the  creditor. 

Watt  V.  Hoch,  I  Casey,  411. 

Souder  r.  Schechterly,  10  Norris,  83, 

Garrett's  Appeal,  100  Pa.  St.  601. 

Wagner's  Appeal,  103  Id.  187. 

Pardee  v,  Markle,  m  Id.  555. 

Johnson's  Appeal,  i  Wright,  274. 

There  does  not  appear  to  be  any  case  deciding 
the  very  point  involved  here ;  but  in  the  case  of 
Borland  v.  Murphy  (11  Norris,  91),  the  pay- 
ments made  by  a  sequestrator  of  certain  le^ 
property,  were  applied  by  the  Court  in  such 
manner  as  to  best  benefit  the  creditor. 

This  is  an  appeal  to  the  conscience  of  the 
Court.  All  the  cases  afom  the  right  of  the 
Court  to  make  such  application  as  to  them  may 
seem  best  calculated  to  do  equity,  always  look- 
ing to  the  interest  of  the  creditor  first. 
Mayor  v.  Patten,  i  Am.  Lead.  Cases,  292. 
Bank  v.  Brown,  22  Me.  295. 

March  10,  1888.  The  Court.  The  princi- 
ple which  permits  the  debtor  in  the  first  instance 
and  the  creditor  in  the  next,  to  direct  the  appro- 
priation of  a  payment,  applies  only  to  voluntary 
payments.  It  has  no  place  in  cases  of  payments 
in  ifwituM^  or  where  the  money  is  the  proceeds 
of  a  judicial  sale.  (Appeal  of  the  Penna.  Ann. 
Co.,  18  Weekly  Notes,  469.) 

Where  an  assignment  for  the  benefit  of  creditors 
has  been  made,  and  dividends  have  been  paid  by 
the  assignee,  the  general  rule  is  that  the  payments 
are  to  be  applied  to  all  the  items  of  indebtedness 
ratably  (Blackstone  Bank  v.  Hill,  zo  Pickering, 
1 29  ;  Commercial  Bank  v.  Cunningham,  24  Id. 
270;  Bard  well  v.  Lydall,  7  Bing.  489);  and  the 
law  is  the  same  in  cases  of  bankruptcy  (Martin 
V,  Brecknell,  2  M.  &  S.  39 ;  Raikes  v.  Todd,  8 
A.  &  E.  846 ;  I  Perry  &  Davidson,  138 ;  Stamps 
V.  Brown,  i  Miss.  526). 

I  have  not  been  able  to  find  any  reported  case 
exactly  in  point  in  this  State,  although  in  Black 
V,  Robinson  (13  Weekly  Notes,  172),  the  rule 
was  applied  to  a  case  in  which  a  bond  had  been 
given  to  secure  the  payment  of  four  notes,  and 
it  was  held  that  the  money  produced  by  the  bond 
should  be  applied  ratably  to  all  the  notes,  al- 


though there  was  on  one  of  them  a  surety,  who 
sought  to  have  the  money  applied  to  the  note  on 
which  he  was  surety  in  relief  of  himself. 

In  the  present  case  we  are  of  the  opinion  that 
the  plaintiff  was  not  entitled  to  apply  the  whole 
of  the  dividends  to  the  notes  held  by  him,  bat 
that  the  dividends  should  be  applied  ratably  Co 
all  the  items  of  the  defendant's  indebtedness. 
As  the  assignee  under  the  direction  of  the  law, 
and  not  the  debtor,  made  the  pa)rment,  the 
latter  could  not  direct  the  appropriation.  The 
right  of  the  creditor  arises  only  when  the  debtor 
fails  to  exercise  his  right ;  and  the  debtor  ought 
not  to  be  subjected  to  the  consequences  of  a  neg- 
lect in  omitting  to  do  that  which  he  is  not  per- 
mitted to  do  if  he  would.  The  dividend  is  so 
much  on  each  and  every  dollar  due,  and  as  it  is 
so  declared  and  paid,  it  should  be  so  appropri* 
ated.  The  source  or  fund  from  which  the  money 
comes  isan  important  factor  in  determining  the  ap- 
plication of  it.    (Pardeetr.  Markle,  iiz  Pa.  555.) 

We  therefore  discharge  the  rule  for  a  new 
trial,  and  direct  the  entry  of  judgment  for  the 
amount  agreed  upon  as  being  due  after  a  proper 
application  of  the  payments,  to  wit,  112,174.57. 

Opinion  by  Arnold,  J.  a.  r.  h. 

A'SjiI^.— Contrary  to  the  above  is  the  judgment  entered 
in  Bailey  v.  Bergen  (3  Hun  (N.  Y.),  520).  No  reasons 
were  given  for  the  judgmenL 

On  the  subject  of  the  application  of  payments  generally, 
there  is  much  diversity  of  opinion  and  conflict  of  decis- 
ions. In  New  York,  payments  on  account  of  a  judg- 
ment obtained  on  several  demands,  were  applied  ratably 
upon  all  the  items  of  demand.  (Cowperthwaite  v,  Shef- 
field, I  Sandf.  416;  afilrmed  on  appeal,  3  Comstock, 
243. )  And  so  were  payments  on  a  mortgage  to  secure 
several  distinct  claims.  (Bridenbecker  v,  Lowell,  32 
Barb.  9.)  In  England,  instalments  paid  on  account  of  a 
compromise  which  fell  through,  were  appropriated  ratably 
to  judgments  and  unsecured  debts,  in  a  proceeding  to 
charge  the  real  estate  of  the  debtor  (Thompson  v.  Hod- 
son,  6  L.  R.  Chan.  320.  See  also  Moore  v,  Kiff,  78  Pa. 
96). 

Where  some  of  the  items  of  an  account  are  barred  by 
the  Statute  of  Limitations,  and  the  others  are  not  barred, 
the  debtor  may,  when  making  a  payment,  direct  that  it 
shall  be  applied  to  the  items  not  baired  (Davis  v.  Amy, 
2  Grant,  412);  but  if  the  debtor  fails  to  direa  the  appro- 
priation, the  creditor  may  apply  it  to  the  items  which  are 
barred  by  the  statute,  although  such  appropriation  will  not 
prevent  the  statute  from  running  against  the  balance  due  on 
those  items.  (Mills  v,  Fowkes,  5  Bing.  N.  C.  455 ;  Williams 
V,  Griffith,  5  M.  &  W.  300;  Nash  v,  Hodgson,  6  DeG.  M. 
&  G.  474.)  But  an  attorney  cannot  so  appropriate  a  sum 
recovered  by  him  on  account  of  his  client.  (Waller  v. 
Lacey,  I  M.  &  G.  54.)  In  New  York  the  express  or  im* 
plied  assent  of  the  debtor  is  required  in  such  a  case  (Sitterly 
V,  Gregg,  22  Hun,  258) ;  although  without  such  assent,  the 
creditor  may  apply  an  unappropriated  payment  to  a  dis- 
puted claim  (Feldman  v.  Beier,  78 N.  Y.  293).  The  credi- 
tor cannot  apply  an  unappropriated  payment  to  an  illegal 
demand ;  as,  for  instance,  one  void  for  usury,  to  the  preju- 
dice of  a  subsequent  incumbrancer  (Greene  v.  Tyler,  39 
Pa.  361 ) ;  although  a  payment  once  made  upon  an  usurious 
contract,  cannot  be  transferred  bv  the  debtor  to  a  subJb- 
quently  acquired  legal  claim  of  the  creditor  (Primrose  v, 
Anderson,  24  Pa.  215).     Whether  a  payment  was  made 
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geoerany  on  account  of  whatever  might  be  due  or  on  any 
pardcalar  account,  may  be  referred  to  the  jury  as  any  other 
hei  (Dickinson  College  v.  Church,  I  W.  &  S.  462 ;  Moore- 
bead  V.  West  Branch  Bank,  3  Id.  550,  and  5  Id.  '542 ; 
Stewart  v,  McQuaide,  48  Pa.  195) ;  but  wlMn  neither 
ptity  has  made  the  appropriation,  the  Court  and  not  the 
jTuymost  make  it;  although  if  the  matter  has  been  re- 
kmd  to  the  jury  and  they  apply  the^  payments  as  the  law 
directs,  there  is  no  reason  to  complain  of  the  reference 
(SaiUKv.  Brooke,  49  Fk.  147).  See  also  on  the  general 
SBlject,  notes  to  Mayor  v.  Patten  (i  Am.  Lead.  Cas.  5th 
ed.  p.  350),  and  Diehlz^.  Myers  ( i  Weekly  Notes,  629) ; 
iko  articles  in  I  American  Law  Mag.  p.  3I>  and  3  Amer- 
ican Law  R^.  p.  705. 


C  P.  No.  4.  March  10,  1888. 

In  re  Philadelphia  Steam  Braid  Sewing 

Machine  Company. 
Corporatien  Lam — Dissolfition — Notice  of  an 

tkfptication  to  dissolve  a  corporation  should  be 

published  once  a  week  for  three  full  weeks. 

A  petition  for  the  dissolution  of  the  above- 
Dimed  corporation  was  presented  and  a  motion 
made  to  fix  the  number  of  times  that  it  should  be 
advertised. 

Newcomb  B,  Thompson^  for  the  motion. 

The  Act  of  April  4,  1872  (P.  L.  40),  which  is 
asapplement  to  the  Act  of  April  9,  1856  (P.  L. 
293),  directs  that  notice  of  the  application  shall 
be  given  by  publication  in  two  papers  in  the 
county  in  which  the  principal  operations  of  the 
corporation  are  conducted,  and  that  in  which  the 
principal  office  is  located,  but  it  does  not  fix  the 
length  of  time  during  which  the  publication  must 
be  made. 

He  stated  that  he  had  been  informed  that  the 
practice  was  to  advertise  in  two  newspapers  and 
the  Legal  Intelligencer  once  a  week  for  two 
weeks. 

The  CoxniT.  We  think  it  would  be  better  to 
publish  the  notice  once  a  week  for  three  full 
weeks.  It  requires  that  much  notice  of  the  ap- 
plication to  create  a  corporation,  and  by  analogy 
the  same  notice  should  be  given  of  the  intention 
to  dissolve  it. 


^rp1&ani5*  ^i^xixi. 

Novemher  17, 1887. 
Stout's  Estate. 

Decedents  estate-— Discretionary  power  to  dis» 
pose  of  residuum  vested  in  executory — Im» 
proper  exercise  thereof  ^-Appropriation, 

A  gift  of  ''  all  my  estate,  of  whatsoever  kind,  which 
<loes  not  or  cannot  pass  under  the  aforesaid  provisions  of 
ay  will,  to  my  executors,  to  he  devoted  and  given  by 


them  to  such  institutions  and  uses  as  they,  in  their  best 
judgment,  may  consider  most  compatible  with  the  views 
and  instructions  which  I  have  given  to  them  :'* 

Heldt  to  he  improperly  appropriated  by  accountants  to 
their  own  use,  and  that  as  to  said  residue  testator  died  in- 
testate. 

Sur  exceptions  to  adjudication. 

All  the  facts  as  they  appeared  at  the  audit  of 
the  account  of  Henry  J.  McCurdy,  surviving  ex- 
ecutor, under  the  will  of  Henry  J.  Stout,  the 
decedent,  are  sufficiently  set  forth  in  the  opinion 
of  the  Court,  infra. 

The  exceptions  filed  were  in  behalf  of  the  ex- 
ecutors of  Joseph  S.  Brewster. 

Henry  M.  Dechert  and  George  W.  Biddle^  for 
exceptants. 

John  G.  Johnson^  for  the  accountant. 

December  31,  1887.  The  Court.  The  tes- 
tator, by  the  fortieth  item  of  his  will,  disposed  of 
all  his  residuary  estate,  as  follows :  '^As  for  all 
my  estate,  of  whatsoever  kind,  which  does  not, 
or  cannot  pass  under  the  aforesaid  provisions  of 
this  my  will  and  testament,  I  give  and  bequeath 
the  same  to  my  executors  hereinafter  named,  to 
be  devoted  and  given  by  them  to  such  institu- 
tions or  uses  as  they  in  their  best  judgment  may 
consider  the  most  compatible  with  the  views  and 
instructions  which  I  have  given  to  them^  it  being 
my  intention  that  none  of  my  property  shall  pass 
or  be  disposed  of  ui^der  the  intestate  laws,  but 
that  all  of  the  same  shall  pass  and  be  disposed 
of,  under  the  provisions  of  this  my  last  will  and 
testament." 

In  the  recent  case  of  Beck's  Appeal  (19 
Weekly  Notes,  332),  the  will  gave  to  the  exec- 
utor **  full  and  unlimited  power  and  authority  to 
appropriate  or  dispose  of  all  the  rest,  residue,  and 
remainder  of  my  estate,  real  and  personal,  or  the 
proceeds  arising  from  the  sale  thereof,  to  such 
objects,  persons,  or  institutions  as  in  his  discre- 
tion shall  be  best  and  proper,  as  I  have  full  con- 
fidence in  his  judgment,  ability,  and  integrity  in 
the  premises."  The  executor  under  this  power 
appropriated  the  whole  residuary  estate  unto  him- 
self personally,  and  this  Court,  under  the  circum- 
stances, reluctantly  followed  the  English  cases 
of  Gibbs  V,  Rums^y  (2  Ves.  &  Bea.  297) ;  and 
Morice  v.  Bishop  of  Durham  (9  Ves.  406),  de- 
cided that,  as  the  power  of  disposition  vested  in 
the  executor  by  the  testator  was  full  and  un- 
limited, he  had  the  right  to  so  appropriate  the 
estate,  which  judgment  the  Supreme  Coiu-t  af- 
firmed. 

But  the  doctrine  of  Beck's  Appeal  ought,  if 
possible,  to  be  restricted  rather  than  extended. 
Its  practical  application  in  that  case,  was  a  dispo- 
sition of  the  testator's  residuarjr  estate,  appa- 
rently very  different  from  that  which  he  intended 
himself^  because  if  he  meant  so  to  do,  he  could 
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by  his  will  easily  have  given  his  whole  residuary 
estate  to  his  executor  by  name,  without  referring 
to  "objects,  persons,  or  institutions." 

Besides,  it  is  entirely  repugnant  to  all  our  ideas 
of  integrity  and  honesty,  that  an  executor  should 
take  to  himself  absolutely  the  estate  which  was 
given  to  him  in  confidence  that  he  would  appro- 
priate it  to  other  objects  and  purposes,  and  in 
any  case  where  such  a  disposition  of  a  testator's 
estate  is  claimed,  it  seems  to  qs  that  the  strictest 
construction  of  the  will  should  be  invoked  to 
prevent,  if  possible,  its  consummation. 

In  the  case  now  under  consideration  the  testator 
did  not  give  to  his  executors  '•  full  and  unlimited 
power  and  authority  to  appropriate  "  his  residu- 
ary estate,  but  he  limited  and  restricted  their 
power  of  disposition  to  "  such  institutions  or 
uses  as  they  in  their  best  judgment  may  consider 
the  most  compatible  with  the  views  and  instruc- 
tions which  I  have  given  to  them,**  so  that,  the 
**  views  and  instructions*'  given  to  his  executors 
by  the  testator  is  in  this  case  the  limitation  to  any 
disposition  of  his  residuary  estate  which  they  had 
the  power  to  make. 

These  **  views  and  instructions"  were,  it  is 
alleged,  communicated  by  the  testator  to  his  ex- 
ecutors verbally.  They,  by  a  nondescript  instru- 
ment in  writing,  executed  under  their  hands  and 
seals,  and  dated  the  twenty-fifth  day  of  May, 
Anno  Domini,  1877,  undertook  either  to  put 
the  views  and  instructions  of  the  testator  in  some 
permanent  shape  for  perpetuation  as  testimony,  or 
else,  if  the  residuary  clause  of  the  will  is  to  be 
considered  ais  vesting  in  them  a  power  of  ap- 
pointment, subject  to  the  views  and  instructions 
of  the  testator,  then,  perhaps,  it  may  be  consid- 
ered as  an  attempt  to  exercise  such  power ;  but 
in  either  case  the  practical  result  attempted  to 
be  accomplished  by  this  instrument  is  the  appro- 
priation to  themselves  of  the  whole  of  the  testa- 
tor's residuary  estate,  amounting  to  over  ]f  96,000 
(156,000  of  which  they  take  at  once  and  the 
balance  upon  the  death  of  an  annuitant),  except- 
ing I5000  for  a  monument  fund,  and  J5000 
to  the  Pennsylvania  Hospital,  which  two  sums 
they  set  apart  for  those  purposes,  according,  as 
they  alleged,  to  the  views  and  instructions  of  the 
testator. 

Now  it  is  conceded  that  if  the  executors  had 
by  this  instrument  in  writing  positively  and 
vnequivocally  declared  that  it  was  part  of  the 
testator's  ''views  and  instructions"  communi- 
cated to  them,  that  they  were  to  divide  his  re- 
siduary estate  between  them,  there  would  have 
been  no  one  that  could  gainsay  or  deny  the  alle- 
gation ;  and,  monstrous  as  it  may  seem,  there 
would  probably  have  been  no  way  to  prevent 
such  a  disposition  of  the  testator's  residuary  es- 
tate. But  while  they  are  very  careful  to  declare 
that  the  other  dispositions  made  by  them  are  in 


accordance  with  these  **  views  and  instructions,'* 
yet  with  regard  to  the  balance,  which  they  divide 
between  themselves,  they  make  no  similar  decla- 
ration, but  simply  divide  it  share  and  share  alike, 
and  release  and  quit  claim  all  demands  which 
either  may  have  against  the  other  on  account 
thereof. 

It  was  contended  that  the  words  used  by  the 
executors  near  the  beginning  of  this  in^rument 
in  writing,  to  wit,  "  without  prejudice  to  their 
exclusive  right  to  the  estate  given  to  them  by 
Mr.  Stout,  and  in  compliance  with  his  wishes 
expressed  to  them  about  the  same,"  are  to  be 
construed  as  a  declaration  upon  their  part  that 
the  **  views  and  instructions,"  of  the  testator 
embraced  a  division  of  the  balance  of  his  re- 
siduary estate  between  his  executors,  as  they  now 
claim ;  .but  this  quotation  occurs  in  a  part  of  the 
instrument,  so  far  away  from  that  part  of  it  by 
which  the  balance  is  divided  between  the  execu- 
tors, that  it  very  probably  has  no  reference  what- 
ever to  the  said  division,  and,  even  though  it 
did  refer  to  it,  yet  it  is  not  a  declaration  made 
by  the  executors  in  such  positive  and  unequivocal 
terms  as  to  be  entitled  to  consideration  in  con- 
struing an  instrument  of  this  kind.  The  execu- 
tors are  personally  claiming  almokt  the  whole  of 
this  large  residuary  estate  against  the  next  of  kin 
of  the  testator.  They  had  it  in  their  power,  un- 
der their  power  of  appointment,  to  express  what 
they  intended  to  say,  with  regard  to  the  "  views 
and  instructions"  of  their  testator  communicated 
to  them,  in  clear,  explicit,  and  unmistakable  lan- 
guage, free  froi&  doubt  or  uncertainty.  They 
not  only  had  it  in  their  power,  but  it  w|^  un- 
doubtedly their  duty  to  have  so  expressed  it. 
They  did  not  do  so,  and  not  having  done  so, 
every  intendment  is  to  be  construed  against 
them.  This  is  not  the  kind  of  a  claim  that  is 
looked  upon  with  so  much  favor  that  it  can  be 
established  by  inferences  drawn  from  ambiguous 
and  uncertain  language.  Nor  are  the  claimants 
to  be  given  the  benefit  of  any  doubt  which  arises 
from  the  language  used  by  themselves.  On  the 
contrary  every  such  doubt  must  be  solved  against 
them  and  in  favor  of  the  next  of  kin  of  the  testator. 

We  think,  therefore,  that  there  has  not  been 
in  this  case  a  proper  exercise  of  the  power  of 
appointment,  with  reference  to  the  portion  of 
the  testator's  residuary  estate,  which  the  execu- 
tors attempted  to  appropriate  to  themselves,  and 
that  with  regard  thereto  he  died  intestate,  and 
the  same  is  to  be  distributed  among  his  next  of 
kin  according  to  law. 

The  exceptions  are  dismissed,  and  the  adjudi- 
cation is  confirmed,  excepting  that  the  balance, 
instead  of  being  awsuxied  to  the  executors  upon 
the  trusts  declared  in  his  will,  will  be  distributed 
to  the  next  of  kin  of  the  testator. 

Opinion  by  Ferguson,  J.  w.  l.  s. 
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VffluXXL]     THURSDAY, MAJi,2g,  1888.    [No.  7. 


g>upieme  ©ourt. 


Jao.  '86,  218.  March  18,  19, 1886. 

March  14,  16, 1887. 

Appeal  of  Harris  et  al. 

Omtraci — Gmstructton  of-^OovenarUs  mutually 
interdependent —  Stocks"  Collateral  security — 
Evidence — Damages  — Railroads — Rights  of 
way. 

A.  being  the  president  and  a  large  stookholder  in  a 
oertain  canal  oompanjr,  agreed  with  B.  to  sell  to  him 
the  charter  and  stock  of  the  said  company,  and  also 
th«  etnal  and  appnrtanances,  to  pay  off  the  bonds  and 
debto  thereof,  and  to  pay  for  the  right  of  way  of  a 
certain  railroad  authorized  by  law  to  be  bailt  **  along 
aid  upon  the  towing-  path  or  berme  side  of  the  said 
eaoal.'*  In  consideration  of  the  premises  B:  agreed 
to  pay  to  A.  oertain  cash  in  instalments  and  $250,000 
in  stock  of  the  railroad  company  at  par,  when  organ- 
ised. B.  afterwards  assigned  hiiB  contract  to  th%  L.  Y. 
B.  R.  €0.  A«  delivered  possession  of  the  canal,  took 
op  and  delivered  all  the  bonds  thereof,  and  also  aU  the 
titares  except  215.  On  the  organization  of  the  railroad 
company  the  L.V.  R.  R.  Co.  never  transferred  the  $250,- 
000  of  stock  therein  to  A.,  but  there  was  evidence  that 
it  WM  treated  as  his,  and  that  he  had  agreed  that  the 
L  V.  R.  R.  Ck>.  sl^ould  hold  the  same  as  collateral 
for  the  performance  of  his  contract,  which  had  not 
been  fally  completed  at  the  time  of  the  organization 
of  the  railroad  company.  In  constrnoting  the  railroad 
certain  additional  land  was  ieken  near  the  canal,  and 
sewal  divergences  were  made  from  the  line  of  the 
otnal  which  secured  a  shorter  and  better  line  of  road. 
A.  having  afterwards  died,  his  administrator  sold  all 
his  interest  in  the  above  contract  toC.  et  al.  A  bill  for 
aa  aooonnt  lukving  been  filed  hy  C.  et  al.  against  the 
L.  V.  R.  R.  Co.  and  B.'s  executors : 

Bdd,  that  where  in  the  construction  of  the  railroad 
it  bid  been  necessary  to  take  narrow  strips  of  laud 
Bore  than  the  towing-path  or  berme  bank  afforded,  a 
r«tsonable  construction  of  the  contract  required  that  A. 
and  oonplainauts,  as  his  assignees,  should  be  charged 
vith  the  expense  of  obtaining  the  same,  but  that  when 
tbtt  railroad  had  materially  diverged  from  the  canal 
far  the  **  purpose  of  obtaining  a  shorter  line,  better 
corres,"  etc.,  A.  and  his  assignees  were  not  properly 
<itfrgeable  with  the  expense  of  acquiring  such  rights 
of  war: 

Hm  further,  that  the  covenants  under  the  contract 
vm  matnally  interdependent  and  that  A.  was  not 
entitled  to  the  $250,000  in  stock  until  he  had  per- 
formed all  the  covenants,  and  as  he  had  not  done  so, 
u>d  aa  in  addition  there  was  evidence  that  the  stock 
wai  treated  as  hie  and  that  he  had  agreed  that  de- 
findants  should  hold  the  sauK  as  collateral  security, 
tad  there  was  no  evidence  of  a  conversion  thereof  by 
tbem,  that  neither  he  nor  his  assignees  were  entitled 


to  cash  to  the  extent  of  $2:^0,000  with  interest,  but 
could  only  elect  to  redeem  the  stock  in  kind  by  paying 
the  halanoe  due  hy  them  to  the  L.  V.  R.  R.  Company, 
<nr  to  have  the  same  sold  and  coUeot  the  balance  of 
proceeds  alter  the  deduction  therefrom  of  the  balance 
due  the  L.  V.  R.  R,  Co.  as  aforesaid : 

Held  further,  that  the  defendants  could  not  claim 
credit  for  the  215  shares  of  canal  company  stock  out- 
standing at  par,  hut  were  only  entitled  to  a  credit 
therefor  at  its  market  value. 

Appeal  of  Nathaniel  C»  Harris  et  al.  from  a 
decree  of  the  Common  Pleas  of  Bradford  County. 

BiU  in  equity,  between  Nathaniel  C.  Harris  et 
al.j  complainants,  and  the  Lehigh  Valley  Rail- 
road Company  and  Robert  A.  Packer  et  al.y  ex- 
ecutors of  Asa  Packer,  deceased,  defendants, 
praying  for  an  account  and  other  relief. 

The  complainants  were  purchasers  from  the  ad- 
ministrator of  Charles  F.  Welles,  Jr.,  of  all  his  in- 
terest under  the  contract  hereinafter  particularly 
described,  and  claimed  qnder  said  contract.  An 
answer  was  filed  and  the  case  referred  to  Hon. 
Samuel  Linn,  as  Examiner  and  Master.  Vo- 
luminous testimony  was  taken  and  an  account  was 
stated  by  the  Master,  who  also  recommended  a 
form  of  decree.  Exceptions  filed  to  this  report 
were  sustained  by  the  Court  (Morrow,  P.  J.) 
in  the  following  opinioti,  which  will  be  found  to 
contain  a  full  statement  of  the  facts  of  the  case. 

^^  A  statement  of  some  of  the  material  and  un- 
disputed facts  may  aid  in  understanding  the 
case. 

"  On  the  25th  of  October,  1865,  and  for  sev- 
eral years  prior,  the  North  Branch  Canal  Com- 
pany maintained  and  operated  a  canal  known  as 
the  North  Branch  Canal,  extending  from  North- 
ampton Street  in  the  City  of  Wilkes-Barre,. along 
the  north  branch  of  the  Susquehanna  River,  to 
the  State  line  near  Athens  in  this  county.  It 
was  constructed  by  the  State,  and  sold  under  the 
Act  of  April  21,  1858,  entitled  « An  Act  for  the 
sale  of  State  Canab'  (P.  L.  414).  It  provided 
for  the  assessment  of  damages  caused  by  the  con- 
struction of  the  canal,  and  the  payment  of  such 
damages  by  the  purchasers.  The  North  Brancli 
Canal  Company  was  organized  April  15,  1858. 
It  capital  stock  was  fixed  at  $1,750,000,  and  di- 
vided into  17,500  shares  of  one  hundred  dollars 
each.  There  were  590  bonds  of  $1000  each, 
secured  by  a  mortgage  upon  the  company's  prop- 
erty. The  stock  was  all  subscribed  for  May  24, 
1858.  Some  of  the  subscribers  not  having  paid 
their  assessments,  6878  shares  were  forfeited 
under  a  resolution  of  the  board  of  directors  of 
April  13,  I860,  leaving  unforfeited,  October  25, 
1865,  10,622  sh^es.  From  the  organization  of 
the  company  until  the  organization  of  the  Penn- 
sylvania and  New  York  Canal  and  Railroad 
Company,  March  1, 1866,  Col.  Charles  F.  Welles, 
Jr.,  was  president.  He  owned  a  large  block  of 
the  shares  and  bonds. 
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"March  25,  1865,  the  following  Act  was 
passed  (P.  L.  427)  :— 

**  *  8bo.  1..  The  Itorth  Branch  Canal  Companj  be  and 
is  hereby  authorised  to  change  thmr  name,  style,  and 
title  to.  the  Pennsylvania  and  Nev  York  Canal  and 
Railroad  Company :  Provided^  That  all  rights  of  cred- 
itors and  liens  against  the  Canal  Company  shall  con- 
tin  ne  and  remain  unimpaired ;  and  all  the  obligations 
and  liabilities  of  the  said  North  Branch  Canal  Com- 
pany shall  attach  to  the  said  canal  and  railroad,  and 
be  in  force  against  the  said  North  Branch  Canal  Com- 
pany. 

**  *  Sao.  2.  The  said  Pennsylvania  and  New  York 
Canal  and  Railroad  Company  be  and  are  hereby  an- 
thorised  to  oonstmet  a  single  or  double-track  railroad 
along. and  upon  or  near  the  towing  path  or  berme 
t»ank  of  their  canal  from  any  point  in  Lnseme  Coanty 
te  any  points  upon  the  New  York  State  line  in  the 
ce«fity  of  Bradford,  with  power  to  construct  branches 
or  lateral  roads  to  any  points  in  Uie  counties  of  Brad- 
ford«  Wyoming,  or  Luzerne ;  and  in  the  location,  oon- 
struction,  and  management  of  said  railroad  and 
braBckes,  the  said  Pennsylvania  and  New  York  Canal 
and  Railroad  Company  shall  have  all  the  powers  and 
be  subject  to  all  the  restrictions  of  an  Act  entitled 
*  Jlb  A4A  ragulating  railroad  companiee,'  approved  the 
VMoL  day  «f  Februaiy,  A.  D.  1848,  and  the  several 
supplements  thereto. 

*'  *  Sbo.  3.  That  it  shall  be  lawful  for  the  president 
aaid  directors  of  the  said  Pennsylvania  and  New  York 
Canal  and  Railroad  Company,  upon  a  vote  of  the 
stookholders,  at  a  meeting  called  for  that  purpose,  to 
increase  the  capital  stock  of  their  company  to  such 
sum  as  may  be  necessary  to  construct  and  equip  said 
railroad  or  any  portions  thereof,  or  they  may  when 
directed  by  the  stockholders,  as  above,  issue  firom 
iiarM  to  time  the  %onds  of  said  company,  payable  at 
any  period  not  esoeeding  twenty  years  after  the  date 
thereof,  with  interest  not  exceeding  seven  per  centum 
per  annum,  payalile  semi-annually,  and  for  securing 
tlie  payment  of  said  bonds,  with  the  interest,  to  exe- 
onte  a  mortgage  or  laertgages,  of  and  upon  said  rail- 
read  and  its  branobesAnd  appurtenances,  or  upon  any 
portion  thereof.* 

**On  the  26th  «f  October,  1865,  the  following 
contract  was  executed  by  Charles  F.  Welles,  Jr., 
and  Asa  Packer: — 

**  *  Ulemorandnm  of  agreement,  made  the  25th  day 
oC  October,  1865,  between  Charles  F.  Welles,  Jr.,  of 
Athens,  Pennsylvania,  of  the  first  part,  and  Asa 
Packer,  of  Matich  Chunk,  Itensylvania,  of  the  second 
part,  witnesseth  z 

**  ^  Thnt  the  said  Charles  P.  Welles,  Jr.,  for  the  con- 
aideratioa  hereinafter  mentioned,  hereby  agrees  to  sell 
and  eonv^y  to  the  said  party  «f  the  second  part,  his 
heirs  «r  assigns,  the  charter,  entire  capital  stock,  and 
franchises  of  the  North  Branch  Canal  Company,  with 
all  lock  houses,  improvements,  tools,  and  appurte- 
nanoes  belonging  to  or  connected  with  said  canal. 
The  said  Charles  F.  Welles,  Jr.,  also  agrees  to  pay  all 
bonds,  debts,  and  obligations  of  the  said  North  Branch 
Canal  Company  of  every  description,  including  all 
unsettled  claims  for  right  of  way,  and  also  all  claims 
for  right  of  way  that  may  arise  and  have  to  be  paid 
hereafter  by  reason  of  the  construction  of  a  railroad 
along  and  upon  the  towing-path  or  berme  side  of  the 
said  canal,  as  aothorixed  by  the  Act  of  Assembly  ap- 
proved the  2Cith  day  of  March,  1865,  and  the  construc- 
tion of  a  towi^g-pisth  «pon  the  berme  side  of  said 


*'  'The  said  Asa  Packer,  party  of  the  second  part, 
hereby  agrees  to  purchase  the  said  capital  stock  and 
franchises,  canal  and  improvements,  of  the  said  party 
of  the  first  )yart,  and  to  pay  him  in  full  consideration 
therefor  the  sum  of  1,050,000  dollars,  as  follows :  150,000 
dollars  on  or  before  the  15th  day  of  December  next ; 
150,000  dollars  on  or  before  the  15th  day  of  April, 
1866;  150,000  dollars  on  or  before  the  15th  day  of 
August,  1866 ;  150,000  dollars  on  or  before  the  15th 
day  of  December,  1866 ;  200,000  dollars  in  bonds  of 
the  Camden  and  Amboy  Railroad  Company  at  par  (the 
interest  that  may  have  accrued  upon  said  bonds  to  be 
adjusted  at  the  time  of  transfef'),  and  250,000  dollars 
in  the  capital  stock  of  the  'Pennsylvania -and  New 
York  Canal  and  Railroad  Company'  at  par,  upon  the 
organization  of  the  said  company.  The  possession  of 
the  said  capital  stock,  canal,  and  appurtenances  is  to 
be  delivered  to  the  said  party  of  the  second  part  on  or 
before  the  15th  day  of  December  next,  when  the  bonds 
of  the  Camden  and  Amboy  Railroad  Company  are  to 
be  delivered,  the  first  payment  of  150,000  doUars 
made,  and  notes  for  the  deferred  payments  given.' 

<<  After  a  number  of  payments  had  been  made 
to  Welles,  Packer,  on  the  18th  day  of  February, 
1866,  assigned  the  contract  to  the  Lehigh  Valley 
Railroad  Company.  After  this  Welles  and  the 
company  treated  it  as  a  contract  between  them- 
selves; the  company  repaid  Packer  all  he  had 
advanced  to  Weltes,  and  made  all  the  payments 
to  Welles  after  the  assignment.  Indeed,  from 
the  pleadings  and  evidence,  it  may  be  inferred 
that  the  contract  was  originally  intended  for  the 
benefit  of  the  Lehigh  ViSley  Railroad  Company. 

"  The  P.  &  N.  Y.  C.  &  R.  R.  Co.  was  organ- 
ized March  1,  1866.  At  that  time  Welles  bad 
received  in  cash  $875,000,  and  nearly  all  of  the 
Camden  and  Amboy  bonds.  By  the  24th  of 
October  following  he  had  received  altogether 
1682,641.81,  including  all  of  the  Camden  and 
Amboy  bonds.  This  left  $117,858.19  unpaid  of 
the  cash  payments  and  due  December  15,  1866. 
On  March  1,  1866,  Welles  had  taken  up  and 
delivered  to  the  L.  V.  R.  R.  Co.  9920  shares  of 
the  North  Branch  Canal  stock,  and  during  the 
next  three  or  four  years  he  took  up  and  delivered 
all  the  other  shares,  excepting  215,  which  are 
still  outstanding.  So,  on  the  1st  day  of  March, 
1866,  he  had  paid  504  bonds,  leaving  86  unpaid* 
These  he  directed  the  L.  V.  Railroad  to  pay. 
They  paid  84,  and  charged  the  amount  to 
Welles.     The  two  are  unpaid  and  outstanding. 

'<  On  the  organization  of  the  company  there  was 
nothing  said  or  done  towards  the  delivery  to 
Welles  of  the  $250,000  in  its  capital  stock,  by 
reason  of  which  the  plaintiffs  claim  the  L.  V. 
Company  became  liable  to  pay  them  $250,000  in 
money.  But  it  appears  that  the  parties  regarded 
Welles  as  the  owner  of  the  stock,  for,  on  the  12th 
of  September,  1866,  he  agreed  that  the  L.  V.  R. 
R.  Co.  should  hold  said  stock  as  collateral  se- 
curity for  the  performance  by  hint  of  his  covenants 
with  Packer.  This  is  evidenced  by  the  following 
agreement  :-— 
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'*'I  hereby  aathorize  the  Lehigh  Yallej  Railroad 
Company  to  deposit  to  mj  credit  in  the  Farmers  and 
Mechanics'  National  Bank  of  Philadelphia,  the  snm  of 
tventy-llTe  thousand  dollars — which  will  be  a  payment 
on  aocoont  of  the  contract  between  Asa  Packer  and 
mjself-Hlated  the  25th  October,  1865. 

" '  It  is  also  understood  and  agreed  that  the  stock  in 
the  Pennsylvania  and  New  York  Canal  and  Railroad 
Companj  to  my  credit,  amounting  to  $250,000,  shall 
be  held  iy  the  said  Lehigh  Valley  Railroad  Company,  as 
odIlAteral  security  for  the  ftilfilment  on  my  part  of  the 
lereral  specifications  in  the  contract  aforesaid.' 

^  Ab  fbrther  evidence  that  he  treated  it  m  stock, 
he  gave  the  foUowing  order  to  V.  £•  and  J.  £. 

Piollett  :— 

**<AUienB,  Bradford  County,  Pa.,  Julj  29, 1868,  .  .  . 
the  Prerident  and  Directors  of  the  Lehigh  Valley  Rail- 
rosd  Company  will  please  pay  V.  B.  and  J.  B.  PioUet 
112,000  in  the  full  paid  shares  of  the  Pennsylrania 
ind  New  York  Canal  and  Railroad  ComjMmy's  capital 
itock  for  value  received,  and  charge  the  same  to  account 
<rf  C.  P.  WeUes.' 

''In  pursuance  of  this  order  240  shares  of 
stock  of  $50  each  were  issued  to  Messrs.  PioUet. 
So,  again,  on  the  6th  day  of  August,  1870,  after 
the  certificates  of  stock  had  been  issued  to  the 
Lebigh  Valley  Company,  Welles,  to  secure  a 
large  debt  due  Ellen  J.  Welles,  assigned  to  her 
'  the  full  number  of  shares  in  the  capital  stock  of 
the  Penn^lvania  and  New  York  Canal  and 
Railroad  Company,  which  of  right  belong,  or 
may  belong  to  me  under  my  arrangement  or  con- 
tract with  Asa  Packer,  dated  October  25,  1865, 
now  assigned  and  held  by  the  Lehigh  Valley 
Railroad  Company,  the  certificates  for  which  have 
not  yet  been  delivered,  not  including  however  in 
this  transfer  125  shares  assigned  to  V.  E.  PioUet,* 
....  with  power  to  sell  said  stock  and  make 
transfers  upon  the  books  of  the  company.  Mrs. 
WeUes's  interest  in  this  stock,  under  this  assign- 
ment, was  afterwards  transferred  to  James  H. 
Webb,  who  transferred  it  to  N.  C.  Harris. 

"  From  these  agreements  and  the  conduct  of 
Welles,  the  Lehigh  Company  claims  that  both 
WeUes  and  the  company  treated  the  agreement 
to.  pay  $250,000  in  stock  as  stock,  the  same  as 
if  the  certificates  had  been  issued,  and  the  com- 
pany claims  that  the  agreement  of  September 
12th,  1866,  was  a  pledge  of  the  stock  for  over- 
payments already  made  and  in  payment  of  certain 
obligations  for  right  of  way,  etc.,  which  Welles 
was  to  pay,  but  was  unable  to  pay.  The  Master 
however  held  that  the  company  had  the  option  to 
take  the  stock  or  pay  in  money, — elected  to  take 
the  stock  and  pay  the  $250,000  (less  $12,000  had 
hj  Messrs.  PioUet),  and  he  accordingly  charged 
the  L.  V.  BaUroad  with  interest  from  May  29, 
1876,  holding  that  WeUes  had  then  substantially 
performed  his  contract,  and  holding  also  that  the 
agreement  of  September  12,  1866,  was  not  a 
pledge,  for  the  reason  that  W^Ues  had  in  fact  no 
Hock  to  pledge  (the  certificates  not  having  been 


issued),  but  '  to  mean  no  more  than  a  stipulation 
by  Welles,  whereby  he  agreed  to  withhold  ihe 
assertion  of  any  claim  to  a  performance  of  the 
covenants  to  pay  this  stock,  until  his  covenants 
should  be  performed.' 

"  Upon  the  organization  of  the  Pa.  &  N.  T.  C. 
&  R.  R.  Co.,  WeUes  was  elected  president  and 
held  that  office  untU  January  9th,  1870.  After 
that  he  was  director  until  his  death,  which  occur- 
red October  9th,  1872.  His  estate  was  insolvent. 
Asa  Packer  died  May  — ,  1879.  .The  company 
immediately  upon  its  organization  took  possession 
of  the  canal,  maintained  and  managed  the  same, 
collecting  tolls,  etc.,  untU  it  was  abandoned  by 
authority  of  an  Act  of  Assembly,  approved  April 
2d9  1872.  Work  was  soon  commenced  to  con- 
struct the  raUroad,  and  in  the  faU  of  1869  trains 
were  run  its  entire  length. 

"  The  L.  V.  Railroad  Company  paid  for  bonds 
and  coupons  from  January  27th,  1868,  to  Octo-' 
ber  27th,  1869,  $67,152.69.  Also  from  Decern- 
ber  16th,  1869,  to  October  25th,  1870,  $51,- 
848.20.  Also  from  January  12th,  1870,  to  Octo- 
ber 23d,  1878,  sundry  claims  amounting  to 
$2012.  Schedule  F  contains  a  statement  of 
claims  for  rights  of  way  paid  by  the  L.V.  Company, 
and  allowed  by  the  Master,  amounting  to  $82,- 
814.41.  These  payments  began  in  1866,  and  ended 
during  the  year  1874.  There  are  several  large 
items  in  the  schedule  in  dispute,  because  the  rail- 
road was  built  in  some  places  some  distance  from 
the  canal.  The  plaintifis  contend  that  WeUes 
was  not  to  pay  for  rights  of  way,  unless  the  rail- 
road was  constructed  <  along  and  upon  the  towing- 
path  or  berme  side  of  said  canal ; '  that  the  word 
'  near'  mentioned  in  the  Act  of  the  25th  March, 
1865,  was  intentionaUy  omitted  from  the  contract 
of  WeUes  and  Packer.  The  defendant  says  the 
departures  were  with  WeUes's  consent,  and  in 
fact  to  his  advantage.  The  Master  charged  the 
plaintifis  with  the  rights  of  way,  where  Welles 
was  present,  advised,  and  approved  the  divergence 
from  the  canal.  The  principal  departures  were 
across  the  Wysox  Flat  (where  the  line  was  short- 
ened 2^  miles),  near  Pittston  (where  the  Pitts- 
ton  branch  was  purchased),  and  in  Wilkes-Barre. 

<<  The  plaintifis  were  charged  for  the  purchase 
of  the  Pittston  branch  $84,300.73,  and  in  going 
across  the  Wysox  Flat,  damages  as  fbUows :  V.  £. 
PioUet,  $5000  ;  E.  B.  Coolbaugh,  $1800 ;  H.  W. 
Nobles,  $1400;  M.  H.  Lanning,  $3000;  H.  J. 
MadiU,  $3000 ;  D.  WiUiams,  $450 ;  L.  R.  Cool- 
baugh, $300;  H.  B.  Morgan,  $500.  And  in 
WUkes-Barre,  the  Wilkes-Barre  Coal  and  Iron 
Co.,  $500,  and  John  Connor,  $1000. 

«  From  what  was  found  by  the  Master  on  page 
50,  as  to  the  claim  of  Owen  Spaldingy  and  on 
page  87,  as  to  the  claim  of  Ahira  Gay,  I  need 
not  notice  the  plaintifis'  exceptions  thereto. 

<«  It  was  thought  by  the  Pa.  &  N.  Y.  Co.  that 
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by  the  Act  of  26th  of  March,  1865,  thej  were 
brought  under  the  general  railroad  law  of  1849, 
and  their  shares  of  stock  should  be  $50  each. 
The  North  Branch  shares  were  taken  up,  and 
double  the  number  of  Pa.  &  N.  Y.  shares  were 
issued  in  their  place.  (£v.,  pp.  88-4-5.)  This 
was  about  the  middle  of  March,  1 869.  At  that 
time  Welles  had  delivered  10,882  shares  of  N.  B. 
stock.  In  their  place  were  issued  by  the  Pa.  & 
N.  T.  Co.  20,764  shares.  Four  certificates  of  5000 
shares  each  were  issued  to  the  L.  V.  Co.  March 
20th,  1869.  These  certificates  were  signed  by 
Welles  as  president,  and  it  is  claimed,  included 
the  5000  shares  which  *the  L.  V.  Co.  now  hold 
under  the  agreement  of  September  12thy  1866,  as 
a  pledge. 

<«  The  Pa.  &  N.  Y.  Co.  issued  bonds  to  the 
amount  of  f  3,000,000,  and  secured  them  by  mort* 
gage  upon  the  company's  property,  and  after- 
wards, on  April  8th,  1869,  an  Act  was  passed 
authorizing  the  company '  to  issue  as  many  shares 
of  preferred  stock  as  may  be  necessary  to  finish 
the  railroad.' 

'^  Four  millions  of  dollars  was  the  amount  fixed 
upon  as  the  amount  necessary  for  that  purpose, 
and  it  was  divided  into  40,000  shares  of  flOO  each. 
The  holders  of  the  common  stock  were  entitled  to 
their  pro  rata  share.  Col.  Welles  assisted  in  pro- 
curing the  passage  of  the  Act,  and  presided  at 
the  meeting  of  September  30th,  1869,  when  it 
was  accepted.  He  had  full  knowledge  of  his  right 
to  subscribe  for  his  proportionate  share  of  the 
preferred  stock,  but  declined,  because  of  his  ina- 
bility to  pay  for  it.  The  Master  did  not  find  this 
fact,  but  it  is  in  evidence  and  uncontradicted. 
After  this  the  preferred  stock  was  distributed  be- 
tween the  subscribers  in  proportion  to  their  com- 
mon stock. 

<<  The  certificates  for  the  $250,000  capital  stock 
mentioned  in  the  contract  of  October  25th,  1865, 
were  issued  to  the  Lehigh  Valley  Company 
March  20th,  1869_that  is  to  say,  all  the  Fa.  & 
N.  Y.  common  stock  was  included  in  the  20,764 
shares  mentioned  above,  of  which  20,000  shares 
were  issued  to  the  L.  V.  Co.  The  plaintiffs  claim 
that  the  company  held  the  5000  shares,  less  the 
240  delivered  to  Messrs.  Piollet  as  the  trustees  of 
Welles ;  that  the  preferred  stock  issued  to  them 
was  also  held  in  trust,  and  that  the  plaintiffs  are 
entitled  to  recover  its  value  and  all  dividends 
received  upon  it.  This  claim  the  Master  thought 
of  recent  origin  and  refused  it.  No  evidence  was 
given  of  the  value  of  either  the  preferred  or  com 
mon  stock. 

<<  James  H.  Webb,  administrator  of  Welles 
c.  t.  <!.,  in  1875,  and  again  the  next  year,  went  to 
Mauch  Chunk  and  undertook  to  get  a  settlement 
of  the  matters  involved  in  the  Welles-Packer 
contract,  but  was  unsuccessful,  for  the  reason,  he 
was  told,  there  could  be  no  settlement  until  the 


question  of  the  forfeited  stock  of  the  N.  B.  Canal 
Co.  was  abjudicated.  After  this  he  obtained  an 
order  of  the  Orphans'  Court  and  sold  the  interest 
of  Welles  in  this  contract  to  N.  C.  Harris  for 
himself  and  others. 

<<  Under  the  pleadings  the  plaintifEs  ask  for  an 
account  and  a  decree  for  the  balanoe  in  money, 
that  may  be  found  due  them.  The  defendants 
claim  that  the  $238,000  in  stock  was  a  pledge 
under  the  agreement  of  September  12th,  18€^, 
and  that  the  pleadings  should  be  considered  as  a 
bill  to  redeem. 

<<  This  is  a  sufficient  statement  of  the  fiicts,  and 
they  present  the  two  leading  questions-^first,  the 
liability  of  Welles  for  the  payvient  of  damages 
for  right  of  way,^  where  the  railroad  diver^ 
from  the  canal ;  and  second,  whether  the  $250,- 
000  of  the  capital  btock  was  pledged  to  the  Le- 
high Valley  Railroad  Company,  under  the  agree- 
ment of  September  12th,  1866. 

*<  1.  It  is  without  doubt,  that  the  divergence 
across  the  Wysox  Flats,  near  Pittston,  and  at 
Wilkes-Barre  secured  a  shorter  and  better  line  of 
road,  and  a  better  road-bed  and  curves.  The 
company  could  locate  the  road  within  the  limits 
prescribed  by  the  Act  of  Assembly,  as  they  saw 
fit,  with  or  without  the  consent  of  Welles.  The 
Act  authorized  Uhe  construction  of  the  road 
along  and  upon,  or  near  the  towing-path  or  berme 
bank  of  their  canal.'  Welles,  by  his  contract, 
agreed  to  pay  for  right  of  way  *  by  reason  of  the 
construction  of  a  railroad  along  and  upon  the  tow- 
ing-path or  berme  bank  of  said  canal  as  author- 
ized by  Act  of  Assembly.'  The  word  *  near'  was 
left  out  of  his  contract,  and  we  think,  intention- 
ally; for  it  is  not  reasonable  to  suppose  that 
Welles,  with  his  experience  and  knowledge  jis  a 
railroad  man,  would  undertake  to  pay  for  rights 
of  way,  without  knowing  where  the  road  was  to 
be  located.  It  was  enough  for  him  to  say  :  I  will 
pay  for  the  right  of  way,  if  the  road  is  constructed 
in  a  certain  place.  But  it  was  no  less  his  duty, 
as  president  of  the  Company,  to  co-operate  with 
the  directors  and  engineers  to  secure  the  shortest 
line  and  best  location  practicable  without  regard 
to  the  fact  whether  it  was  to  his  advantage  or 
not.  His  presence  on  the  ground,  therefore,  and 
insisting  upon  such  location,  would  not  change 
his  liability  under  the  contract.  For  it  is  not  a 
disputed  fact,  but  that  every  divergence  from  the 
canal  secured  a  better  road-bed,  shorter  line,  ani 
easier  curves— advantages  greatly  in  excess  of  tb^ 
cost  to  the  company  for  the  rights  of  way. 
This  construction  of  the  contract  relieves  thl^ 
plaintiff  from  the  sums  mentioned  above  for  the 
divergence  at  Wysox,  near  Pittston,  and  at 
Wilkes-Barre,  aggregating  $50,750.73,  and  to  be 
deducted  from  the  amount  charged  by  the  Master 
against  the  plaintiffs  in  schedule  <  F.'  The  other 
items  allowed  in  that  schedule  seem  to  be  correct. 
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«  This  disposes  substantially  of  the  exceptions 
rdating  to  charges  by  the  Lehigh  Valley  Company 
for  mooeys  paid  for  the  rights  of  way.  I  think  a 
leBMDable  construction  of  the  contra^  would 
warnmt  such  charges,  where  the  road  was  built 
'slong  and  upon  the  towing-path,'  etc.,  and  it  was 
oeceMuy  to  take  narrow  strips  of  land  more  than 
tbe  towing-path  or  berme  bank  aflforded.  Such 
damages  were  but  incidental  and  unavoidable, 
and  I  think  the  Blaster's  construction  in  that  re- 
spect was  correct.  The  plaintiffs'  exceptions  not 
sustained  as  above,  are  dismissed.* 

*<  2.  I  think  the  Master  was  right  in  his  con- 
straction  of  the  contract  of  October  25,  1865,  in 
this,  that  the  covenants  were  mutual  and  depen- 
doit,  and  could  not  be  enforced  until  they  were 
performed,  and  therefore  Welles  not  having  per- 
formed  his  covenants  March  1,  1866,  when  the 
Fa.  &  N.  Y.  C.  db  R.  R.  Co.,  was  organized,  was 
not  entitled  to  the  two  hundred  and  fifty  thousand 
dollars  in  capital  stock  of  that  company,  at  par. 
There  were  702  shares  of  the  North  Branch  Canal 
Company,  outstanding,  and  86  bonds.  If  this  is 
a  correct  construction  of  the  contract,  then  the 
Lehigh  Valley  Co.  did  not  become  liable  on 
that  day  to  pay  Welles  $250,CR)0  in  money,  nor 
did  they  become  liable  for  several  years  there- 
after, even  if  it  be  held  that  his  contract  was  sub- 
stantially performed,  with  the  215  shares  of  stock, 
the  2  honds  and  unsettled  N.  B.  C.  claims  still 
outstanding. 
«But  aside  from  this,  while  his  covenants  were 


*  The  portion  of  the  Master's  report  above  referred 
to,  u  as  f9llowB  :  '*  As  I  oonstrae  the  contract,  Col. 
W^ee  bound  himself  to  pay  for  the  right  of  waj  for 
th»  construction  of  a  railroad  in  such  manner  as  would 
snbserre  the  purpose  intended,  with  such  curvatures, 
alignements,  grades,  etc.,  as  might  be  reasonably  re- 
qoired  by  the  science  of  railroad  engineering.  It  clearly 
Appetn  from  the  evidence  that  it  would  have  been 
iapoBsible  to  build  a  railroad  if  the  strict  letter  of  the 
eoDtnct  had  been  adhered  to.  Adopting  what  I  think 
to  be  a  reasonable  construction  of  this  part  of  the  oon- 
traet,  1  hold  that  in  any  case  where  it  became  neces- 
sary, for  reasons  such  as  already  mentioned,  in  locat- 
iBg  or  building  the  railroad,  to  depart  from  the  line  of 
the  towing-path  or  berme  bank,  the  contract  required 
that  CoL  Welles  should  pay  for  the  right  of  way  in- 
ckient  to  such  location.  On  the  other  hand,  I  am  of 
opmlon,  aad  so  find,  that  where  any  deviation  from 
tbe  line  of  the  towing-path  or  berme  bank  has  occur- 
red, the  defendants  must  show  that  such  departure 
was  Deeessary,  otherwise  they  cannot  be  allowed  for 
what  they  have  paid  for  right  of  way,  except,  how- 
ever, in  oases  where  it  appears  that  Col.  Welles  de- 
and  the  change  to  be  made,  or  that  he,  as  a  contract- 
log  party,  assented  thereto.  By  this  I  mean  to  be  un- 
derstood that  whilst  Col.  Welles  was  an  officer  of  the 
oompany,  his  mere'  silence  or  failure  to  object  to 
ehaogea  of  location  not  warranted  by  the  contract  as  I 
have  already  construed  it,  would  not  oondnde  him ; 
jet,  on  the  other  hand,  he  would  be  concluded  by  any 
direct  participation  in  the  making  of  such  change  of 
location  which  showed  his  individual  assent  thereto.'' 


unperformed,  September  12, 1866,  Welles  agreed 
that  the  stock  '  standing  to  his  credit,'  should  be 
held  by  the  L.  Y.  Company  as  collateral  security 
for  the  performance  of  his  contract.  Again,  he 
called  it  'full  paid  shares'  when  he  gave  the 
order  to  PioUet.  So  too,  August  6,  1870,  he 
assigned  it  to  Ellen  J.  Welles,  as  <  shares  of  capi- 
tal stock,  now  assigned  and  held  by  the  L.  Y. 
Company.'  The  contract  was  his  substantial 
right  to  the  stock ;  certificates  are  only  evidences 
of  it.  But  it  is  claimed,  and  was  so  held  by  the 
Master,  that  because  certificates  had  not  been 
issued,  he  had  no  stock  to  assign  or  pledge.  In 
CoUins's  Appeal  (15  Weekly  Notes,  p.  5), 
Green,  J.,  said :  '  The  existence  of  a  subject  of  a 
pledge,  at  the  time  the  contract  of  pledge  is  made, 
is  not  at  all  necessary.  .  K  it  comes  into  exist- 
ence afterward  it  is  affected  in  equity  at  once  by 
the  lien  stipulated  for.' 

"This  is  a  stronger  case,  for  not  only  the  con- 
tract of  Sept  12,  1866,  was  of  force  in  equity, 
and  when  the  certificates  were  issued  March  20, 
1869,  it  attached  and  vested  the  stock  in  the  L. 
Y.Co.  as  a  pledge,  but  sixteen  months  subsequently, 
when  he  assigned  it  to  Mrs.  Welles,  he  assigned 
it  subject  to  his  contract  with  the  Lehigli  Co. 

'^  It  is  clearly  within  the  definition  of  a  pledge. 
The  term  <  collateral  security  has  in  recent  years 
come  into  general  use^  to  designate  a  pledge  of 
negotiable  paper,  corporate  stocks,  or  other  incor- 
poreal personalty,  as  distinguished  from  a  pledge 
of  corporeal  chattels.'     (Jones  on  Pledges,  2.) 

"  There  is  nothing  in  the  evidence  to  show  any 
conversion  by  the  L.  Y.  Co.  of  this  stock.  It 
was  issued  in  their  name  with  the  knowledge 
and  consent  of  Welles.  He  still  was  the  owner, 
and  as  such  had  notice  that  he  was  entitled  to 
his  pro  rata  share  of  the  preferred  stock«  But 
this  he  refused ;  the  pledge  still  remained,  and 
the  plaintiffs'  right  is  only  to  redeem.  If  they 
are  unwilling  to  pay  the  amount  advanced  by 
the  pledgees,  then  a  decree  may  be  made, 
directing  a  sale  of  the  stock,  and  after  a  pay- 
ment of  the  amount  due  the  Lehigh  Yalley  Co., 
the  balance  to  be  paid  to  the  plantifis.  This 
view  of  the  case  negatives  the  idea  that  the 
agreement  of  Sept.  12th  was  a  postponement  of 
the  time  of  payment,  and  also  that  the  Lehigh 
Yalley  Co.  elected  to  keep  tha  stock  and  pay  its 
face  value  with  interest.  If  it  is  claimed  that 
the  Master  found  the  fact  of  election,  it  is  enough 
to  say,  it  is  but  an  inference  from  undisputed  facts, 
and  the  Court  can  correct  the  finding,  if  errone- 
ous (Cake's  Appeal,  16  Weekly  Notes,  489), 
and  it  is  now  found  that  the  Lehigh  Yalley  Co. 
held  the  stock  as  a  pledge,  and  are  liable  as 
pledgees  and  not  otherwise. 

"  The  Master  was  right  in  holding  that  there 
was  no  liability  on  the  part  of  the  company  foi 
the  preferred  stock. 


Digitized  by 


Google 


194 


WEEKLY  NOTES  OF  CASES. 


**  This  view  of  the  case  dispoBes  of  the  mateiiftl 
questions  raised  by  the  exceptions  to  the  Mas* 
tor's  report,  and  all  the  exceptions  that  are  not 
sustained  by  this  opinion  are  dismissed* 

<<This,  being  held  to  be  a  bill  to  redeem,  and 
the  account  being  taken  for  the  benefit  of  both 
parties,  thej  should  pay  the  costs  equally. 

AOOOUNT  AS  rSB  ABOVE  OPINIOIT. 

Duo  WellM  and«r  eontntot  of  Get.  95, 1865. 
Cash      .......    .1600,000  no 

Camdea  k  AmboT  bond*    .   SOO.OOO  00 
6000tharMtt*k,P.ajr.T.  260,000  00 

11,060,000  00 

Pednot  the  6000  tharMtt'k  9960,000  00 
**      PaxmenU  In  tasb 
and  Camden  k  Ambor 

bonds 682,641  81 

088,641  81 

Balance  of  ew^h  pajment  dae  Doe.  16, 1866    $117,368  10 
Dednot  216  tbarea  North  Braneh  Canal 
•lock  at  100  per  share 21,600  00 

906,868  10 
Intereet  from  Dee.  16, 1866,  to  Oet.  27, 
1860,  aTeraf  ed  at  2  yeara     ....       11,60200 

$107,861  17 
Paid  a«  per  Schednle  C,  paTmenti  be- 
fflnning^  Jan.  27, 1808^  enduig  Oct.  27, 

lateroat  fh>m  Oet.  27. 1868,  to  May  20, 
1876,  aToraged  at  8  years,  4  months 

Paid  as  per  Schednles  D  and  E,  eom- 
meoelnff  Bee.  18, 1800,  ending  May 
20, 1876,  average  time  of  interest  8 
years,  4  months 

Cash  Instalments  overpaid  by     .    .    • 
Interest  May  28, 1876,  to  Bee.  10, 1886 


67,168  60 

940,208  48 

8,04160 

948,860  17 


68,860  20 

96,610  03     96,610  03 
8,211  78 


'Paid  as  per  amended  Sehed- 

nle  F 982,314  41 

Bednct  in  aeeordanoe  with 

opinion 00,760  78 

Int.  ayeraged  Ang.  10, 1870, 
to  Bee.  10, 1866    .... 


98,621  76 


931,668  68 
20,038  68 


60,602  86 


Am*t  to  be  paid  by  plainti  A  to  redeem 960,424  02 

Altbrvativb  Acoouht  uhdib  Plaihtifps'  Claim. 

1876,  May  20,  dne  Welles. 
Capiul  stoek  of  P.  6t  N.  T., 
under  ooatraet  Oet.  26, 1866     .    .    .  9860,000  00 
Bednct  240  sh's  had  by  PioUet  912,000  00 
Bednet  216  nh's  H.  B.  Canal 

stock 81,600  00 

Bednct  overpayment  of  cash 
instalments,  Schednles  C, 

'  D,  and  B 6,610  OS 

Bednct  Schednle  F    981,668  68 
Int.  Ang.  10, 1870, 
to  May  20, 1876      10,064  26 

42,627  OS 

81,687  06 

9108,862  04 

Interest  flrom  May  20, 1876,  to  Bee.  10, 1886,  0-0-20       06,246  96 

9864,000  00*' 

A  decree  was  entered  in  accordance  with  the 
above  opinion.  The  complainants  thereupon 
took  this  appeal  assigning  for  error,  inter  alia^ 
those  portions  of  the  opinion  and  decree  relative 
to  the  status  of  the  |250,000  in  stock,  and  as  to 
the  215  shares  of  Canal  Company  stock,  also,  so 
much  of  said  opinion  and  decree  as  charged  the 
complainants  with  the  damages  for  any  portion 


of  the  damages  for  right  of  way  where  the  rail- 
road diverged  from  the  canaL 

The  Lehigh  Valley  Railroad  Company  also  took 
an  appeal,  assigning  for  error,  inter  alia^  so  much 
of  said  decree  as  charged  the  defendants  with 
the  damages  for  the  divergence  of  the  railroad 
from  the  canal  at  Wysox  and  at  Wilkes-Barre. 

The  two  appeab  were  argued  together  on  March 
18  and  19,  1886,  Mercub,  C.  J.,  not  sitting ;  on 
October  4, 1 886,  a  re-argument  was  ordered.  The 
cases  were  accordingly  re-argued  on  March  14  and 
15,  1887,  Mbrodr,  G.  J.,  again  not  sitting.  The 
appeal  of  the  Lehigh  Valley  Railroad  Company 
is  still  undetermined,  but  the  principles  govern- 
ing it  are  fully  decided  in  the  opinion  of  the 
Court  in  the  appeal  of  Harris  et  aLj  infra. 

John  F,  Sanderson  and  Edward  Overton,  Jr., 
(Rodney .  A.  Mercur  and  William  Foyle  with 
them),  for  Harris  et  al. 

Samuel  Dickson,  E.  Greenough  Piatt  and  John 
O.  Bullitt  (  William  T.  Dames,  Lewis  M.  Hall, 
Henry  Streeter,  aod  Henry  S.  Drinker  Ytiih  them), 
for  Lehigh  Valley  Railroad  Company. 

January  8,  1888.  The  Court.  This  case 
has  been  twice  argued,  the  second  time  upon  our 
motion,  and  has  been  carefully  considered.  The 
amount  in  controversy  is  large  and  the  testimony 
voluminous.    It  occupies  over  2000  printed  pages. 

There  are  sixty-nine  assignments  of  error. 
The  greater  portions  of  them  are  to  questions  of 
fact.  The  Court  below  sustained  the  Master 
substantially  in  his  findings  of  the  facts,  but  dif- 
fered from  him  in  some  of  his  oonclusions  there- 
from. With  such  a  mass  of  testimony  as  we 
have  in  this  case  it  is  not  to  be  expected  that  we 
shall  reverse  the  Master  upon  the  facts,  concurred 
in  as  they  are  by  the  Court  below,  unless  dear 
error  has  been  pointed  out.  This  has  not  been 
done,  and  we  cannot  do  otherwise  than  give  the 
findings  of  fact  the  same  weight  and  conclusive- 
ness as  if  they  had  been  found  by  a  jury.  The 
value,  wisdom,  and  necessity  of  this  rule  becomes 
daily  more  apparent  in  consequence  of  the  grow- 
ing partiality  of  the  profession  for  equity  practice. 
The  enforcement  of  this  rule  disposes  of  all  the 
questions  of  fact  in  the  case. 

The  facts  as  established  present  two  leading 
questions,  vis :  (a)  the  liability  of  Welles  for  the 
payment  of  damages  for  the  right  of  way  where 
the  railroad  diverges  from  the  canal;  and  (b) 
whether  the  $250,000  of  capital  stock  was  pledged 
to  the  Lehigh  Valley  Railroad  Company  under 
the  agreement  of  September  12,  1866.  The 
other  questions  in  the  case  are  in  the  main  sub- 
divisions of  these  two,  which  are  the  pivotal  ones 
upon  which  it  must  be  decided.  It  would  con- 
sume much  time  and  serve  no  good  purpose  for 
me  to  enter  upon  their  discussion.  If  discussed 
at  aU  they  must  be  discussed  separately.    The 
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opinkm  of  the  learned  and  able  Judge  of  the 
Coort  below  renders  this  unnecessary.  His  views 
Qpoo  both  questions  are  well  considered  and  are 
eotirely  satisfactory.  His  opinion  sufficiently 
findieates  his  decree.  Nor  have  we  any  doubt 
tbat  his  decree  fiilly  meets  the  justice  of  the  case. 
I  am  not  aware  of  anything  to  show  that  Col. 
Welles  during  his  lifetime  ever  made  any  demand 
or  ckum  upon  the  Lehigh  Valley  Railroad  Com- 
pany for  this  large  amount  of  money.  It  seems 
ainost  incredible  that  he  should  not  have  done 
BO  had  be  believed  the  company  was  his  debtor. 
It  wts  a  solvent  corporation,  fully  able  to  respond 
to  any  such  demand,  and  this  was  well  known  to 
CoL  Wdlee.  That  he  did  not  make  such  claim 
was  probably  owing  to  the  fact  that  he  owed  the 
etunpany  a  large  amount  of  money  which  he 
woold  have  to  pay  before  he  could  lift  the  stock 
which  the  company  held  in  pledge,  and  that  the 
stock  was  of  little  or  no'  value.  It  was  perhaps 
Ibs  misfortune  that  the  stock  was  worthless,  if  the 
fiujt  be  so,  yet  it  was  what  he  bargained  for,  and 
those  who  have  acquired  his  interests  have  no  just 
cause  to  complain  that  they  do  not  get  something 
else.  Had  C<^.  Welles  lived,  I  do  not  believe 
this  bill  or  any  other  bill  of  a  similar  nature 
woald  have  been  filed.  It  is  perhaps  natural 
that  the  appellants  who  bought  this  claim  of  his 
administrator  at  an  Orphans'  Court  sale,  and 
knowing  less  about  the  facts,  should  file  a  bill  and 
pr^s  it  to  a  final  decree. 

It  was  urged,  however,  that  even  if  the  rulings 
of  the  learned  Judge  below  upon  the  law  are  cor- 
rect, he  has  fallen  into  error  in  his  decree.  The 
matter  complained  of  is  the  215  shares  of  the 
North  Branch  Canal  stock  which  Col.  Welles 
fiuled  to  deliver.  Both  the  Master  and  the  Court 
below  charged  him  with  this  stock  at  par,  amount- 
ing to  $21 ,500.  Upon  the  re-ai^umept  the  atten- 
tion of  counsel  was  particularly  called  to  this 
matter,  and  it  was  alleged  by  appellants'  counsel 
(a)  that  this  sum  of  $21,500  should  not  be  de- 
ducted from  the  amount  due  Welles  under  the 
contract  with  Packer;  (b)  that  in  the  alternative 
decree  it  is  twice  deducted  f  and  (c)  that  if  the 
ilb  shares  are  to  be  deducted  at  all,  they  should 
only  be  deducted  at  their  actual  value. 

I  am  unable  to  find,  after  a  somewhat  laborious 
examination  of  the  figures,  that  these  shares  are 
twice  deducted  in  the  alternative  decree.  Nor 
does  it  matter  if  they  are,  as  no  question  touching 
the  alternative  decree  is  now  before  the  Court, 
and  a  mistake  therein  is  harmless.  The  claim 
that  these  shares  should  not  be  deducted  at  all  is 
not  well  founded.  It  was  a  part  of  the  contract 
entered  into  by  Col.  Welles  that  he  was  to  deliver 
these  shares;  a  portion  of  the  consideration  for 
which  he  was  to  receive  $1,050,000.  Having 
fiuled  to  deliver  them  they  must  necessarily  be 
charged  to  hia  account.     The  only  remaining 


qi^stion  is,  at  what  price?  Prima  facte  they 
must  be  charged  at  par,  $100  per  share.  The 
appellants  contend,  however,  as  before  stated, 
that  if  charged  at  all,  it  should  only  be  at  their 
market  value.  The  burden  of  proof  upon  this 
point  is  upon  the  appellants.  It  is  alleged  in  a 
note  to  their  paper-book  upon  the  re-argument 
that  the  market  value  of  this  stock  was  only  $80 
per  share.  No  evidence  has  been  pointed  out  to 
us  bearing  upon  this  point,  and  it  is  too  much  to 
ask  us  to  go  through  2000  pages  of  testimony  to 
search  for  what  may  not  be  found.  I  do  not 
understand  the  Master  or  the  Court  below  to  say 
anything  about  it.  Desiring,  however,  that  no 
injustice  may  be  done,  if  before  this  record  goes 
down,  the  learned  counsel  will  call  my  attention 
to  any  facts  which  would  justifv  us  to  do  so,  I 
will  gladly,  with  the  assent  of  my  colleagues, 
amend  the  decree  to  conform  to  such  facts. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

February  6, 1888.  The  Court.  In  the  de- 
cree of  the  Court  below,  the  appellants  are  charged 
with  the  215  shares  of  North  Branch  Canal  stock 
at  par,  viz.,  $100-$21,500.  This  stock  Col. 
Welles  failed  to  deliver  under  his  contract,  and 
for  his  failure  to  do  so  the  appellants  were  enti- 
tled to  damages.  We  do  not  think,  however,  the 
appellants  should  be  charged  with  it  at  its  par 
value.  It  is  proper  to  say  also  that  I  can  find  no 
evidence  of  its  having  been  twice  charged  as  con- 
tended by  appellants. 

We  have  but  little  evidence  of  the  value  of  this 
stock.  It  was  conceded  by  appellants,  however, 
that  it  was  worth  $30  per  share,  and  in  the  amend- 
ment of  the  decree  now  made,  it  is  placed  at  that 
figure,  with  the  proper  allowance  of  interest. 

The  practical  effect  is  to  reduce  the  amount 
which  the  appellants  must  pay  to  redeem,  to 
forty-three  thousand  three  hundred  and  twenty- 
nine  dollars  and  seventy -three  cents  ($43,329.73), 
and  with  this  modification  of  our  order  of  January 
3,  1888,  the  decree  is  affirmed,  and  it  is  ordered 
that  the  record  be  remitted. 

Opinions  by  Paxson,  J. 

Mekcub,  C.  J.,  did  not  sit 

L.  L.,  Jr. 


Jan.  '87,  246.  January  31, 1888. 

Commonwealth  v.  Eichelberger. 

Common  law — Larceny — What  amounte  to — 
Poseemon — Property — Special  verdict — Prac- 
tice, 

When  by  means  of  any  trick  or  artifice  the  owner 
of  property  is  indaoed  to  part  with  the  possession 
only,  still  meaning  to  retain  the  right  of  property,  the 
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taking  by  suoli  means  will  amonnt  to  Uroenj ;  bvif 
the  owner  part  with  not  only  the  potseBtion  of  the 
goods,  bat  the  right  and  property  in  them  also,  the 
offenoe  of  the  party  obtaining  them  will  not  be  lar- 
ceny, bat  the  offence  of  obtaining  goods  by  false  pre- 
tences. 


A.  having  given  his  note  with  an  indorser  to  a  bank 
for  $1600  called  at  maturity  to  renew  the  same,  paid 
to  the  cashier  the  discount  on  a  new  note  of  that 
amount  for  ninety  days,  and  obtained  back  said  note 
by  giving  the  cashier  a  new  note  for  $16  with  the  same 
indorser.  The  cashier  believed  he  was  getting  a  new 
note  for  $1600,  and  A.  acted  with  deliberate  design 
and  intent  to  defraud  the  bank : 

Held,  that  A.  was  guilty  of  larceny. 

In  a  criminal  case,  where  the  facts  are  such  as  to 
render  it  a  qaestion  of  law  whether  or  not  the  defend- 
ant is  guilty  of  the  crime  for  which  he  has  been  in- 
dicted, it  is  proper  for  the  Court  to  request  the  Jury  to 
find  the  facts  specially,  and  subsequently  to  enter 
judgment  on  the  special  verdict. 

Error  to  the  Quarter  Sessions  of  Lehigh 
County. 

Indictment,  against  Samuel  E.  Eichelberger 
for  the  larceny  of  a  promissory  note  from  the 
Coopersburg  Savings  Bank. 

On  the  trial,  before  Albright,  P.  J.,'  the 
jury  under  direction  of  the  Court  found  a  special 
▼erdict  as  follows : — 

We,  the  jurors  empanellexl  in  this  case,  find 
the  following  facts:  On  July  21,  1886,  the 
Coopersburg  Savings  Bank  was  the  holder  and 
owner  of  a  promissory  note,  made  by  the  de- 
fendant, and  indorsed  by  John  Eichelberger,  of 
which  the  following  is  a  copy : — 

11600.  GooPBBSBUHo,  April  19, 1886. 

Ninety  days  after  date,  I  promise  to  pay  to  the  order 
of  John  Eichelberger,  at  the  Coopersburg  Savings  Bank, 
sixteen  hundred  dollars,  without  defalcation,  for  value 
received. 

Credit  th6  drawer.  S.  E.  Eicbelbbrgbb. 

John  Bicbblbbbobb. 

Indorsed— JoHAKKBS  Eichklbbbobb. 

Said  note  wiw  the  last  of  a  number  of  like 
notes  given  during  a  period  of  three  years,  each 
being  a  renewal  of  the  one  immediately  preced- 
ing it;  said  notes  had  been  discounted  by  said 
bank,  the  defendant  having  received  the  proceeds 
thereof. 

On  said  21st  day  of  July,  1886,  defendant 
called -at  said  bank's  place  of  business,  found 
there  George  Blank,  Esq.,  the  cashier  of  the 
bank,  and  had  a  certain  business  transaction  with 
him  respecting  said  note  of  April  19,  1886,  and 
the  renewal  thereof.  Defendant  then  paid  to 
the  cashier  the  discount  for  a  renewal  of  the  last- 
mentioned  note,  the  discount  which  would  have 
been  due  on  a  similar  note  for  anothejr  period  of 
ninety  days — that  is,  $25.07^-and  gave  to  said 
cashier  another  note,  of  which  the  following  is  a 
copy: — 


$16.00.  Coopbbsbdbo,  Pa.,  July  21, 1886. 

Ninety  days  after  date,  I  promise  to  pay  to  the  order 
of  John  Eichelberger,  al  the  Coopersburg  Savings  Baitk, 
sixteen  dollars,  without  defalcation,  for  value  received. 

Credit  the  drawer.  S.  K.  Eichblbbbobb. 

JoHJLirvBS  Eichblbbbobb. 

Indorsed — Johaitrbs  Exohblbbbgbb. 

Thereupon  said  Blank  delivered  to  the  de- 
fendant said  note  of  date  of  April  19,  1886,  and 
then  defendant  left  the  bank,  taking  with  him  the 
said  note  so  given  to  him.  Said  Blank,  when  he 
accepted  said  note  for  sixteen  dollars,  believed  it 
was  for  sixteen  hundred  dollars,  and  because  he 
so  believed,  and  for  no  other  reason,  he  was  will- 
ing to  surrender,  and  did  surrender  to  the  de* 
fendant,  said  note  of  April  19,  1886.  He  did 
not  discover  until  about  an  hour  after  the  de- 
fendant had  left  the  bank  that  it  was  for  sixteen 
dollars  only.  The  bank  afterwards  requested  the 
defendant  to  pay  said  sixteen  hundred  dollars — 
that  is,  after  it  would  have  been  due — if  said 
note  for  sixteen  dollars  had  been  written  for  six- 
teen hundred  dollars.  Defendant  never  paid 
said  sixteen  hundred  dollars,  nor  any  part 
thereof.  The  bank  never  again  received  said 
note  of  April  19,  1886.  The  bank  still  holds 
said  note  for  sixteen  dollars.  Defendant  said 
nothing  to  the  cashier  as  to  what  amonnt  the 
note  of  July  21,  1886,  was  written  for.  When 
defendant  delivered  to  the  cashier  the  note  for 
sixteen  dollars,  he  (the  defendant)  knew  that  it 
was  for  sixteen  and  not  for  sixteen  hundred  dol- 
lars, and  he  (the  defendant)  knew  that  the 
cashier,  in  giving  up  the  note  for  sixteen  hun- 
dred dollars,  was  mistaken,  in  that  he  had  over- 
looked the  fact  that  it  was  for  sixteen  dollars 
only.  Defendant  knew  when  the  note  for  sixteen 
hundred  dollars  was  surrendered  to  him  that  the 
cashier  believed  he  had  received  another  note  for 
sixteen  hundred  dollars,  and  that  if  the  cashier 
had  not  so  believed  he  would  not  have  given  up 
said  note.  The  defendant  made  and  presented 
the  note  for  sixteen  dollars  with  the  deliberate 
design  and  intention  to  defraud  said  bank  by  ob- 
taining from  it  said  note  for  sixteen  hundred  dol- 
lars, by  giving  in  its  place  one  for  sixteen  dollars 
only,  and  with  the  design  and  intention  that  the 
officers  ei'Hhe  bank  should  overlook  the  fact  that 
the  note  offered  was  for  sixteen  dollars  only,  and 
that  by  reason  of  such  oversight  and  mistake  he 
should  give  up  the  note  for  sixteen  hondred  dol- 
lars. 

tf  the  facts  stated  and  the  acts  of  the  defendant 
above  set  forth  are  sufficient,  in  the  opinion  of 
the  Court,  to  warrant  a  conviction  of  the  de- 
fendant of  the  crime  of  larceny,  then  the  jury 
do  say  that  he  (the  defendant)  is  guilty  of  larceny 
in  manner  and  form  as  he  stands  indicted.  If 
not  sufficient,  then  the  jury  find  the  defendant 
not  guilty. 
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The  Court,  in  an  opinion  by  Albright,  P. 
J.,  subsequentlj  entered  judgment  on  the  8pe<Hal 
Terdict  for  defendant.  The  Commonwealth  there- 
upon took  this  writ,  assigning  for  error  the  entry 
of  jadgment  for  defendant,  the  overruling  of  a 
iDOtion  for  judgment  made  by  the  Commonwealth, 
and  the  failure  to  pi^  sentence  on  defendant. 

Bohert  E.  Wright  {Marcus  O.  L.  Kline^  Dis- 
trict Attorney,  and  J.  Marshall  Wright^  with 
htm),  for  the  plaintiff  in  error. 

L^wer  V,  Comm.  (15  S.  &  R.  93^,  was  a  case 
of  an  absolute  sale  and  deliveiy  of  goods  for  a 
worthless  check,  and  is  inapplicable.  In  cases 
dofielj  analogous  to  that  in  hand  the  offence  has 
heen  held  to  amount  to  larceny. 

Hildebrand  v.  People,  11  Siokels,  394. 

Qneen  r.  MoKale,  11  Cox  C.  C.  32. 

QQeen  v.  Slowly,  12  Id.  269. 

Loomis  o.  People,  22  SiokelB,  322. 

Shipply  ».  People,  41  Id.  375. 

Justices  V.  People  ex  rel,,  45  Id.  12. 

Comm.  V,  Barry,  124  Mass.  326. 

Queen  p.  Middleton,  1  Ghreen  Crim.  L.  R.  9,  eto. 

Qaeen  v.  Slowly  et  a/.,  1  Id.  30. 

Peofle  V.  Shaw,  6  Crim.  L.  Mag.  836. 

Qaeen  v.  Rodway,  38  K  C.  L.  R.  334. 

Comm.  p.  Wilde,  5  Gray,  83. 

Comm.  V.  0*Malley,  97  Mass.  584. 

Comm.  9.  Barry,  126  Mass.  390. 

Bailey  e.  State,  68  Ala.  414. 

Wol&tein  v.  People,  13  K.  Y.  Sup.  Ct.  121. 

Wilson  P.  SUte,  1  Port.  118. 

U.  S.  V.  Rodgers,  1  Mack.  D.  C.  419. 

Gmnson  v.  State,  89  Ind.  533. 

8ute  V.  Williamson,  1  Honst.  C.  C.  155. 

SUte  p.  Anderson,  26  Minn.  66. 

Walters  p.  Stote,  14  Tex.  App.  266. 

Queen  p.  Johnson,  2  Den.  C.  C.  310. 

Queen  p.  Twist,  29  L.  T.  N.  S.  546. 

Queen  p.  Little,  10  Cox  C.  C.  559. 

Qoeen  p.  Wehb,  5  Id.  154. 

Queen  v.  Braml^,  8  Id.  468. 

Queen  p.  OUver,  2  Ros,  C.  &  M.  221. 

Queen  p.  Cohen,  5  Bng.  L.  £q.  546. 

Queen  p.  Smith,  9  Id.  532. 

A  jury  has  a  right  in  all  cases  whatever, 
whether  capital  or  otherwise,  to  find  a  special 
Terdict  by  which  facts  are  put  on  record,  and 
the  law  is  submitted  to  the  Judges.  It  is  suffi- 
dent  if  the  jury  find  all  the  substantial  requisites 
of  the  charge  without  following  the  technical 
language  used  in  the  indictment ;  and  it  is  not 
oecessaiy  that,  after  stating  the  facts,  they  should 
draw  any  legal  conclusion. 

Comm.  p.  Cbathams,  14  Wright,  181. 

Edward  Harvey  (M.  O,  Hennxnger  and  A,  G* 
Dtwalt  with  him),  for  the  defendant  in  error. 

The  authorities  are  clear  that  the  act  of  defen^ 
dant  did  not  amount  to  larceny. 

Batsett  V.  Bpafibid,  45  N.  Y.  392. 
EUiott  p.  Comm.,  12  Bush  (Kj.),  176. 
Kelly  p.  People,  13  N.  Y.  Sup.  Ct.  509. 
Welsh  p.  People,  17  III.  339. 
Wileon  p.  State,  1  Porter,  118. 
KoM  p.  Pec^le,  6  HiU  (N.  Y.),  294. 


Mowrey  p.  Walsh,  8  Cow.  (N.  Y.)  288. 
Powell  9,  Hqyland,  6  Bzch.  70. 
Queen  p.  Thomas,  9  C.  &  P.  741. 
People  p.  McDonald,  43  N.  Y.  61. 
Smith  p.  People,  63  N.  Y.  111. 
Thome  p.  Turok,  94  N.  Y.  90. 
Kellogg  p.  SUte,  26  Ohio  St.  15. 
Lower  p.  Comm.,  15  S.  &  R.  93. 
Comm.  p.  LoveU,  2  Phila.  385. 

The  analogous  oases  are  to  that  effect. 
Queen  p.  Wilson,  8  C.  &  P.  111. 
Parkes's  Case,  2  Leaoh,  775. 
Queen  p.  Adams,  1  Den.  C.  C.  38. 
Qaeen  p.  Barnes,  2  Id.  59. 
Queen  p.  ESsez,  D.  &  B.  371. 

The  Court  cannot  enter  judgment  on  the 
special  verdict.  This  would  infringe  on  the 
defendant's  constitutional  right  to  have  the  jury 
pass  on  the  whole  case. 

Hntohlnson  p.  Comm.,  82  Pa.  St.  478. 

Kane  p.  Comm.,  89  Id.  522. 

Nioholson  p.  Comm.,  91  Id.  390. 

Comm.  p.  Chathams,  50  Id.  181. 

Comm.  p.  Knapp,  10  Pick.  495. 

People  p.  Crosswell,  3  Johns.  Cas.  377. 

March  19,  1888.  Thb  Coubt.  The  defend- 
ant  %as  indicted  for  larceny.  The  jury  found  a  spe- 
cial verdict,  from  which  we  learn  that  the  Coopers- 
burg  Savings  Bank  held  his  promissory  note, 
indorsed  by  John  Eichelberger,  for  the  sum  of 
sixteen  hundred  dollars ;  that  on  the  twenty-first 
day  of  July,  1886,  he  called  at  said  bank  to  renew 
the  note ;  that  he  paid  the  discount  thereon  for 
another  period  of  ninety  days,  viz :  |25.07 ;  that  he 
obtained  his  said  note  of  sixteen  hundred  dollars 
by  giring  the  cashier  a  new  note  for  sixteen  dol- 
lars with  the  same  indorser;  that  when  the  cashier 
received  the  note  for  sixteen  dollars,  he  believed 
he  was  getting  a  note  for  sixteen  hundred  dollars, 
and  would  not  otherwise  have  surrendered  the 
old  note;  that  ''the  defendant  made  and  pre- 
sented the  note  for  sixteen  dollars  with  the 
deliberate  design  and  intention  to  defraud  said 
bank  by  obtaining  from  it  said  note  for  sixteen 
hundred  dollars  'by  giving  in  its  place  one  for 
sixteen  dollars  only,  and  with  the  design  and  in- 
tention that  the  officers  of  the  bank  should  over- 
look the  fact  that  the  note  offered  was  for  sixteen 
dollars  only,  and  that  by  reason  of  such  oversight 
and  mistake  should  give  up  the  note  for  sixteen 
hundred  dollars." 

The  special  verdict  further  sets  forth  that  "  if 
the  facts  stated  and  the  acts  of  the  defendant 
above  set  forth  are  sufficient  in  the  opinion  of  the 
Court  to  warrant  a  conviction  of  the  defendant  of 
the  crime  of  larceny,  then  the  jury  do  say,  that 
he,  the  defendant,  is  guilty  of  larceny  in  manner 
and  form  as  he  stands  indicted.  If  not  sufficient, 
then  the  jury  find  the  defendant  not  guilty." 

The  learned  Court  below  entered  a  judgment 
for  the  defendant  upon  the  facts  as 'found  by  the 
jury. 
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It  is  difficult  to  imagine  a  more  dishonest  fraud 
than  the  one  above  stated.  We  must  be  careful, 
however,  that  in  our  just  indignation  of  so  pal- 
pable a  trick  we  are  not  carried  beyond  the  line 
of  recognized  law.  It  is  for  the  Legislature  to 
say  what  offences  shall  constitute  larceny;  our 
duty  ends  with  declaring  whether  the  case  comes 
within  the  Act  of  Assembly. 

Just  here  it  is  proper  to  say  that  in  the  argu> 
ment  at  bar  the  r^ht  was  questioned  of  taking  a 
special  verdict  in  criminal  cases.  It  is  rarely 
done  becaose  a  case  seldom  arises  in  which  duch 
a  coarse  is  useful  or  necessary.  In  the  case  in 
hand  we  think  the  learned  Judge  below  acted 
wisely  in  requesting  the  jury  to  find  the  facts 
specially.  They  were  altogether  peculiar,  if  not 
without  precedent,  and  the  <dise  itself  lies  upon 
the  border.  The  right  of  the  Court  to  take  a 
special  verdict  in  criminal  cases  was  decided  in 
Com.  V,  Chathams  (50  Penna.  181),  and  the 
same  rule  has  been  laid  down  in  at  least  two  re- 
cent cases  not  yet  reported. 

It  was  held  by  the  Court  below  that  the  case 
was  ruled  by  Lewer  v.  Commonwealth  (15  8.  & 
B.  93).  It  was  in  the  application  in  that  caie  to 
the  facts  of  the  present  one  that  we  think  the 
learned  and  able  Judge  inadvertently  fell  into 
error.  Lewer  r.  Com.  was  well  decided  and  we 
adhere  to  every  word  there  said.  That  was  a 
case*  however,  of  a  sale  and  delivery  of  certain 
merchandise  to  one  M.  D.  Lewer,  who  falsely  re- 
presented himself  as  the  agent  of  his  brother.  It 
was  not  pretended  that  the  owner  of  the  merchan- 
dise did  not  intend  to  part  with  both  the  title  to 
and  the  property  therein;  they  were  simply 
overreached  by  means  of  the  above  and  other 
false  statements,  and  sold  and  delivered  their 
goods  to  a  knave.  It  was  a  case  of  cheating  by 
false  pretences — nothing  more ;  the  purchaser  ob- 
tained a  credit  by  means  of  false  representations. 

The  ingenuity  of  the  learned  counsel  has  fur- 
nished us  with  a  large  array  of  authorities  on 
both  sides  of  this  interesting  question,  but  it 
would  occupy  too  much  space  to  refer  to  them  in 
detail.  I  bad  occasion  several  years  ago,  when 
occupying  a  seat  on  the  bench  of  the  Common 
Pleas  of  Philadelphia,  to  consider  the  question  of 
constructive  larceny  with  considerable  care  in  the 
case  of  Com.  v.  Yerkes  (29  Legal  Intelligencer, 
p.  60),  and  to  which  I  take  the  liberty  to  refer 
as  the  only  Pennsylvania  case  which  is  upon  all 
fours  with  this. 

It  was  there  said  i  *^  The  distinction  between 
larceny  and  false  pretences  is  a  very  nice  one  in 
many  instances.  In  some  of  the  old  English 
cases  the  diiference  is  more  artificial  than  real, 
and  rests  purely  upon  technical  grounds.  Much 
of  this  nicety  is  doubtless  owing  to  the  fact 
that  at  the  time  many  of  the  cases  were  decided 
larceny  was  a  capital  felony  in  England,  and  the 


Judges  naturall^r  leaned  to  a  merciful  interpreta- 
tion of  the  law  out  of  a  tender  r^ard  for  human 
life. 

''  The  distinction  between  larceny  and  cheating 
by  false  pretences  is  well  stated  in  Russel  on 
Crimes,  4  ed.  iOO.  After  an  exhaustive  review 
of  the  oases  the  learned  author  says :  *  The  ew- 
rect  distinction  in  cases  of  this  kind  seems  to  be, 
that  if  by  means  of  any  trick  or  artifice,  the 
owner  of  property  is'  induced  to  part  with  the 
possessi^m  only,  still  meaning  to  retain  tlie  right 
of  property,  the  taking  by  such  means  will 
amount  to  larceny ;  but  if  the  owner  part  with, 
not  only  the  possession  of  the  goods,  but  the  right 
of  property  in  them  also,  the  offence  of  the  party 
obtaining  them  will  not  be  larceny,  but  the 
ofience  of  obtaining  goods  by  false  pretences.'" 

I  could  not  add  to  this  were  I  to  write  a  vol- 
ume. It  is  the  principle  running  through  all  the 
cases,  including  Lewer  v.  Commonwealth.  The 
rule  itself  is  distinct  and  clearly  cut;  the  difficulty 
consists  in  its  application  to  the  facts  of  each  par- 
ticular case,  varied  as  they  are  by  the  ingenuity 
of  the  particular  rogue  who  makes  the  facts.  It 
remains  to  apply  the  rule  to  this  case. 

The  defendant  was  indicted,  under  section  104 
of  the  Crimes  Act  of  31  March,  1860,  for  the 
larceny  of  a  promissory  note  of  the  value  of  six- 
teen hundred  dollars,  the  property  of  the  Coop- 
erstown  Savings  Bank,  and  the  jury  have  found 
that  it  was  obtained  animo  furandi.  The  bank 
parted  with  the  possession ;  if  it  also  intended  to 
part  with  its  property  represented  by  the  note, 
we  have  no  hesitation  is  sajring  the  offence  of  the 
d^endant  was  not  larceny,  whatever  else  it  maj 
have  been. 

In  considering  this  question  regard  must  be 
had  to  the  nature  of  the  proper^  alleged  to  have 
been  stolen.  It  was  a  promissory  note,  as  before 
stated,  of  the  value  of  sixteen  hundred  dollars. 
What  gave  it  that  value?  Certainly  not  the  pa- 
per upon  which  it  was  written,  for  that  was  of  so 
inconsiderable  value  as  not  to  be  the  subject  of 
larceny.  It  was  clear  that  it  was  valuable  only 
in  so  far  as  it  was  a  representative  of  moneys  as 
the  evidence  of  a  debt  which  the  bank  held 
against  the  defendant.  The  bank  did  not  intend 
to  part  with  its  property  in  this  note  considered 
as  an  evidence  of  debt.  •  The  note  was  not  the 
debt;  it  was  the  mere  evidence  of  it.  That  it 
did  not  intend  to  part  with  any  right  (^  property 
is  manifest  from  the  fact  that  the  cashier  thought 
he  was  receiving  in  exchange  for  the  note  parted 
with,  a  similar  evidence  of  such  debt,  of  equal 
amount  and  of  equal  value.  It  would  be  the 
baldest  technicality,  a  mere  sticking  in  the  bark, 
to  hold  that  the  bank  intended  to  part  with  any 
right  of  property  by  a  mere  delivery  to  the  de- 
fendant of  a  piece  of  paper  which,  qua  paper,  was 
of  no  value.  It  did  not  intend  to  deliver  the  eri- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


199 


deuce  of  its  debt  to  the  defendant,  because  it  sup- 
posed it  was  getlii^  another  of  equal  value,  and 
would  have  received  it  but  for  the  trick  and  fraud 
cfthedefendaDti 

In  the  absence  of  anj  decision  of  this  Court 
folly  eovering  the  facts. <^  the  case  it  was  natural 
mi  proper  for  the  learned  Judge  below  to  give 
tbe  defendant  the  benefit  of  the  doubt  which  he 
efidentlj  entwtained.  Were  we  in  doubt  we 
woald  do  Hkewiae,  bnt  we  ai^  all  of  opinion  that 
upon  the  fiaota  found  by  the  jury  the  oflbnce  is 
kreeny. 

The  judgment  is  reversed^  and  it  is  ordered 
tkst  the  record  1^  remitted  with  instructions  to 
tk  Court  below  to  enter  judgment  for  the  Com- 
BODwealth,  and  to  proceed  to  sentence  the  de- 
fendant according  to  law. 

Opinion  by  Faxson,  J« 

Tbuvkbt  and  Clabk,  JJ.,  absent. 

L.  L.,  jr« 


Jq^  '87, 120.  March  5, 1888. 

Jackson  v.  Emmens. 

Prinetpal  and  agent^^IAahility  of  prineipcd  for 
acts  of  affent^^Evidence — A$iutnp$i/, 

'Id  an  action  to  charge  a  defendant  for  the  acts  of  his 
igent,  it  being  admitted  that  the  defendant  informed 
the  plaintiff  that  B.  was  his  agent  in  the  matter  in 
question,  the  i>ower  given  to  E.  cannot  be  limited  hy 
$Dj  dedarations  made  hy  defendant  to  S.  or  by  B.  to 
detedant  in  the  plaintiflTs  absenoe. 

Ndther  a  letter,  nor  the  envelope  containing  It,  nor 
in  inelosiire  therein  is  admisalble  in  evidence  to  prove 
that  on  the  day  of  its  date  the  writer  was  at  the  place 
from  which  it  was  written  and  mailed. 

When  two  persons  have  a  Joint  option  to  bnj  real 
eitote  at  a  certain  price,  and  agree  to  tsell  the  same  to 
t  third  party,  and  the  contract  is  carried  ont  by  a  oon- 
Tajanoe  from  the  original  holder  to  one  of  the  two  par- 
ties, wbo  conveys  to  the  third  party,  and  receives  the 
eoDitderatioB  therefor,  the  other  may  recover  his  share 
of  the  profits  by  an  action  of  assampsit  on  the  common 
•oants  for  money  had  and  received. 

A.  and  B.  having  a  joint  option  to  buy  real  estate  for 
KKKM),  agreed  with  C.  that  he,  C,  shonld  find  a  par- 
ehuer  therefor  and  receive  for  his  services  all  the  pur- 
ehise-money  in  excess  of  $8000.  C.  foand  a  purchaser 
for  |9(J00,  bnt  the  consummation  of  the  transaction 
vw  postpcmed  lor  various  reasons  until  B.  was  com- 
pelled to  go  West.  Before  leaving  he  told  A.  that  he 
hid  appointed  his  brother  B.  to  act  for  him  in  this 
matter  daring  his  absence.  A.  and.B.  procured  a  new 
optioD  to  buy  the  land,  and  eventually  sold  the  same 
to  the  purchaser  procured  by  C,  the  title  being  made 
Ihnragh  B.  at  the  request  of  the  purehaser,  and  the 
•oasidsration  being  paid  to  him.  In  an  aotion  brought 
\j  A.  against  B.  to  recover  his  share  of  the  profits 
made,  B.  defended  on  the  ground  that  A.  and  E.  had 
made  a  new  contract  which  was  in  excess  of  E.'s  author- 
ity, that  he  on  his  return  home  had  repudiated  this 
eontraet,  and  had  never  received  any  of  the  profits 
thereof: 


Heidf  that  it  was  not  error  for  the  Court  below  to 
charge  the  Jury,  (1)  that  if  B.  appointed  E.  his  general 
agent  to  attend  to  this  matter,  he  was  bound  by  the 
acts  of  his  agent  and  liable  to  pay  A.  his  share  of  the 
I»roAt8,  though  he  never  reoeived  from  B.  any  of  the 
money ;  and  (2)  that  if  B.  appointed  B.  his  agent 
simply  to  carry  out  the  original  contract,  and  if  E.  ex- 
ceeded his  powers,  B.  had  a  right  to  repudiate  his  acts 
provided  he  gave  A.  notice  in  time  to  protect  his  in- 
terests. 

Error  to  the  Comnkoo  Pleas  of  Northampton 
County. 

Assumpsit,  by  Thomas  F.  Emmens  against 
John  S.  Jackson  I  on  the  common  counts,  for 
money  had  and  received. 

On  the  trial,  before  Rbedbb,  J.,  the  following 
facts  appeared:  In  the  spring  and  summer  of 
1885  the  plaintiff  and  defendant  by  a  joint  inter- 
est were  possessed  of  a  ^tten  agreement  or  op* 
tion  terminating  July  4, 1884,  with  William  W^ 
sir  and  wife,  for  the  purchase  i)i  a  tract  of  land 
for  $6000.  While  the  option  was  in  force  they 
negotiated  for  the  sale  of  the  property  to  the  Pen 
Argyl  Land  Improvement  Company,  through  its 
agent,  Hiram  Westbrook.  The  agreement  with 
Westbrook  was  that  the  ^intiff  and  defendant 
were  to  receive  $8000  for  the  property,  and  all 
over  that  amonnt  Westbrook  was  to  have  for  his 
services.  This  agreement,  however,  was  made 
with  Westbrook  before  the  other  parties  knew 
anything  of  the  Land  Improvement  Company  as 
a  purchaser.  The  price  finally  agreed  upon  with 
the  Land  Improvement  Company  was  $9000, 
which  would  leave  a  profit  of  $3000.  Of  this 
amount  the  plaintiff  and  defendant  were  each  to 
receive  $1000.  Before  the  sale  waa  consumma- 
ted the  option  held  by  Emmens  and  Jackson,  be- 
ing about  to  expire,  was  renewed  for  fifteen  days. 
This  renewal  was  evidenced  at  the  trial  by  a  cer- 
tain pencil  memorandum  on  a  slip  of  paper  which 
the  pkintiff  had  written  and  given  to  the  defen- 
dant with  instructions  to  copy  it  on  the  original 
option.  Defendant,  however,  had  that  memoran- 
dum signed  and  witnessed  without  a  date. 

The  agreement  between  the  plaintiff  and  defen- 
dant and  the  Land  Improvement  Company  was 
made  during  the  term  of  the  <^tion,  and  the  price 
was  fixed,  the  mode  of  payment  arranged,  and  ja 
time  for  the  deed  to  be  oiade  and  the  xx>n8idera- 
tion  paid  was  set.  The  sale  of  the  land  as  it  was 
finally  i^reed  upon,  was  effected  by  Emmens  with 
S.  M.  Sohenck,  the  secretary  of  the  company. 
All  that  remained  to  be  done  was  to  make  the 
conveyance.  From  time  to  time  this  was  post- 
poned, because  the  company  was  not  ready  with 
the  money.  The  company  wished  to  give  some  < 
lots  as  part  of  the  consideration.  Defendant 
agreed  to  take  some  lots,  and  testified  that  plain- 
tiff did  also.     This  plaintiff  denied. 

This  land  to  be  conveyed  was  part  of  a  larger 
tract  charged  with  a  widow's  support  and  mainte- 
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nance*  Defendant,  his  broiher  and  father,  had 
purchased  a  part  of  this  tract  before,  and  had  as- 
sumed this  chaim.  The  oompanj  to  get  the 
property  clear  of  the  chai^  desired  that  their 
deed  should  come  from  defendant.  It  was  there- 
fore agreed  that  Welsir  should  convey  to  Jackson 
and  Jackson  oonvey  to  the  company.  Bdbre  the 
payment  for  the  property  was  made,  the  defendaat, 
Jackson,  had  to  go  West  on  a  business  trip.  Be- 
fore leaving  he  completed  all  the  arrangements 
for  consummating  tl^  sale,  having  the  property 
surveyed,  arid  stating  publicly  that  during  his  ab- 
sence his  brother,  Richard  Jackson,  would  act  for 
him,  and  make  the  deed  for  him. 

During  John  S.  Jackson's  absence,  at  plain- 
tiff's suggestion  it  was  agreed  that  the  plaintiff 
should  draw  up  a  paper  extending  the  option  for 
thirty  days  to  Richard*  Jackson  on  the  payment 
of  1500,  which  sum  the  said  Richard  Jackson  was 
to  advance.  And  it  was  understood  thtit  if  Wel- 
sir  agreed  to  sign  the  extension  then  another 
paper  was  to  be  drawn  between  the  plaintiff  and 
Richard  Jackson,  showing  the  respective  rights 
of  all  the  parties.     Emmens  did  draw  up  such  a 

Skper  on  July  25,  1884,  giving  an  option  to 
ichard  Jackson  f<n*  thirty  days  on  the  payment 
of  $500,  and  Richard  Jackson  took  it  along  with 
him  and  subsequently  toLd  Emmens  that  he  had 
seen  Welsir  and  '*  he  would  not  sign  anything." 
When  the  plaintiff  below  visited  Pen  Argyl  again 
and  was  told  that  the  paper  he  had  drawn  was 
not  signed,  be  asked  for  its  return  and  was  told 
by  Richard  Jackson  that  he  had  given  it  to  Hiram 
Westbrook.  It  was  not  forthcoming,  and  as  it 
was  understood  not  to  have  been  signed,  it  was 
forgotten.  Shortly  after  this  the  property  was 
conveyed  to  the  Land  Improvement  Company, 
Richard  Jackson  making  the  deed,  and  receiving 
the  consideration  money,  a  mortgage  for  $4000, 
cash  $1000,  a  note  at  ninety  days  for  $1500,  and 
eight  lots,  standing,  as  claimed-  by  defendant,  at 
$2000,  defendant  claiming  that  the  remaining 
$500  were  never  paid.  There  was  evidence, 
however,  that  this  $500  had  been  paid.  There 
was  also  evidence  that  Richard  Jackson  paid 
Westbrook  $500,  and  that  defendant  promised 
him  that  he  should  receive  all  his  money. 

The  plaintiff  demanded  his  share  of  the  profits 
of  the  transaction  from  both  brothers,  but  was 
refused  payment  on  various  pretexts.  He  testified 
that  defendant  promised  to  pay  him  when  the 
above  note  came  due,  but  not  receiving  payment 
he  finally  brought  this  suit,  claiming  that  the 
original  agreement  between  him  and  defendant 
'  was  substantially  executed,  and  that  Richard 
Jackson  had  throughout  acted  merely  as  his 
brother's  agent. 

The  defendant  denied  that  the  original  agree- 
ment had  been  carried  out,  and  asserted  that  a 
different  contract  was  made  by  plaintiff  and  his, 


defendant's,  brother,  with  the  Improvement  Com. 
pany,  during  the  defendant's  absence,  which  con- 
tract he  had  not  authorized  his  broths  to  make, 
and  which  he  repudiated  upon  his  return  home, 
and  that  be  had  never  received  any  of  the  froits 
of  this  contract. 

Defendant  offisred  to  prove  by  his  own  testi* 
mony  that  his  brother  Richard,  upon  his  return, 
told  him  the  terms  of  the  contract  which  he  and  Mr. 
Emmens  had  consunnnated  with  the  Pen  Argyi 
Land  Improvement  Company,  and  that  the  same 
was  materially  different  i^m  the  contract  which 
the  agent  was  authcn^ized  to  make,  and  that  he 
notified  his  agent  of  his  disavowal  of  that  coa- 
tract,  and  that  he  notified  Mr.  Emmens  that  be 
repudiated  the  contract,  and  that  he  never  recetved 
any  of  its  considerations,  neither  a  dollar  of  the 
money  paid,  nor  any  conveyance  of  any  part  of 
the  lots.  Objected  to  as  incompetent,  irrelevant, 
res  inter  alios  actOj  and  hearsay. 

The  Court.  '<  After  a  careful  consideration 
of  the  proposition  and  objections,  I  have  come  to 
the  conclusion  that  you  cannot  oflbr  in  evidence 
any  declarations  or  statements  made  between 
John  S.  Jackson,  by  either  John  S.  Jackson  to 
Richard  Jackson  or  by  Itichard  Jackson  to  John 
S.  Jackson ;  the  fact  may  be  proven,  however, 
under  your  offer,  that  Richard  Jackson,  upon 
John  S.  Jackson's  return  from  the  West,  told 
him  what  ^e  terms  of  the  contract  were.  You 
may  prove  the  fact,  also,  that  he  refused  to  accept 
the  contract  as  made ;  but  what  was  said  in  the 
refusal  or  what  was  said  to  him  in  relation  to  the 
terms  of  the  contract  wtU  be  ezdoded."  Ex- 
ception. 

The  defendant  also  offered  to  prove  by  Richard 
Jackson,  the  instructions  given  him  by  defen- 
dant. Objected  to,  for  the  same  reasons,  and  as 
allowing  the  defendant  to  prove  by  his  own  state- 
ment in  plaintiff's  absence,  what  the  contract  was. 

Thb  Coubt.  *<  The  witness  will  be  permitted 
to  testify  that  his  brother  told  him  what  the  terms 
of  the  contract  were,  but  will  not  be  permitted  to 
testify  specifically  to  what  his  brother  said  they 
were."     Exception. 

Defendant  offered  in  evidence  a  letter  written 
by  him  in  July  27,  188^  from  Dayton,  Ohio,  to 
prove  that  he  was  not  in  Pen  Argyl  on  July  25. 
Objected  to,  as  not  evidence  in  itself.  Objection 
sustained,  and  evidence  rejected.     Exception. 

Defendant  then  offered  the  envelopes  and  an 
inclosure  in  the  above  letter  to  prove  the  same 
fact  Objected  to.  Objection  sustained,  and 
evidence  rejected.    Exception. 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows : — 

(1)  Under  the  pleadings  and  evidence  in  the 
cause,  the  verdict  must  be  for  the  defmdant. 
Answer.    <<  That  point  I  deny." 

(5)  There  is  no  suf&cient  evidence,  to  submit 
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to  the  jury,  of  fraud  or  collusion  between  the  de- 
iesdaDt  and  Richard  Jackson  in  the  final  arrange 
iBentfl  of  conTeyance  to  deprive  the  plaintiff  of 
his  rigkts  nnder  tbe  original  option  and  its  exten- 
flioo  of  July  5.     An$ufer.    ^^  That  point  I  denj." 

(6)  The  plaintiff  is  not  entitled  to  recover  the 
one  thoosand  dollars  claimed  by  him  to  represent 
the  one-diird  of  the  profits  in  the  contract, 
AtuwiT.  ^  That  point  I  deny,  and  in  connection 
with  that  proposition  I  want  to  say  this  to  you : 
If  pu  find  that  the  anrangement  was  as  testified 
to  by  Thomas  F.  Emmens^  that  he  and  John 
Stier  Jackson  should  sell  the  property  for 
eight  thousand  dollars,  and  that  Hiram  West- 
hnuk  was  entitled  to  receive  all  over  eight 
thousand  doUars  that  he  could  sell  the  property 
for,  then,  no  matter  if  the  property  may  have 
hrooght  eighty-five  hundred  dollars,  Mr.  Emmens 
would  be  entitled  to  A  thousand  dollars  of  it.  So, 
also,  he  would  be  entitled  to  receive,  if  he  is  en- 
titled to  receive  anything,  whatever,  if  you  be- 
KeTe  that  to  be  the  contract,  may  be  the  differ- 
ence between  the  price  the  property  sold  for,  pro- 
Tiding  it  does  not  exceed  eight  thousand  dollars 
and  the  six  th'onsand  paid  to  Welsir,  and  if  it 
brought  more  than  eight  thousand  dollars,  and 
there  is  no  testimony  here  to  show  it  did  not,  then 
Thomas  F.  Emmens  would  be  entitled,  if  that 
was  Ike  original  arrangement,  to  receive  the 
dioasand  dollars.  If  the  original  arrangement 
was  that  the  profits  of  the  contract,  the  fruits  of 
this  agreement,  should  be  divided  between  three 
of  them,  then,  as  the  |nt>perty  did  not  realize 
quite  nine  thonsand  dollars,  he  would  be  only  en- 
titled to  receive  one-third  of  whatever  profit  was 
received.** 

Tbe  Court  charged  the  jury,  itder  alia^  as  fol- 
lows :  '<  If  John  Stier  Jackson  upon  the  point 
of  his  departure  for  the  West,  told  Thomas  F. 
Emmens  t-hot  Richard  Jackson  had  general  power 
to  attend  to  this  business  for  him  then  he  was  his 
general  agent,  and  any  contract  or  arrangement 
that  Richard  Jackson  made  for  him  in  his  absence 
he  is  bound  by,  and  if  his  agent,  so  constituted 
bj  him  for  the  general  purpose  of  concluding  this 
business,  made  any  contract  as  such  agent  having 
such  general  poVrer,  thep  John  Stier  Jackson  was 
concluded  by  whatever  arrangement  Richard 
Jackson,  as  his  agent,  made,  and  when  the  fruits 
and  profits  of  that  contract  came  into  the  hands 
of  lUehard  Jackson,  the  agent  so  constituted 
generally  by  John  Stier  Jackson,  or  whom  he 
tdd  Thomas  F.  Emmens  he  had  so  constituted 
as  his  agent  generally,  then  the  liability  of  John 
iS.  Jackson  attached  to  Richard  Jackson  and  he 
became  liable  to  pay,  although  he  had  never  re- 
ceived one  dollar  of  money  from  his  agent, 
Richard  Jackson, 

**  If,  on  tbe  other  hand,  you  find  that  John 


Stier  Jackson  did  not  tell  Thomas  F.  Emmens 
that  Richard  Jackson  was  oonstituted  his  agent 
to  conclude  this  busiifiess  generally,  but  told  him 
that  he  was  his  agent  simply  for  the  purpose  of 
carrying  out  the  contract  as  he  himself  had  made 
it,  and  you  believe  that  the  contract  as  finally 
concluded  was  materially  different  from  the  con- 
tract as  made  by  John  Stier  Jackson  before  he 
left  for  the  West,  then  Richard  Jackson  exceeded 
his  instructions,  exceeded  that  which  Thomas^F. 
Emmens  knew  to  be  his  instructions,  and  John 
Stier  Jackson  had  a  right  to  repudiate  the  barw 
gain,  provided  he  gave  Thomas  F.  Emmens 
notice  of  the  fact,  in  time  for  Thomas  F.  Em- 
mens to  protect  his  interests,  that  he  repudiated 
the  contract. 

'^  You  will  determinefrom  the  testimony,  under 
the  instructions,  of  the  Court,  whether  the  receiv 
ing  of  a  note  for  fifteen  hundred  dollars  in  lieu  of 
the  money,  by  Richard  Jackson,  was  a  material 
alteration  of  the  terms  of  that  contract,  so  as  to 
relieve  John  Stier  Jackson  as  principal  from  the 
action  of  his  agent,  Richard  Jackson.  You  will 
remember  from  the  testimony  that  Richard  Jack- 
sou  received  this  note;  he  took  the  note,  indorsed 
it,  put  it  to  his  individual  credit ;  he  got  the 
money  upon  that  note,  after  having  indorsed  it, 
and,  according  to  the  testimony  c^  Thomas  F. 
Emmens,  certain*  lots  were  assigned  to  Richard 
Jackson  as  collateral  security  to  secure  him 
against  loss  by  reason  of  that  indorsement.  If 
yon  believe  that  to  be  true,  then  I  say  to  you, 
gentlemen  of  the  jury,  that,  as  a  matter  of  law, 
there  was  not  such  a  material  alteration  of  the 
terms  of  the  oootract ;  if  you  find  that  part  of  the 
consideration  was  to  be  two  thousand  dollars; 
that  there  was  no  such  material  alteration  of  the 
terms  of  the  contract,  even  though  you  should 
find  that  those  were  the  instructions  given  by 
John  Stier  Jackson  to  Richard  Jackson,  and  that 
that  was  the  declaration  which  John  Stier  Jackson 
made  to  the  plaintiff,  Thomas  F.  Emmens,  as 
would  relieve  John  Stier  Jackson,  as  principal, 
from  the  act  of  his  agent  in  concluding  the  con- 
tract." , 

Verdict  and  judgment  for  the  plaintiff  for 
$1000;  whereupon  the  defendant  took  this  writ, 
assigning  for  error  the  rejection  of  his  evidence, 
the  answer  to  his  points,  and  the  portions  of  tbe 
charge  of  the  Court  as  above  set  forth. 

Henry  W.  Scott^  for  the  plaintiff  in  error. 

The  plaintiff  should  have  brought  an  action  of 
account.  He  cannot  recover  in  this  case  in  an 
action  of  assumpsit. 

The  plaintiff  below  could  not  recover  from  his 
joint  covenantor  upon  a  contract,  for  money  had 
and  received  to  his  use,  unless  in  point  of  fact  he 
had  received  the  money.  He  could  not  recover 
from  John  S.  Jackson,  if  the  latter  did  not  re- 
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ceive  the  money,  even  if  be,  Jackson,  might  have 
dected  to  hold  his  agent  responaible,  bat  did  not. 

Doebler  v.  Fieher,  14  8.  i  R.  179. 

Searnej  v.  Tumar,  17  Id.  94. 

Morrison  v.  Berkej,  7  Id.  238. 

Witherup  v,  HiU,  9  Id.  p.  11. 

Bomeisler  v.  Dobson,  5  Wh.  404. 

Bethlehem  Borongh  v.  Fire  Company,  31  Bm.  459. 

Kellam  v,  Kellam,  13  Norris,  229. 
If  this  is  a  case  of  a  trust  ex  ikaUfieio^  recov- 
er^conld  only  be  had  against  Richard  Jackson. 
Emmens  knew,  as  a  fkct,  that  Richard  had  no 
general  authority,  bat  a  ^^ecial  one  only,  to  carry 
into  effect  the  instructions  of  his  brother.  And 
if  he  did  not  know  it  as  a  fkct,  he  was  held  legally 
to  know  the  instructions.  Dealing  with  a  known 
agent,  he  is  bound  to  know  his  authority  and 
ccmtracts  with  him  &t  hiB  peril.  The  principal 
has  a  right  to  require  a  strict  execution  of  the 
power  given. 

Story  on  Agenej,  §  192. 

Wilson  V.  Wilson,  2  Casey,  393. 
If  the  agent,  although  innocently,  exceeds  hia 
instructions,  he  is  perecMudly  liable  to  the  party 
dealing  with  him.  The  reaBon  giveo  for  the  pro- 
position is,  <<  that  the  party  dealing  with  him  is 
deprived  of  a  remedy  ag^nst  the  prindpaL"  Vide 
cases  cited  in-— 

Eroeger  v,  Pitcaim,  5  Out.  on  pp.  31^17. 
The  contract  as  executed  waa  a  material  alter- 
ation of  the  original  contract.  It  was  not  there- 
fore binding  on  John  S.  Jackson.  The  conversa* 
tions  between  John  S.  and  Richard  Ja(^9on  were 
evidence  to  prove  the  extent  of  the  kttter's 
agency. 

CharUe  F.  Walter  (0.  H.  Meyere  with  him), 
for  the  defendant  in  error. 

The  action  was  properly  brought  in  assumpsit 

Brubaker  v.  Robinson,  3  P.  &  W.  297. 

MeaftOD  r.  Kaine,  13  Smith,  335. 

McFadden  v,  Erwin,  2  Whart.  37. 

Finlay  v,  Btew&rt,  6  Smith,  183. 

March  19,  1888.  The  Court.  There  is  one 
thing  very  certain  in  this  contention,  and  that  is 
that  the  jury  believed  the  testimony  of  the  plain- 
tiff rather  than  that  of  the  defendant,  and  as  the 
case  was  principally  for  the  jury  little  more  need 
be  said  about  it.  We  may  remark,  however, 
that  the  exceptions  to  the  Court's  ruling  on  the 
proposed  evidence  cannot  be  sustained,  for  if  the 
defendant  informed  the  plaintiff  that  his  brother 
was  .to  act  during  his  absence,  in  his  place,  and 
for  him,  in  the  transaction  then  in  hand,  it  is 
very  clear  that  he  could  not  limit  that  power,  or 
agency,  by  any  declaration  which  his  brother 
made  to  him,  or  he  to  his  brother,  in  the  absence 
of  the  plaintiffi  Of  thi»  proposed  evidence  the 
Court  admitted  quite  as  much  as  the  defendant 
had  a  right  to  expect. 

Nor  can  we  see  why  exception  was  taken  to 
the  Judge's  charge.  There  can  be  no  doubt  that  if 


Richard  Jackson  was  to  act  for  bis  brother,  John 
S.,  during  his  absence,  then  the  latter  was  bound 
by  the  acts  of  the  former,  and  if  so,  dearly,  by  the 
j  arrangement  as  consummated,  the  plaintiff  be- 
came entitled  to  his  thousand  dollars.  MoreoTer, 
the  matter  in  controversy  depended  upon  the 
question  whether  the  defendant  by  himself  or  his 
agent  assumed  to  Mty  the  plaintiff  the  said  sum, 
and  as  to  this,  he,  Emmens,  testifies  that  the  de- 
fendant repeatedly  promised  to  pay  him  as  soon 
as  the  transaction  was  finally  closed.  So  that  the 
plaintiff  was  wanting  in  no  legal  principle  for  the 
sustention  of  his  writ. 

The  judgment  Is  afilrmed. 

Opinion  by  GrORDON,  C.  J. 

Trdnket,  J.,  absent.  c.  k.  z. 


Jan.  '86,  449.  January  21, 1887. 

Barclay  v.  Grove  et  al. 

Statute  of  Limitation* — Continuing  wrong^^ 
Meaeure  of  damages* 

A  party  having  machinery  in  a  building  wrongfoUj 
refused  to  remove  the  same  when  requested  by  a  pnr^ 
chaser  of  the  hnilding  so  to  do.  In  an  action  of  case  by 
said  purchaser  against  such  par^,  brought  mOt^  thin 
sis  yean  after  the  original  wrongful  refiaaal,  to  re> 
cover  damages  for  the  destruction  of  the  plaintiff's  use 
of  his  property  for  six  years  next  before  suit  brought : 

Held,  that  the  cause  of  action  was  a  continuing  one, 
and  that  the  Statute  of  Limitations  was  not,  therefore, 
applicable : 

Held,  fiarther^  that  the  measure  of  damages  was  not 
what  it  would  have  cost  the  plaintiff  to  remove  the 
machinery,  but  the  actual  loss  to  him  by  being  pre- 
vented or  obBtrncted  by  the  defendant  in  the  use  of 
the  premises,  or  from  obtaining  any  income  therefrom. 

Grove  v.  Barclay,  10  Outerbridge,  155,  followed  and 
approved. 

Error  to  the  Common  Fleas  No.  4,  of  Fhik- 
delphia  County. 

Case,  by  Henry  S.  Grove  et  al.  against  John 
K.  Barclay,  to  recover  damages  for  the  obstruc- 
tion of  certain  premises  belonging  to  tlie  plaindflB 
by  certain  heavy  and  cumbrous  machinery  be- 
longing to  defendant. 

On  the  trial  the  following  fiewsts  appeared :  On 
April  1,  1863,  A.  Charles  Barclay  became  the 
owner  of  premises  No.  129  North  Water  Street, 
Philadelphia.  On  the  same  day  John  K.  Bar- 
clay, the  defendant,  became  the  owner  of  the  ad- 
jacent premises,  No.  127  North  Water  Street. 
The  two  Barclays  were  in  partnerriiip  and  used 
both  of  said  properties  for  the  purposes  of  their 
business.  In  both  properties  there  was  pkced 
certain  heavy  and  cumbrous  machinery  which 
was  firm  property.  In  1866  the  BareJaya  dis- 
solved partnership,  and  a  dispute  at  once  arose 
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between  them  as  to  the  ownership  of  the  various 
inn  assets  iooluding  above  maohinerj.  Proceed* 
iogft  in  equity  were  thereupon  instituted  to  wind 
op  the  affairs  of  the  partnership,  which  proceed- 
ings are  still  undelermined. 

On  Jane  20,  1873,  A.  Charles  Barclay  con- 
fejed  the  premises  J^o.  1 29  North  Water  Street 
to  Conrad  &  G-rove.  Grove  upon  entering  into 
posRession  found  a  portion  of  the  firm  machinery 
itill  there.  On  December  17, 1873,  Grove  wrote 
A  joint  letter  to  both  the  Barclays,  requiring  them 
forthwith  to  remove  said  machinery  from  the 
premises.  To  this  letter  A.  Charles  Barclay 
made  no  reply.  John  K.  Barclay,  however, 
throagb  his  counsel,  wrote  to  Grove  stating  that 
the  latter  had  bought  with  knowledge  of  the  com* 
plications  existing  as  to  the  firm  af&irs,  and 
churning  a  right  to  retain  the  machinery  upon 
the  premises. 

Grove  then  filed  a  bill  in  equity  against  both 
the  Barclays  to  compel  the  removal  of  the  ma- 
chinery. A.  Charles  Barclay  made  no  defence. 
John  K.  Barclay  filed  an  answer,  claiming  the 
right  to  retain  the  machinery  on  the  premises. 
This  bill  in  equity  was  dismissed  on  appeal  to  the 
Supreme  Court  for  lack  of  equitable  jurisdiction. 
(See  Barclay's  Appeal,  12  Norris,  50.) 

Grove  afterwards  died,  and  bis  heirs-at-law  in- 
stitQtei  the  present  suit,  on  May  27,  1884,  to 
recover  damages  for  the  incumbrance  of  their 
property,  by  the  machinery  in  question,  for  six 
years  next  before  suit  brought.  On  the  first  trial 
verdict  and  judgment  were  entered  for  defendant. 
On  writ  of  error  the  judgment  was  reversed,  and 
a  vemre  faeia$  de  nof^o  awarded.  (See  Grove 
r.  Barclay,  10  Out.  155.) 

On  the  second  trial  of  the  case  the  defendant 
requested  the  Court  to  charge  substantially  as 
follows : — 

(1)  That  the  defendant  had  a  right  to  maintain 
the  machinery  upon  the  premises  in  question. 

(2)  That  if  the  plaintilf  had  any  cause  of  attion 
it  could  only  be  enforced  by  intervening  in  the 
partnership  suit* 

(3)  That  the  Statute  of  Limitations  was  a  bar 
to  the  elaioou 

(4)  That  in  any  event  the  measure  (rf*  dam- 
ages  was  entirely  different  from  what  it  would  be 
in  a  snit  for  storage,  or  for  use  and  occupation, 
and  that  the  piainUff  was  not  entitled  to  recover 
Bore  than  the  oost  of  removing  the  machinery. 

The  Court  in  substance  refused  all  the  defend- 
ant's points,  and  upon  the  question  of  the  meas- 
ore  of  dan^ages  charged,  inter  alia^  as  follows: 
[Some  of  the  witnesses  have  testified  that  the 
property  in  good  order  was  worth,  or  would  rent 
at  12000  or  $2500  a  year,  and  that  the  interfer- 
ence of  the  defendant  was  to  the  extent  of  60  or 
^  per  o^t.  of  the  annual  value.  The  counsel 
for  phuntiffi  put  their  claim  at  $1200  or  60  per 


cent,  of  $2000,  claiming  that  they  might  have  got 
$2000  for  the  property  if  they  had  had  it  in  pos- 
session to  rent,  and  that  the  machinery  obstructed 
it  to  the  extent  of  60  per  cent.,  and  therefore  the 
plaintiffs'  claim  from  this  defendant  60  per  cent, 
of  $2000,  or  $1200  per  year,  during  the  time  for 
which  this  suit  was  brought.  The  defendant 
alleges  that  the  property  was  in  such  bad  condi- 
tion that  it  would  not  rent  for  anything,  but  he 
overiooks  the  fact  that  as  the  plaintifis  were  itept 
out  of  the  property  by  the  defendant,  there  was 
no  inducement  or  encouragement  to  the  plaintifi^ 
to  keep  up  the  condition  of  the  property,  while 
the  defendant  was  obstructing  them  in  the  enjoy- 
ment of  it  until  in  desperation  they  let  it  fall  into 
such  a  condition  of  dilapidation  by  non-repair 
that  they  at  last  paid  other  parties  a  thousand 
dollars  to  take  it  off  their  hands.]  The  plaintitib 
cannot  recover  the  loss  of  the  capital  value 
of  the  property ;  they  cannot  recover  anything  for 
the  dilapidation  or  destruction  of  it,  for  they 
might  have  kept  it  up ;  [but  they  have  a  right  to 
recover  what  they  lost  annually  by  reason  of  be* 
ing  prevented  or  obstructed  by  the  defendant  in 
the  use  of  it,  of  from  obtaining  any  inc<nne  for  it, 
if  you  believe  that  he  did  obstruct  or  interfere 
with  them  in  .the  use  and  enjoyment  of  the  prop- 
erty.] 

Verdict  for  the  plaintifft  and  judgment  thereon, 
whereupon  defendant  took  this  wrft,  assigning  for 
error,  inter  alia^  the  refosal  of  defendant's  points 
and  the  portions  of  the  charge  above  cited  in 
brackets. 

/.  Howard  GendeU  and  George  Junkin^  for  the 
plaintiff  in  error. 

The  defendant  below  was  dearly  entitled  to 
retain  the  machinery  on  the  premises.  Plaintiffs 
have  no  remedy  except  to  intervene  in  the  part- 
nership suit.  The  cause  of  action  is  not  a  con- 
tinuing one,  and  therefore  the  Statute  of  Limita- 
tions is  a  perfect  answer  to  plaintiffs'  claim. 
Seely  v.  Alden,  11  Smith  802. 
Livezey  v.  Philadelphia,  14  Id.  106. 

The  measure  of  damages  is  the  cost  of  remov- 
ing the  machinery  only. 

Simpson  v.  City  of  Keokuk,  34  Iowa,  568. 
Powers  V,  Coun^dl  Bluffs,  45  Id.  652. 
Van  Pelt  v,  Davenport,  42  Id*.  308. 
s     Bmerj  v.  Lowell,  109  Massaohusetta,  197. 
Fowle  V.  Railroad  Co.,  112  Id.  834. 

John  G.  Johnson^  for  defendants  in  error. 

January  8, 1888.  The  Court.  When  this 
case  was  here  before  (see  106  Pennsylvania,  155.) 
it  was  said  by  our  brother  Gordon,  in  delivering 
the  opinion  of  the  Court:  ''Grove  might,  in 
relief  of  his  property,  have  removed  the  ma- 
chinery, but  he  elected,  as  he  had  a  right  to  do, 
to  let  it  remain  where  it  was,  and  thus  the  origi- 
nal condition  of  afiairs  continued."  And  again, 
''  The  jury  might  have  found  for  the  plaintiff  on 
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either  of  the  three  following  grounds:  for  the  use 
find  occupation  of  the  premises,  on  an  implied 
contract  for  storage,  or  for  an  obstruction  of  the 
plaintiff's  use  of  the  property  by  an  unwarranta- 
ble persistence  by  the  defendieuit  in  the  possession 
of  it  without  right." 

The  plaintiff  went  to  trial  in  the  Court  below 
for  the  last  named  of  these  causes  of  action  and 
the  case  now  comes  up  with  a  verdict  in  his  favor. 
The  assignments  of  error  are  numerous,  but  they 
are  all  discussed  under  three  classifications  of 
the  defence  as  they  appear  in  defendant's  (plain- 
tiff in  error)  paper-book.  The  said  clasifica- 
tions  are  as  follows : 

1.  *^  The  defendant  below  had  a  right  to  main- 
tain his  property  in  the  premises  in  question. 

2.  **  If  the  plaintiffs  have  any  cause  of  action 
it  is  only  to  be  enforced  by  intervening  in  the 
partnership  .suit. 

3.  *^  In  this  form  of  action,  the  cause  of  action 
being  the  refusal  to  perform  a  duty,  the  breach 
was  complete  at  once.  It  is  not  a  continuing 
cause  of  action.  The  suit  is  barred  by  the'  Stat- 
ute of  Limitations.  Even  apart  from  the  bar  of 
the  statute  the  measure  of  damages  is  entirely 
different  in  this  suit  from  what  would  be  proper 
in  a  suit  for  storage,  or  for  use  and  occupation.^' 

The  first  two  propositions  are  covered  by  what 
was  said  upon  the  former  writ  of  error  and  will 
not  be  further  discussed. 

We  do  not  regard  the  third  ground  of  defence 
as  well  taken.  The  cause  of  action  was  not,  as 
is  assumed  in  the  position  and  argument,  a  mere 
refusal  to  perform  a  duty.  On  the  contrary,  it 
was  substantially  for  an  obstruction  of  the  plain- 
tiff's use  of  his  property  by  means  of  which  he 
was  unable  to  occupy  or  lease  it,  and  lost  the 
rent«  and  profits  thereof.  Under  these  circum- 
stances we  are  of  opinion  that  this  suit  is  not 
barred  by  the  Statute  of  Limitations. 

Nor  are  we  able  to  see  any  error  in  the  meas- 
ure of  damages  as  laid  down  by  the  Court.  Upon 
this  point  the  learned  Judge  said :  ^*  The  plaintiffs 
cannot  recover  the  loss  of  the  capital  value  of  the 
property ;  they  cannot  recover  anything  for  the 
dilapidation  or  destruction  of  it,  for  they  might 
have  kept  it  up;, but  they  have  a  right  to  re- 
cover what  they  lost  annually  by  reason  of  being 
prevented  or  obstructed  by  the  defendant  in  the 
use  of  it,  or  from  obtaining  any  income  for  it,  if 
you  believe  that  he  did  obstruct  or  interfere  with 
them  in  the  use  and  enjoyment  of  the  property." 

We  see  nothing  in  this  language  to  criticize, 
nor  in  that  portion  of  the  charge  bearing  upon 
the  same  point,  embraced  in  the  thirty-sixth  as- 
signment of  error. 

Kone  of  the  assignments  of  error  is  sustained. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Clark,  J.,  absent.  l.  l.,  jr. 


Jan.  *S7,  205.  May  9, 1887. 

Bretx  and  Manila  Administrators,  v.  Diehl 
et  al. 

BailmenU^Sah — Admixture  of  good$ — Oontrad 
— Evidence. 

A  miller  was  in  the  habit  of  reoeiving  at  his  mill 
grain  from  the  neighboring  farmers,  for  which  he  gave 
a  simple  receipt.  The  mill  was  not  arranged  bo  as  to 
keep  the  various  lots  of  grain  separate,  bat  all  were 
kept  and  ground  together.  The  miller  from  time  to 
time  purchased  grain  himself,  whioh  was  mixed  with 
that  of  his  oastomers  and  ground  with  it.  The  miller 
did  not,  of  oonrse.  retam  in  any  case  to  the  parties 
depositing  grain  with  him  the  product  of  that  precise 
grain,  but  onlj  a  oorresponding  amount  of  flour.  The 
miller  having  become  insolvent,  executions  were  issued 
against  him  hj  his  creditors,  and  levied  upon  the 
grain  remaining  in  the  mill.  The  same  was  claimed 
bj  certain  farmers  who  had  deposited  grain,  but  had 
never  reoeived  anj  return  therefor.  On  the  trial  of  a 
feigned  issue  framed  to  test  the  ownership,  the  Court 
instructed  the  jury  that  the  question  was  whether  the 
deposit  was  a  hailment  or  a  sale,  and  that  if  thej 
should  find  that  the  miller  had,  hj  the  nature  of  his 
dealings,  acquired  such  dominion  over  the  grain  de- 
posited with  him  as  authorized  him  at  his  pleasure  not 
only  to  grind  it  into  flour,  but  also  to  sell  the  same  for 
his  own  use,  the  transaction  must  be  necessarily  treated 
as  a  sale,  and  that  in  that  event  only  were  the  execu- 
tion creditors  entitled  to  a  verdict.  Verdict  and  Judg- 
ment having  been  entered  for  the  claimants  as  against 
the  execution  creditors : 

Heldf  that  the  case  had  been  properly  submitted  to 
the  jury,  and  that  the  claimants  were  entitled  to  Judg- 
ment. 

Error  to  the  Common  Pleas  of  Bedford  County. 

Feigned  issue  under  the  Sheriff's  Interpleader 
Act,  wherein  Henry  P.  Diehl  et  al»  were  plain- 
tiffs, and  Calton  L.  Bretz  and  B.  F.  Mann,  ad- 
ministrators of  David  F.  Mann,  deceased,  were 
defendants,  to  test  the  ownership  of  certain  flour 
and  bran  in  the  mill  of  one  William  D.  Newman, 
levied  upon  under  an  execution  issued  by  defen- 
dants as  the  property  of  Newman  and  claimed 
by  tne  plaintiffs  as  their  property. 

The  facts  as  they  appeared  on  the  trial,  before 
Baer,  p.  J.,  are  stated  at  length  in  the  opinion 
ot  the  Supreme  Court. 

The  plaintifls  requested  the  Court  to  charge, 
inter  cUiay  as  follows : — 

(1)  That  if  the  jury  believe  that  the  plain tifls 
from  time  to  time  delivered  to  Newman,  at  his 
mill,  certain  quantities  of  wheat  and  took  receipts 
therefor,  which  stated  that  it  was  delivered  for 
their  own  use,  or  the  use  of  some  other  person ; 
that  it  was  to  be  ground  from  time  to  time  into 
flour,  as  they  severally  might  order,  or  held  subject 
to  any  order  they  might  give  therefor,  with  the 
right  in  themselves  to  sell  the  same  at  any  time ; 
and  that  the  plaintiffs  confused  and  commingled 
their  wheat  by  having  it  put  into  the  same  bin, 
sink,  or  heap ;  and  that  Newman  ground  wheat 
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froiD  the  commingled  mase  in  the  sink  or  heap 
into  floor;  and  when  the  execution  issued  against 
Newman  the  whole  amount  put  there  by  the 
plaintiffs  was  no  longer  on  hand,  but  the  Hour 
and  bran  now  in  dispute  were ;  and  that  they  are 
the  product  of  wheat  from  the  same  sink  or  heap 
into  which  some  portion  of  the  plaintiffs,  which 
still  continued  to  be,  no  matter  how  much  of  it 
jet  remained;  then  to  such  of  the  plaintiffs 
as  the  jury  find  hare  shown  a  balance  of  wheat 
in  the  mill  such  as  they  can  trace  into  the  com- 
mon mass  from  which  the  flour  was  made,  the 
Terdiet  should  be  for  the  plaintiffs. 

Antwer,  This  point  is  affirmed,  unless  the  jury 
find  from  the  evidence  that  the  miller,  Newman, 
bj  the  nature  of  the  transaction  with  the  several 
pkintiffs,  had  such  dominion  over  the  wheat  as 
aothorized  him  at  his  pleasure  not  only  to  grind 
the  wheat  into  flotur,  but  also  to  sell  the  same  for 
his  own  use.  In  which  event  the  transaction 
wonid  not  be  a  bailment,  but  a  sale,  and  the  point 
refused. 

(2)  That  under  the  facts  and  circumstances  set 
forth  in  the  first  point,  as  to  the  manner  in  which 
this  wheat  was  deposited  with  Newman,  at  his 
mill,  SQcb  a  transaction  constitutes  in  law  a  bail- 
ment; and  if  Newman,  without  the  knowledge 
of  these  plaintiffs,  commingled  his  own  wheat 
with  that  of  the  plaintiffs,  he  and  all  the  depos- 
itors, as  to  the  wheat  in  store,  became  tenants  in 
common,  and  if  Newman  used  more  than  he  had 
deposited  or  placed  in  the  common  mass  and  the 
remaining  wheat  in  the  mass,  from  which  the 
floor  was  ground,  not  being  sufficient  at  the  time 
it  was  being  ground  to  meet  the  demands  of  de- 
positors, this  flour,  the  product  of  said  wheat, 
belonged  to  the  plaintiffs,  and  the  verdict  should 
be  for  them. 

Answer,  The  facts  alleged  by  the  first  point,  if 
so  found,  if  there  is  no  evidence  to  satisfy  you 
that  Newman  had  dominion  over  the  wheat^  to 
grind  and  sell  its  product,  constitute  a  bailment, 
and  if  the  transaction  is  found  to  have  been  a 
bailment,  the  verdict  should  be  for  the  plaintiffs. 

(3)  That  the  act  of  Newman  buying  wheat  as 
bis  own  and  mingling  the  same  with  that  of  these 
depositors,  the  claimants,  can  in  no  way  affect 
their  rights  to  the  common  mass  of  which  they 
were  tenants  in  common,  if  the  wheat  was  so 
placed  in  said  common  mass  by  Newman  and 
Dsed  by  him  without  their  consent.  Answer. 
Affirmed. 

(4)  That  when  grains  of  different  persons  are 
tbrown  together  on  a  heap  or  pile  for  storage  as 
in  this  case,  tbey  are  undistinguishablo  because 
of  their  nature;  and  the  law  gives  each  owner  an 
interest  in  the  bulk  proportionate  to  his  part 
thrown  in;  and,  under  the  form  of  the  present 
issoe,  it  is  not  material  whether  the  identical 
gnuDs  deposited  by  all  of  the  plaintiffs  be  shown. 


It  is  sufficient  if,  under  the  contract  of  bailment 
with  Newman,  they  establish  a  right  of  property 
to  the  wheat,  or  the  product  thereof,  which  New- 
man kept,  or  was  bound  to  keep  in  the  mill  sub- 
ject to  their  order.  Anstoer,  If  the  jury  find 
the  transaction  a  bailment  and  not  a  sale,  we 
affirm  this  point. 

The  defendants  requested  the  Court  to  charge, 
tnter  a/»a,  as  follows : — 

(2)  That  if  the  plaintifls  have  failed  to  show 
that  all  of  the  plaintiffs  named  in  this  case  have 
an  interest  in  the  property  in  suit,  then  there  can 
be  no  recovery  in  this  action  by  the  plaintifis 
Answer.     Refused. 

(3)  If  the  jury  should  find  that  there  were 
other  parties  than  the  plaintiffs  who  had  grain  in 
the  mill  out  of  which  the  flour  in  suit,  or  part  of 
it,  might  have  been  made,  then  the  plaintifife  have 
not  made  out  such  a  case  as  will  entitle  them  to 
recover ;  and  the  verdicts  must  be  for  the  defend- 
ants.    Answer.     Be/used.  ^ 

(4)  That  as  the  testimony  shows  that  flour  was 
constantly  being  manufactured  out  of  wheat  as  it 
was  placed  in  the  mill,  or  from  a  common  pile ; 
and  as  the  plaintifis  in  this  case  have  not  shown 
that  the  flour  levied  on  was  made  out  of  their 
wheat,  but  of  wheat  so  commingled,  they  cannot 
recover,  and  the  verdict  must  be  for  the  defen<* 
dants.     Answer.     Refused. 

(5)  That  as  the  plaintiffs  have  not  shown  that 
they  were  to  get  the  identical  grain  placed  in  the 
mill  by  them  or  to  get  the  product  of  their  iden- 
tical wheat,  but  to  reserve  the  right  to  sell  it  to 
Newman,  or  to  give  orders  for  flour  or  get  flour 
themselves  in  exchange  therefor;  and  as  they 
have  shown  that  their  grain  went  into  the  com- 
mon pile,  where  it  would  be  ground,  this  consti- 
tuted a  sale  and  not  a  bailment ;  and  the  verdict 
must  be  for  the  defendants. 

Answer.  Refused.  The  facts  stated  in  this 
point,  if  found,  would  constitute  a  bailment,  if 
the  jury  find  that  in  case  the  plaintiffs  after  com- 
mingling, had  sold,  and  that  the  miller  was  bound 
to  deliver  to  the  buyer  wheat  from  the  same  com- 
mingled mass,«or  that  orders  given  by  them  for 
flour  had  been  filled  from  flour  made  of  the  same 
commingled  mass,  or  that  any  flour  they  would 
order,  or  were  to  have  in  exchange  for  the  wheat, 
was  to  have  been  made  from  wheat  taken  from 
the  same  mass ;  and  in  such  case  there  could  be 
a  recovery.  But,  if  the  jury  find  the  facts  to  be, 
that  in  the  case  the  plaintiffs  after  their  wheat 
was  mingled,  could  sell  and  that  the  miller  was 
at  liberty  to  and  could  at  his  pleasure  comply  with 
the  sale,  by  delivering  any  other  wheat  of  equal 
quality  and  not  from  the  oommingled  mass  ;  or, 
that  any  orders  they  might  give  for  flour,  or  any 
flour  they  could  get  or  were  to  have  in  exchange, 
could  by  the  miller,  at  his  own  pleasure,  be  made 
from  an}fr  other  wheat  he  had  and  not  necessarily 
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from  the  commingled  ma86  ;  such  a  transaction 
would  not  be  a  bailment,  but  an  irregular  deposit, 
partaking  of  the  nature  of  a  sale  and  there  could 
be  no  recovery. 

(6)  That  if  the  jury  belicTe  that  the  plain- 
tifi^  put  their  grain  in  the  mill  separately  and 
not  jointly,  and  at  different  times,  which,  with 
their  knowledge,  went  into  a  common  pile  with 
the  grain  of  other  customers  and  with  grain  that 
Newman  purchased,  and  was  ground  by  him  at 
his  pleasure,  and  that  said  grain  was  placed  there 
with  the  understanding  that  said  parties  could 
receive  the  equivalent  in  grain  out  of  the  com- 
mon mass,  or  flour  manufactured  out  of  the  grain 
in  the  mass,  then  said  contracts  between  the  plain- 
tiffs and  Newman  were  sales,  and  not  bailments ; 
and  the  verdict  must  be  for  the  defendants. 

Amwer.  In  the  opinion  of  the  Court,  though 
the  jury  should  find  all  the  facts  as  stated  in  this 
point,  this  alone,  under^  all  the  evidence  in  the 
case  would  not  constitute  the  transaction  a  sale 
and  warrant  a  verdict  for  the  defendants:  But  if 
in  addition  to  all  the  facts  stated,  the  jury  should 
also  find  that  Newman  could  at  his  own  pleasure, 
sell  and  dispose  of  the  flour  and  other  products  of 
the  wheat  for  his  own  use,  then  the  transaction, 
by  the  dominion  over  the  same  being  given  to 
Newman,  would  be  a  sale,  and  in  such  an  event 
the  verdict  should  be  for  the  defendants. 

(7)  That  under  all  the  evidence  in  this  case, 
the  verdict  must  be  for  the  defendants.  Answer. 
Refused. 

The  Court  in  its  general  charge  left  to  the  jury 
the  question  whether  there  was  a  sale  or  a  bail- 
ment of  the  wheat,  saying,  tn<er  aiia:  <'  From  all 
the  evidence  it  is  manifest  that  neither  the  miller 
nor  anybody  else  could,  with  certainty,  say 
whether  any,  and  if  any,  how  much,  of  the  plain- 
tifls'  wheat  entered  into  this  flour  and  bran  in 
controversy ;  because  of  the  fact  of  its  having 
been  so  commingled,  the  flour  and  bran  having 
been  made  from  wheat  taken  from  the  receptacle 
in  which  the  plaintifis  as  well  as  others  had  de- 
posited their  wheat.  It  may  be  possible  that  some 
grains  of  the  plaintiflTs'  wheat  entered  into  this 
flour.  Of  that  you  are  as  well  able  to  judge  as 
the  Court.  [The  question  for  you  to  determine, 
however,  under  the  law  as  we  lay  it  down,  is,  was 
this  flour  and  bran  made  from  wheat  from  the 
commingled  mass,  after  the  wheat  of  these  plain- 
tiffs became  part  of  the  mass.]  .... 

*'  It  has  been  held  that  where  one  takes  wheat 
to  a  mill  to  be  ground  into  flour  the  contract  is  not 
a  sale,  but  a  bailment;  and  the  property  in  the  flour 
is  in  the  person  who  deposits  the  wheat,  although 
it  be,  with  his  knowledge,  mingled  with  wheat 
belonging  to  the  miller.  You  will  see  that  this 
case  does  not  turn  simply  on  the  question  whether 
the  wheat  was  mingled  or  not  [but  where  one 
takes  wheat  to  a  mill  and,  with  his  consent,  it  is 


put  into  a  coinmon  mass  with  the  wheat  of  other 
customers,  with  the  understanding  that  he  shall 
not  get  the  same  wheat  back,  but  other  wheat 
from  the  commingled  mass,  or  flour  or  other  pro- 
duct from  the  same  mass,  this,  too,  would  be  a 
bailment,  not  a  sale ;  and  this  would  be  so  even 
with  the  knowledge  of  the  depositor  that  some  of 
the  miller's  wheat  was  also  mingled  with  his  and 
that  of  the  other  customers.  In  such  case  the 
property  remains  in  tlte  depositors  and  the  trans- 
action is  a  bailment.]  But* we  go  further ;  if  the 
wheat  of  the  customers  was  all  thrown  into  the 
same  sink  or  bin  along  with  wheat  belonging  to 
Newman,  with  the  understanding  that  the  cus- 
tomers could  not  demand  and  receive  back  the 
identical  wheat,  nor  wheat  from  the  identical 
mass  that  they  commingled  there,  nor  the  flour 
or  product  of  the  identical  wheat,  nor  the  pro- 
duct of  the  identical  mass,  but  that  they  could 
get  an  equal  quantity  of  wheat,  or  the  product 
of  an  equal  quantity  of  wheat  in  return ;  and 
that  the  miller,  from  time  to  time  at  pleasurCt 
could  sell  the  depositors'  flour,  the  product  of  the 
wheat,  for  his  own  use,  this  would  be  an  irregu- 
lar deposit  and  would  pass  the  property  in  the 
wheat  and  its  product  to  Newman,  the  miller,  as 
effectually  as  a  sale ;  and  the  pUiintifis,  in  such 
case,  could  not  recover.  The  difference  between 
the  two  sets  of  cases  is  that  in  one  the  wheat  is 
deposited  with  knowledge  on  the  part  of  the  de- 
positors that  it  is  being  commingled  and  the 
manner  of  the  commingling,  and  that  is  alL  In 
the  other  it  is  likewise  deposited  with  knowledge 
on  the  part  of  the  depositors  that  it  is  being  com- 
mingled and  how  it  is  being  commingled  ;  but,  in 
addition  to  this,  dominion  has  been  given  to  the 
miller  to  dispose  of  it  at  pleasure,  in  the  expecta- 
tion on  the  part  of  the  depositors  that  they  can, 
in  the  future,  get  other  wheat  in  return,  or  the 
product  of  other  wheat.  The  difference  is  that  in 
one  case  the  dominion  over  the  deposit  has  been 
given  to  dispose  of  it  at  pleasure  and  return  other 
wheat  or  the  product  of  other  wheat;  and  this 
constitutes  a  sale.  In  the  other  case  no  domin- 
ion was  given,  but  the  miller  was  to  return  the 
wheat  or  its  product  from  the  common  mass.'* 

Verdict  and  judgment  for  the  plaintiffs.  The 
defendants  thereupon  took  this  writ,  assigning  for 
error  the  answers  to  the  above  points  of  plaintiflb 
and  defendants,  and  the  portions  of  the  charge  of 
the  Court  above  cited  in  brackets. 

/.  H.  Longenecker  (  William  H.  Koontz  and 
Russell  with  him),  for  the  plaintiffs  in  error. 

In  this  case  the  facts  were  such  as  to  vest  in 
the  miller  a  title  to  all  the  wheat  delivered  to 
him,  inasmuch  as  he  was  not  bound  to  return  the 
same  article,  but  could  return  a  different  article 
of  equal  value* 

Ewing  V.  French,  1  BUokibrd,  358. 
Hurd  V.  West,  7  Cowen,  762. 
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Bmith  V.  GUrk,  21  Wend.  83. 

SUoghter  v.  Gh-eea,  1  Randolph,  3. 

Ingrebright  o.  Hammond,  19  Ohio,  337. 

Mallory  v.  Willis,  4  N.  Y.  85. 

Poster  ».  Pettibone,  7  Id.  433. 

lulhim  V.  Merry,  3  Mason,  478. 

Chase  V.  Waahborne,  1  Ohio  St.  244. 

JeDkina  v.  Eichelberger,  4  Watts,  121. 

Prichett  v.  Cook,  12  Smith,  193. 

Bntterfleld  v.  Lathoi-p,  21  Sm.  225. 

Wood  V.  Pales,  12  Harris,  247. 

South  Australia  Ins.  Co.  v.  Randell,  L.  R.  8  PriTj 
Cooneil,  101. 
John  H.  Jordan  and  John  J/l  R^jfrnoUs  (with 
whom  was  Alexander  King)^  for  defendants  in 
error. 

The  grain  of  plaintiffs  in  this  case  having  been 
nixed  with  the  grain  of  the  miller,  and  there 
Doi  being  sufficient  flour  to  represent  the  grain 
of  both  parties,  the  presumption  is  against  the 
Hiiller  and  his  creditors. 

McDowell  V.  Rissell,  1  Wright,  169. 

Rjder  v.  Hathaway,  21  Pickering,  305. 

Henderson  r.  Lanck,  9  Harris,  359. 

Wilkinson  v.  Stewart,  4  Norris,  255. 

Nowlen  v.  CoH,  6  Hill,  461. 

Yoong  V.  Bliles,  20  Wis.  615« 

Smith  r.  Sanborn,  6  Gray,  136. 

Stephenson  r.  Little,  10  Mich.  441. 
The  case  is  a  different  one  where  the  mixture 
is  made  bj  consent  of  tUe  parties,  but  there  was 
no  evidence  of  such  consent  here. 

Warner  v.  Cnshman,  31  III.  283. 

Dole  V,  Olmstead,  36  111.  150. 

Arthur  v.  Chicago  R.  R.  Co.,  61  Iowa,  648. 

Stone  V.  The  Quaale,  29  N.  W.  Rep.  326. 

Sexton  V,  Graham,  53  lowa^  188. 

January  3,  1888.  The  Court.  The  defend- 
iDts  In  this  case  are  judgment  creditors  of  William 
D.  Newman,  a  miller,  operating  a  steam  flouring 
mill  in  the  town  of  Bedford ;  having  issued  exe- 
cutions, they  levied  on  some  80  or  90  barrels  of 
flour  and  some  bran,  found  on  the  floor  of  New- 
man's mill.  The  plaintiffs  claimed  the  property 
levied  upon,  alleging  that  it  was  the  product  of 
grain  hy  them  delivered  to  and  held  by  Newman 
as  their  bailee ;  this  is  a  feigned  issue,  formed 
under  the  Sherifls'  Interpleader  Act,  to  deter- 
mine the  dispute. 

The  plaintiffs,  who  are  farmers  residing  in  the 
vicinity  of  Bedford,  brought  their  grain  to  this 
mill;  no  special  contract  or  arrangement  was 
made  with  the  miller  by  any  of  the  plaintifl& 
when  they  delivered  their  wheat,  but,  in  accord- 
ance with  the  practice  of  the  mill  in  all  cases, 
except  where  wheat  was  at  once  paid  for,  a  re- 
ceipt or  memorandum  was  given  in  the  following 
forai^.— 

CaTSTAL  Mills,  Bedford,  Pa.,  Sept.  12, 18S4. 

lewived  froa  n.  W.  Lee  Piiee.    Am't. 

Hit  haairtd  tnd  IftriTe  \^  Vnthels  wheat  4M  14 

"       rje 

"       com 

T«»hnWredaadif^-lt« }}       **       oato  S60  IS 

••       boekwheat 
Hrueof  mU 

W.  n.  NBWMAir. 


The  mill  was  not  arranged  to  keep  the  several 
lots  of  grain  in  separate  parcels ;  it  was  ao  coq-> 
structed  that  all  the  grain  delivered  into  it  was 
hoisted  to  the  second  floor,  emptied  into  a  sink 
on  the  first  floor,  and  from  thence  carried  by 
elevators  into  a  bin  on  the  third  floor^  where, 
at  times,  there  was  a  large  aceumulatcsd  mass 
of  wheat,  Newman  also  purchased  wheat  in 
considerable  quantities  from  tiaie  to  time,  which 
was  delivered  into  the  mill,  and  disposed  of  as 
other  wheat.  This  promiscuous  commingling  of 
the  grain  into  a  common  mass  was  in  accord- 
ance with  the  known  usage  of  the  mill  which 
was  supplied  for  grinding  from  the  nuiss  of  the 
wheat,  without  any  discrimination  as  to  the  sev- 
eral lots  or  parcels  in  which  it  was  received. 
The  miller  was,  of  course,  under  no  obligation  to 
restore  to  the  plaintiffs  the  specific  or  identical 
wheat  which  he  received,  nor  the  product  of  it 
in  flour;  indeed  this,  owing  to  the  manner  in 
which  the  business  was  conducted,  was  practically 
impossible. 

The  fundamental  distinction  between  a  bail- 
ment and  a  sale  is,  that  in  the  former  the  subject 
of  the  contract,  although  in  an  altered  form,  is  to 
be  restored  to  the  owner,  whilst  in  the  latter, 
there  is  no  obligation  to  return  the  specific  ar- 
ticle ;  the  party  receiving  it  is  at  liberty  to  return 
some  other  thing  of  equal  value  in  place  of  it. 
In  the  one  ca^  the  title  is  no^  changed,  in  the 
other  it  is ;  the  parties  standing  in  the  relation  of 
debtor  and  creditor.  Thus  in  Norton  v.  Wood- 
ruff (2  N.  Y.  153),  a  miller  agreed  to  take  cer- 
tain wheat,  and  to  give  one  barrel  of  superfine 
flour  for  every  four  f}  bushels  thereof ;  the  flour 
to  be~ delivered  at  a  fixed  time,  or  as  much  sooner 
as  he  could  make  it :  as  the  miller's  contract  was 
satisfied  by  a  delivery  of  flour  from  any  wheat 
the  transaction  was  held  to  be  a  sale;  but  in 
Mallory  v.  Willis  (4  N.  Y.  76),  wheat  was  deliv- 
livered  under  a  contract  *<to  be  manufactured 
into  flour,"  and  one  barrel  of  the  flour  was  to  be 
delivered  for  every  four  |f  bushels  of  wheat ; 
this  transaction  was  by  the  same  Court  held  to  be 
a  bailment. 

If  a  party,  having  charge  of  the  property  of 
others,  so  confounded  it  with  his  own  that  the 
line  of  distinction  cannot  be  traced,  all  the  in- 
convenience of  the  confusion  is  thrown  upon 
the  party  who  produces  it ;  where,  however,  the 
owners  consent  to  have  their  wheat  mixed  in  a 
common  mass,  each  remains  the  owner  of  his 
share  in  the  common  stock.  If  the  wheat  is  de- 
livered in  pursuance  of  a  contract  for  bailment, 
the  mere  fact  that  it  is  mixed  with  a  mass  of  like 
quality,  with  the  knowledge  of  the  depositor  or 
bailor,  does  not  convert  that  into  a  sale  which 
was  originally  a  bailment,  and  the  bailee  of  the 
whole  can,  of  course,  have  no  greater  control  of 
the  mass  than  if  the  share  c^  each  were  kept  sep- 

Digitized  by  ^^jUUy  It^ 


2o8 


WEEKLY  NOTES  OF  CASES. 


arate.  If  the  commingled  mass  has  been  deliv- 
ered on  simple  storage  each  is  entitled  on  demand 
to  receive  his  share ;  if  for  conversion  into  flour, 
to  his  proper  proportion  of  the  product.  (Chase 
V.  Washburn,  1  Ohio  N.  S.  244 ;  Hutchison  v. 
Commonwealth,  82  Penn.  472.^  It  makes  no 
difference  that  the  bailee  had  in  like  manner  con- 
tributed to  the  mass  of  his  own  wheat,  for,  al- 
though the  absolute  owner  of  his  own  share,  he 
still  stands  as  a  bailee  to  the  others,  and  he  can- 
not abstract  more  than  that  share  from  the  com- 
mon stock  without  a  breach  of  the  bailment, 
which  will  subject  him  not  only  to  a  civil  suit, 
but  also  to  a  criminal  prosecution  (Hutchison  t'. 
Commonwealth,  82  Penn.  472), 

But  where,  as  in  Chase  v,  Washburn,  supra, 
the  understanding  of  the  parties  was,  that  the 
person  receiving  the  grain  might  take  from  it,  or 
from  the  flour,  at  his  pleasure,  and  appropriate 
the  same  to  his  own  use,  on  the  condition  of  his 
procuring  other  wheat  to  supply  its  place,  the  do- 
minion over  the  property  passes  to  the  depository, 
and  the  transaction  is  a  sale  and  not  a  bailment. 
To  the  same  effect  are  Schindler  v.  Westover  (99 
Ind.  395)  ;  Richardson  r.  Olmstead  (74  111.  218) ; 
Bailey  v,  Bensley  (87  Id.  556)  ;  and  Johnston  v. 
Brown  (37  Iowa,  200).  In  Lyon  v.  Lenon  (4 
West.  Rep.  461  (Ind.)),  the  distinction  is  thus 
stated :  '*  If  the  dealer  has  the  right,  at  his 
pleasure,  either  to  ship  and  sell  the  same  on  his 
own  account  and  pay  the  market  price  on  de- 
mand, or  retain  and  re-deliver  the  wheat,  or 
other  wheat,  in  the  place  of  it,  the  transaction  is 
a  sale.  It  is  only  when  the  bailor  retains  the 
right  from  the  beginning,  to  elect  whether  he 
will  demand  the  re-delivery  of  his  property,  or 
other  of  like  quality  and  grade,  that  the  contract 
will  be  considered  one  of  bailment.  If  he  sur- 
renders to  the  other  the  right  of  election  it  will 
be  considered  a  sale,  with  an  option  on  the  part 
of  the  purchaser  to  pay  either  in  money  or  prop- 
erty as  stipulated.  The  distinction  is,  can  the 
depositor,  by  his  contract,  compel  a  delivery  of 
wheat,  whether  the  dealer  is  willing  or  not?  If 
he  can,  the  transaction  is  a  bailment.  If  the 
dealer  has  the  option  to  pay  for  it  in  money,  or 
other  wheat,  it  is  a  sale."  This  distinction  is 
drawn,  of  course,  with  reference  to  cases  where 
grain  is  deposited  in  a  mass,  as  in  grain  elevators, 
etc. 

^  There  are  cases  in  which  the  doctrine  of  bail- 
ment has  been  carried  much  beyond  the  rule  re- 
cognized in  the  cases  we  have  cited.  (See  Sexton 
If.  Graham,  53  Iowa,  181,  and  Nelson  v.  Brown, 
Id.  555.)  We  think,  however,  the  rule  recog- 
nized in  Chase  r.  Washburn,  supra,  and  Lyon 
tf^  Lenon,  supra,  is  a  safe  one,  and  is  more  in 
accord  with  the  well -settled  principles  of  the 
law  relating  to  bailment. 

But  in  the  case  at  bar  we  are  not  called  upon 


to  say  what  would  be  the  eflTect  upon  the  transac- 
tion if  Newman  had  authority  in  the  regular 
course  of  dealing  to  ship  or  sell  the  wheat  of  his 
customers  on  his  own  account.  Undoubtedly  be 
had  a  right  to  sell  of  the  grain  or  flour  to  the  ex- 
tent of  his  own  share,  tliat  is  to  say,  what  he 
contributed  to  the  common  stock  and  the  toils  to 
which  he  was  entitled.  But  the  jury  has  found 
that  he  had  no  authority  whatever  to  sell  or  to 
abstract  from  the  common  stock  beyond  the 
amount  to  which  he  was  himself  entitled.  In 
the  general  charge,  and  also  in  the  answers  to  the 
points  submitted,  the  learned  Court  instructed 
the  jurors  in  the  clearest  manner  that  if  they 
should  find  from  .the  evidence  that  Newman,  by 
the  nature  of  his  dealings  with  the  several  plain- 
tiffs, had  acquired  such  dominion  over  thi^ur 
wheat  as  authorized  him,  at  his  pleasure,  not  only 
to  grind  it  into  flour  but  also  to  sell  the  same  for 
his  own  use,  the  transaction  must  necessarily  be 
treated  as'  a  sale,  and  that,  in  that  event,  the 
plaintiff  could  not  recover ;  this  instruction  was 
repeated  with  marked  emphasis  several  times 
during  the  progress  of  the  charge,  and  it  seems 
quite  impossible  that  the  jury  could  have  labored 
under  any  misapprehension  as  to  the  nature  of 
the  inquiry  they  were  to  make.  The  verdict  of 
the  jury  was  for  the  plain tiflTs,  and  we  must  as- 
sume the  facts  which,  it  is  plain,  the  jury  in  ar- 
riving at  such  a  verdict  must  have  found,  viz., 
that  Newman  had  no  authority  to  sell  the  grain 
delivered  into  his  mill  under  the  arrangement 
with  the  plaintiffs,  that  is  to  say,  their  share  of 
the  common  stock,  nor  the  flour  which  was  the 
product  thereof.  It  was  the  plain  duty  of  New- 
man, however,  to  -see  to  it  that  at  all  times  the 
mill  contained  wheat  or  flour  sufficient  in  aitiount 
to  answer  all  demands  under  the  bailment ;  fail- 
ing in  this,  he  was  derelict  in  duty,  and  liable 
under  the  law  for  the  appropriation  and  ooDver- 
sion  unto  his  own  use  of  property  which  did  not 
belong  to  him. 

Nor  do  we  see  that  the  Court  committed  any 
error  in  the  answers  to  the  plaintiffs'  points. 
These  points,  according  to  the  general  practice, 
were  based  upon  an  assumption  of  facts,  the 
truth  or  falsity  of  which  was  for  the  jury,  and 
the  law  was  stated  b»  upon  a  finding  of  these 
facts  by  the  jury.  They  were  relevant  to  the 
issue,  they  disclosed  clearly  the  specific  facts  as- 
sumed, which  were  fairly  and  reasonably  consist- 
ent with  the  plaintiffs'  theory  of  the  case  upon 
the  evidence,  and  the  opinion  of  the  Court  there- 
on, and  could  not  have  had  any  weight  with  the 
jurors  in  their  deliberations,  unless  the  facts  as- 
sumed were  in  their  judgment  established  by  the 
proofs.  The  points  certainly  were  not  such  as 
could  be  disregarded  by  the  Court,  and  we  can- 
not see  how  the  answers  thereto  could  be  supposed 
to  have  misled  the  jury. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


309 


The  learned  Court  defined  a  bailment  and  a 
aHe^  marking  the  distinguishing  features  of  each, 
and  as  the  nature  of  the  transaction  depended  not 
wboUj  upon  the  written  receipt,  but  in  part  on 
Terbal  evidence  as  to  the  method  of  conducting 
ibe  business,  the  question  was  undoubtedly  one 
proper  to  be  submitted  to  the  jury.  The  Court 
ioeiaticted  the  jury  that  if  certain  facts  existed 
(be  transaetion  was  a  sale,  otherwise  it  was  but 
a  bailment,  and  the  question  was  proper  for  the 
juiy,  whether  or  not  under  the  instructions  of  the 
Coort,  according  to  the  facts  as  the  jury  might 
fiiid  them,  the  transaction  was  a  bailment  or  a 
lale.  On  a  careful  review  of  the  whole  case  we 
find  no  error,  and  the  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

Paxson,  J.,  absent.  l.  l.,  jr. 


Jan.  *88,  S66.  March  1, 1888. 

/Btna  Fire  Ins.  Co.  v.  City  of  Reading. 

Ttxe$  and  Taxation — Act  of  April  4,  1873— 
Act  of  Afa^  24,  lSS7—Bepeal  of  former  by 
latter — Foreign  insurance  companies — Consti- 
tutional law. 

The  Act  of  April  4,  1873,  i  17  (P.  L.  20)  providing 
thit  it  Bhoald  not  be  lawful  for  any  city  to  impose  or 
oollect  any  license  fee  or  tax  upon  insurance  com- 
panies, was  repealed  by  the  Act  of  May  24,  1887,  §  2 
(P.  L.2d4),  providing,  inter  cUia,  that  every  city  of  the 
fearth,  fifth,  sixth,  and  seventh  classes  **  shonld  have 
power  to  levy  and  collect  for  general  revenue  purposes 
an  ABDtal  license  tax  on  insurance  companies." 

Where  a  foreign  insurance  company  has  complied 
with  the  provisions  of  the  Act  of  April  4,  1873  (P.  L. 
2D),  and  was  authorized  thereunder  to  transact  busi- 
ness in  this  Sta^-e,  this  does  not  oonstitnte  snch  a  coo- 
traet  between  the  State  and  the  corporation  as  will 
preTent  the  operation  of  tho  Act  of  May  24,  1887,  §  2 
(P.  L2(>4),  authorising  taxation  of  snch  companies  by 
dtiesof  the  fourth,  fifth,  sixth,  and  seventh  classes. 

Error  to  the  Common  Pleas  of  Berks  County. 

Case  stated,  wherein  the  City  of  Reading  was 
pbintifT,  and  the  jEtna  Fire  Insurance  Company 
of  Hartford,  Connecticut,  was  defendant,  setting 
forth  as  follows : — 

^*  The  city  of  Reading  passed  the  ordinance — 
a  copy  of  which  is  hereto  attached,  and  made 
part  of  this  case  stated — under  and  in  pursuance 
of  the  provisions  of  the  Act  of  May  24,  1887,  re- 
btiDg  to  cities. 

"  The  defendant  is  an  insurance  company  of 
the  State  of  Connecticut,  duly  authorized  under 
the  laws  of  Pennsylvania  to  do  business  In  the 
State  of  Pennsylvania,  and  with  an  agency  estab- 
Ikbed  in  the  city  of  Reading. 

"  If  the  Court  be  of  opinion  that  the  defend- 
ant is  legally  liable  to  pay  the  license  tax  by  said 


ordinance  imposed,  then  judgment  to  be  entered 
for  ,  plaintiff  for  fifty  dollars  ;  but  if  not,  then 
judgment  to  be  entered  for  the  defendant.  The 
costs  to  follow  the  judgment  and  either  party  re- 
serving the  right  to  sue  out  a  writ  of  error 
thereon." 

The  said  ordinance  was  passed  September  29, 
1887.     The  material  parts  are  as  follows : — 

Section  1.  That  every  person,  firm,  or  corporation 
hereinafter  mentioned  shall,  within  sixty  days  from 
the  approval  of  this  ordinance,  and  annually  there- 
after before  the  first  day  of  July,  in  each  and  every 
year,  apply  to  the  city  clerk  for  a  license,  which  shall 
expire  on  the  thirtieth  day  of  June  next  following, 
and  the  city  clerk  shall  issue  such  license  upon 
payment  to  the  city  treasurer  of  the  respective  sums 
for  the  same  as  provided  in  the  ordinance.     .     .     . 

The  amount  to  be  paid  to  the  city  treasurer  shall  he 
as  follows : — 

Section  2.  .  .  .  Clause  19.  Every  fire  insurance  com- 
pany or  agency  shall  pay  the  sum  of  fifty  dollars. 

Upon  this  case  stated  Ermentrout,  J.,  filed 
the  following  opinion  : — 

'*  The  defendant  is  a  corporation  chartered 
under  the  laws  of  the  State  of  Connecticut.  It 
has  complied  with  the  provisions  of  the  Act  of 
April  4,  1878,  entitled  '  An  Act  to  establish  an 
insurance  department'  (P.  L.  1873,  page  20). 
It  has  an  agency  in  the  city  of  Reading. 

♦*  Section  17  of  said  Act  of  April  4,  1873,  pro- 
vides  as  follows :  '  That  it  shall  not  be  lawful  for 
any  city,  county,  or  municipality  to  impose  or 
collect  any  license  fee  or  tax  upon  insurance 
companies,  or  their  agents  authorized  to  transact 
business  under  this  Act.' 

*<By  the  Act  of  Assembly  of  May  24,  1887 
(P.  L.  1887,  page  204),  entitled  'An  Act  divid- 
ing cities  into  seven  classes,'  etc.,  it  is  provided 
in  Article  VII.,  section  2,  plac.  iv.,  page  219, 
that  every  city  of  the  fourth,  fifth,  sixth,  And 
seventh  classes  shall  have  power  *to  levy  and 
collect  for  general  revenue  purposes,  an  annual 
license  tax  on  insurance  companies,  or  agencies, 
and  regulate  the  collection  of  the  same.' 

**  Under  this  power,  the  city  of  Reading,  a 
city  of  the  fifth  class,  passed  an  ordinance  for 
general  revenue  purposes  on  the  29th  September, 
1887.  The  nineteenth  clause  of  this  ordinance 
provides  as  follows  :  '  Every  fire  insurance  com- 
pany or  agency  shall  pay  the  sum  of  fifty  dollars.' 
Under  this  ordinance,  the  city  of  Reading  claims 
authority  to  levy  and  collect  such  tax  from  the 
defendant.  To  test  the  city's  right  so  to  do,  this 
case  stated  has  been  framed. 

'^  The  city  contends  that  the  said  section  2, 
clause  iv.,  of  Article  VII.,  Act  of  1887,  repealed 
by  implication  section  17  of  the  Act  of  1873, 
and  therefore  the  city  has  the  right.  The  de- 
fendant contends:  (1)  There  is  no  repeal  by 
implication ;  (2)  There  can  be  no  repeal ;  that 
the  Act  of  1873  and  its  acceptance  thereof  con- 
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stitutes  a  contract  between  it  and  the  State,  and 
that  by  the  provisions  of  Article  I.,  section  10, 
Constitution  of  the  United  States,  no  State 
can^  pass  any  law  impairing  the  obligation  of 
contracts. 

<*  An  examination  has  convinced  us  that  the 
decisions  of  the  Supreme  Court  are  against  the 
contention  of  the  defendant,  as  to  both  these 
points. 

'<  1.  The  clause  of  the  Act  of  1873  exempting 
from  taxation  is  general  in  its  terms,  applicable 
to  foreign  and  domestic  companies  alike.  The 
Act  of  1887  is  equally  general  in  its  terms. 

"  The  Act  of  1887  is  affirmative,  it  introduces 
a  new  rule  upon  the  subject;  the  repugnancy 
between  the  old  and  new  clauses  is  total  and 
manifest.  By  no  proper  construction  can  they 
stand  together,  or  be  consistently  reconciled. 

"  Under  the  legal  principles  laid  down  in  Sifred 
V.  Commth.  (8  Out.,  180)  ;  Johnson's  Estate  (9 
Casey,  511),  the  new  works  a  repeal  of  the  old. 
There  are  two  decisions  especially  applicable  and 
decisive  of  this  question.  In  the  Act  of  Assembly 
chartering  the  Iron  City  Bank  of  Pittsburgh,  it 
provided, '  that  its  capital  stock  should  not  be 
subject  to  taxation,  for  any  other  than  State  pur- 
poses.' Afterwards,  the  Legislature  by  Act  of 
Assembly  authorized  the  city  of  Pittsburgh  to 
tax  all  banks.  It  was  held  that  the  latter  Act 
repealed  the  former  by  implication.  (Iron  City 
Bank  v.  Pittsburgh,  1  Wright,  340.) 

"  Under  the  Act  of  April  10, 1879  (P.  L.  16), 
relating  to  building  associations,  the  Bourgignon 
Building  Association  filed  a  certificate  of  accept- 
ance of  its  provisions,  thus  releasing  it  from  tax- 
ation under  existing  laws.  Subsequently  the 
general  revenue  Act  of  June  7, 1879,  was  passed^ 
subjecting  building  associations  to  the  payment 
of  tax  upon  their  capital  stock.  It  was  held  that 
« there  was  a  repeal ;  that  an  Act  of  Assembly 
imposing  a  tax,  which  is  necessarily  and  certainly 
inconsistent  with  a  preceding  Act  exempting 
from  taxation,  repeals  the  former  Act.'  (The 
Bourgignon  Building  Association  v.  The  Com- 
monwealth, 1  Pennypacker,  198.) 

"  2.  We  see  nothing  to  justify  the  holding  of 
the  existence  of  any  such  contract  relation  be- 
tween the  defendant  and  the  State.  The  defen- 
dant does  not  hold  its  corporate  powers  by  virtue 
of  a  charter  from  this  State,  and  the  Act  neither 
strengthens  nor  impairs  its  corporate  powers. 
It  in  no  way  interferes  with  the  charter.  Nor 
do  we  see  anything  to  indicate  any  contract, 
which  a  Legislature  may  not  impair.  The  Act 
simply  regulates  the  manner  and  conditions  under 
which  such  corporations  may  from  time  to  time 
be  licensed,  or  permitted  to  do  business  in  the 
State,  if  they  so  choose.  It  repealed  the  previous 
regulations  of  the  Act  of  1868.  As  was  said  in 
Thorne  v.  Traveller's  Insurance  Co.  (30  P.  F.  S. 


28),  <  there  can  be  no  doubt  of  the  constitutional 
power  of  the  Legislature  to  prescribe  the  con- 
ditions under  which  a  foreign  corporation  shall 
transact  business  in  this  State.'  The  Act  of 
1868  did  this,  no  one  contending  that  it,  by  any 
of  its  provisions,  created  a  contract  relation  be- 
tween such  corporation  and  the  State,  although 
the  seventh  section  of  the  Act  contained  the 
similar  provision  of  a  tax  of  three  per  cent,  on 
premiums  found  in  the  Act  of  1873.  The  repeal 
shows  the  deliberate  purpose  of  the  State  to  make 
no  surrender  of  its  rights  of  taxation.  It  created, 
abolished,  and  again  imposed  its  regulations.  The 
Act  of  1873,  in  all  its  provisions,  simply  pre- 
scribes the  conditions  under  which  the  foreign 
corporation  may  do  business,  the  Legislature 
again  asserting  its  right  of  taxation  in  section  10, 
imposing  the  three  per  cent,  on  premiums,  and, 
whilst  in  section  17  prohibiting  a  city  from  levy- 
ing any  tax,  it  does  not  prohibit  itself  from  so 
doing.  Nowhere  is  there  any  surrender  by  the 
State,  either  of  the  right  of  taxation,  or  of  its 
power  to  relieve  or  change  the  character  of  such 
taxation,  or  of  its  power  to  delegate  its  right  to 
the  city.  No  such  surrender  is  expressed,  and 
none  can  be  implied.  In  Durach's  Appeal  (12 
P.  F.  S.  494),  it  is  said  '  the  municipal  govern- 
ment is  really  but  a  branch  of  the  government  of 
the  State,  and  whatever  powers  of  taxation  the 
Legislature  possesses,  they  may  lawfully  grant  or 
delegate  to  such  body.'  It  follows,  therefore, 
that  such  power  of  taxation,  not  having  been 
surrendered,  and  having  been  delegated  to  the 
city  of  Reading  by  the  Act  of  1887,  defendant  is 
liable  to  the  tax  imposed  by  the  ordinance. 

"  The  authorities  of  our  Supreme  Court,  upon 
the  question,  are  clear  and  numerous.  The  Bank 
of  Easton  t;.  Com.  (10  Barr,  449),  is  a  carefully 
considered  case,  on  all  fours  with  the  present 
The  same  constitutional  question  was  raised.  The 
bank,  under  the  Act  of  March  25,  1824,  was 
made  a  corporation  *•  upon  the  conditions  therein- 
after specified.'  By  the  twenty-fourth  section 
(P.  L.  70),  a  tax  of  eight  per  cent,  of  the  whole 
of  the  dividends  was  imposed.  By  a  subsequent 
Act,  this  rate  was  increased.  The  latter  Act 
was  held  constitutional,  that  the  former  '  was 
intended  as  a  restraint  upon  the  banks  to  limit 
their  power  and  to  prescribe  the  mode  in  which 
their  business  should  be  conducted  ;  and  not  as  a 
pact  by  which  the  government  undertook  to  re- 
linquish any  power  inherent  in  it,  or  confer 
immunities  beyond  those  expressly  given.'  That 
the  tax  clause  ^  is  nothing  more  than  a  simple 
declaration  •  of  the  tax  then  to  be  paid  by  the 
institutions,  and  we  there  look  in  vain  for  the 
slightest  intimation  of  an  agreement  or  even 
understanding  between  the  parties,  that  this  tax 
should  not  be  increased  during  the  existence  of 
the  charter.     To  deduce  from  premises  so  in 
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sufficient,  a  consequence  of  such  magnitude, 
would  be  a  gross  violation  of  the  wholesome 
principle  that  an  abandonment  of  the  power  of 
ttxation  is  only  to  be  established  bj  clearly 
showiog  this  to  have  been  the  deliberate  purpose 
of  the  Act.'  These  principles  were  affirmed  in 
the  Bank  of  Pennsylvania  r.  Com.  (7  Harris, 
144),  in  a  vigorous  opinion  by  Chief  Justice 
Black.  Again  approved  in  an  opinion  of  Justice 
Woodward,  in  making  a  general  review  of  the 
aothorities  in  Iron  City  Bank  v.  City  of  Pitts- 
burgh (1  Wr.  345).  Also  in  Germania  Life 
InwniDce  Co.  v.  Commonwealth  (4  Norris,  515), 
tod  the  case  of  Bourgignon  Building  Association 
r.  Commonwealth  (1  Penny  packer,  193),  is  also 
directly  decisive  of  'this  very  question,  as  the 
reading  of  the  opinion  of  the  Court  below,  and 
Justice  Green's  opinion  will  conclusively  show. 
"  We,  therefore,  in  accordance  with  the  terms 
of  the  ease  stated,  direct  judgment  to  be  entered 
for  plaintiff  for  $50." 

To  this  judgment  the  said  iEtna  Fire  Insur- 
ance Company  took  this  writ  assigning  for  error 
the  action  of  the  Court  in  entering  judgment 
against  the  said  corporation. 

Henry  M,  Uoyi  and  George  F,  Baer,  for  the 
plaintiff  in  error. 
There  was  no  repeal  by  implication. 

Gennaoia  Life  Insnranoe  Co.  v.  Commonwealth, 

4  Norris,  513. 

The  general  rule  is  that  there  must  be  such 

positive  repugnance  between  the  provisions  of  the 

new  statute  and  the  old  that  they  cannot  stand 

together  or  be  consistently  reconciled. 

8ifred  v.  Commonwealth,  8  Oat.  182. 

MoCall  r.  Smith,  1  Black,  U.  8.  R.  459. 

BastoD  Bank  v.  Commonwealth,  10  Barr,  442. 
The  law  does  not  favor  repeal  by  implication. 

Brown  v.  County  Commissioners,  9  Harris,  43. 

Bonntj  Acoonnts,  20  Smith,  96. 

Qq^n  V.  Champneys,  6  L.  R.  C.  P.  394. 

Bute  V.  Morrow,  26  Mo.  131. 

Crwbj  p.  Patch,  18  Cal.  438. 

Pajne  p.  Connor,  2  Bibb  (Kj.),  180. 

State  p.  Cunningham,  72  N.  C.  469. 

Pnrcell  p.  Insurance  Co.,  42  N.  Y.  Sup.  Ct.  383. 
The  doctrine  that  a  statute  is  impliedly  repealed 
bj  a  sabeequent  statute  revising  the  whole  mat- 
ter of  the  first,  does  not  apply  where  the  revisory 
statute  declares  what  efiect  it  is  intended  to  have 
on  the  former;  as  where  it  provides  that  such 
provisions  of  the  earlier  as  are  inconsistent  with 
the  latter  Act  are  repealed.  In  such  cases  only 
soeh  effect  can  be  given  to  the  revisory  Act  as  it 
directs. 

PattenoB  r.  Tatum,  3  Sawyer,  164. 

Lewis  p.  Stoat,  22  Wis.  234. 

State  p.  Pollard,  6  R.  I.  290. 
William  J.  Jiourke^  City  Solicitor,  for  the  de- 
fendant  in  error. 

March  26,  1888.  Thb  Court.  This  case 
stated  is  defective  in  not  specifying  the  class  to 


which  the  city  of  Reading  belongs.  We  learn 
from  the  opinion  of  the  Court  below  that  it  is  a 
city  of  the  fif\h  class,  but  we  cannot  incorporate 
the  opinion  of  the  learned  Judge  into  the  case 
stated.  We  might  well  affirm  the  judgment  upon 
this  ground  alone,  but  inasmuch  as  it  is  admitted 
by  counsel  on  both  sides  that  Reading  is  a  city  of 
the  fifth  class,  we  will  consider  the  case  upon  its 
merits. 

The  Act  of  May  24,  1887  (P.  L.  204),  author- 
lEes  cities  of  the  fifth  class  to  levy  and  collect  for 
general  revenue  purposes  an  annual  license  tax 
on  insurance  companies,  or  agencies,  and  regu- 
lates the  collection  of  the  same. 

The  defendant  below  is  a  corporation  chartered 
under  the  laws  of  the  State  of  Connecticut.  It 
has  complied  with  the  provisions  of  the  Act  of 
April  4,  1873,  entitled  <<An  act  to  establish  an 
Insurance  Department,"  P.  L.  20.  It  has  an 
agency  in  the  city  of  Reading.  Section  17,  of 
said  Act  of  April  4,  1878,  provides  as  follows: 
'^That  it  shall  not  be  lawful  for  any  city,  county, 
or  municipality  to  impose  or  collect  any  license  fee 
or  tax  upon  insurance  companies,  or  their  agents 
authorized  to  transact  business  under  this  Act." 

The  city  of  Reading,  by  ordinance  of  councils, 
has  imposed  a  tax  of  fifty  dollars  on  every  fire 
insurance  company  or  agency  within  the  city. 

The  only  question  we  are  asked  to  decide  is 
whether  section  17  of  said  Act  of  April  4,  1878, 
is  repealed  by  the  Act  of  1887.  The  Court  below 
held  that  it  was  so  repealed,  and  entered  judg- 
ment for  the  plaintiff  upon  the  case  stated. 

We  see  no  error  in  this.  It  was  contended  in 
the  Court  below  that  the  Act  of  1878  was  a  con- 
tract so  far  as  foreign  insurance  companies  were 
concerned,  by  which  the  State  agreed  not  to  tax 
them  for  the  future.  This  position  was  abandoned 
here,  however,  and  very  properly,  as  it  was  un- 
sound. The  exempting  clause  "of  the  Act  of  1878 
is  general  in  its  terms,  and  is  applicable  to  foreign 
and  domestic  companies  alike.  The  Act  of  1887 
is  also  general  in  this  respect.  While  the  latter 
Act  contains  no  express  repeal,  it  introduces  a 
new  rule  upon  the  subject,  and  fully  supplies  the 
Act  of  1873.  As  was  well  observed  by  the  Court 
below,  "  the  repugnancy  between  the  old  and 
new  clauses  is  total  and  manifest."  It  will  be 
noticed  that  the  Act  of  1887,  and  the  ordinance 
of  the  Act  in  pursuance  thereof,  make  no  distinc- 
tion between  domestic  and  foreign  insurance  com- 
panies. The  license  tax  is  imposed  upon  all  alike. 

The  learned  Judge  of  the  Court  below  has  dis- 
posed of  this  question  in  a  clear  and  well  consid- 
ered opinion,  citing  a  number  of  authorities  to 
sustain  his  ruling,  in  view  of  which  a  further  dis- 
cussion of  the  case  by  this  Court  is  unnecessary. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Tbumket  and  Williams,  JJ.,  absent. 

c.  K.  z. 
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Jan.  '88,  231,  338.  Febniarj  2, 1888. 

Landes  v.  Borough  of  Norristow^. 

Eminent  domain — Injury  to  property — Grading 
of  streets — Claim  barred  by  Statute  of  lAmita^ 
tione  in  six  years — Immaterial  what  form  of 
action  is  adopted-^Act  of  May  28,  1878. 

ProoeedingB  for  the  recovery  of  damages  for  injarj 
to  property  oocasioBed  by  exercise  of  the  right  of  emi- 
nent domain,  must  be  begun  within  six  years  ef  the 
accruing  of  the  right  of  action. 

It  is  immaterial  what  the  form  of  action  adopted  is. 
The  SUtnte  of  Limitations  of  1713  (Act  of  March  27, 
1713, 1  Sm.  76,  Pnrdon,  1065  tt  »eq,)  applies  equally  to 
actions  of  case  or  trespass  and  to  statutory  proceedings 
before  viewers. 

Writs  of  error  to  the  Common  Pleas  of  Mont- 
gomery County. 

These  two  cases  were  by  the  same  plaintiff 
and  against  the  same  defendant,  and  were  tried 
together  in  the  Court  below,  argued  together  in 
the  Supreme  Court,  and  raise  the  same  question. 

Jacob  G.  Landes  was  the  owner  of  property  in 
the  borough  of  Norristown,  fronting  upon  two 
streets  of  said  borough,  to  wit :  Oak  Street  and 
Thomas  Street.  In  the  year  1877  the  borough 
authorities  changed  the  grade  of  these  streets  so 
as  to  do  his  property  great  damage,  by  excavation 
of  said  streets  to  the  depth  of  from  three  to  four- 
teen feet,  thus  rendering  his  adjoining  lots  in- 
accessible. 

On  January  14,  1886,  Landes  presented  his 
petition  to  the  Court  of  Common  Pleas  of  Mont- 
gomery County,  praying  for  the  appointment  of 
jurors  to  assess  the  damages  upon  both  streets. 
These  jurors  filed  their  report  March  1,  1886, 
awarding  to  said  Landes  damaged  on  Oak  Street, 
the  sum  of  five  hundred  and  twenty-five  dollars^ 
and  on  Thomas  Street,  one  hundred  and  fifty 
dollars.  These  reports  were  on  the  same  day 
confirmed  nisi  by  the  Court.  From  both  of 
these  awards  the  borough  of  Norristown  appealed, 
March  20,  1886,  and  the  eases  were  then  put  at 
issue  and  were  tried  together  June  24,  1887,  be- 
fore Hon.  B.  M.  BoTER,  the  late  President 
Judge  of  Court  of  Common  Pleas  of  Montgomery 
County,  and  verdict  rendered  in  the  one  case  for 
$208.34,  and  in  the  other  case  for  $416.66. 

Upon  the  trial  of  the  case  the  defendant 
pleaded  the  Statute  of  Limitations,  and  this  point 
the  Court  reserved.  After  the  trial  and  verdicts, 
the  defendant  filed  reasons  for  a  new  trial,  and 
Judge  BoTBR  having  died,  the  case  was  heard 
before  Hon.  Harman  Yerkes,  President  Judge 
of  the  Seventh  Judicial  District,  sitting  at  special 
session.  He  overruled  the  reasons  for  a  new 
trial,  but  on  the  point  reserved  directed  judgment 
to  be  entered  for  defendant  in  both  cases  non  ob- 
stante veredicto^  in  the  following  opinion : — 


<<The  proceedings  in  these  eases  were  com- 
menced January  14,  1886,  by  petitions  for  the 
appointment  of  jurors  to  assess  daoiages  arisiog 
from  the  change  of  grade  by  the  defendant  of 
Oak  Street  and  Thomas  Street  within  the  limits. 
The  change  of  grade  of  these  streets  was  ef* 
fected  in  the  year  1877.  The  proceedings  are 
under  the  Act  of  May  28,  1878.  The  Act  is 
retroactive,  and  the  provisions  operate  upon  paat 
changes  of  grade,  at  least  back  as  far  as  the 
adoption  of  the  Constitution  of  1874^  (Folken- 
son  V.  Easton  Boro.,  19  Weekly  Notes,  *561.) 

"  Whatever  the  form  of  the  proceeding,  we  think 
the  plaintifi^'s  cause  of  action  is  within  the  par- 
view  of  the  Statute  of  Limitations  Act  of  171  d« 
The  right  of  action  accrued  to  the  plaintiff  upon 
the  passage  of  the  Act  of  1878  to  sue  for  his 
damages,  past  and  prospective,  according  to  its 
provisions.  Having  failed  to  avail  himself  of  the 
privilege  for  more  than  six  years  thereaAer,  we 
are  of  the  opinion  that  he  is  ba^ed. 

"  We  might  give  our  reasons  at  length  for 
these  conclusions,  but  since  the  entire  subject  has 
recently  received  able  and  exhaustive  treatment, 
we  do  not  deem  it  necessary  to  do  so.  (See 
Fegley  and  Wife  jr.  Borough  of  Easton;  Craft  v. 
the  Borough  of  South  Chester;  Beck  v.  the  Bo- 
rough of  Bethlehem,  2  Co.  Court  Rep.,  505— 
509-511 ;  Folkensont;.  Easton  Boro.,  19  Weekly 
Notes,  561.) 

"  While  the  learned  Judges  who  delivered  the 
opinions  in  those  cases  found  occasion  to  difi^r, 
we  feel  constrained,  after  a  careful  consideration 
of  what  has  been  said  by  each,  to  adopt  the  rea- 
sons in  favor  of  applying  the  Statute  of  Limita- 
tions to  such  cases  as  conclusive  of  the  subject. 

<*  We  believe  the  Statute  of  Limitations  ap- 
plies to  cases  under  the  Act  of  1878,  because  the 
cause  of  action  and  not  the  form  is  the  criterion 
by  which  the  Act  of  1718  must  be  applied. 

'<  Such  being  our  conclusion,  it  follows  that 
judgment  must  be  entered  in  favor  of  the  defen- 
dant upon  the  reserved  point. 

"This  renders  it  unnecessary  to  discuss  the 
reasons  for  a  new  trial,  but  we  may  remark  that 
we  are  unable  to  discover  that  the  learned  Judge 
committed  any  error  in  the  trial.  The  motion 
for  a  new  trial  is  overruled." 

Judgment  having  been  entered  for  defendant, 
plaintiff  took  these  writs,  assigning  as  errors  (1) 
the  entry  of  judgment  for  defendant,  and  (2)  the 
decision  that  the  Statute  of  Limitations  was  a 
bar  to  plaintiff's  claims. 

George  W.  Rogers  (Z).  Ogden  Rogers  with 
him),  for  plaintiff  in  error. 

The  Act  of  1713  does  not  apply  to  this  case. 
Hannom  v.  Borough  of  West  Chester,  13  Smith, 

479. 
MoClintook  v.  Railroad  Co.,  16  Smith,  419. 
Magee  v.  Commonwealth,  10  Wright,  858. 
Glover  v.  Nilson,  6  Barr,  290. 
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It  appettfs  that  in  all  the  cases  cited  by  the 
learned  Jod^  below,  the  change  of  grade  arose 
before  the  adoption  of  the  Constitution  of  1874. 
At  the  time,  therefore,  that  the  injury  was  done, 
there  was  no  cause  of  claim  for  damages. '  But 
we  bate  been  nnable  to  find  any  cases  arising 
aoce  1874  where  the  Act  of  1713  was  applied 
to  defend  a  claim  for  damages. 

/  P,  HaU  Jenkins,  for  defendant  in  error. 

The  first  assignment  of  error  is  : — 

<*Tbe  Court  erred  in  directing  judgment  to  be 
entered  in  favor  of  defendant  nan  obstante  vere^ 

This  assignment  is  not  to  any  point  of  law 
(tad  there  is  none  of  evidence  involved  in  this 
cut),  aod  therefore  cannot  be  noticed  in  this 
Coifft. 

MootoDraTille  Borough  v.  Fairfield  Township,  2 
Araerman,  99. 
The  language  of  the  Act  of  1718,  strictly 
speaking,  applies  only  to  common  law  forms  of 
action,  yet  the  language  is  *^  within  six  years 
next  after  the  cause  of  such  actions  or  suit  and 
not  after."  Therefore  the  language  of  the  Act 
limits  the  right  to  six  years  next  after,  the  cause 
of  action  accrues.  ^ 

Wiekenham  v.  Lee,  2  Norris,  422. 

De  Haven  r.  Bartholomew,  7  Smith,  126« 

Hannum  v.  West  Chester,  13  Id.  475. 

March  19,  1888.  The  Court.  The  judg- 
ment of  the  Court  below  was  right.  The  mere 
form  of  the  -action  ia  not  to  be  considered,  but 
thecanse. 

The  cause  in  these  cases  was  the  injury  done 
to  the  plaintiff's  property  by  the  grading  of  the 
streets,  and  the  common  law  action  would  be  case 
or  trespias,  hence  the  cases  fall  within  the  Limi- 
tation Act  of  the  27th  of  March,  1718. 

Judgments  affirmed. 

Pkh  Curiam. 

TRumfiT  and  Greek,  JJ.,  absent. 

J.  D.  B.,  jr. 


Jam.  %7,  US,  134.  March  14, 1888. 

IdcCullough  V.  Staver. 

Bid  property — Bquitahle  tide  to  —  Abandon- 
metU  cf-^Extinguishment  of. 

A.  had  the  refnaal  of  oertain  realty  belonging  to  B., 
provided  he  paid  the  pnrchase-monej,  $3(KK),  within 
six  moDtha.  Within  that  time  he  agreed  to  sell  the 
ttid  land  to  C.  for  $8000.  A  new  contract  war  then 
entered  into  and  signed  by  A.,  B.,  and  C,  which  recited 
the  ktmm  oontract  between  A.  and  B.,  and  the  new 
eoatnet  between  A.  and  C,  then  provided  that  the 
tinea  of  pajment  by  A.  should  be  changed  to  oorres- 
pood  with  the  paymenta  by  C,  and  that  when  0.  had 
paid  A.  the  whole  $8000  B.  ahonld  make  title  to  him. 
C.  Blade  hia  first  payment  to  B.  in  December,  1883, 


and  was  pat  in  pooeeaaion.  He  defaulted  on  the  next 
instalment.  In  1886  B.  brought  ejectment  against  C.  for 
the  land,  and  recovered  a  verdict  to  be  released  on  the 
pajment  of  $1287.65  within  thirty  days  thereafter.  C. 
maide  no  defence,  and  never  complied  with  the  verdict, 
and  B.  iasned  a  writ  of  habere  faoiaa  and  obtained-  pos* 
seaaion.  After  the  said  thirty  day  a  A .,  who  had  not  been 
a  party  to  or  served  with  notice  9f  these  proceedings, 
brought  ejectment  against  B.  for  the  land.  The  Court 
below  gave  binding  instructions  to  the  jury  to  find  for 
the  plaintiff.    On  writ  of  error : 

Heid,  that  A.'s  equitable  title  was  not  extinguished 
by  the  verdict  against  C.  in  the  first  action,  and  there- 
fore the  inatrnction  to  find  for  the  plaintiff  was  not 
error. 

Error  to  the  Common  Pleas  of  Clinton  County. 

Ejectment,  by  James  M.  Staver  against  Robert 
McCullough  to  recover  a  tract  of  land  in  said 
county. 

The  facts  of  the  case  are  stated  at  length  in 
the  opinion  of  the  Supreme  Court,  infra.  Upon 
the  facts,  the  Court,  Mayer,  P.  J.,  directed  the 
jury  to  find  for  the  plaintiff.  Verdict  and  judg- 
ment for  the  plaintiff  accordingly,  whereupon  the 
defendant  took  this  writ,  assigning  for  error  the 
said  instruction  of  the  Court. 

H.  H,  Martin  and  Robert  P,  Allen  {ytiXh  whom 
were  John  G*  Reading,  H,  T.  Harvey ^  and 
A.  F,  Martin),  for  the  plaintiff  in  error. 

Staver  was  bound  to  take  notice  of  the  action 
of  ejectment  brought  by  McCullough  against  the 
Squireses. 

Diamond  v.  Lawrence  County,  1  Wright,  353. 

Damon  v.  Bache,  5  Smith,  67. 

Maxaon'a  Appeal,  26  Id.  176. 

Arnold's  Admn.  t;.  Fitzgerald,  26  Id.  385. 

Coal  Co.  p.  Plumer,  15  Norris,  99. 

Staver  was  bound  to  release  the  judgment  there 
recovered  within  the  thirty  days  limited  by  the 
verdict. 

Gordonier  v.  Billings,  27  Sinith,  498. . 

Upon  what  principle  of  law  can  Staver  sustain 
the  action  at  bar  ?  He  has  put  in  evidence  the 
three  contracts.  His  action  of  ejectment  cannot 
be  on  the  first,  because  that  is  dead;  it  cannot  be 
on  the  second,  because  McCullougii  is  not  a  party 
to  that  one ;  and  it  cannot  be  on  the  third,  be- 
cause he  has  not  done  what  he  and  the  Squireses 
wtfre  to  do  under  it  as  to  the  payment  to  Mc- 
Cullough, and  he  can  certainly  have  no  remedy 
under  it  against  the  plaintiff  in  error. 

T,  O.  Hippie  {E.  P.  Geary  with  him),  for  the 
defendant  in  error. 

None  of  the  cases  cited  by  the  plaintiff  in  error 
are  in  point.  Abandonment  of  Staver's  equitable 
title  can  only  take  place  as  the  result  of  an 
intention  to  abandon. 

Brinser  1^.  Anderson,  20  Wbbklt  Notxs,  505. 

March  26,  1888.  The  Court.  In  April, 
1883,  McCullough  was  the^owner  of  a  tract  of 
land  containing  fifteen  hundred  and  twenty*two 
acres.    He  contracted  in  writing  to  sell  the  ti*aot 
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to  James  M.  Staver  for  $3000,  with  a  reservation 
of  all  the  hemlock  and  oak  tan  bark  to  himself 
with  the  right  of  entry  to  take  and  remove  the 
same  in  quantities  of  from  five  hundred  cords 
upwards  each  season  as  might  suit  his  own  busi- 
ness purposes.  Staver  had  six  months  within 
which  to  pay  the  purchase-money,  and  upon  pay- 
ment was  entitled  to  a  deed ;  but  no  part  of  the 
purchase-money  was  paid  down  nor  was  there  a 
promise  on  the  part  of  Staver  to  pay  it.  His 
contract  was  in  effect  a  refusal,  a  promise  by 
McCullongh  to  sell  to  him  for  $3000,  provided  he 
paid  that  sum  within  six  months.  Before  the 
time  expired  Staver  had  found  a  purchaser  for 
the  land  at  a  large  advance  upon  the  price  he  had 
agreed  to  pay,  and  on  the  14th  of  September, 
1883,  he  brought  A.  D.  and  M.  S.  Squires  to 
McCullough  and  a  new  contract  was  entered  into 
upon  that  date.  This  contract  recites  that  of  3d 
April,  1883,  between  McCullough  and  Staver, 
and  that  between  Staver  and  A.  D.  and  M.  S. 
Squires,  and  then  provides  that  the  terms  of  pay- 
ment by  Staver  shall  be  changed  to  correspond 
with  the  terms  of  payment  to  him  by  A.  D.  and 
M.  S.  Squires,  so  that  McCullough  shall  receive 
his  purchase-money  as  follows:  $2000  on  the 
10th  December,  1883,  and  the  balance  out  of  a 
three  thousand  dollar  payment  to  be  made  by  the 
Squireses  on  the  1st  December,  1884. 

The  contract  contains  a  further  stipulation 
<<  that  when  A.  D.  and  M.  S.  Squires  shall  have 
paid  all  the  purchase-money  they  have  agreed  to 
pay  to  said  James  M.  Staver,  viz :  eight  thousand 
dollars  and  interest,  that  said  Robert  McCullough 
or  his  legal  representatives  will  make  title  to  said 
lands  as  provided  in  his  said  agreement  with 
James  Staver  unto  the  said  A.  D.  and  M.  S. 
Squires  or  their  heirs  or  assigns,"  etc. 

The  two  thousand  dollars  were  paid  by  A.  D. 
and  M.  S.  Squires  on  the  8th  December,  1883. 
There  can  be  no  question  but  that  under  the 
terms  of  the  tri-partite  contract  above  recited 
Staver's  refusal  had  ripened  into  an  equitable 
title ;  and  that  the  deed  to  which  he  was  entitled 
upon  the  payment  of  $3000,  was  to  be  made  to 
A.  D.  and  M.  S.  Squires,  his  vendees,  when  they 
had  fully  paid  the  purchase-money  due  both  to 
McCullough  and  himself. 

But  A.  D.  and  M.  S.  Squires  paid  no  more 
purchase-money  on  the  contract,  and  in  Febru- 
ary, 1886,  McCullough  brought  an  action  of 
ejectment  against  them.  With  the  summons  he 
caused  a  rule  to  arbitrate  to  be  served,  and  as 
soon  as  it  could  be  done  an  award  was  obtained 
against  them  in  the  nature  of  a  conditional  ver- 
dict, to  be  released  upon  the  payment  of  the  sum 
of  $1287.65  within  thirty  days  from  the  date  of 
the  award.  The  d^endants  made  no  defence  to 
the  action,  and  did  not  appeal  from  the  award  or 
comply  with  its  terms.    The  plaintiff  obtained  a 


writ  of  habere  facias  and  was  put  into  possession 
by  the  sheriff.  ,  On  the  19th  June,  1886,  Staver 
who  was  not  made  a  party  to  or  served  with 
notice  of  the  action  of  ejectment  brought  by  Mc- 
Cullough, his  vendor,  tendered  to  him  the  amount 
remaining  due  under  the  terms  of  his  contract, 
and,  the  tender  being  refused,  brought  this  action. 
The  sole  question  is  whether  Staver's  equitable 
title  was  extinguished  by  the  award  against  A. 
D.  and  M.  S.  Squires.  We  think  it  was  not. 
The  action  in  which  that  award  was  obtained  was 
brought  to  enforce  the  tri-partite  contract  of  14tb 
September,  1883.  Staver  was  a  party  to  that 
contract.  Under  its  provisions  he  was  debtor  to 
McCullough  for  the  balance  of  the  purchase- 
money  which  he  had  undertaken  to  pay  for  the 
land,  and  he  was  also  entitled  to  receive  from  A. 
D.  and  M.  S.  Squires  several  thousand  dolUrs 
more  than  was  due  from  him ;  and  McCullough 
had  undertaken  to  hold  the  legal  title  as  security 
for  its  payment.  Under  such  circumstances  it 
was  the  duty  of  McCullough  to  see  that  Staver 
had  notice  of  the  proceedings  to  enforce  perform- 
ance of  the  contract,  or  if  unable  to  give  notice 
then  to  take  his  award  in  accordance  with  the 
terms  6f  the  tri-partite  contract  for  the  entire 
balance  due  from  A.  D.  and  M.  S.  Squires. 
What  he  did  was  to  bring  his  action  against  Sta- 
ver's vendees,  who  were  also  made  his  own  by 
the  contract  of  14tb  September,  1883,  and  then 
to  take  ah  award  for  the  amount  due  from  Staver 
to  himself  upon  a  contract  which  had -been  merged 
in  the  tri-partite  contract,  and  had  no  longer  an 
independent  existence.  The  award  should  have 
followed  the  existing  contract  and  have  embraced 
the  entire  amount  due  from  the  defendants.  Of 
this  sum,  $1287.65  was  due  to  him  to  extinguish 
his  claim  upon  Staver,  the  balance  he  would  have 
held  for  Staver  under  the  stipuliUion  in  the  con- 
tract by  which  he  was  to  convey  to  A.  D.  and 
M.  S.  Squires,  when,  and  only  when,  they  had 
paid  Staver  in  full. 

The  practical  effect  (if  not  the  actual  intent  of 
McCullough  and  the  Squireses)  is,  if  the  award  is 
permitted  to  stand,  to  extinguish  Stavers's  equity 
without  notice  to  him ;  and  to  extinguish  his  de- 
mand upon  his  vendees  for  purchase-money  by  the 
action  of  one  who  stood  in  the  relation  of  trustee 
of  the  legal  title  for  his  benefit.  The  learned 
Judge  of  the  Court  below  was  right  therefore  in 
his  ruling,  and 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J. 

Trunket,  J.,  absent.  c.  K.  z. 
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Jul  'S8,  332.  March  15,  1888. 

Little  V.  Wilcox  et.aU 

Jked—Constrticttan  of — Rule  in  Shelley* $  Ca$e — 
Tru$U  and  truMtees —  When  not  executed. 

in  equitable  life  estate  with  a  remainder  of  the  legal 
Mtite  in  fee  to  the  heirs  of  the  life  tenant  will  not 
aerge  so  as  to  vest  a  fee  or  fee  tail  in  the  life  tenant 
under  the  rale  in  Shelley's  Case. 

A.  bj  articles  of  agreement  entered  into  with  his  son 
B.,  ignped  that  oertain  real  estate  belonging  to  A.  was 
■erelj  declared  to  be  held  in  trust  for  the  said  B. 
dnriog  his  life  and  for  his  heirs  after  his  decease 
"npon  the  said  6.  complying  with  and  fulfilling  the 
igreemeut  oontained.''  Then  followed  oertain  oove- 
siDts  by  B.  to  maintain  and  support  A.  on  the  pre> 
Bises. .  The  agreement  concluded  '*  at  the  decease  of 
ttid  A.,  the  saM  B.  may  continue  to  occupy  and  enjoy 
Mid  property  during  his  natural  life,  and  at  his  death 
the  same  shall  go  and  be  held  by  the  heirs  of  the  said 
B.  and  their  assigns  forever  in  the  same  manner  as  if 
the  title  had  now  passed  subject  to  a  lien  for  the  per- 
fbnnanoe  of  th«  covenants  hereinbefore  contained.'' 
Bw  died  in  the  lifetime  of  A.  leaving  three  sons  and  a 
daaghter,  and  by  his  will  devised  his  estate  to  his  three 
ions.  On  A.'s  death  B.'s  daughter  brought  ejectment 
igainst  his  thi'ee  sons  for  an  undivided  fourth  inte- 
rest in  the  land : 

£«/d,thattluring  A.*s  lifetime  the  trust  for  B.  was 
Botezeented  in  him  but  was  kept  alive  for  the  protec- 
tion of  the  grantor,  and  was  but  an  equitable  estate  on 
ODodition,  but  that  the  remainder  to  B.'s  heirs  was 
executed  and  in  effect  if  not  in  form  a  legal  estate. 
That  the  quality  of  the  estates  being  therefore  different 
thex  did  not  merge  and  vest  a  fee  tail  in  B.  under  the 
role  in  Shelley's  Case,  that  nothing  therefore  passed 
by  B.'3  will,  but  A.'s  daughter  took  by  purchase 
under  the  articles  of  agreement  and  was  entitled  to 
reoorer. 

Error  to  the  Common  Pleas  of^  Bradford 
County. 

Ejectment  by  William  Little,  committee  of 
Harriet  Wilcox,  a  lunatic,  against  P.  D.  Wilcox, 
H.  D.  Wilcox,  and  F.  L.  Wilcox  to  recover  an 
niidivided  one-fourth  interest  in  a  tract  of  land. 

The  following  case  stated  was  agreed  on  be- 
tween the  parties : — 

Sheffield  Wilcox  was  on  April  27, 1861,  seised 
of  a  certain  farm  of  240  acres  in  Bradford 
Coanty,  and  on  said  day  entered  in  the  follow- 
ing contract  with  his  son  RoUin  Wilcox : — 

''This  article  of  agreement,  made  the  27th  day  of 
April,  1861,  between  Sheffield  Wilcox,  of  Albany 
IWnship,  Bradford  County,  Pa.,  and  RoUin  Wilcox, 
of  the  same  place,  witnesseih :  That  the  said  Sheffield 
Wileoz,  in  consideration  of  the  agreement  hereinafter 
eoBtained  to  be  fulfilled  ana  kept  on  the  part  of  the 
said  Rollin  Wilcox,  his  heirs,  executors,  and  adminis- 
trators, has  agreed  and  hereby  does  agree  that  the  real 
estate  of  him,  the  said  Sheffield,  situate  in  Albany 
Tovnihip  aforesaid,  known  as  the  homestead  of  him, 
^  said  Sheffield,  containing  two  hundred  and  twenty 
acres  more  or  less,  also  twenty  acres  nef^rly  adjoining 
the  above,  which  was  conveyed  to  him  by  the  sheriff 
of  Bradiord  Cooiity  as  the  property  of  said  Rollin 


Wilcox,  shall  be  and  the  same  is  hereby  declared  to 
be  held  in  trust  for  the  said  Rollin  WUoox  during  his 
life,  and  for  his  heirs  after  his  decease,  upon  the  said 
Rollin  Wilcox  complying  with  and  fulfilling  the  agree- 
ment contained  by  himself  or"  his  executors,  adminis- 
trators or  heirs,  that  is  to  say,  the  said  Rollin  Wilcox 
covenants  and  agrees  that  the  said  Sheffield  Wilcox, 
his  father,  may  reside  witl^  him  at  th«  mansion-house 
upon  the  homestead  aforesaid  so  long  as  he  shall  live, 
and  to  provide  him  with  all  needful  food  and  clothing 
according  to  his  usual  and  customary  requirements, 
and  also  with  medicine  and  medical  attendance,  with 
all  needful  care  in  sickness  and  old  age ;  or  if  the  said 
Sheffield  Wilcox  shall  choose  to  live  at  the  farm-house 
on  the  homestead  farm  and  near  to  the  mansion-house, 
that  he  may  do  so,  and  shall  be  there  supported,  to- 
gether with  one  other  person,  his  wife  or  housekeeper, 
so  tbng  as  he  shall  live ;  that  he  shall  have  a  suitable 
garden  spot,  together  with  four  acres  of  land,  to  work 
on  the  farm  where  he  shall  choose ;  he  shall  have  two 
cows  provided  and  kept  for  his  use,  also  the  use  of  a 
horse  when  he  shall  desire  it  for  his  own  use ;  also 
two  beds  and  bedding  if  he  shall  require  it. '  If  the 
said  Sheffield  Wilcox  shall  choose  to  Uve  separate 
from,  the  family  of  said  Rollin  and  in  the  farm-hous« 
aforesaid,  then  the  support  which  he  and  said  one 
other  person  shall  receive  shall  be  understood  to  mean 
such  support  and  maintenance  as  may  be  needful  be- 
yond what  shall  be  yielded  by  the  use  of  the  cows, 
garden  spot,  and  four  acres  of  land.  And  the  said 
Rollin  Wilcox  further  agrees  to  i>ay,  satisfy,  and  dis- 
charge all  liens  now  against  said  propesty,  and  to  keep 
the  said  Sheffield  indemnified  against  the  same  and 
the  property  from  being  sold  thereon.  At  the  decease 
of  the  said  Sheffield  the  said  Rollin  may  continue  to 
occupy  and  enjoy  said  property  during  hia  natural  life, 
and  at  his  death  the  same  shall  go  and  be  held  by  the 
heirs  of  the  said  Rollin  Wilcox  and  their  assigns  for- 
ever, in  the  same  manner  (is  if  the  title  hftd  now 
passed  subject  to  a  lien  for  the  performance  of  the 
covenants  hereinbefore  contained  to  be  performed  by 
the  said  Rollin  Wilcox,  his  heirs,  executors,  and  ad- 
ministrators. Witness  our  hands  and  seals  the  day 
and  year  aforesaid.'* 

On  April  27,  1861,  the  time  of  the  execution 
of  said  contract,  the  said  Rollin  Wiloox  owned 
no  property  whatever,  but  was  indebted  in  the 
sum  of  about  ten  thousand  dollars,  a  lat^e  por- 
tion of  which  was  in  judgments  in  the  Court  of 
Common  Pleas  of  Bradford  County,  due  and 
ready  for  collection,  to  wit,  $7271.73.  Thdt  in 
the  year  1856  all  of  his  property  had  been  sold 
at  sheriff's  sale.  That  Rollin  was  the  only 
child  of  Sheffield.  That  the  said  Rollin  Wiloox 
at  the  time  said  contract  was  entered  into  as 
aforesaid,  had  four  children,  to  wit :  P.  D.  Wil- 
cox, H.  D.  Wiloox,  F.  L.  Wilcox,  the  above- 
named  defendants,  and  Harriet  Wilcox,  lunatic 
above  named.  That  the  said  Rollin  Wilcox 
kept  and  performed  the  covenants  on  his  part,  in 
and  by  said  contract  to  be  kept  and  performed 
during  his  lifetime,  and  that  after  his  death  the 
same  were  kept  and  performed  by  his  said  chil- 
dren or  heirs  until  the  death  of  the  said  Sheffield 
Wilcox,  which  occurred  November  12,  1869. 
That  the  said  Rollin  Wilcox  died  in  the  spring  of 
1865  testate,  and  left  to  survive  him  the  four  chil- 
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dren  above  named  as  his  onlj  issue.    He  made  his 
last  will  which  provides,  inter  alia,  as  follows  : — 

''I  give  and  bequeath  mj  messaage,  lands,  tene- 
ments and  hereditaments  whatsoever  I  own  and  all 
mj  personal  property,  and  all  the  rents  and  debts  doe 
me,  to  mj  three  boys,  Porteus  D.  and  Huston  D.  and 
Francis  L.,  to  share  equal,  and  my  girl  Harriet  to  have 
her  support  out  of  the  property." 

Said  will  was  duly  probated  April  24,  1865, 
and  letters  issued  thereon. 

The  said  Sheffield  Wilcox  made  no  disposition 
of  said  lands  except  that  made  bj  said  contract. 
That  during  his  lifetime  he  lived  on  said  premises 
as  provided  in  said  contract.  . 

Harriet  Wilcox  was  a  lunatic  at  the  deatll  of 
her  father,  Bollin  Wilcox,  and  has  so  continued 
to  the  present  time.  The  defendants  above  named 
are  and  have  been  in  possession  of  said  lands. 

If  the  Court  be  of  the  opinion  that  Harriet 
Wilcox  acquired  title  from  Sheffield  Wilcox  above 
named  to  an  undivided  one-fourth  interest  in  said 
lands  above  described,  then  judgment  to  be  entered 
for  the  plaintiff  for  an  undivided  one-fourth  in- 
terest in  said  lands,  but  if  the  Court  be  not 
of  that  opinion,  but  of  the  opinion  that  Bollin 
Wjleox  aforesaid,  under  the  foregoing  contract 
and  facts,  took  the.fee  from  said  Sheffield  Wilcox, 
then  judgment  to  be  entered  for  defendants.  Costs 
to  follow  judgment,  either  party  reserving  the 
right  to  sue  out  a  writ  of  error  therein. 

After  argument  the  Court,  Sittser,  P.  J.,  of 
44th  Judicial  District,  delivered  the  following 
opinion  ^-* 

**  By  the  writing  presented  for  construction 
Sheffield  Wilcox  declares  the  land,  which  is  the 
subject  of  this  ejectment,  to  be  held  by  him  <  in 
trust  for  the  said  Rollin  Wilcox  during  his  life 
and  for  his  heirs  al'ter  his  decease.' 

'<  This  declaration  of  trust  is  made  in  considera- 
tion of  certain  things  to  be  done  and  performed 
by  Rollin  Wilcox,  his  executors,  administrators, 
or  heirs,  viz.,  the  support,  etc.,  of  Sheffield  Wil- 
cox during  his  life ;  the  case  stated  sets  forth  that 
these  things  were  done. 

'^  If  a  conveyance  had  been  made  by  Sheffield 
Wilcox  to  Rollin  Wil^x  during  his  life  and  for 
his  heirs  after  his  death  there  can  be  no  doubt 
but  that  the  word  <  heirs'  would  be  considered 
a  word  of  limitation  and  not  of  purchase  and 
Rollin  Wilcox*  would  take  the  fee. 

<'But  it  is  contended  that  this  writing  is  a 
declaration  of  trust,  and  that  in  such  instruments 
the  rule  in  Shelley's  Case  does  not  apply.  It  is 
said  in  Washburn  on  R.  P.,  455,  182,  <And 
this  rule' — the  rule  in  Shelley's  Case — ^  applies 
alike  to  equitable  as  to  legal  estates,  in  case  of 
executed  trusts.  But  it  does  not  apply  to  execu- 
tory trusts,  especially  trusts  in  marriage  settle- 
ments, nor  in  any  case  where  it  is  intended  that 
the  tenant  for  life  shall  not  have  a  right  to  cut  off 


the  estate  in  remainder.'     See  Perry  on  Trusts, 
ch.  12,  p.  325,  IV.  Kent,  220. 

"A  trust  is  said  to  be  executory  when  some  fur- 
ther act  is  requisite  to  be  done  by  the  author  of 
the  trust  or  his  trustees  to  give  it  full  effect.  The 
trust  in  this  case  was  executed.  There  was  noth- 
ing further  to  be  done  by  Sheffield  Wilcox  to 
give  effect  to  the  writing  or  to  vest  an  intere^ 
under  the  trust,  and  we  are  compelled  to  give  the 
word  heirs  its  appropriate  effect  as  a  word  of 
limitation.  This  view  is  confirmed  by  the  closing 
part  of  the  writing  where  it  is  said  at  the  decease 
of  the  said  Sheffield  the  said  Rollin  may  con- 
tinue to  occupy  and  enjoy  said  property  during 
his  natural  life  and  at  his  death  the  same  shall 
go  and  be  held  by  the  heirs  of  the  said  Rollin 
Wilcox  and  their  assigns  forever  in  th^  same 
manner  as  if  the  title  had  now  passed  subject  to 
a  lien  for  the  performance  of  the  covenants  herein- 
before contained. 

<*  In  the  same  manner  as  if  the  title  had  no^ 
passed — to  whom  ?  The  plaintiffs  contend  that 
this  means  as  if  the  title  had  now  passed  to  the 
heirs  of  Rollin  Wilcox.  We  do  not  so  read  it. 
We  think  it  means  in  the  same  manner  aa  if  the 
title  had  now  passed  to  Rollin  to  occupy  and 
enjoy  said  property  during  his  natural  life  and 
after  his  death  to  go  to  and  be  held  by  his  heirs. 
Being  of  opinion  that  Rollin  Wilcox  under  the 
contracts  and  facts  set  forth  in  the  case  stated, 
took  a  fee  from  the  said  Sheffield  Wilcox,  we 
direct  judgment  to  be  entered  for  the  defendants 
on  the  case  stated.'* 

Judgment  for  defendants  accordingly.  The 
plaintiff  thereupon  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  entering  judg- 
ment for  defendants  on  the  case  stated. 

McPhersouy  (Angle,  Edward  Overton,  WU- 
Kami,  EUhree  4"  Williams  with  him),  for  plaintiff 
in  error. 

The  trust  was  not  executed  in  the  present  cas^. 
When  the  purpose  of  the  trust  is  to  protect  or 
preserve  the  estate  for  a  given  time,  or  until  the 
death  of  a  certain  person,  the  operation  of  the 
statute  is  excluded  and  the  trusts  or  uses  remain 
mere  equitable  estates. 

Perry  on  Tmsts,  vol.  I.,  sec.  305. 

Bamett's  Appeal,  10  Wright,  390. 

Dodson  V,  Ball,  10  Smith,  49(j. 

Rife  v.  Gayer,  9  Smith,  393. 
The  estates  to  Rollin  Wilcox  and  to  his  child- 
ren, being  of  different  qualities,  one  equitable  and 
the  other  legal,  did  not  merge  so  as  to  make  up 
a  fee  or  fee  tail  in  Rollin. 

Perry  on  Traits,  vol.  I.,  sec.  358. 

Washbarn  on  Real  Property,  vol.  II.,  p.  557. 

Baoon*B  Appeal,  7  Smith,  512. 

The  intention  of  the  settlor  ought  to  be  re- 
garded. 

Phillip's  Appeal,  12  Norris,  45. 

Boss  €t  al.  V.  Stephens  itaL,l  Smith,  282. 
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Foetlethwaite's  Appeal,  18  Sn^ith,  478. 
Fallweiler's  Appeal,  6  Oat.  583. 
Tliis  intention  in  the  present  case  evidently 
WAS  not  to  vest  an  absolute  estate  in  Rollin. 
Gathrie's  Appeal,  1  Wright,  9. 
Fbjnok's  Appeal,  14  Wri^t,  128. 

The  words  "  heirs  or  heirs  of  the  body"  may 
be  cODStroed  as  words  of  purchase. 
Critvell'8  Appeal,  5  Wright,  288. 
Gaiq>bell  v.  Jamisdii,  8  Barr,  498. 
Coekins  and  Harper's  Appeal,  1  Am.  26. 
Hobs  et  al.  v,  Stephens  et  ux,,  1  Smith,  282. 

Stanley  W.  Little^  for  defendants  in  error. 
The  tf  ust  was  clearly  dry  and  executed. 

KiDBel  V.  Ramsel,  6  Norris,  263. 
The  rule  in  Shelley's  Case  appli^,  irrespective 
of  the  settlor's  wishes. 

Co«kiD8*s  Appeal,  1  Am.  26. 

March  26,  1S88.  Thb  Court.  The  con- 
troUiDg  question  is,  whether,  upon  the  facts  re-r 
dted  in  the  case  stated,  Rollin  Wilcox  died  seised 
In  fee  of  the  land  in  controversy.  If  he  did,  the 
tille  thereto  passed  by  his  will  in  1865  to  his 
three  sons,  defendants  4n  this  case,  and  judgment 
was  rightfully  entered  in  their  favor.  On  the 
other  hand,  if  the  declaration  of  trust  embodied 
in  the  agreement  of  April  27,  1861,  between 
RoUin  Wilcox  and  his  father,  gave  the  former 
merely  an  equitable  life  estate  on  condition,  he 
had  no  interest  in  the  land  on  which  the  will 
could  operate,  and  hence,  upon  his  decease,  the 
title  vested  in  possession  in  his  four  children  as 
tenants  in  common,  and  the  plaintiff,  representing 
one  of  them,  was  entitled  to  judgment  for  the 
undivided  one-fourth  of  the  land. 

As  expressed  in  the  agreement  referred  to,  the 
consideration  for  the  declaration  of  trust  was  the 
following  covenants  of  Rollin  Wilcox,  to  be  kept 
and  performed  by  himself,  ''his  heirs,  executors, 
and  administrators,"  viz :  '<  the  said  Rollin  Wil- 
cox covenants  and  agrees  that  the  said  Sheffield 
Wilcox,  his  father,  may  reside  with  him  at  the 
mansion  house  upon  the  homestead  aforesaid,  so 
long  as  he  shall  live,  and  to  provide  him  with  all 
needful  food  and  clothing  according  to  his  usual 
and  customary  requirements,  and  also  with  medi- 
cine and  medical  attendance,  with  all  needful 
care  in  sickness  and  old  age;  or,  if  the  said 
Sheffield  Wilcox  shall  choose  to  live  at  the  farm- 
house on  the  homestead  farm  and  near  to  the 
mansion  house,  that  he  may  do  so,  and  shall  be 
there  supported  together  with  one  other  person, 
has  wife  or  housekeeper,  so  long  as  he  shall  live ; 
that  he  shall  have  a  suitable  garden-spot  together 
with  four  acres  of  land  to  work  on  the  farm 
where  he  shall  choose ;  ■  he  shall  have  two  cows 
provided  and  kept  for  his  use,  and  also  the  use 
of  a  bouse  when  he  shall  desire  it  for  his  own 
use ;  also  two  beds  and  bedding  if  he  shall  require 
it.   If  ihe  said  Sheffield  Wil^x  shall  choose  to 


live  separate  from  the  family  of  said  Rollin  and 
in  the  iarm-house  aforesaid,  then  the  support 
which  he  and  said  one  other  person  shall  receive, 
shall  be  understood  to  mean  such  support  and 
maintenance  as  may  be  needful  beyond  what  shall 
be  yielded  by  the  use  of  the  cows,  garden-spot, 
and  four  acres  of  ground.  And  the  said  Rollin 
Wilcox  further  agrees  to  pay,  satisfy,  and  dis- 
charge all  liens  now  against  said  property,  and 
to  keep  the  said  Sheffield  indemnified  against  the 
same  and  the  property  from  being  sold  thereon." 

The  trust  referred  to  is,  that  the  land  in  ques- 
tion, then  owned  in  fee  by  Sheffield  Wilcox  and 
known  as  his  homestead,  ^'  shall  be  and  the  same 
is  hereby  declared  to  be  held  in  trust  for  said 
Rollin  Wilcox  during  bis  life,  and  for  his  heirs 
after  his  decease,  upon  the  said  Rollin  Wilcox 
complying  with  and  fulfilling  the  covenants  above 
quoted."  This  is  not  the  only  provision,  as  we 
shall  presently  see,  in  regard  to  the  heirs  of  the 
life  tenant.  So  far,  however,  as  it  relates  to  the 
latter,  the  declaration  above  quoted  creates  a 
trust  on  condition  that  the  ee$tu%  que  trust  ibr 
life,  <<  his  heirs,  executors,  and  administrators," 
keep  and  perform  said  covenants  (2  Minor's  Inst., 
227,  229).  The  word  "  w/wm"  is  evidently  the 
equivalent  of  "  on  condition  that,*'  etc  The  legal 
title  was  held  by  the  donor  not  solely  for  the  ben- 
efit of  those  in  whose  favor  the  trust  was  de- 
clared, but  also  for  his  own  benefit  and  protection. 
If  the  covenants  of  the  equitable  life  tenant  were 
not  kept  the  donor  liad  a  right  of  re-entry  for 
condition  broken,  and  hence  the  trust  was  not, 
and  could  not  be  executed  during  the  life  of  the 
former  without  depriving  the  latter  of  his  right 
of  dominion  over  his  property.  The  declaration 
of  trust  is  the  same  in  effect  as  if  Sheffield  Wil- 
cox had  conveyed  the  land  to  a  third  party  as 
trustees  upon  the  same  trusts  and  conditions.  If 
for  no  other  reason,  such  a  trust  will  be  upheld 
for  the  benefit  and  protection  of  the  donor.  A 
trust  is  never  executed  by  the  statute  when  its 
preservation  is  necessary,  either  for  the  protec- 
tion of  a  feme  covert,  spendthrift  child,  or  to 
support  a  contingent  remainder^  or  to  serve  some 
other  useful  and  lawful  purpose.  (Husband's 
Insts.,.  sects.  281,  284,  etc. ;  Rife  v.  Geyer,  59 
Pa.  398,  896 ;  Dodson  v.  Ball,  60  Id.  492,  496.) 
In  Rife  v,  Geyer  (supra),  it  is  said  :  "  Whenever 
it  is  necessary  for  the  accomplishment  of  any 
object  of  the  creator  of  the  trust,  that  the  legal 
estate  should  remain  in  the  trustee,  then  the 
trust  is  a  special  active  one.  The  true  test  is 
whether  a  Court  of  Equity  in  Pennsylvania 
would  decree  a  conveyance  of  the  legal  title  .  . 
.  .  Whenever  the  entire  beneficial  interest  is 
in  the  cestui  que  trust  without  restriction  as  to 
the  enjoyment  of  it,  there  is  no  reason  why  it 
should  not  be  considered  as  actually  executed." 

Applying  the  test  above  stated  to  the  facts  of 
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tbiB  case,  it  is  very  dear  that  no  chancellor 
would  have  compelled  Sheffield  Wilcox  to  convey 
the  land  in  question  to  his  son  Bollin  and  thus 
deprive  him  of  the  benefit  of  the  legal  title  which 
he  retained)  in  part  at  least,  for  his  own  protec- 
tion. 

In  addition  to  the  declaration  of  trust  above 
quoted,  the  a^^ement  concludes  with  the  follow- 
ing provision,  predicated  of  the  fact  that  Bollin 
might  and  probably  would  survive  his  father,  viz : 
^'At  the  decease  of  said  Sheffield,  the  said  Bollin 
may  continue  to  occupy  and  enjoy  said  property 
during  his  natural  life."  It  happened,  however, 
that  Bollin  pre-deceased  his  father.  The  next 
and  last  provision  in  the  agreement  is,  that  at 
RolUn's  death  the  land  ^*  shall  go  and  be  held  by 
the  heirs  of  said  Bollin  Wilcox  and  their  assigns 
forever,  in  the  same  manner  as  if  the  title  had 
now  passed  subject  to  a  lien  for  the  performance 
of  the  covenants  hereinbefore  contained."  This, 
to  some  extent,  qualifies  the  general  declaration  of 
trust  first  above  quoted,  and  in  effect  gives  a 
vested  remainder  in  fee  to  the  heirs  of  Bollin,  en- 
joyable in  possession  immediately  upon  his  death, 
subject  only  to  a  lien  or  cliarge  in  the  land  to 
secure  full  performance  of  the  covenants. 

As  we  have  seen,  the  interest  of  Bollin  Wilcox 
was  an  equitable  life  estate  on  condition.  The 
trust  as  to  him  was  special,  not  executed  nor 
capable  of  being  executed  during  his  lifetime 
without  the  consent  of  his  father,  while  the  re- 
mainder to  his  heirs  was  executed,  and  therefore 
in  efiect,  if  not  in  form,  a  legal  estate.  The  qual- 
ity of  the  estate  for  life  being  diffisrent  from  that 
of  the  remainder  the  two  did  not  coalesce  and, 
under  the  rule  in  Shelley's  Case,  constitute  an 
estate  tail.  It  is  well  settled  that  the  inter- 
est limited  to  the  ancestor,  and  to  his  heirs, 
must  be  of  the  same  quality ;  that  is,  both  must 
be  legal,  or  both  equitable  (2  Minor's  Inst.,  342; 
Huslmnd's  Insts.,  sec.  284;  Steacy  v.  Bice,  27 
Pa.  75,  81 ;  Bacon's  Appeal,  57  Id.  504,  514). 
If  the  trust  as  to  both  had  been  executed,  as  the 
learned  Judge  of  the  Common  Pleas  held  it  was, 
his  conclusion  would  hav|p  been  correct ;  but,  in 
that  respect,  we  think  he  was  mistaken. 

Judgment  reversed ;  and  judgment  is  now  en- 
tered on  the  case  stated,  in  favor  of  the  plaintiff 
for  the  undivided  one-fourth  of  the  land  with  six 
cents  damages  and  costs. 

Opinion  by  Stbkrbtt,  J. 

Trdmket,  J.,  absent.  l.  l.,  jr. 


Jan.  »87, 143.  February  16, 18M. 

Township  of  North  Manheim  v.  Arnold. 

r 

Obstruction  of  highway g  hy  deposir  of  private 
property  theteon — Injuries  retuHing  therefrom 
— Duties  of  township  officers — Nof.ice  to—- 
When  presumed — Rights  of  owners  of  property 
abutting  on  highways  to  use  the  same  for  spe^ 
cial  purposes. 

Where  objects  ordinarily  calculated  to  frighten  road- 
worthy  horses  are  placed  and  suffered  to  remain  in 
the  public  highway,  they  are  regarded  as  defects  in 
the  road,  and  the  public  authorities,  after  due  notiee, 
are  liable  for  injaries  caused  thereby. 

It  is  the  duty  of  road  officers  to  forbid  and  to  pre- 
vent the  Qse  of  the  roadside  as  a  place  of  deposit  for 
private  property,  particularly  if  it  be  of  a  character 
likely  to  alarm  or  frighten  ordinarily  well-broken 
horses. 

Township  officers  are  not  absolutely  liable  for  every 
insufficiency  of  a  road  :  they  are  required  to  do  what 
is  practicable  to  be  done,  and  to  preserve  a  condition 
of  reasonable  safety  with  reference  to  the  amount  and 
kind  of  travel  which  the  highway  accommodates. 

An  owner  of  land  abutting  on  the  public  highway 
has  a  right  to  use  a  portion  of  the  highway  in  a  reas- 
onable manner  for  special  purposes  for  a  temporary 
period ;  that  right  is  not  subservient  to  the  right  of 
the  travelling  public,  and  its  exercise  without  negli- 
gence imposes  no  liability. 

A  public  highway  thirty- three  feet  wide,  near  a  rail- 
road crossing,  was  obstructed  by  piles  of  lumber  five 
or  six  feet  high  and  projecting  into  the  road,  so  that 
the  space  left  open  for  travel  was  about  fourteen  feet 
six  inches  wide.  A  horse  driven  by  plaintiff  late  in 
the  evening  took  fright  at  the  obstruction,  and  turning 
round  suddenly,  was  killed,  and  destroyed  plaintiflt's 
sleigh  and  harness.     Suit  having  been  brought : 

Hdd,  that  it  was  proper^  as  affecting  the  question 
of  notice  of  the  obstruction  to  the  township  authorities, 
to  introduce  evidence  to  show  that  lumber  had,  in 
often-repeated  cases,  been  piled  on  -the  same  place  . 
upon  the  highway,  for  the  reason  that  it  was  the  duty 
of  the  township  officers  to  know  of  and  prevent  the 
habitual  and  continued  invasion  of  the  highway. 

Error  to  the  Common  Pleas  of  Schaylklll 
County. 

•  Case,  by  Clara  Arnold  ftnd  Charles  Arnold,  in 
right  of  the  said  Clara,  against  the  township  of 
NortH  Manheim,  to  recover  damages  for  Uie  loes 
of  a  horse,  broken  sled,  and  harness.  Plea,  not 
guilty. 

Upon  the  trial,  before  Brchtel,  J.,  it  ap- 
peared that  in  March,  1885,  plaintiff,  with  her 
son,  left  their  home  to  go  to  Orwigsburg,  at  ten 
in  the  morning.  Upon  crossing  the  tracks  of  the 
Philadelphia  and  Reading  Railroad,  at  Landing- 
ville,  they  observed  a  truck  loaded  with  lomber 
standing  on  the  track.  This  lumber  was  on- 
loaded  during  the  day  and  deposited  in  piles  on 
each  side  of  the  public  road.  The  piles  were  five 
or  six  feet  high,  and  they  so  projected  into  the 
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road,  which  was  thirty-three  feet  wide,  tbat  the  I 
8|iftct}  left  open  for  travel  was  about  fourteen  feet 
six  inches.  When  plaintiff  and  her  son  were 
retominfif  home  late  in  the  evening,  the  horse, 
when  within  a  few  feet  of  the  lumber  pile,  sud- 
deolj  sprang  round  without  warning  to  the 
driver,  upset  the  sleigh,  and  dragged  the  driver 
some  distance  before  he  was  released.  The  horse 
was  killed  and  the  sleigh  and  harness  destroyed. 
Plaintiff's  counsel  proposed  to  ask  a  witness 
ea  the  stand :  ''  Was  there  or  was  there  not  al- 
iigst  continually,  for  many  years,  piles  of  lumber 
on  both  sides  in  the  road,  and  on  the  margin  of 
the  roftd  in  close  proximity  to  the  railroad  cross- 
ing?" for  the  purpose  of  showing-  negligence  on 
the  part  of  the  township  officials. 

Objected  to  because  it  is  immaterial  to  this 
issue  what  lumber  was  on  either  side  of  this  road 
at  other  times  than  the  one  complained  of  when 
this  horse  shied.  Defendant  did  not  object  to  the 
pkuntiff  showing  anything  as  to  that  lumber  ^hat 
was  there  at  that  time,  and  the  length  of  time  it 
was  there ;  but  to  all  other  lumber  the  defendant 
did  object. 

The  Court.  We  think  you  may  show  that 
tbej  were  in  the  habit  of  unloading  lumber  at 
this  place,  or  you  can  show  the  knowledge  of  the 
sopervisors,  that  they  permitted  lumber  to  remain 
io  the  road,  as  bearing  upon  their  knowledge  of 
the  fact  that  the  lumber  was  there ;  but  you  can't 
recover  for  any  negligence,  except  the  permitting 
of  that  particular  obstruction  that  caused  your 
injory.  Yon  can't  recover  for  piles  of  lumber 
there  five  years  ago  and  that  caused  no  harm  to 
yoo.  You  may  show  any  knowledge  on  the  part 
of  the  township  officers.  Exception.  (Seventh 
•augment  of  error.) 

Plaintiff  submitted  'the  following  points,  tnier 
o&'a : — 

(1)  If  the  jury  believe  that  that  part  of  the 
poblic  road  at  and  near  the  railroad  crossing  where 
the  accident  occurred  was  dangerous  to  travel,  by 
reason  of  piles  of  lumber  on  said  public  road  and 
on  the  margin  on  each  side  of  the  road,  so  as  to 
leave  but  fourteen  feet  four  inches  in  width  for 
travel  between  the  piles  of  lumber,  and  that  such 
piles  ci  lumber  so  located  were  calculated  to 
firigbten  plaintiff's  horse,  and  did  frighten  plain- 
tiff's horse,  the  township  is  liabje  in  damages  for 
the  cost  of  the  horse,  sled,  and  harness.  An^ 
9wr.  To  this  we  say,  we  have  heretofore  stated 
to  you  the  duty  and  the  liability  of  the  township, 
indnow  say,  if  you  find  the  facts  to  be  as  they  are 
here  stated,  and  further  find  such  obstructions 
eoatinoed  for  such  length  of  time  as  to  make  the 
^y  to  remove  it  negligence  in  the  ofiUcials,  then 
this  point  is  affirmed.  Of  course,  you  must  also 
find  that  the  plaintiff  did  not  contribute  to  that 
injary  by  her  own  negligence.  (First  assignment 
of  enor.) 


(8)  If  the  piles  of  lumber  on  and  upon  the 
margin  of  the  public  road,  leaving  only  fourteen 
feet  four  inches  between  the  piles  of  lumber  for 
travel,  were  permitted  to  remain  for  a  long  time 
at  a  point  in  the  bend  of*  the  road,  at  and  near 
the  railroad  crossing,  and  that  these  circumstances 
were  such  as  to  render  the  accident  not  only  pos- 
sible but  probable,  it  was  their  duty  .to  provide 
against  such  a  probability  and  the  want  of  such 
provision  is  negligence  pef'  w.  Answer.  To 
this  we  say,  affirmed.  But  we  say  to  you,  that 
the  plaintiff  cannot  recover  for. such  negligence 
unless  you  find  that  such  negligence  was  the  ex- 
clusive'  cause  of  the  damage  to  her  property. 
(Second  assignment  of  error.) 

Defendant  submitted  the  following  point,  inter 
alia : — 

(5)  That  under  the  evidence  in  this  case  there 
was  no  evidence  of  notice,  either  actual  or  con- 
structive, to  the  township,  of  the  lumber  extend- 
ing into  the  travelled  portion^  of  the  public  high- 
way, and  therefore  the  verdict  roust  be  for  the 
defendant.  Answer,  We  know  of  no  evidence 
in  this  case  showing  that  the  supervisor  was  ac- 
tually notified  that  the  lumber  complained  of  was 
on  the  travelled  or  public  highway,  but  we  sub- 
mit to  you  this  question,  whether  or  not  there 
was  an  obstruction  in  this  public  highway,  and  if 
so  whether  it  continued  there  such  length  of  time 
as  to  make  a  failure  of  the  officials  to  discover 
and  remove  it,^negligence  on  their  part.  (Fourth 
assignment  of  error.) 

Verdict  for  the  plaintiff  for  $225  and  judgment 
thereon.  Defendant  then  took  this  ¥rrit  and  as- 
signed error  as  above. 

G.  H.  Gerher  and  JT.  F.  Shepherd^  for  j^intiff 
in  error. 

Evidence  which  has  no  legal  operation  on  the 
rights  of  the  parties  should  be  rejected, 
tocher  v.  Bowman,  10  Watts,  129. 

Baker  r.  Donaldson,  6  W.  &  S.  133. 

Stewart  v.  Bank,  11  S.  &  R.  267. 
It  was  error  to  affirm  plaintiff's  third  point. 
The  law  does  not  require  that  ways  should  be 
kept  in  a  condition  of  such  absolute  safety  as 
precludes  the  possibility  of  accident  or  injury. 

Allegheny  v.  Gilliam,  30  Pitts.  L.  J.  461. 

Raymond  r.  Lowell,  6  Cnsh.  524. 

Thompson  Neg.  761. 
Defendant's  second  point  should  have  been 
affirmed  without  qualification. 

Citj  of  Lancaster  v.  KissingBr,  11  Wbbkjlt  Notbs, 
161. 
Under  the  facts  in  this  case  there  could  be  no 
constructive  notice  to  the  township. 

Gaviard  v.  R.  R.  Co.,  5  Casej,  154. 

Billington  v,  Welsh,  5  Bino.  134: 

Story's  Eqaity,  §  399. 

Otto  Township  v.  Wolf,  10  Out.  608. 
If  a  pierson  knows  of  a  dangerous  obstruction, 
and  in  consequence  of  the  darkness  of  the  night 
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is  unable  to  see  it,  but  neverthelesn  attempts  to 
pass  and  is  injured,  he  cannot  recover  damages. 

Farnan  v.  Concord,  2  N.  H.  392. 

Mt.  Vernon  v.  Dnsonohatt,  2  lad.  589. 

Erie  v.  MagUl,  .5  Oat.  616. 
Country  roads  are  seldom,  if  ever,  kept  in  re- 
pair from  side  to  side.  A  sufficient  portion  of 
the  middle  only  is  kept  in  smooth  condition,  and 
safe  and  convenient  for  travel.  The  rest  is  often 
left  dangerous  by  iyason  of  ditches  and  obstruc- 
tions of  various  kinds. 

Perkins  v.  iDhab.  Fayette,  68  Me..  152. 

Commonwealth  v.  King,  13  Met.  113. 

Blake  v.  Newfleld,  68  Me.  365. 

Kejser  v«  MaroeUos,  50  Mich.  439. 

Scranton  v.  HUl,  6  Qui.  878, 

J*  W.  Eoieherry^  for  defendant  in  error. 
A  township  is  bound  to  remove  objects  de- 
posited upon  the  highways,  tbe  natural  effect  of 
which  is  to  occasion  accidents  by  frightening 
horses  of  ordinary  quietness. 

Shearman  k  Red^eld  on  Negiigenoe,  466,  467. 

Orcutt  v.  Bridge  Co.,  53  Me.  500. 

Borough  of  Pittson  v.  Hart,  8  Nor.  389. 
Where  the  circumstances  created  by  the  negli- 
gence of  the  authorities  are  such  as  to  render  the 
accident  not  only  possible  but  probable,  it  is 
against  such  probabilities  they  are  bound  to  pro- 
vide, and  the  want  of  such  provision  is  negli- 
gence per  se. 

Hey  t».  PWla.,  31  Smith,  50. 

Norrittown  v.  Moyer,  17  Id.  355. 

Fritfh  V.  Allegheny,  10  Nor.  226; 

Born  V.  Plank  Road  Co.,  5  Out.  334. 

Erie  City  v.  Swingle,  22  Pa.  St.  364. 

Barrel  Township  ».  Uncafer,  20  Weekly  Notes, 
821. 

March  26,  1888.  The  Court.  This  suit 
was  brought  by  Clara  Arnold  to  recover  damages 
for  the  loss  of  a  horse,  sleigh,  and  harness,  through 
the  alleged  negligence  of  the  road  supervisors  of 
North  Manheim  Township.  The  injury  occiirred 
at  Landingville,  in  the  month  of  March,  1885,  at 
a  point  where  the  public  road  to  Orwissburg 
crosses  the  four  tracks  of  the  Philadelphia  and 
Reading  Railroad.  It  appears  that  a  quantity  of 
lumber  taken  from -the  cars  had  been  deposited  in 
piles  on  each  side  of  the  public  road.  The  piles 
were  five  or  six  feet  high,  and  they  so  projected 
into  the  road,  which  was  thirty-three  feet  wide, 
that  the  space  left  open  for  travel  was  about 
fourteen  feet  and  six  inches.  Late  in  the  even- 
ing  of  the  day  of  the  occurrence,  the  plaintiff's 
son  undertook  to  drive  this  horse  and  sleigh  over 
the  railroad  crossing,  on  the  public  road,  towards 
Orwigsburg,  when  the  horse,  it  is  alleged,  took 
sudden  fright  at  the  lumber  piles,  turned  on  to 
the  railroad  track,  upset  the  sleigh,  ran  into  the 
railroad  bridge,  and  was  killed;  and  that  the 
sleigh  and  harness  were  wholly  destroyed.  It  is 
contended  on  part  of  the  plaintiff,  that  these  lumber 
piles  were  improperly  permitted  to  remain  on  the 


public  road;  that  they  caused  the  fright  of  the 
horse,  which  resulted  in  the  injury,  and  that  the 
township  is  liable  therefor. 

It  is  well  settled  by  the  decision  of  this  Court, 
and  of  the  Courts  of  other  States,  that  where  oh* 
jects,  ordinarily  calculated  to  frighten  road  worthy 
horses,  are  placed,  and  sufiered  to  remain,  iji  the 
public  highway,  they  are  regarded  as  defects  in 
the  road,  and  the  public  authorities,  after  doe 
notice,  are  liable  for  injuries  caused  thereby. 
(Whar.  on  Neg.  983  ;  Ayer  r.  Norwich,  39  Conn. 
876  ;  Morse  r.  Richmond,  41  Ver.  435 ;  Stone 
V,  Hubbardston,  100  Mass*  50 ;  Foshay  v.  Glenn 
Haven,  25  Wis.  288 ;  Bartlett  v.  Hooksett,  48 
N.  H.  18 ;  Card  v.  City  of  Ellsworth,  65  Maine 
547.)  To  the  same  effect,  although  not  brought 
against  the  township  officers,  is  our  own  verj 
recent  case  of  Piollet  v.  Simmers  (10&  Penn. 
95),  where  the  authorities  are  collected,  and  the 
whole  subject  is  very  fully  considered.  The  rale 
is  perhaps  difficult  of  practical  application,  as  the 
frightening  of  a  horse  cannot  be  said  to  be 
governed  by  any  rule  of  reason  or  experience  ; 
the  fright  of  a  horse  may,  perhaps,  as  often  be 
attributable  to  the  place  in  which  an  object  is 
unexpectedly  found,  as  to  the  frightful  appear- 
ance of  the  object  itself;  still  there  are  objects 
which  are  well  known  to  present  such  an  appear- 
ance, as  may  be  expected,  and  naturally  will, 
alarm  ordinarily  well  broken  and  road  worth  j 
horses,  and  it  is  the  duty  of  supervisors  of  high- 
ways to  remove  all  such  impediments  to  safe 
travel. 

It  makes  no  difference  that  the  lumber  was  not 
in  the  travelled  route ;  the  fact  that  it  was  piled 
upon  the  margin  instead  of  the  path  of  the  high^ 
way,  does  not  alter  the  r.ule  of  liability,  for  the 
result  produced,  in  either  event,  is  that  the 
travelled  route  is  thereby  rendered  unsafe.  It  is 
the  duty  of  road  officers  to  forbid  and  prevent  the 
use  of  the  roadside  as  a  place  of  depasit  for  pri- 
vate property,  particularly  if  it  be  of  a  character 
to  alarm  or  frighten  ordinary  horses.  '<  The 
traveller  has  reason  to  expect  that  the  highway 
will  have  the  ordinary  jind  reasonable  incum- 
bk*ances,  which  arise  from  the  nature  of  the  soil 
and  country,  and  its  being  worked  and  repaired 
in  a  proper  manner ;  but  he  has  no  reason  to  ap- 
prehend that  tike  township  has  suffered  these 
dangers  to  be  increased,  by  allowing  the  land 
taken  for  public  use  to  become  unlawfully  appro- 
priated to  private  uses,  as  a  place  of  deposit  for 
property,  which  will  in  any  manner  obstruct  or 
impede  travel,  whether  by  frightening  his  horse 
or  clogging  his  wheels."  (Morse  v.  Richmond, 
supra,)  This  is  said  of  course  with  the  qualifi- 
cation, that  the  duty  does  not  attach  until  the 
township  officers  know,  or  ought  to  know,  of  the 
obstruction.  It  was  certainly  proper,  as  affect- 
ing the  question  of  notice,  for  the  plaintiff  to  in- 
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trodoee  eTidence  to  show,  that  lumber  had  in 
often  repeated  cusee  been  piled  on  this  place  upon 
the  highway ;  for,  if  this  were  so,  the  township 
cAeers,  ^  tb€n^  did  not  know,  should  have  known 
the  feet,  and  it  was  their  duty  to  interfere  to  pre- 
vent this  lutbitoal  and  continued  invasion  of  the 
higfawar.  The  law  does  not  impose  upon  the 
township  officers  an  absolute  liability  for  every 
iasnflleienoy  of  a  road ;  they  are  required  to  do 
what  is  practicable  to  be  done  and  to  preserve  a 
eoadition  of  reasonable  safety,  with  reference  to 
the  amount  and  kind  of  travel  which  the  high- 
wty  accommodates.  The  right  of  the  public  to 
the  free  and  unobstructed  use  of  a  highway  is 
flBbject,  of  course,  to  reasonable  and  necessary 
fiitfltations;  the  convenient  delivery  of  lumber, 
and  stone,  etc,  fbr  building  purposes,  and  of  fuel, 
BMNhand^,  etc.,of%en  necessitates  the  temporary 
oeeupatton  of  a  street-  This,  to  a  reasonable  ex- 
tent, is  not  an  invasion  of  the  public  right,  it  is  a 
Iq^itinale  use  of  the  highway.  An  owner  of 
hold  abutting  on  the  public  highway  has  a  right 
to  use  a  portion  of  the  highway  in  a  reasonable 
manner,  for  special  purposes,  for  a  temporary 
period ;  that  right  is  not  subservient  to  the  right 
of  the  travelling  public,  and  its  exercise,  without 
ne^igence,  imposes  no  liability.  The  owners  of 
th&  hmber  might  perhaps  have  been  privileged 
to  use  the  street  for  the  temporary  purpose  of 
loading  or  unloading  their  lumber;  this  would, 
perhaps,  depend  upon  circumstances,  but  it  is 
phnn  that  they  had  no  right  to  use  the  highway 
((ff  the  purpose  of  a  board-yard. 

Nor  does  it  alter  the  case,  that  the  party  in- 
jured may  sustain  an  action  against  the  persons, 
who  place  a  nuisance  in  the  highway ;  it  is  the 
right  of  the  party  to  proceed  against  the  town 
ship,  or  the  individual,  as  he  may  choose.  No 
question  has  been  made^as  to  the  roadworthy 
efaaneter  of  the  horse ;  we  will  not  assume,  in 
the  absence  of  proof,  that  he  was  a  vicious  animal, 
or  that  be  was  not  roadworthy,  and  well  broken. 

Upon  a  full  consideration  of  the  whole  case 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

TauHKBT,  J.,  absent.  h.  c.  o. 


Jmu  '87, 278.  Pehmary  27, 1888. 

ZelletaLv.  The  Pint  Universalist  Society 
of  Berks  County. 

AQef/'^EasemefU^^Righi  of  toay —  When 
appvrienantt 

Wliere  t  «mtiBQoa8  and  apparent  easement  or  ser- 
Titnde  is  imposed  hy  the  owner  upon  one  portion  of  hia 
real  estate  for  the  benefit  of  another,  a  purchaser  at  a 
priTite  or  Judicial  sale,  in  the  absence  of  an  express 


reservation  or  agreement  on  the  subject,  takes  the 
property  subject  to  the  easement  or  seryitiid^. 

PlaintifliB  olahnlng  a  right  of  waj  in  an  alley,  the 
soil  of  which  was  owned  hy  the  defendants,  the  latter 
offered  to  prove  that  at  a  public  sale  of  the  alley  to 
their  grantor,  the  agent  of  the  plaintiflb  was  a  bidder, 
as  tending  to  show  that  the  platntiffis  at  that  time 
claimed  no  right  of  way  in  the  alley  : 

Held,  that  the  evidence  was  properly  excluded. 

J 

Error  to  the  Common  Pleas  of  Berks  County. 

Case,  by  the  First  Universalist  Society  of 
Berks  County  against  Josephipe  Zell,  Thomas 
Burd  Zell,  and  William  T.  Zell,  executors  of 
Thomas  Zell,  deceased,  for  an  alleged  obstruction 
of  a  right  of  way  in  a  five  feet  wide  alley,  the  fee 
of  which  alley  is  owned  by  Josephine  P.  Zell,  the 
widow  of  said  Thomas  Zell. 

The  alleged  obstruction  consisted  in  placing  a 
terra-cotta  pipe  from  other  premises  of  Mrs.  Zell 
into  the  alley,  about  fifteen  inches,  to  carry  the 
waste  water  f^m  her  premises  through  the  alley 
to  a  gutter  on  Wood  Alley. 

Upon  the  trial,  before  Ermentbout,  J.,  the 
following  facts  appeared:  Previous  to  1854,  James 
M.  Lewis  owned  a  lot  of  ground  on  the  east  side 
of  South  Fourth  Street,  in  the  city  of  Reading. 
It  contained  45  feet  in  front  and  extended  of  that 
width  230  feet  east  to  Wood  Alley.  On  the 
north  the  lot  was  bounded  (beginning  at  Wood 
Alley)  first  by  Mr^.  Winters's  lot,  next  by  the 
Clemsen  lot,  next  by  the  Boas  property,  and  then 
by  the  lot  of  the  Universalist  Church.  All  these 
bounding  lots  extended  north  a  distance  of  60 
feet  to  Franklin  Street.  On  the  south  it  was 
bounded  along  its  whole  length  by  the  property 
of  Henry  Tyson,  which  was  afterwards  divided 
and  sold ;  the  part  fronting  on  Wood  Alley  to 
Joseph  y.  Diehl,  and  that  fronting  on  Fourth 
Street  to  Wm.  L.  DeBourbon. 

In  1857  Lewis  removed  the  frame  building 
which  was  standing  on  the  Fourth  Street  front 
to  the  part  of  hi9  lot  immediately  in  the  rear  of 
the  Universalist  Church.  He  then  ran  a  division 
fence  across  the  lot,  from  north  to  souths  in  a  line 
with'  the  west  wall  of  the  church  building,  and 
built  three  brick  houses,  each  15  feet  wide,  on 
Fourth  Street,  the  lots  appurtenant  thereto  ex- 
tending east  to  the  division  fence.  In  one  of 
these  houses  resided  Mrs.  Miller,  a  sister  of  Lewis, 
and  from  her  premises  a  gate  was  opened  into  the 
part  of  the  lot  on  which  the  frame  building  now 
stands. 

Between  1854  and  1860  Lewis  sold  the  whole 
of  his  Wood  Alley  front  to  the  depth  of  63  feet, 
with  the  exception  of  a  strip  or  passage-way  of 
five  feet  along  the  south  boundary  adjoining 
Diehl's  premises;  each  of  the  three  adjoining 
owners  on  the  north,  viz.,  Mrs.  Winters,  Mr. 
Clemson,  and  Mr.  Boas,  purchasing  the  part  in 
the  rear  of  their  respective  premises.    In  the 
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deeds  of  Lewis  to  them  the  soathern  line  is  inva- 
riablj  dtsoribed  as  boanded  on  the  ^outh  by 
<<  other  property  of  James  M.  Lewis/'  referring 
to  a  five  feet  strip  or  passage-way  reserved.  The 
last  sale  was  to  Boas,  whose  deed  is  dated  March 
14,  I860.  'After  these  sales  a  fence  was  erected 
along  the  north  fine  of  the  strip,  and  a  gate  put 
tip  by  Lewis  at  the  Wood  Street  entrance.  The 
passage-way  terminated  at  the  end  of^  the  Boas 
lot,  and  led  immediately  into  the  premises  in  the 
rear  of  the  church,  on  which  the  frame  house 
stood,  and  was  the  only  means  of  ingress  and 
egress  for  its  occupants,  who  were  the  tenants  of 
I^wis.  The  testimony  further  established  that, 
while  these  tenants  were  accustomed  to  go  through 
the  gate  in  the  division  fence  for  water,  they 
never  used  it  to  Teach  the  public  street.  The 
purpose  of  the  sate  was  to  enable  Mr.  Lewis  and 
his  sister,  Mrs.  Miller,  to  pass  in  and  out  in  visit- 
ing each  other,  which  they  did  by  passing  over 
the  lot  in  the  rear  of  the  church  and  through  the 
five  feet  passage-way  to  and  from  Wood  Alley. 
Lewis  died  in  1863. 

At  the  tine  of  Mr.  Lewis's  decease  the  Uni- 
versalist  Society  owned  a  lot  fronting  on  Franklin 
Street,  eighty-seven  feet,  and  extending  south 
sixty  feet  to  the  lot  of  James  M.  Lewis.  The 
frame  dwelling-house  in  the  middle  of  the  Lewis 
lot  stood  directly  behind  the  church  of  the  Uni- 
rersalist  Society— -ithe  lots  abutting  on  each  other. 
Mr.  Lewis  having  died  indebted,  his  adminis- 
trator, John  B.  'Grissinger,  obtained  an  order 
from  the  Orphans'  Court,  of  Berks  County,  to 
sell  his  real  estate  for  the  payment  of  debts.  He 
held  several  sales.  At  the  first  sale,  which  was 
held  on  the  3d  day  of  March,  1864,  he  sold  the 
piece  of  ground  in  the  rear  of  the  church,  45x75, 
with  the  frame  dwelling  on  it,  to  the  Universalist 
Society  for  $400.  The  lot  bought  by  the  church 
from  the  administrator  of  Lewis,  was  directly  in 
rear  of  its  church  lot  fronting  on  Franklin  Street, 
and  when  added  to  the  lot  of  the  society  fronting 
on  Franklin  Street,  made  one  lot  105  feet  in  depth 
from  Franklin  Street. 

In  the  proceedings  to  sell  the  lot  to  the  church, 
no  mention  was  anywhere  made  of  a  right  of  way 
over  the  five  feet  wide  strip,  nor  was  any  mention 
of  it  made  in  the  deed.  On  September  19, 1864, 
Grissinger  having  made  another  sale  by  virtue  of 
an  order  of  the  Orphans'  Court,  conveyed  the  fee 
of  said  alley  to  James  M.  Hoffman.  Mrs.  Zell  pur- 
chased this  latter  property  from  the  heirs  of 
Hoffman  in  1883,  and  in  1884  the  terra-cotta 
pipe  was  laid  which  constituted  the  obstruction. 

After  the  sale  of  the  property  to  the  church  in 
March,  1864,  the  then  tenants,  as  tenants  of  the 
purchasers,  continued  to  occupy  the  premises  with 
the  use  of  the  five  feet  alley,  until  the  building 
was  torn  down  in  1867,  when  the  lot  was  leased 
to  William  L.  De  Bourbon,  whose  dwelling- 
house  was  on  Fourth  Street. 


Defendants  contended : — 

(1)  The  history  of  the  way  showed  that  it  was 
intended  for  the  use  of  James  M*  Lewis  and  the 
members  of  his  family,  as  a  convenient  way  of 
passing  to  and  from  his  Fourth  and  Fifth  Street 
properties,  both  of  which  were  ocoupied  by  mem- 
bers of  his  family,  and  that  its  use  by  the  occu- 
pants of  the  tenement  house  in  the  rear  of  the 
church  was  only  transient  and  temporary. 

(2)  That  the  tenement  house  in  the  rear  of  the 
church  being  in  the  middle  of  the  Lewis  lot  there 
was  no  way  of  reaching  the  highway  save  over 
the  Lewis  property,  and  it  was  therefore  a  way 
of  necessity,  to  cease  like  all  ways  of  necessity, 
when  the  necessity  ceased ;  which  was  in  fact  the 
case  when  the  tenement  became  attached  to  the 
tenement  of  the  society  fronting  on  Franklin 
Street ;  and  that  the  way,  if  any  existed,  then 
ceased. 

(3)  That  at  the  most  the  way  was  incident 
only  to  the  enjoyment  of  the  tenement  house,  and 
that  when  it  was  torn  away  in  1867,  all  rights  of 
way  merely  incident  to  it  passed  oat  of  existence 
with  it. 

(4)  That  Lewis  could  not  have  an  easement 
in  his  own  land,  and  that  when  the  tenement 
upon  which  the  frame  house  was  located  was 
severed  from  the  five-foot  tenement,  there  was  no 
presumption  of  an  intention  to  subject  the  latter 
to  a  servitude  in  favor  of  the  former ;  and  that 
such  a  servitude  could  arise  only  in  two  ways : 
(a)  By  express  stipulation  in  the  deed ;  or  (h) 
By  the  existence  of  a  necessity  for  a  servitude,  to 
enable  the  society  to  have  a  reasonable  enjoyment 
of  their  tenement ;  and  that  as  there  was  nothing 
in  the  deed  to  the  society  showing  an  intent  to 
create  the  servitude,  and  as  the  society  had  a 
front  of  eighty-seven  feet  on  a  public  street,  there 
was  no  implied  grant  o^a  right  of  a  way  arising 
from  its  necessity. 

Defendants  proposed  to  show,  by  a  witness  on 
the  stand,  that  George  W.  Goodrich,  the  agent 
of  the  Universalist  Society,  was  present  at  the 
sale  when  the  administrator  of  JauMS  M.  Lewis 
sold  the  five-foot  tract  to  James  M.  Hoffman,  and 
bid  against  Hoffbian,  and  ran  the  property  up  to 
$115,  for  the  Universalist  Society,  the  plaintiff 
here.  This  for  the  purpose  of  showing  that  the 
contention  of  the  plaintiff  here  that  they  claimed 
the  right  to  this  alley  from  the  time  that  they 
bought  the  lot  45x75  to  this  time  is  not  true ;  and 
that  at  the  time  of  the  sale  by  the  administrator, 
Grissinger  to  Hofiman,  the  church  claimed  no 
right  of  easement  in  this  alley.  The  object  of 
this  ofier  is  to  prove  a  circumstvice  tending  to 
show  that  at  the  time  of  the  sale  by  the  adminis- 
trator of  Lewis  to  Hofiman,  the  church  did  not 
claim  a  right  of  way,  or  any  other  right  in  the 
alley.    Objected  to  as  irrelevant  and  immaterial 

Thb  Court.    The  defendants  may  show  that 
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the  church  claimed  no  right  of  easement — anj 
admission  that  they  claimed  no  easement;  hot 
•  the  fact  of  .bidding  would  not  be  evidence.  To 
that  extent  the  objection  is  ovwruled ;  but  as  to 
the  balance  of  the  offer,  the  objection  is  sustained. 

Exception  bj  defendants.  (7th  assignment  of 
error.) 

Plaintiff  requested  the  Court  to  charge,  inter 
aHa  : — 

(4)  In  the  present  case,  it  having  been  proved 
that  James  M.  Lewis  was  the  owner  of  the  lot  in 
the  rear  of  plaintiff's  church,  on  which  a  dwelling 
stood,  and  also  of  the  strip  of  ground  five  feet 
wide,  and  extending  a  distance  of  sixty-three  feet 
froni  said  lot  to  Wood  Street ;  that  said  strip  was 
fenced  on  both  sides  and  furnished  the  only  means 
of  ingress  and  egress  to  and  from  said  lot  to  the 
public  highway ;  that  during  Lewis's  ownership 
and  until  after  the  conveyance  of  the  lot  to  the 
plaintiff,  the  five  feet  passage-way  had  a  gate  on 
Wood  Street,  but  was  open  where  it  entered  the 
lot,  and  was  exclusively  used  by  Lewis  and  his 
tenants  (who  had  no  other  outlet  to  the  public 
road)  from  1860  and  previously,  down  to  the  time 
of  his  death,  in  1868,  and  afterwards  by  his  re- 
presentatives, to  its  sale  to  the  plaintiff  in  March, 
1864,  if  the  jury  believe  the  facts,  and  they  are 
not  contradicted,  said  ^ve  feet  passage-way  be- 
came a  permanent  and  visible  easement  appur- 
tenant to  said  lot,  and  upon  its  sale  by  the  admin- 
istrator of  Lewis,  passed  the  exclusive  use  of  said 
easement  to  the  purchaser.  Even  if  plaintiff  has 
no  exclusive  use  of  the  said  passage-way,  but  only 
a  right  to  its  enjoyment  as  it  was  used  at  the  time 
of  the  conveyance  to  the  church,  th(&  defendants 
have  no  right  to  interfere  with  or  obstruct  such  use. 

Answer.  This  point  is  lengthy,  and  assumes  all 
the  facts  in  the  case.  If  the  jury  find  that  such 
^ts  exist,  this  point  is  affirmed.  But  all  the 
fiKts  we  propose  leaving  to  the  jury. 

(5)  Under  the  facts  as  detailed  in  the  third 
point,  the  defendant's  testator  against  whom  this 
soli  was  originally  brought,  had  no  right  to  ex- 
tend a  drain  pipe  into  the  said  ^y%  feet  passage- 
way from  his  lot,  and  perpnit  the  refuse  water  to 
pass  into  it,  and  for  so  doing,  if  the  jury  believe 
the  facts  as  proved  by  plaintiff's  witnesses,  the 
plaintiff  is  entitled  to  recover  such  damages  as 
they  shall  find  the  plaintiff  has  sustained. 

Answer,  If  the  jury  find  the  facts  as  detailed 
in  the  third  point,  and  that  there  was  a  right  of 
way  existing  in  the  plaintiff  over  this  tract, 
through  this  alley,  then  the  extending  of  the  drain 
pipe  into  this  passage-way,  and  permitting  this 
rcAise  water  to  pass  inta  it  would  be  an  obstruc- 
tion of  the  plaintiff's  right  of  way,  and  the 
society  would  be  entitled  to  recover  damages. 

Defendants  requested  the  Court  to  charge,  inter 

.  (1)  James  M.  Lewis,  having  owned  at  the  same 


time  the  tenement  of  the  plaintiff,  and  the  strip 
of  land  used  as  an  alley,  and  the  alley  having 
been  made  by  James  M.  Lewis  while  he  owned 
the  two  tenements,  there  was  no  easement  created 
in  the  alley,  while  both  tenements  remained  in 
him  or  his  estate. 

Answer,  We  answer  that  point  as  follows : 
That,  whilst  strictly  speaking,  no  man  can  have 
an  easement  in  his  own  property,  because  he  ob- 
tains the  same  object  by  the  exercise  of  the  right 
of  general  property  (that  is,  he  is  owner  with 
absolute  control),  and  whilst  the  proper  words  yi 
law  would  be  the  disposition  of  property  instead 
of  easement  where  a  man  owns  both  properties 
himself,  yet  this  term  easement  in  the  law  books 
is  also  used  in  this  connection ;  and  we  say  to 
you  that  an  owner  may  impose  an  easement  on 
one  portion  of  his  real  estate  for  the  benefit  (A 
another  portion,  which  may,  under  certain  cir- 
cumstances, pass  to  his  grantee. 

Whether  Lewis  did  so  impose  a  servitude  or 
easement  upon  this  land  is  a  question  for  the  jury 
to  determine. 

(5)  It  being  the  uncontradicted  evidence  in 
the  case,  that  the  lot  purchased  by  the  Universa- 
list  Society  from  the  estate  of  James  M.  Lewis  is' 
bounded  on  the  north*  by  another  lot  of  the 
Universalist  Society,  and  that  tjie  latter  lot  fronts 
on  Franklin  Street,  if  the  jury  believe,  from  all 
the  evidence  in  the  case,  that  access  to  the  public 
street  can,  with  convenience,  be  had  from  the  lot 
bought  by  the  society  from  Grissinger,  over  the 
lot  of  the  society  fronting  on  Franklin  Street, 
then  an  easement  in  the  alley  was  not  necessary 
to  the  use  of  the  lot  bought  from  Grissinger;  the 
plaintiff  cannot  recover  and  the  verdict  should  be 
for  the  defendants. 

An$wer,  We  decline  to  charge  you  as  requested 
in  this  point. 

The  Court  charged  the  jury  generally,  inter 
alia :  *<  In  the  consideration  of  the  question  as  to 
whether  this  servitude  is  open,  notorious,  and  visi- 
ble, and  whether  it  was  adopted  by  the  owner  of 
the  land,  and  of  such  a  character  as  to  be  fairly 
presumed  that  he  intended  its  preservation  as 
necessary  to  the  convenient  enjoyment  of  the 
property,  you  will  consider  how  this  way  was 
created  and  used,  and  its  relation  to  this  property. 
The  fact  that  the  Universalist  Church  owned  ad- 
joining property  has  nothing  at  all  to  do  with  this 
case.  You  will  look  at  this  property  in  the  light 
of  the  fact  that  its  sale  was  made  as  a  frame 
dwelling-house  and  lot  of  ground.  And  in  the 
consideration  of  the  question  of  what  was  neces- 
sary to  the  convenient  enjoyment  of  that  prop- 
erty, you  consider  that  property  as  a  property,  as 
a  frame  dwelling-house  and  lot  of  ground —  as  a 
property  by  itself,  regardless  of  the  fact  that  the 
Universalists  have  another  property  in  that 
neighborhood.  . 
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"Now,  under  the  state  of  facta  as  shown,  what 
were  the  ineans  of  exit  from  that  property  as 
designated  or  marked  out  by  Lewis?  la  there 
shown  in  this  case  any  other  means  of  exit  desig- 
nated by  Lewis,  except  this  alley  ?  It  is  fenced  in 
on  all  other  sides.  This  is  the  only  means  by 
which  the  tenants  passed  over  that  property  to 
Wood  Street.  And  the  jury  will  consider  that 
fact  in  ascertaining  whether  the  owner  desired 
the  preservation  of  this  right  of  way  as  necessary 
to  the  convenient  enjoyment  of  that  property." 

Verdict  for  plaintiff  f<Mr  six  cents  damages,  and 
judgment  thereon. 

Defendants  then  took  this  writ,  assigning  for 
error  the  exclusion  of  evidence,  the  answers  to 
points,  and  that  portion  of  the  charge  above 
cited. 

H.  Willis  Bland  {Benjamin  F.  Dettra  with 
him),  for  plain tifis  in  error. 

A.  G.  Green^  for  defendant  in  error. 

March  26, 1888.  TheCoubt.  If  the  right  of 
the  plaintiffs  below  to  the  use  of  the  alley  in  contro- 
versy depended  upon  an  express  grant  in  their 
deed,  such  right  could  not  be  successfully  claimed, 
for  no  such  grant  appears.  Nor  could  such  use  be 
claimed  from  necessity,. for  no  necessity  exists, 
the  plaintiffs  having  access  to  the  lot  purchased 
from  the  administrator  of  James  M.  Lewis,  over 
other  ground  of  their  own  fronting  on  Franklin 
Street.  If  the  right  to  the  Use  of  the  alley 
exists  at  all,  it  is  by  virtue  of  its  being  appurte*^ 
nant  to  the  lot  purchased  of  the  Lewis  estate. 

Upon  this  question  we  are  in  no  doubt.  When 
the  administrator  of  Lewis  sold  this  lot  at 
Orphans'  Court  sale,  it  had  on  it  a  frame  house, 
the  only  access  to  which  was  by  means  of  the 
alley  in  question.  The  alley  was  visiUe  upon 
the  ground ;  the  purchaser  could  see  it,  and  at 
the  same  time  could  not  fail  to  know  that  it  was 
the  only  means  of  access  to  the  lot  about  to  be 
sold.  It  therefore  passed  by  the  sale  as  appur- 
tenant to  the  lot,  and  the  fact  that  the  deed  con- 
tains no  express  grant  is  wholly  iibmaterial.  Nor 
does  the  fact  that  the  lot  was  bought  by  parties 
owning  the  land  lying  between  it  and  Franklin 
Street  make  any  difference.  The  alley  being 
appurtenant  to  the  lot,  the  title  to  the  latter  car- 
ried with  it  the  right  to  the  use  of  the  alley. 
The  plaintiffs  were  not  required  to  impose  a 
servitude  upon  other  lands  belonging  to  them  in 
order  to  reach  the  lot  which  they  had  purchased 
from  Lewis  estate,  and  tbe  access  to  which  they 
were  clearly  entitled  to  over  the  alley  in  question. 

Where  a  continuous  and  apparent  easement  or 
servitude  is  imposed  by  the  owner  on  one  portion 
of  his  real  estate  for  the  benefit  of  another,  the 
law  is  well  settled  that  a  purchaser  at  private  or 
judicial  sale,  in  the  absence  of  an  express  reser- 
vation or  agreement  on  the  subject,  takes  the 


property  subject  to  the  easement  or  servitude. 
(Cannon  v.  Boyd,  73  Pa.  179,  citing  Seibert  v. 
Levan,  8  Id.  888 ;  Overdeer  v.  Upd^raff,  C9  Id. 
110.)  The  right  to  the  use  of  ^is  alley  was  a 
continuous  right ;  it  was  attached  tolhe  land  and 
not  to  the  person  of  the  owner.  Hence  it  is 
immaterial  that  the  frame  house  on  the  rear  of 
the  lot  has  been  removed. 

It  was  contended,  however,  by  the  defendant 
below  that  even  if  the  plaintiff  had  the  right  to 
use  this  alley,  they  had  no  right  to  grant  the  nee 
of  it  to  De  Bourbon,  who  lives  on  Fourth  Street 
upon  property  which  forms  no  portion  of  this  lot. 
De  Bourbon  is  the  lessee  of  the  plaintiffs  of  fif- 
teen feet  of  the  rear  portion  of  the  lot,  and  idso 
of  the  use  of  the  alley.  If  the  alley  is  appur- 
tenant to  the  lot,  the  lessee  of  the  latter  has  a 
right  to  the  use  of  the  alley.  Whether  he  is 
surcharging  it  is  a  question  not  raised  by  this 
record. 

The  mere  fact  that  the  plaintiflls  were  bidders 
at  the  public  sale  of  the  alley  was  not  evidence 
that  they  did  not  claim  the  right  to  use  it.  They 
might  well  have  desired  to  purchase  the  soil  of 
an  alley  over  which  they  had  the  right  of  way,  if 
for  no  other  reason,  to  avoid  any  dispute  about  it 
in  the  future.  And  had  they  bought  it  for  such 
reason  alone,  the  result  shows  it  would  have  been 
a  judicious  investment. 

Judgment  Affirmed. 

Opinion  by  Paxson,  J. 

Trdnket,  J.,  absent. 


Jan.  »87,  i 


Thall's  Appeal. 


Mareh  13, 18S8. 


Equity — Equity  practice — Opening  of  decree  on 
hill  taken  pro  confesso — Eesponsive  answer--' 
Equitable  relief, 

B.,  a  man  of  advanced  years,  made  a  oonvejanoe  of 
his  farm  to  his  aon-in-law,  A.,  In  conBideration  of  sup- 
port. Subeequentlj  he  attempted  to  recover  it  bjr  A- 
ing  a  bill  to  cancel  the  conveyauce  on  the  ground  th&t 
it  had  been  secured  bj  undue  influence.  He  faHed  in 
this,  and  a  decree  for  coate  amountiug  to  $400  was 
made  against  him.  About  this  time  a  settlement  was 
made  between  B.  and  A.,  by  whioh  the  latter  agreed,  in 
lieu  of  the  support  agreed  upon,  to  pay  to  the  former 
$150  per  annum  in  quarterly  payments.  A.  issued  ex- 
ecution for  his  costs,  this  was  returned  tatUa  fxmay  and 
he  filed  a  bill  asking  to  be  allowed  to  set  off  his  Judg- 
ment for  coets  against  these  quarterly  naymenti,  alleg- 
ing means  of  payment  on  B.*b  parL  The  answer  sub- 
seqaeutly  filed  by  B.  denied  this : 

Heldf  that  as  shown  by  bill  and  answer  the  slender 
allowance  to  be  paid  B.  was  the  only  proTision  for  hii 
support  in  his  old  age ;  at  law  thia  would  be  ezen^ 
from  execution,  and  A.  oannot  have  a  decree  ai^ainst  it 
in  a  Court  of  Equity,  whioh  wiU  not  grant  snoh  relief 
as  this. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Bradford  County,  entered  upon  a  bill  in  equity 
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fled  bj  BeDJamin  C.  Chilson  against  Jacob 
TbalL 

The  focto  are  set  fortk  in  the  opinion  of  the 
Si^ieme  Court. 

John  F.  Sanderitm  (C&ar/M  M.  Bail  with 
biin),  for  mpellant* 

Jame$  Woody  for  appellee. 

March  2$,  1888.  The  Court.  The^ppd- 
lant  is  a  man  of  advanced  age  and  the  appellee  is 
bis  son-in-law.  In  1880»  the  appellant  feeling 
tbe  infiimities  of  age,  made  a  conveyance  of  his 
turn  to  his  son-in-law  Chilson,  and  Chilson 
imdertook  to  support  ThaU  and  his  wife  during 
ihmt  natural  livos.  Within  a  year  or  two  ThaU 
felt  tbat  he  had  made  a  mistake  and  sought  by 
bill  in  equity  to  procure  the  cancellation  of  his 
conveyance  on  the  ground  that  it  had  been  ob- 
tained by  the  stress  of  undue  influence.  He  failed 
to  show  undue  influence,  his  bill  was  dismissed, 
and  a  decree  was  made  against  him  for  costs 
UBOimting  to  over  $400.  About  the  time  of  the 
making  of  this  decree  a  settlement  was  made  be- 
tween the  parties  by  the  terms  of  which  Chilson 
was  to  pay  ThaU  $150  per  annum  in  quarterly 
pi^wts  of  $37.50  each  in  lieu  of  the  support 
originally  provided  for. 

Chilson  afterwards  issued  execution  for  costs 
which  was  returned  nulla  bona^  and  then  pre- 
sented the  biU  in  this  case  asking  the  Court  to 
set  off  his  judgment  for  costs  upon  the  quarterly 
payments  falling  due  to  ThaU  until  the  whole  sum 
with  interest  and  costs  of  the  present  proceeding 
were  foUy  paid.  ThaU  failed  to  answer  within 
tbe  time  limited,  and  the  bill  was  taken  pro  eon- 
fetto,  and  a  decree  entered  in  accordance  with  the 
prayer  of  the  biU.  Soon  after  an  application  was 
made  to  open  the  decree  pro  confesso  based  upon 
affidavits  of  the  sickness  of  ThaU  at  the  time  and 
an  answer  was  produced  and  leave  asked  to  file 
it 

The  learned  Judge  of  the  Court  below  held 
tbat  *^npon  the  affidavit  filed  there  is  perhaps 
eaough  to  make  the  rule  absolute  so  as  to  allow 
aa  aaswer  to  be  put  an,  but  the  answer  itself  is 
insufficient;*'  he,  however,  aUowed  the  answer  to 
be  filed  **'  so  that  the  record  will  show  what  it 
contains,"  but  refused  to  disturb  ihe  decree.  To 
determine  the  sufficiehcy  of  the  answer  it  is  neces- 
sary to  look  into  the  biU.  That  states  the  pay- 
ments taUing  due  to  ThaU,  the  judgment  fbr 
ooets  against  him,  that  execution  had  issued  and 
been  returned  nulla  hona^  that  your  orator  has  no 
definite  or  actual  knowledge  of  any  property  out 
df  which  he  can  coUect  his  said  demand,  ^<  ex- 
cept tne  qotfterly  payments  falling  due  to  ThaU ;" 
and  concludes  with  an  averment  that  *^your  ora- 
tor has  good  reason  to  believe  and  does  believe" 
tbat  Tl^  has  ready  money  in  his  possession  or 
control,  but  that  '^  your  orator  has  no  certain  or 


definite  knowledge  in  reference  thereto."  Then 
foUows  a  prayer  for  the  set-off  and  for  an  injunc- 
tion against  ThaU  to  restrain  him  from  coUecting 
the  quarterly  payments  tiU  the  judgnient  for 
costs  is  fuUy  paid. 

The  answer  admits  the  existence  of  the  judg- 
ment against  ThaU  for  costs,  and  of  the  jud^ent 
in  his  favor  against  Chilson  to  secure  the  pay- 
ment of  the  quarterly  aUowance  for  his  support, 
denies  the  possession  of  any  property  subject  to 
levy  and  sale  on  execution,  or  any  means  of  sup- 
port, other  than  the  quarterly  aUowance  payable 
by  Chilson.  It  also  denies  that  the  plaintiff  had 
any  good  reason  to  believe  that  he  had  money  in 
his  possession  or  control,  and  adds,  <' nor  have  I 
any  such  money."  The  answer  contains  much 
matter  that  is  irrelevant  and  impertinent,  which 
the  Court  would  have  struck  out  on  a  proper  ap- 
plication, but  after  the  answer  is  thus  purged,  it 
contains  a  distinct,  positive,  and  pertinent  reply  to 
each  allegation  in  the  bill  upon  which  the  prayer 
for  reUef  rests.  After  the  default  in  nutking  the 
answer  in  time  was  ajBCOunted  for  the  decree  pro 
€onfe$$o  should  have  been  vacated  and  the  answer 
filed. 

But  we  have  the  biU  and  answer  now  before  us, 
and  we  are  at  a  loss  to  understand  how  the  plain- 
tiff is  entitled  upon  the  admitted  facts  of  this  case 
to  the  relief  prayed  for.  The  slender  allowance  ' 
to  be  paid  xjuarterly  to  ThaU  is  the  only  provis- 
ion for  his  support  in  his  old  age.  Even  the 
plaintiff  is  unable  to  tell  us  of  anything  else  that 
stands  between  his  wife's  father  and  actual  want. 
At  law  he  would  be  entitled  to  the  benefit  of  the 
exemption  laws,  and  could  insist  upon  having 
these  quarterly  payments  appraised  if  an  effort 
was  made  to  take  them  from  him  by  attachment 
as  they  feU  due. 

What  the  plaintiff  could  not  do  at  law  therefore 
by  way  of  stripping  this  old  man  of  his  support, 
he  comes  into  a  Court  of  Equity  and  asks  a  chan- 
cellor to  do.  He  stiU  holds  the  title  to  the  home 
and  farm  of  his  father-in-law  which  was  conveyed 
to  him  in  consideration  of  his  promise  of  support. 
The  quarterly  allowance  of  $37.50  has  been  sub- 
stituted in  Ueu  of  the  support  originally  contracted 
for.  The  plaintiff  now  asks  in  a  Court  of  Equity 
to  take  this  support  away  from  an  old  man  eighty 
years  of  age,  enfeebled  by  disease,  and  with  no 
other  visible  means  of  support,  in  order  to  pay 
his  judgment  for  costs  which  he  cannot  coUect  at 
law. 

A  Court  of  Equity  is  not  the  place  in  which 
to  seek  relief  of  this  sort. 

Decree  reversed  at  cost  of  appeUee,  and  biU  dis- 


Opinion  by  Williams,  J. 
Tbunket  and  Green,  JJ.,  absent. 

J.  D.  B.,  jr. 
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Jan. '88,  287.  Sfandi  1, 1888. 

Barbey'8  Appeal. 

Equity  Phading^^Vse  of  plea^  answer ^  and 
demurrer^-^Eqwity  ruU. 

Where  a  defendant  denmrato  the  whole  bill,  and  at 
the  same  time  answers  the  whole  bill,  the  answer 
overralee  the  demurrer — they  cannot  both  stand  to- 
gether. 

This  is  the  rale  as  to  particular  parts  of  the  bill 
and  with  more  reason  does  it  apply  when  the  whole 
billisinqnestion. 

Appeal  from  a  deeree  of  the  ComsKm  Pleas  of 
Berks  County^  sustaining  a  demurrer  to  a  bill  in 
equity  filed  by  John  Barbey  against  Anna 
Barbara  Beaver  to  enforce  specifio  perforaaanee 
of  a  contract  for  the  sale  of  lands.     , 

Defendant  demurred  to  the  bill  generally  for 
the  following  reasons  :— 

First.  The  said  plaintiff's  bill  does  not  set 
forth  that  any  power,  contract,  letter  of  attorney, 
or  other  written  authority  to  convey  an  estate  in 
lands  was  ever  executed  by  said  defendant,  as 
required  by  the  Acts  of  21  March,  1772,  and  22 
April,  1856. 

Second.  That  the  plaintiff  has  not,  in  and  by 
his  said  bill,  made  or  stated  such  a  case  as  enti^ 
ties  him  to  any  relief  against  her  as  to  the  mat- 
ters contained  in  said  bill. 

At  the  same  time  she  filed  an  answer  covering 
the  whole  bill. 

The  Court  (Erhentbout,  J.)  sustained  the 
demurrer  and  dismissed  the  bill.  Complainant 
took  this  appeal,  assigning  as  error  (1)  the  dismis- 
sal of  the  bill ;  (2)  the  sustaining  of  the  demur- 
rer ;  (8)  the  finding  by  the  Court  that  complain- 
ant had  an  adequate  remedy  at  law. 

J.  H,  Jacobs  {H.  A,  Zieber  with  him),  for  ap- 
pellant. 

(7.  II,  SehaeffoTy  for  appellee. 

March  26,  1888.  The  Court.  The  demur- 
rer  in  this  case  goes  for  nothing.  It  is  overruled 
by  the  answer.  The  defendant  demurred  to  the 
whole  bill  and  at  the  same  time  answered  the 
whole  bill.  This  is  not  allowable  under  the  rules 
of  equity  pleading.  They  cannot  stand  together. 
A  defendant  in  equity  is  permitted  by  the  rules 
to  plead  or  demur  to  the  whole  bill  or  to  part  of 
it,  and  he  may  demur  to  part,  plead  to  another 
part,  and  answer  as  to  the  residue.  (See  Equity 
Rules.)  But  he  may  not  plead  or  answer  and 
demur  also  to  the  whole  bill  or  to  the  same  part 
of  the  bill.  If  he  demurs  to  part  and  answers  to 
the  same  part,  both  cannot  stand.  The  demurrer 
in  such  case  is  overruled  by  the  answer.  With 
much  more  reason  is  this  the  case  when  there  is 
a^  demurrer  to  the  whole  and  an  answer  to  the 


whole.  This  rule  of  equity  pleieuiing  is  so  well 
settled  that  no  argument  is  necessary.  It  is  suf- 
ficient to  refer  to  1  Dan'l  Chan.  Pr.  660 ;  Hit- 
ford  Eq.  Pr.  209  ;  Story's  Eq.  PL  sec.  442. 

The  decree  is  reversed  at  tlie  costs  of  the  ap- 
pellee; the  demurrer  is  overruled ;  the  bill  rein- 
stated with  directions  to  the  Court  bdow  to  pro- 
ceed therewith  according  to  the  practice  in 
equity. 

Opinion  by  Paxson,  J. 

Trunkst  and  Williams,  JJ.,  absent. 

J.  D.  B.,  jr. 


Common  lSI\tm. 


C.  p.  No.  a.  Jannaiy  28, 1888. 

Dyott  V.  Williams. 

Affidavit  of  defence — Contradicting  the   terms 
of  written  instrument, 

Sur  rule  for  judgmeot  for  want  of  sufficient 
affidavit  of  defence. 

Suit  was  brought  on  two  notes,  dated  February 
10,  1887,  and  March  17,  1867^  re^ectively, 
made  by  defendant  to  order  of  plaintiff  in  the 
usual  form,  viz :  ''I promise  to  pay  to  the  or* 
der  of  Michael  £.  Dyott,  without  defalcatioii» 
value  received,"  etc. 

Defendant's  affidavit  set  forth,  inter  alia^^  that 
the  note  of  February  10,  1887,  was  a  renewal 
note  for  a  larger  accommodation  note  of  defend- 
ant's, the  balance  of  which  had  been  paid :  and 
that  on  March  17,  1887,  defendant  applied  to 
Dyott  for  $500  to  protect  certain  stock  in  a  cor- 
poration in  which  Dyott  was  interested  from  be- 
ing sacrificed,  and  "  that  the  defendant  was  not 
to  return  said  loan  until  such  time  as  for  the  in- 
terests of  Mr.  Dyott  and  said  corporation  the 
stock  of  the  coVporation  could  be  placed  at  par 
or  without  loss,  and  then  the  defendant  was  to 
repay  Mr.  Dyott  the  five  hundred  dollars  evi- 
denced by  the  demand  note  of  March  17,  1887. 
.  .  .  That  at  no  time  since  the  said  loan  of  f  500 
was  received  by  defendant  from  Mr.  Dyott 
could  the  said  stock  have  been  placed  at  par  or 
without  loss,  nor  can  it  be  so  placed  at  the 
present  time ;"  the  defendant  claiming  as  set-off 
the  difference  between  the  amount  he  paid  for 
the  stock  and  the  amount  it  would  bring  at  public 
sale. 

E,  Cooper  Shafley,  for  the  rule. 

It  has  been  held  that  where  defendant's  evi- 
dence only  showed  that  the  note  was  not  to  be 
paid  according  to  its  terms  but  only  upon  the 
contingency  of  plaintiff's  failure  to  collect  an- 
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other  oote»  the  evidence  was  not  admissible  as  a 
defence. 

Phillips  V.  Meily,  15  Weekly  Notes,  225, 

Yetga  V.  Yeager,  20  Id.  384. 

Frey  V.  Heydt,  Id.  i^. 
He  ako  asked  leave  to  withdraw  the  note  of 
February  lo. 

'  The  CoiniT.    The  note  of  February  10, 1887, 
being  withdrawn,  rule  absolute.  H.  r.  h. 


C  P.  No.  2.  Januaxy  25, 1888. 

Paper  Co.  v.  Hincken. 

Eqidty  practice —  Where  HH  is  filed  with  sepa- 
rate interrogatories  the  respondent  must  an- 
swer  the  interrogatories  specifically ,  although 
kis  general  answer  denies  the  whole  merits  of 
the  bill. 

Rule  to  show  cause  why  an  attachment  should 
not  issue  to  compel  an  answer  to  interrogatories. 

Flaintifi^  filed  a  bill  of  discovery  under^the 
Act  of  June  16,  1836,  with  twelve  specific  in- 
terrogatories against  defendant,  and  issued  a  sci. 
fa.  requirine  him  to  answer  on  or  before  a  specified 
day.  On  that  day  defendant  filed  his  answer  to 
the  bill,  but  none  to  the  interrogatories. 

B.  Hunn  Hanson^  for  -the  rule. 

Under  Equity  Rule  XXXIX.  upon  neglect  to 
answer  any  specific  interrogatories  duly  served, 
plaintiff  may  move  for  attachment  to  compel  an- 
swer. 

Act  June  16, 1836,  5  9,  P.  L.  763. 

The  Court,  We  concur  with  Judge  Thaybr 
inGude  v,  Ins.  Co.  (15  Weekly  Notes,  438), 
that  when  a  defendant  has  answered,  sdthough 
insufficiently,  he  should  have  an  opportunity  to 
perfect  his  answer  before  being  attached,  and 
that  the  better  practice  therefore  is  to  file  excep- 
tions fiist.  But  in  the  present  case  the  interroga- 
tories have  not  been  answered  at  aU,  and  the  rule 
is  that  ^)ecific  interrogatories  must  be  answered, 
although  the  complainant's  whole  case  is  met  by 
a  general  denial.  (Daniel's  Chancery  Practice, 
726.)  Under  Equity  Rule  VII.,  sec.  99,  there- 
fore, there  has  been  failure  to  answer  and  this 
rale  must  be  made  absolute. 

Opinion  by  Mitchell,  J.  h.  r.  h. 


<!lrp5ans*i8^ourt. 


November  17, 1887. 
Park's  Estate. 
Decedents*  estate— Will— Legacy  to  a  class- 
Intention — A  devise  and  bequest  to  **my  child^ 
reri'  with  a  provision  that  if  at  testcUor^s  decease 


any  should  be  dead  leaving  issue  said  issue  to 
take  the  parents  share^  held  to  include  children 
of  a  daughter  J  she  being  dead  in  testator*  s  life- 
time  and  before  the  execution  of  his  wilt — 
Advancements^-' To  ascertain  balance  due  es* 
tate  by  a  distributee  whose  share  had  been  at- 
tached, stock  distributed  to  other  legatees  should 
be  taken  by  them  cU  quotation  from  sales  at 
confirmation  of  account  and  not  at  appraised 
value. 

Snr  exception^  to  adjudication. 

At  the  audit  of  the  account  of  the  executors 
of  Auley  M.  Park,  the  following  material  facts 
were  presented  before  the  Auditing  Judge 
(Hanna,  p.  J.):  The  testator  died  December 
II,  1886.  His  will  contained,  inter  alia,  the 
following  clauses:— 

*'  I  give,  devise,  and  bequeath  all  my  estate  real,  per- 
sonal, and  mixed  to  my  children  to  be  theirs  absolutely 
and  in  fee,  the  said  estate  to  be  equally  divided  between 
them,  share  and  share  alike.  If  at  my  decease  any  of  my 
children  should  be  dead  leaving  no  issue  then  the  share 
of  any  so  dying  shall  pass  to  the  survivors  >  but  if  any 
should  die  leavmg  issue  I  desire  the  issue  to  take  the 
share  their  parent  would  have  taken." 

Item  third.  **  In  my  books  of  account  wiU  be  found 
various  sums  advanced  by  me  to  my  children.  It  is  my 
will  that  these  sums  so  advanced  in  my  lifetime  shall  be 
considered  as  so  much  of  my  estate,  and  that  the  sums  ad- 
vanced to  each  one  shall  be  deducted  from  the  share  of 
my  estate  that  each  one  would  receive  on  the  division 
thereof  among  my  said  children." 

Several  children  of  the  testator  died  in  his 
lifetime  without  leaving  issue;  but  one  daughter, 
Mrs.  Elmira  Price,  who  died  twenty-five  or 
twenty-six.  years  before  her  father,  left  seven  or 
eight  children,  only  two  of  whom  now  survive, 
namely,  Charles  D.  and  Myra  P.  Carruthers, 
who  claimed  to  be  interested  in  the  estate  as  dis- 
tributees under  the  will  of  the  testator. 

When  the  account  of  the  executors  was  first 
called  for  audit,  the  Auditing  Judge  directed  that 
the  accountant  should  sell  138  shares  of  Spring 
Garden  Fire  Insurance  stock,  which  were  part  of 
the  estate.  This  was  not  done  because  of  the 
desire  of  five  of  the  children  to  retain  the  stock 
among  them.  When  the  account  was  called  a 
second  time,  the  Auditing  Judge,  notwithstand- 
ing the  objections  of  the  attaching  creditors  of 
James  H.  Park,  testator's  son,  distributed  the 
stock  at  the  value  named  in  the  inventory,  and 
allowed  accountant  a  commission  of  five  per 
cent,  on  that  value. 

The  Auditing  Judge  found  that  testator's  grand- 
children were  entitled  to  the  share  their  parent 
would  have  taken,  and  awarded  them  the  same, 
holding,  that  although  the  word  "children'*  pre- 
supposes a  class,  yti  Mrs.  Price,  being  dead  long 
before  the  will  was  written,  the  testator,  by  its 
subsequent  provision,  must  have  had  in  mind  the 
claimants,  her  children,  who  were  then  in  full 
life.  The  Auditing  Judge  also  charged  two 
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hundred  and  ninety-five  dollars  as  an  advance- 
ment made  by  testator  in  his  lifetime  to  Mrs. 
Price.  He  refused  to  award  the  insurance  stock 
to  the  various  distributees  at  other  than  its  ap- 
praised value. 

To  these  findings  exceptions  were  filed  in 
behalf  of  R.  W.  Fitzell,  etaL^  attaching  creditors 
of  James  H.  Park. 

Robert  H.  Hinckley,  James  W.  Laws,  and 
John  O,  Bowman,  for  exceptants. 

The  expressions  in  the  will  are  all  in  the  future — 
''should  be  dead,*^  "so  dying,"  "should  die"— 
and  could  not  in  any  sense  be  made  to  refer  to 
any  child,  or  children  actually  dead  when  the 
words  were  used. 

John  D.  Carlile,  for  the  claimants. 

December  31,  1887.  The  Court.  We  are 
entirely  convinced,  though  my  own  first  impres- 
sipns  were  to  the  contrary,  that  the  view  of  the 
Auditing  Judge  with  regard  to  the  interpretation 
of  the  will  was  correct.  Taken  grammatically, 
and  precisely  as  written,  the  language  would  ex- 
clude from  any  participation  in  the  estate  of  the 
testator  the  children  of  the  daughter  who  had 
died  previously.  But  syntax  is  not  a  safe  guide 
in  ascertaining  the  meaning  of  wills  written  by 
illiterate  persons ;  and  the  well  settled  rule — the 
corollary  of  the  maxim  that  the  heir  is  not  to  be 
disinherited  except  by  express  words  or  necessary 
implication — is  that  in  cases  of  doubt  the  con- 
struction to  be  adopted  is  that  Which  most  nearly 
conforms  to  the  intestate  laws.  Here  the  gift  is 
to  children,  with  the  provision  that  if  at  the  time 
of  the  testator's  death  any  "  should,  be  dead, 
leaving  no  issue,  then  the  share  of  the  one  so 
dying  shall  pass  to  the  survivors,  but  if  any 
should  die  leaving  issue  ....  the  issue  to  take 
the  share  their  parent  would  have  taken." 

The  rule  in  such  cases  is  thus  expressed  in 
Theobald  on  Wills,  p*  338:  "If  the  original 
gift  is  to  a  class,  with  a  direction  that  the  issue  of 
any  dying  in  the  testator's  lifetime,  or  before  the 
period  of  distribution,  should  take  the  share  their 
parents  would  have  been  entitled  to  if  then 
living,  the  issue  of  those  dead  at  the  date  of  the 
will  will  be  admitted,  as  the  direction  amounts 
to  an  independent  gift,  the  word  '  share*  being 
satisfied  by  a  stirpetal  distribution.  (Loring  v. 
Thbmas,  i  Dr.  &  S.  497 ;  Chapman's  Will,  32 
B.  382  \  Adams  v,  Adams,  L.  R.  1 4  £q.  246. )  In 
these  cases  it  is  not  the  *  share  of  the  parent'  or 
the  -share  the  parents  'are  entitled  to,'  which 
is  given  to  the  issue,  but  the  share  the  parents 
would  have  been  entitled  to."  (See,  also,  In 
re  Potter's  Trust,  L.  R.  8  Eq.  523  Outcalt  v, 
Outcalt,  IS  Stewart,  N.  J.  500 ;  Giles  v.  Giles,  8 
Sim.  360.)  This  doctrine  is  fully  supported  by 
our  own  case  of  Long  v.  Labor  (8  Barr,  229), 
and  as  was  said  by  Judge  Gibson,  as  the  question 


is  open  to  construction  we  are  not  to  infer  an  in- 
tention to  discriminate  between  the  issue  of  the 
dead  and  the  issue  of  the  living  children  of  the 
testator,  but  are  bound  to  carry  out  what  we 
must  suppose  to  have  been  his  general  plan,  viz., 
making  equal  distribution,  per  stirpes^  among 
those  standing  in  the  same  relation  to  him  and 
having  the  same  claim  upon  his  bounty. 

Of  course,  where  the  legatees  are  strangers 
and  not  heirs  or  next  of  kin  of  the  testator,  the 
construction  of  a  will  may  be  governed  by  en- 
tirely different  principles.    " 

It  was  suggested  that  the  gift  to  ''  children," 
followed  by  the  gift  to  "survivors"  if  any 
should  die  leaving  no  issue,  was  inconsistent  with 
the  idea  of  a  gift  to  the  children  of  a  daughter 
already  dead ;  but,  as  the  authorities  show,  in 
cases  of  this  sort,  survivorship  will  be  referred  to 
the  stirpes,  and  not  to  the  first  takers ;  and  the 
share  of  a  child  dying  without  issue  will  go 
amqpg  the  issue  of  a  child  previously  dead  and 
the  surviving  children.  (Doe  v,  Waineright,  5 
Term  R.  427 ;  Smith  v,  Osborne,  6  H.  L.  376.) 

Whether  the  grandchildren  are  to  be  charged 
with  advancements  made  to  their  father  as  well 
as  those  to  their  mother,  is  a  question  of  inten- 
tion which  we  cannot  determine  upon  the  evi- 
dence now  before  us.  The  family  book,  exhibited 
at  the  argument,  contains  no  entries  either 
against  the  mother  or  father ;  but  the  will  refers 
not  to  this  book  only  but  to  the  testator's  **  books 
of  account;"  and  if,  as  asserted,  the  charges 
against  the  daughter  before  her  marriage  were 
continued  against  her  husband  after  marriage,  an 
intention  to  treat  all  as  advancements  to  her 
might  be  indicated.  (See  Watts  v.  Shoenberger, 
15  Legal  Intell.  131;  Wagner's  Appeal,  2 
Wright,  122  ;  Weyland  v.  Weyland,  2  Atk.  635. 
See,  also,  King's  Estate,  6  Whart.  370.)  The 
burden  of  proof  is,  of  course,  upon  the  party 
alleging  the  advancement ;  and  if  the  evidence 
warrants  it,  application  may  be  made  to  the 
Auditing  Judge  within  ten  days  after  the  filing  of 
this  opinion,  for  a  rehearing  upon  this  point. 

For  the  purpose  of  ascertaining  the  precise 
balance  due  the  estate  by  the  son,  whose  share 
has  been  attached,  the  stock  distributed  to  the 
other  legatees  should  be  taken  at  its  value,  as 
shown  by  actual  sales  in  the  market  at  the  time 
of  the  final  confirmation  of  the  account,  and  the 
balance  for  distribution  should  be  increased  by 
all  income  accruing  since  the  account  was  filed. 
With  this  modification,  and  subject  to  the  right 
to  apply  for  rehearing  on  the  question  of  ad- 
vancement, the  exceptions,  including  that  re- 
lating to  the  allowaince  of  commissions,  are 
dismissed,  and  the  adjudication  confirmed. 

Opinion  by  Penrose,  J.  w.  l.  s. 
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g)tipreme  Courts 

;a».'87,12.  .     April  15, 1887. 

Ricketts's  Appeal. 

Wrwi^  (Utuai  cmd  constructive — Equity  pleading 
md  practice — Statute  of  Limitations^  when 
pUadahle—Act  of  April  22,  1856,  §  6— A<r- 
ehase  of  trust  property  by  trustee  at  a  sheriff* $ 
sale  brought  about  by  his  own  procurement^ 
when  void. 

A  person  fltandSng  in  a  ftdnoiary  relation  to  another 
maj  DOt  become  the  parohaser  of  the  latter 's  interest 
in  land  for  a  prioe  less  than  its  valae  at  a  sheriiTs 
•tie  brought  about  bj  his  own  procurement. 

B.  standing  in  a  ftdueiary  relation  to  8.  nnder  cer- 
tain provisions  of  a  will,. became  aoeommodation  in- 
doner  for  S.  and  M.  upon  their  promissory  note.  The 
note  not  having  been  paid  by  the  makers  at  maturity, 
JU  paid  it,  and  arranged  with  the  holders  to  bring  suit 
aid  obtain  judgment  against  8.  and  M.  Judgment 
wss  so  obtained  against  8.  alone  for  default  of  appear- 
tnoe,  under  which  his  equitable  interest  in  certain 
real  estate  belonging  to  the  trust  was  sold  and  pur- 
chased by  B.  for  a  sum  less  than  its  real  value.  Notice 
was  given  to  8.  of  the  sale,  which  took  place  in  1870. 
In  1883  a  bill  was  filed  by  8.  against  R.  charging  ac- 
taal  fraud  in  procuring  the  sale,  and  praying  the  sale 
be  declared  void,  the  reconveyance  of  the  property, 
and  an  account.  The  charges  of  actual  fraud  were 
not  proved  by  the  testimony : 

Hdd,  that  although  the  allegations  of  actual  fraud 
were  not  sustained  by  the  proof,  and  the  defendant's 
agency  in  bringing  alwut  the  sale  was  not  precisely  as 
described  in  the  bill,  a  case  of  constructive  fraud  was 
proved  which  called  for  the  intenrention  of  a  Ck>urt  of 
Iquity. 

Defendant  having  answered  plaintiff's  bill,  upon  the 
argument  on  exceptions  to  the  Master's  report,  moved 
to  amend  the  answer  so  as  to  interpose  the  plea  of  the 
Statute  of  Limitations,  which  motion  was  refused : 

Heldf  that  the  refusal  was  a  matter  resting  in  the 
sound  discretion  of  the  Ck>urt,  and  that  their  dlscre- 
tioa  was  properly  exercised  in  refhsing  the  motion. 

Where  property  is  settled  upon  a  trustee  to  hold  in 
trust  for  one  person  for  life  and  the  remainder  over  for 
some  other  person  or  persons,  it  is  the  duty  of  the 
trustee  to  consult  and  protect  the  interest  of  both  the 
tenant  for  life  and  the  remainderman. 

A  failure  to  sustain  positive  averments  of  fraud  in  a 
bill,  does  not  entitle  the  defendant  to  a  dismissal  of  the 
bfli  upon  that  ground  alone. 

Appeal  of  A.  Bicketts  from  the  decree  of  the 
Common  Pleas  of  Luserne  County,  granting  an 
injonction,  ete. 


The  bill  in  equity  filed  by  Charles  Streater 
ag^ainst  A.  Ricketts,  and  the  answers  thereto, 
were  referred  to  an  Examiner  and  Master  (L.  H. 
Bennett,  Esq.),  who  found  the  following  facts :— >- 

<'  The  substance  of  the  prayer  of  the  bill  in 
this  case  is:  That  .the  defendant  be  restrained 
from  conveying  an  interest  in  certain  real  estate 
purchased  by  him  at  sheriff's  sale  on  a  judgment 
against  the  plaintiff;  that  said  judgment  and  sale 
may  be  declared  void ;  that  defendant  be  ordered 
to  convey  to  plaintiff  the  interest  acquired  by 
said  sale,  and  also  to  account  for  rents  and  profits 
of  said  real  estate  as  w^li  as  for  certain  personal 
property  claimed  by  the  plaintiff. 

**  The  facts  charged  in  the  bill  in  support  of 
this  prayer  may  be  summarised  thus :  Tliat  plain- 
tiff, as  devisee  and  legatee  of  his  grandfather, 
Charles  Streater,  deceased,  whose  will  was  pro- 
bated in  1863,  became  entitled  to  an  undivided 
one-fourth  interest  in  said  land  and  personal  pro- 
perty (the  latter  consisting,  inter  aliuy  of  Bank 
and  Water  Company  stock),  the  same  tiaving  by 
the  terms  of  said  will  been  devised  to  the  Rev. 
George  D.  Miles  and  his  heirs  and  assigns 
in  trust,  to  receive  and  collect  the  rents,  issues, 
and  profits  thereof,  and  to  pay  over  the  same 
yearly  to  William  Streater,  the  plaintiff's  father, 
for  life,  and  after  his  death  to  the  plaintiff  for 
life,  etc  That  in  1864  the  defendant  succeeded 
the  said  Miles  as  trustee  under  said  will  and  has 
resided  on  the  land  in  question  since  1867. 

'*  That  in  1869^  an  action  was  brought  in  the 
Court  of  Common  Pleas  of  this  county,  in  the 
name  of  Brown  &  Gray  (but  really  for  the  de- 
fendant) against  the  plaintiff  and  one  Daniel 
McDaniels,  on  an  alleged  note  which  the  plaintiff 
never  signed,  and  which  was  not  stamped ;  that 
in  January,  1870,  judgment  was  taken  for  default 
of  appearance,  a  writ  of  fi.  fa.  issued  thereon  and 
the  real  estate  in  question  condemned.  That  in 
June  following,  and  without  notice  to  plaintiff,  a 
writ  of  vend.  ex.  issued,  and  on  August  20th  a 
sale  was  made  to  defendant  for  a  nominal  sum, 
and  a  sheriff's  deed  given  accordingly.  That 
said  William  Streater  died  in  1874,  and  that 
during  all  the  proceedings  in  the  Common  Pleas 
aforesaid,  the  plaintiff  was  a  minor  and  had  no 
one  to  look  after  his  interests  except  the  present 
defendant,  his  trustee ;  and  that  he,  the  plaintiff, 
never  heard  of  said  note,  or  had  notice  of  any  of 
the  proceedings  thereon  until  January,  1883, 
when  informed  thereof  by  his  counsel. 

'*  The  answer  is  in  substance,  in  so  far  as  it 
does  not  deny,  or  admits  the  truth  of,  the  charges 
in  the  bill,  as  follows :  That  the  suit  and  judg- 
ment in  the  Common  Pleas  were  in  fact  as  well 
as  name  for  the  benefit  of  Brown  A  Gray.  That 
said  suit  was  brought  by  them  as  the  holders  of  a 
note  duly  stamped  and  given  by  the  plaintiff  and 
said  McDaniels  to  one  John  Rain^fr  for  a  pair  of 
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mules  and  harness  purchased  bj  thera  of  said 
Rainow.  That  defenrdant  indorsed  said  note  at  the 
special  request  of  tfaeplaintif^^  and  as  the  means  of 
enabKng^  him  to  pfrrehase  said  mides  and  harness 
and  go  into  business — ^the  plaintiff  at  the  same 
time  appealing  to  the  defendant  as  the  only  one 
to  wlxmi  he  could  go  for  help  in  the  natter,  and 
promising  to  pay*  the  note^hen  doe,  and  Tefeirtng 
the  defendant  for  the  latter^s  proteetioii  in  ease 
of  necessity  to  his,  the  plaintlfirs  prospective  in- 
terests under  the  Streater  will.  That  said  note 
was  not  paid  at  maturity,  but  protested  for  non- 
payment. That  Brown  ^  Gray  demanding  pay- 
ment of  the  defendant,  he  suggested  that,  as  he 
was  only  an  indorser,  they  shouM  sue  the  plaintiff 
and  McDaniels — sell  pkintifr's  interest  in  the 
land — and  if  the  price  therefor  should  not  pay 
the  debt  the  defendant  would  then  pay  the  balanee 
and  take  an  assignment  of  the  judgment.  That 
judgment  was  recovered  and  plaintiff's  interest 
in  the  land  sold,  the  defendant  becoming  the 
purchaser  at  a  bid  higher  than  any  one  else  would 
l»ffer,  and  for  the  purpose  solely  of  relieving  him- 
self in  part  from  his  liability  on  the  note.  That 
thereupon  the  defendant  paid  the  judgment  and 
took  an  assignment  of  it  and  settled  his  bid  with 
the  sheriff.  That  due  and  legal  notice  was  given 
to  the  plaintiff  of  the  application  to  the  Court  for 
the  order  giving  leave  to  issue  the  vend.  ex.  That 
defendant  did  not  see  the  plaintiff  from  that  time 
until  1878,  when  getting  into  diiAculty  he  came 
to  the  defendant  and  received  assistance  fromthe 
latter  by  the  advance  of  money  which  he  prom- 
ised, but  failed  to  repay,  the  defendant  never 
having  seen  him  since  then. 

*^  The  answer  also  sets  forth  that  defendant  is 
iffnootnt  or  rather  not  informed  as  to  the  plain- 
tiff's age  at  the  time  of  the  proceedings  in  the 
Common  Pleas." 

He  also  found  that  Charles  Streater,  grand- 
fiither  of  the  pkintiff,  died  about  October  15, 
1868,  and  by  his  will  devised  the  rest  and  residue 
of  his  estate,  includtng  one-half  of  a  certain  lot 
in  Wilkes-Barre,  with  dweliing-house  thereon,  to 
his  son-in-law.  Rev.  George  D.  Miles,  in  trust,  to 
receive  and  pay  over  the  income  to  WilKam 
Streater,  bis  son,  during  his  life,  **  and  from  and 
after  the  decease  of  my  said  son,  then  upon 
further  trust,**  to  receive  and  pay  over  thd  income 
to  his  gmndehildren,  Samh  P.  Streater  and 
Charles  .Streater,  the  plaintiffB,  during  their  lives, 
wi  th  cross-remainders^  etc.  William  Streater  died 
in  January^  ti874.  The  trustee,  George  D.  Miles, 
resigned  as  trustee  in  1864,  and  Agib  Ricketts, 
the  defendant,  was  Appointed  trustee  in  his  place 
by  the  Orphan^  Court. 

Upon  the  lota^ve  referred  to  is  erected  a  two- 
story  frame  dwelling-house,  frame  office,  bam, 
and  other  outbuildings.  This  property  is  now 
occupied, ?and  has  'been  since  the  year  1867,  by 


Mr.  Ricketu,  the  defendant,  as  a  family  resi- 
dence. In  1870  the  property  was  worth  from 
$15,000  to  $17,000,  and  its  milal  value  since 
then  has  been  from  $800  to  $850  per  annum. 

The  personid  estate  referred  to  in  the  will  of 
Charles  Streater,  Sr.,  consisted,  in  part  at  lewt, 
of  some  $1800  cash  in  Wyoming  National  Bank, 
Wilkes-Barre,  twenty  shares  of  stook  in  said  bank, 
at  the  par  value  of  $50  per  share^  and  two  shares 
of  stock  in  the  Wilkes-Barre  Water  Company,  at 
par  value  of  $50  each.  The  money  was  drawn 
out  of  the  bank  in  the  years  1864  and  1865  (it 
does  not  appear  by  whom^,  and'  in  September, 
1865,  ten  shares  of  the  bank  stock  and  one  share 
of  the  water  company  stock  were  transferred  on 
the  bo<^s  of  those  institutioas  respectively  to 
Agib  Ricketts,  the  defendant  in  trust  for  William 
Streater,  and  ever  since  then  they  have  stood  in 
that  name,  Mr.  Ricketts  drawing  the  dividends 
from  time  to  time  as  they  have  been  declared,  the 
dividends  thus  drawn  by  him  amounting  to  some 
$815  in  the  case  of  the  bank  stock,  and  $166^ 
in  the  case  of  the  water  company  atoek. 

It  did  not  appear  that  the  defendant  ererae- 
eoofited  to  the  plaintiff  for  any  aioBeys  reoaived 
by  the  former  as  trustee,  whether  as  rents  for  the 
real  estate  in  question,  or  dividends  on  the  stock 
standing  in  his  name  as  tmstee,  or  interest  or 
proceeds  of  cash  coming  from  the  estate  of 
Charles  Streater,  Sr.  Nor  did  It  appear  tiiat 
otherwise  than  by  the  present  bill,  ffled  in  Janu- 
ary, 1883,  the  plidntiff  has  ever  demanded  am  ac- 
counting of  the  defendant,  except  that  in  Septem- 
ber, 1882,  the  former  petitioned  the  Orp^mas' 
Court  for  an  account  from  the  defendant  of  naoneys 
received  by  him  as  tmstee  under  the  Streater  will 
aforesaid,  and  for  his  removal  from  office.  That 
proceeding  being  pending  when  this  bill  was  filed, 
the  defendant  on  March  9,  1883,  filed  his  plea  to 
the  whole  bill  in  this  case,  alleging  therem  that 
the  proceedings  m  the  Orphans'  Court  were  for 
the  same  object  as  this  suit.  Said  plea  was  referred 
to  a  Master  by  the  Common  Pleas,  who  reported 
that  the  Orphans'  Court  proceedings  iiKdoded 
only  a  part  of  the  incidental  relief  sought  in  this 
case,  to  wit :  An  accounting,  which  in  that  Court 
could  only  be,  so  far  as  r^ated  to  rents  of  real 
estate,  anterior  to  the  date  of  the  oonvejwnce 
thereof  as  alleged  in  tbte  bill.  Tbereopon  said 
plea  was  disallowed. 

The  plaintiff,  Charles  Streater,  was  bom  De- 
cember 9th,  1848.  From  1861  to  1867  he  was 
absent  from  Wilkes-Barre  most  of  the"  time,  be- 
ing first  in  the  U.  S.  Navy,  then  in  the  amy, 
and  finally  in  the  merchant  mariae  service.  His 
father  and  mother  not  living  together  he  practi- 
cally was  without  a  home,  and  his  habits  had  be- 
come unsatisfactory  to  his  relatives. 

The  phuntiff  and  one~  Daniel  McDanids  had 
conceived  a  plan  of  buying  a  pair  of  OMilea  and 
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iMHueM  of  John  Batnow  and  going  to  work  upon 
Ibe  camL  They  had  ao  laonej  and  Bainow  re- 
fined to  tragi  ihem  for  the  ptoperQr.  The  plain- 
tiff had  applied  to  his  relatives  fpr  as^tanee  in 
mkifig  the  purehase  and  they,  had  refused  to 
Invt  him  on  aceoont  of  his  unsteady  habits.  On 
Hay  18,  XS68)  the  plaintiff  met  Mr.  Bieketts, 
the  detoidaoty  for  tho  first  tine  in  his  life,  re- 
psrled  bis  diffioalties  about  parchastag  the  mules, 
the  plan  of  btnself  and  McDaniels  about  going 
ipon  the  eaaal,  and  the  failure  to  secure  help 
fnott  hte  rela^Tes  and  the  reasons  they  had  as- 
figaed  therefor,  and  asked  Mr.  Ricketts  to  go 
hn  saeurity  on  the  ground  or  basis  of  his,  the, 
l^aiiiiiff^s,  interest  in  his  giaadfather's  estate, 
thea  IB  Mr.  Bicketts's  hands.  The  latter  first 
dedned  his  assistance^  stating  that  plaintiff's  in- 
teiest  depended  on  his  surviving  bia  father  and 
vfls  nneertatn  and  of  no  present  value.  But 
apoa  plainUff's  assurance  that,  with  an  oppor- 
taaitj,  he  was  going  to  do  better,  that  he  would 
pay  ^r.the  mules  frim  time  to  time,  and  woald 
irequeatly  report  progress  to  Mr.  !^cket$s,  the 
ktter  eoaaen^  to  b^  him.  Accordingly,  on 
May  18th,r  X868,  plaintiff  and  McDaaiels  eze- 
eated  a  note  at  eighteen  months  to  the  order  of 
defendant  for  $276  with  int^rest^  which  note  was 
then  stamped  with  a  fiftean  cent  U.  S.  internal 
levaaue  stamp,  duly,  eaacelledy  and  indorsed  by 

.  defeadaat,  and  given  by  plaintiff  and  McDaniels 
lo  Jahn  Bainow  in  payment  of  the  mules  and 
harness.  Plaintiff  and  McDaniels  took  their 
property  and  went  down  the  canal  and  in  a  few 
days  McDaniels  had  absconded  with  one  of  the 
mules  and  the  plaintiff  had  sold  the  other.  He 
was  not  afterwM^  seen  by  Mr,  Bicketts  till  the 
year  1878.     . 

When  the  note  camO'dueon  the  20th  of  No- 
vember, 1869,  it  was  in  the  hands  of  Brown  & 
Gn^,  bilkers,  for  c<41ection  for  Bainow  and 
was  doly  pnotested  for  noa-payneot.  The  attor- 
ney for  the  biuik  thereupon,  called  upon  Mr. 
Eieketts  for  payment.  The  latter  conceding  his 
liability,  saggeated  nevertheless  that  he  was  only 
tha  aceommodaiion  indorser,  that  if  the  bank 
would  get  judgment  against  the  makers  and  sell 
CbaHM  Streat!N*'s  intarest  in  the  real  estate  in 

.  qaestiooi  he^  Mr.  Bicketts,  would  bid  the  prop- 
erty up  to  cover  the  judgment  or  see  that  the 
holders  got  the  money.    Accordingly,  on  the 

.  6th  of  Deeember,  1869t  the  attorney  for  the  bank 
biooghtan  action,  at  the  suit  of  Brown  &  Gray, 
agftinst  Chariea  StreateV  and  Daniel  McDaniel, 
•Q  the  same  day  filing  statement  and  copy  of 
note  in  question.  The  summons  was  duly  re- 
tsmed  by  the  sheriff  as  having  been  served 
*«  December  15,  1869,  personally  on  Chia*les 
Streater,  defendant,  by  giving  him  a  true  and 
attested  copy  tliereof,  and  making  the  contents 
thereof  known  to  him,  and  <  nihil'  as  to  Mc- 


Daniels*" January  10, 1870t  judgment  was  taken 
against  Cbarks  8treater  feu:  dcffuilt  of  appear- 
ance for  $3Q2.18  and  costs,  and  19th  January, 
1870,  a  writ  of  fi.  fa.  issued  thereon  against 
Charlas  Streater  impleaded  with  Daniel  McDan^ 
iels.  Qn  this  writ  the  sheriff  returned  that  he 
had  taken  in  execution  the  interest  of  the  defen- 
dant in  the  land  above  mentioned,  as  also  an  in- 
quisition and  condemnation  held  February  18th 
1870,  and  theoreto  attached.  On  May  3d,  1870, 
the  i^ntiff 's  attorney  in  that  case  placed  in  the 
sheriff^s  hand9  a  written  notice  directed  to 
Charles  Streater,  that  his  interest  described  in 
said  fi.  fa.  in  said  land  had  been  levied  on  by 
virtue  of  said  writ  and  condemned,  and  that  ap- 
plication would  be  made  to  the  Court  en  May 
18th,  at  10  A.  M.,  for  a  writ  of  venditioni  ex- 
ponas. This  was  returned  by  the  sheriff  as  hav- 
ing been  personally  served  by  him  May  Sd,  1870, 
on  Charles  Streater  by  giving  him  a  true,  copy 
and  making  contents  known..  Pursuant  to  .said 
notice  and  conUnuances  by  the  Court  of  the  day 
for  making  the  application  the  Court  on  June 
27th,  1870,  made  an  order  permitting  tlie  issuing 
of  the  venditioni  exponas,  and  o^  July  1,  1870, 
the  writ  of  venditioni  exponas  issued.  Hereon 
the  sheriff  retamed  a  side  of  said  real  estate 
August  13,  1870,  to  Peter  O'DonaeU.  for  $650, 
his  non-compliance  with  his,  bid)  and  a  sale  on 
August  20th,  1870,  to  Agib  Bicketto  for  $105, 
as  also  his  receipt  as  a  lien  creditor.  The  fact 
being  that  after  the  property  was  struck  off  to 
Mr.  Bicketts,  he  paid  off  the  judgment  and  took 
an  assignment  of  it.  Pursuant  to  this  return  the 
sheriff  on  April  12,  1871,  acknowledged  a  deed 
to  Mr.  Bicketts. 

When  the  Streater-McDaniels  note  was  given 
Charles  Streater  was  under  the  age  of  twepty- 
one,  and  he  attained  his  minority  three  days  after 
the  suit  was  instituted  and  before  the  service  of 
the  summons,  which  the  Master  found  had  been 
served  upon  him. 

In  February,  1878,  the  plaintiff  was  arrested 
on  the  charge  of  having  without  authority  sold  a 
wagon  that  had  been  loaned  to  him.  In  charge 
of  the  officer  having  the  warrant  he. went  to  the 
office  of  the  defendant  and  applied  for  money  or 
security  with  which  to  settle  his  difficulty.  On 
that  occasion  some  allusion  was  made  to  the  fact 
that  plaintiff  had  not  kept  his  promise  to  look 
after  the  Baiaow  note  and  to  call  upon  the  defen- 
dant from  time  to  time  with  relation  thereto.  '  It 
wae  also  suggested  by  Mr.  Bicketts  that  there 
should  be  a  settlement  between  him  and  the  plain- 
tiff and  that  he  had  for  sometime  been  trying  to 
see  him.  The  plaintiff  promised  to  come  around 
.soon  and  have  a  settlement  if  defendant  would 
help  him  out  of  his  difficulty — they  gave  a  joint 
note  for  some  twenty-three  dollars  to  the  party 
who  had  caused  the  plaintiff's  arrest,  and  he 
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was  dfiokarged.  Aflterwaifd»  the  ddbncUnit  paid 
this  note,  but :  Mr.  Strorter  did  tioi  come  anMind* 
He  uteni  West  and  tiie  parties -did  not  nieet  again 
untii  afW  litis  suit  wbs  b^im. 

The  Master  ftirtl»er  found  thai  ^intMT  bad 
fbiled  to  pro«re  his  idlegation  of  actual  frauds  and 
vpos  tbe  questions  of  law  indrelved  reported  as 
follows: — 

<<  1,  Did  the  defendant  stand  in  the  relation  of 
trustee  for  tbe  ]^aintiff  «t  tbe  time  tbe  note  was 
giveoi,  and  np  to  the  time  of  t^  sheriff's  sale  ? 

«<2.  If  so,  did  the  defendant  in  tbe  absence  of 
any  positive  fhiud  or  bad  faith  on  his  part  in  re- 
speet  to  tbe  indorsiflg  of  tbe  note,  the  recorery 
of  judgment  and  the  sheriff's  sale,  acquire  a  valid 
title  thereby,  divested  of  t^e  iwrmer  trust  for  the 
plaintiff? 

<«  tk  Tbe  plaintiff  having  fbfled  in  his  proof  of 
tbe  allegations  of  positive  fraud,  can  he,  in  this 
suit,  under  ifae  subordinate  charges  of  tbe  liill 
obti^n  any  rtdtef  whether  as  to  the  personalty  or 
tbe  real  estate  ? 

^  I.  Defendant's  counsel  argues  ^at  at  the  time 
of,  or  rather  prior  to  tbe  sheriff's  sale  the  defend- 
ant was  only  trustee  for  the  plaintiff's  ^ther,  and 
whether  be  sfaeuld  ever  be  trustee  for  the  plsintiff 
depended  upon  the  cittitingency  of  his  outliving 
bis  father  and  retaining  his  interest  in  bis  grand* 
fkther'#  estate.  Tbe  Master  differs  with  the 
counsel  in  this  behalf.  By  tbe  will  and  death  of 
the  plaintiff's  grandfather  the  legal  tide  to  an  un* 
divided  one^half  part  of  the  land  in  question  as, 
also,  of  certain  personal  fyroperty,  had  become 
vested  tn  the  Rev.  Qeorge  D.  Miles,  his  heirs  and 
assigns,  upon  tbe  tresis  in  said  will  specified. 
The  plaintiff  had,  by  the  terms  of  the  will,  tbe 
right  to  tbe  profits  of  one-half  of  the  property 
thus  devised  in  trust  fbr  his  lif^  after  the  death  ^ 
bis  father,  in  case  he  survived  the  latter,  and  the 
trustee  had  been  clothed  with  tbe  legid  title  and 
occupancy  of  the  property  as  the  means  of  secur- 
ing to  plaintiff  and  the  other  beneficiaries  their 
said  rights.  The  defendant  had,  long  prior  to 
the  indorsement  of  the  note  and  sheriff's  sale, 
succeeded  Mr.  Miles  in  the  trust  without  qualifi- 
eatioti  or  restriction,  and  was  in  possession  of  the 
property.  He  could  not  limit  the  consequent 
liability  to  any  particular  portion  oi  the  trust. 
If  he  acted  at  all  be  was  fixed  with  the  accept- 
ance of  tbe  entire  trust,  and  with  all  the  respon- 
sibilities attending  it.    (Hill  on  Trustees,  '*'21o.) 

<<  Where  property  is  settled  upon  a  trustee  to 
bold  in  trust  for  one  person  for  life,  and  the  re- 
mainder over  for  some  o^ber  person  or  persons,  it 
is  the  duty  of  tbe  trustee  to  consult  and  protect 
tbe  interest  of  both  tbe  tenant  for  life  and  the  re- 
mainderman. (See  Perry  on  Trustees,  sees.  589- 
549.) 

<<II.  On  this  point  it  is  argued  for  tbe  defend- 
ant tliat  his  purchase  of  the  plaintiff's  interest  in 


tbe  real  estate  wns  ibrced  upon  bim  by  tbe  phda* 
tiff's  delinquency,  and  that  the  sale  being  t^  the 
sheriff  on  a  judgment,  and  writ  at  tbe  suit  of  an* 
other,  the  defendant  tiad  a  rights  buy  fbr  him- 
self, notwithstaftdhig  tbe  wel^settled  Aeetrine, 
that  a  trustee  or  person  acting  in  a  fiduciarj 
character  cannot  become  a  purdMiser  at  his  ewa 
siUe,  or  acquire  an  interest  therein,  without  the 
consent  of  those  for  whose  benefit  be  has  under- 
taken to  act.  In  soppoM  of  this  doctrine  we  are 
referred  to  the  eases  of  Fisk  tr.  Sarber  (fi  W.  ft 
8.  18);  Ghorpenning's  Appeal  (8^  Pfeu  815); 
Fisher's  Appeal  (84  Id.  29);  Hall's  Apperi  (40 
Id.  409). 

**  In  the  first  of  these  cases  it  was  held  hf  % 
divided  Court,  that  tbe  assignee  of  an  insolvent 
debtor  without  trust  fimds  in  bis  bands  was  not 
incapable,  by  reason  of  bis  fiduciary  character, 
of  becoming  tbe  purebaser  6f  the  debtor's  real 
estate  when  sold  by  tbe  sheriff  upon  a  mortga^ 
which  incumbered  it  t>elbra  tbe  time  of  the  as- 
signment. This  was  put  upon  the  ground  tiiat 
the  trustee  was  not  required  to  advaeoee  monej 
out  of  bis  own  poeket  to  relieve  tbe  property,  and 
the  latter  being  taken  out  of  his  possession  and 
power  by  the  autiiorfty  of  the  law,  which  was 
paramount  to  ^my  that  be  bad  as  trustee,  and 
fJaced  in  the  hands  of  an  ofllcer  of  ^e  law  with 
full  power  to  sell,  the  trustee's  power  and  control 
over  the  property  thensby  ceased,  and  he  had  no 
duty  to  perfbrm  which  was  incompatible  with  bis 
buying  it  at  the  lowest  pHee  fbr  which  ft  migbt 
be  obtained  at  a  fkir  ^eriiPs  6ale« 

^ThiB  was  followed  by  Ghorpenning's  Appeal, 
mipra^  and  a  purchase  for  bis  own  use  by  a  gusa> 
dian  without  funds  of  bis  ward's  real  estate  at 
sheriff's  sale  on  a  judgment  against  tbe  personal 
repreisentative  of  tbe  ward's  ancestor,  was  sus- 
tained. 

'<  The  other  cases  cited  are  of  the  same  import, 
and  to  these  may  be  added  that  of  Meaner  v. 
Hamilton  (27  Pa.  142)« 

•«  In  the  present  as  in  the  cases  of  Fisk  tf.  Sar- 
ber, Ghorpenning's  Appeal,  and  Meaner  v.  Hcai- 
ilton,  tbe  sale  was  by  the  sheriff,  and  the  trustee 
bad  no  trust  fbnds  in  his  bands.  But  it  seems  to 
tbe  Master  that  ParsbalFs  Appeal  (65  Pa.  28d), 
where  it  was  said  that  tbe  doctrine  of  Fids  «. 
Sarber  must  be  received  with  the  necessary  qnaii- 
fication,  that  the  judicial  sale  has  not  been  brought 
about  by  the  act  or  procur^nent  of  the  trustee, 
puts  the  titte  set  up  in  the  case  at  band  bi^food 
the  protection  of  Fisk' v.  Sarber,  and  tbe  cases 
following  it. 

*'In  those  Cases  the  obllgathm  which  formed 
the  basis  df  tbe  judgment  and  sale  antedated  the 
trust,  and  the  trustee  was  neither  bound  by  such 
obligation  as  an  individual,  nor  wai  it  fbr  bis  in- 
terest in  any  way  that  a  sale  should  take  place. 
Here,  however,  tbe  trustee  voluntarily  became 
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tkeiadotMrof  %he^ee9tm^m  trmt  titer  thftt  re* 
ItlioiMliip  had  been  esleUiclied  between  them, 
mmI  hy  the  proleel  of  the  note  the  Individual  lia^ 
TMny  of  ihe  former  beeame  fixed^  To  relieTO 
\m  thereof  ae  ftit  as  poeeible  ofiea  hie  sqggealion 
tad  promise  to  see  that  the  holdera  should  get 
their  mon^  if  thej  would  sue  the  ^mtm  pt€.tru§t 
•ad  sett  his  interest,  ^e.,  the  judgment  and  sale 
wsie  bronght  about. 

«The  value  of  the  right  of  the  cestui  que  iruH 
in  the  IakmI  at  the  sheriff's  sale  was  the  measure 
of  the  interest  of  the  trustee  that  said  sale  should 
bshady  while  the  holders  of  the  note  went  through 
the  formality,  on  the  trustee's  personal  assuranoe, 
that  they  would  receive  their  moneyM  all  events. 
The  interest  sold  had  some  value,  for  by  the  an* 
swer  other  parties  also  bi4«  Bight  after  the  sale 
the  trustee  toc^  a  formal  assignment  of  the  judg* 
aent  and  used  it  to  apply  en  his  bid,  he  of  course 
psying  the  holders  for  the  assignment.  We  can 
discover  but  little,  if  any,  difference  under  the 
Qtieumstaaees,  between  the  transaction  as  pre- 
aented,  and  the  paying  of  the  note  by  the  trustee 
is  the  iicst  instance  and  bringing  suit  himsdf  in 
iuft  own  name* 

«<  It  may  be  said  that  it  was  a  hardship  that  the 
defendant  should  not  be  permitted  to  suggest  the 
suit  against  the  ee$tui  pm  tru$t^  rather  than  to 
allow  the.  plaintiff  to  dispose  ci  his  interest  to  some 
oee  else.  We  see  no  harm  in  the  proceeding  to 
the  extent  of  obtaining  the  judgment.  This 
voald  have  protected  the  trustee  indirectly  by 
binding  the  plaintiff's  int^'est  so  that  he  could 
not  have  sold  to  a  third  party.  But  having  vol- 
unteered to  become  indorser,  we  conclude  that  it 
voold  be  contrary  to  the  policy  of  the  law  to  per- 
mit the  defendant  to  use  the  judgnsent  against  the 
eeaiui  que  trust  as  the  basis  of  an  adverse  tiUe  in 
the  former.  (See  Perry  on  Trusts,  sees.  194- 
200;  also  Cadwabider's  Appeal,  64  Pa*  299.) 

"  II  J.  While  some  of  the  charges  contained  in 
the  bill  relate  specifically  to  positive  fraud,  yet 
this  is  not  alleg^  in  r^renoe  to  the  personal 
pisper^,  and  even  omitting  said  charges  in  con- 
neelko  with  the  real  estate,  the  theory  of  the 
oomplaint  would  yet,  according  to  the  views  we 
bsve  taken,  be  that  of  eoastructive  fraud  im- 
puted by  the  law  from  the  transaction  and  the 
relation  of  the  parties,  and  entitling  the  plaintiff 
to  the  rdief  prayed  for,  we  are  therefore  inclined 
to  the  opinion  that  under  these  circumstances,  the 
&iknre  to  sustain  ihe  positive  averments  of  fraud 
should  not  entitle  the  defendant  on  that  ground 
ikme  to  a  dismissal  of  the  bill." 

The  Master  reported  a  decere :  1.  That  de- 
fendant be  restrained  by  injunction  from  convey- 
ing to  parties  other  than  the  plaintiff,  the  interest' 
of  the  latter  in  saA  real  estate.  2k  That  defend- 
ant be  ordered  to  convey  to  the  plaintiff  the  in- 
terest acquired  by  the  former  at  the  sheriff's  sale 


aforesaidt  and  that  defendant  stand  as  trus(»e  fer 
the  plaintiff,  as  if  said  sheriff's  sale  had  not  been 
made.  8.  That  defendant  account  for  the  vents, 
and  of  one  undivived  onoofoiirth  of  said  reid  estate, 
from  the  seventh  day  of  January,  1874,  the  date 
of  the  death  of  William  Sk^ater,  and  fer  one-half 
of  thfr  interest  and  of  the  stocks  and  moneys  in 
defendant's  hands  as  trustee,  from  said  date,  and 
that  in  taking  said  aocoiwt  the  defendant  be 
allowed  credits  for  the  proper  proportion  of  taxes 
and  insurances  pmd  on  account  of  said  res^l  estate, 
as  also  moneys  paid  to  Brown  di  Gray  and 
Arnold  Bertels  on  aoeountof  the  notes  aigned  by 
him  for  plaintiff  and  fbr  reasonable  chaiges  for 
services  ais  trustee. 

To  these  findings  defendant  filed  exceptions, 
which  were  dismissed  by  the  Court,  RiCB^  P.  J«, 
saying :  ^*  Upon  the  main  question  in  this  case  we 
think  the  Master's  report  contains  an  adequate 
and  sound  statement  of  the  law,  and  we  therefore 
adopt  his  conclusions  without  further  comment. .  ' 

^*  But  it  is  argued  by  the  defendant's  .eounsel 
that,  assuming  a  case  of  constructive  fraud  to  be 
made  out  by  the  testimony,  still,  as  the  charges 
of  actual  fraud  are  wholly  unsustained,  the  biU 
ought  to  be  dismissed.  This  contention  is  based 
on  the  theory  thut  the  bill  does  not  chai^  a  case 
of  constructive  frand,  and  the  defeodant  was  not 
called  upon  to  answer  anything  but  the  charge  of 
actual  fraud,  which,  it  is  to  be  stated,  he  has  done 
sncoessfuUy.  In  D.  dc  H.  Canal  Co.  t^.  Penn'a. 
Coia  Co.  (9  H.  146),  LKWia,  J.,  said :  The  re- 
lief to  be  granted  under  their  prayer  (fon  gene^ 
ral  reU^)  must  not  only  be  consistent  with  the 
specific  relief  demanded,  but  must  be  sustained 
by  the  case  made  by  the  bill ;  and  the  allegations 
relied  on  ^must  not  only  be  such  as  to  afford 
ground  fer  the  relief  sought,  but  they  must  appear 
to  have  been  introduced  into  the  bill  for  the  pur- 
pose, and  not  of  eorroboratiag  the  plaintiff's  right 
to  the  speoific  relief  prayed,  otherwise  the  Court 
would  take  the  defendant  by  surprise,  which  is 
contmry  to  its  principles.'  In  Cumberland  Val- 
ley R.  k  Cc's  Appeal  (12  Sm.  281),  Thomp- 
son, C.  J.,  said :  <It  is  therefore  essential  that 
the  proofs  ehonld  support  the  bill,  and  the  decree 
should  follow  the  facts  stated  in  it^  To  make  a 
decree  merely  upon  the  testimony  would  render 
proeeedings  in  equity  extremely  hazardous.'  To 
the  same  effect  may  be  cited  Passynnk  Building 
Assodation's  Appeeil  (2  Nor.  144),  and  Morris's 
Appeal  (41  Leg«  Int.  85).  Does  the  case  in 
hand  come  within  the  principles  of  equity  plead- 
ings above  stated  ?  In ,  the  first  place,  the  relief 
recoDunended  is  entirely  consist^it  with  the  ^)e- 
cific  relief  pmyed.  Indeed  it  is  substantially  th^ 
same.  In  the  second  place,  as  we  understand  the 
bill,  it  charges  that  the  defendant  stood  in  a  fidu- 
ciary relation  to  the  phiintiff  as  to  his  interest  in 
the  land  in  question,  that  the  defendant  bought 


Digitized  by 


Google 


234 


WEEKLY  NOTES  OF  CASES. 


this  interest  at  sheriff's  sale  at  less  than  its  value, 
and  that  the  sale  was  brought  about  by  the  de- 
fendant's procurement.  No  more  was  necessary 
to  bring  the  case  within  the  rule  of  public  policy 
upon  which  the  Master's  conclusions  are  based. 
But,  in  connection  with  these  allegations  there 
are  certain  allegations  of  actual  Ahaud  in  connec- 
tion with  the  execution  of  the  note  upon  which 
judgment  was  entered,  and  of  the  mefthod  in 
which  the  defendant  brought  about  the  sheriff's 
sale  in  question.  Do  the  rules  of  equity  pleading 
require  a  dismissal  of  the  bill  because  the  allega- 
tions of  actual  fraud  are  not  sustained  by  the 
proof,  and  the  defendant's  agency  in  bringing 
about  the  sale  was  not  precisely  as  described  ? 
We  think  not.  As  to  the  last  branch  of  the  ques- 
tion stated  it  seems  enough  to  say  that  the  mate- 
rial fact  is  that  the  sale  was  brought  about  by  the 
defendant ;  the  method  in  which  his  agency  was 
exercised  is  not  so  material.  (Farshall's  Appeal, 
15  Sm.  235.)  As  to  the  first  branch  of  the 
question,  we  answer,  that,  while  it  is  true  that  a 
plaintiff  cannot  allege  two  inconsistent  states  of 
facts  and  ask  relief  in  the  alternative,  stiH  we  do 
not  understand  that  his  bill  must  be  dismissed 
because  he  does  not  prove  all  the  facts  alleged. 
In  Cumberland  Valley  R.  R.  Co.'s  Appeal(«u/7ra), 
Thompson,  C.  J.,  said :  <  The  various  matters 
alleged  or  charged  against  the  respondent  are  like 
the  counts  in  a  narr.,  which,  if  all  good,  although 
variant  in  their  contents,  but  not  misjoinders,  a 
judgment  on  either  will  be  sustained.  I  see  not, 
therefore,  why  in  the  less  technical  process  of 
proceedings  in  equity,  if  plaintiffs  sustain  any 
charge  in  their  bill,  which,  if  charged  singly, 
would  be  entitled  to  be  followed  by  injunction, 
that  the  bill  should  be  dismissed  for  mispleading.' 
If  the  foregoing  propositions  are  sound,  much 
less  would  the  Co^rt  be  warranted  In  dismissing 
a  bill  alleging  facts  which,  in  legal  contempla- 
tion, constitute  a  case  of  constructive  fraud  and 
would  entitle  the  plaintiff  to  the  relief  prayed 
irrespective  of  the  defendant's  honesty  of  motive, 
because  in  connection  with  the  same  transaction 
additional  allegations  of  actud  fraud  are  made 
which  are' refuted  by  the  testimony.  We  there- 
fore conclude  that,  upon  the  pleadings  and  proofs, 
the  plaintiff  is  entitled  to  the  relief  recommended 
by  the  Master.  In  further  support  of  this  con- 
clusion we  refer  to  Danfleisen's  Appeal  (28  Sm. 
65);  Slemmer's  Appeal  (8  Id.  167) ;  Wilhelm's 
Appeal  (29  Id.  120);  Graham  v.  Berryman  (4 
C.  £.  Green,  N.  J.  84). 

^*  There  remains  to  consider  the  motion  of  the 
defendant,  made  on  the  argument  of  the  excep- 
tions, to  amend  his  answer  by  adding  thereto  the 
defence  Uhat  the  claim  of  the  complainant  is 
barred  by  the  6th  section  of  the  Act  of  Assembly 
approved  April  22,  1856,  forbidding  any  action 
to  enforce  such  trust  within  five  years  from  the 
time  such  trust  accrued.'     This  motion  is  strenu- 


ously opposied  by  the  plaintiff^s  eounsd  becanse, 
amongst  other  reasons,  it  is  out  of  time.  The 
facts  are  that  the  bill  was  filed  in  Jannary,  188S. 
A  plea  was  filed  by  the  defendant  whieh  traa 
overruled.  He  then  answered,  the  cause  was  pot 
at  issue  and  was  referred  to  a  Master,  and  his  re- 
port is  now  before  us.  This  motion  was  not 
made  until  the  case  came  on  to  be  argned* 
While  the  motion  is  addressed  to  the  discretion 
of  the  Court,  the  general  rule  of  praceloe  eeems 
to  be  that  a  defendant  will  not  be  permitted  to 
amend  his  answer  to  interpose  the  ddTence  of  the 
Statute  of  Limitations  at  this  stage  of  the  pro- 
ceedings. (See  Everhart's  Appeal,  42  Leg.  Int. 
227;  1  Barb.  Ch.  Pr.  164;  1  Danl  Ch.  Pr. 
"("Tdl ;  and  also  Williams  r.  Snyder,  4  Luz.  Leg. 
Reg.  273.)  For  this  reason  we  overrule  the 
motion.  It  is,  therefore,  unnecessary  to  consider 
the  applicability  of  the  defence  if  it  had  been 
made  in  time." 

The  Court  entered  a  decree  as  recommended 
by  the  Master,  and  referred  the  ease  back  to  him 
for  an  account,  when  he  reported  that  there  waa 
a  balance  due  plaintiff  from  defendant  of  $246.09. 

This  appeal  was  then  taken  and  error  assigned 
as  follows : — 

(1)  Because  plaintiff's  bill  was  not  dismissed. 

(2)  The  ruling  that  the  appellant  could  not 
lawfully  purchase  appellee's  property,  at  the 
sheriff's  sale  thereof,  upon  the  jndgfaient  of  Brown 
&  Gray. 

(3)  The  refusal  to  permit  an  atnendment  of  the 
respondent's  answer,  to  meet  the  case  of  construc- 
tive fraud  first  presented  by  the  Master. 

(4)  The  ruling  that  appellant  was  bound  to 
aoconnt  for  the  rente  arising  in  great  part  from 
the  dxpenditures  made  by  himsdff  and  yet  was 
not  entitled  to  credit  in  any  proportion  for  such 
expenditures  prior  to  1874. 

Upon  April  12,  1887,  the  Supreme  Court 
quashed  the  writ,  but  upon  April  15th,  upon 
motion  of  A.  Ricketts,  Esq.,  reinstated  it 

71  ff,  B.  LewUf  for  appellant. 

The  bill  should  have  been  dismissed,  as  the  al- 
legations of  fraud  were  not  substantiated  in  any 
particular. 

Daniell's  Ch.  Pr.  (2  Am.  ed.)  877. 

Siary'B  8q.  PI.  §  267. 

Monteequieu  r.  Sandjt,  18  Ves.  Jr.  303. 

Crocket  v.  Lee,  7  Wheat.  523. 

Jackson  v,  Ashton,  11  Peters,  229. 

Steyens  v.  Gnffy,  3  Ross.  185. 

Del.  k  Had.  Canal  Co.  v.  Pa.  Coal  Co.,  21  Pa.  0t. 

131, 146. 
Keltej  o.  Marphj,  26  Id.  78, 82. 
Cumb.  Valley.  R.  R.  Co.'s  Appeal,  62  Id.  318,  230. 

If  plaintiff  ever  had  any  right  to  assert  a  con- 
structive trust  under  the  sheriff's  sale,  his  right 
has  been  barred  bj  his  laches.  * 

Ashhorst's  Appeal,  60  Pa.  8U  290. 

Leaining  v.  Wise,  73  Id.  173.    . 

Evans's  Appeal,  81  Id.  278. 

Neeljr's  Appeal,  85  Id.  387.    ^ 
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The  appellant  had  no  control  ot'  the  eberiff  *8 
flde,  nor  had  he.  any  funda  of  appellee  in  his 
htade.  He  waa  therefore  under  no  disability  to 
panbaM  even  if  the  relation  of  trustee  and  cestui 
qm  ifuU  bad  been  in  actual  exiatence. 

Fifk  p.  Sarber,  «  W.  &  S.  18. 

Chorpenning's  Appeal,  32  Pa.  St.  315. 

Meanor  0.  Hamilton,  27  Id.  137. 

FSBli«r'f  Appeal,  34  M.  29. 

SsU'a  Appeal,  40  Id.  460. 

YMDg  V.  Sa/dev,  3  Grant,  163. 

iii8k*a  Appeal,  108  Pa.  St.  152, 159. 

Panbaira  Appeal,  65  Id.  224. . 
Tlie  relation  of  trustee  and  ceitux  que  trust  was 
not  actually  in  existence  at  the  time  of  the  suit 
and  sale.  The  trust  in  appellee's  favor  was  not 
to  arise  until  after  the  death  of  his  father,  who 
at  that  time  was  living. 

'the  charges  of  actual  fraud  having  been  aban- 
doned tlie  Court  was  asked  to  sustain  the  bill  on 
the  ground  of  constructive  fraud.  This  was 
equivalent  to  the  presentation  of  a  new  bill,  and 
respoDdeut  should  have  been  permitted  to  amend 
biB  answer  accordingly.     See^^ 

Act  of  March  4, 1864,  §  2,  Pnrd.  Dig.  701,  §  68. 

Miller  v.  McDonald,  8  Wbbklt  Notes,  503. 

Leaeh  v.  Anabadier,  55  Pa.  St.  86,  90. 

Darlington's  Appeal,  86  Id.  512. 
William  Penn  Myman^  for  appellee. 
A  trustee  has  no  right  to  buy  a  judgment 
against  his  cestui  que  trustf  and  make  a  profit* 

•  Ferry  on  Trusts,  428. 
•    Or  bid  in  the  property  of  a  cestui  que  trust  at 
a  sheriff's  sale,  and,  having  done  so,  it  must  be 
considered  for  the  benefit  of  the  cestui  que  trust* 

Perrj  on  Trusts,  sec.  194-200. 

Kerr  on  Fraud  and  Mistake,  p.  158. 

Hill  on  Trustees,  *536  and  notes. 

Beeson  t .  Beeson,  9  Barr,  279. 

Henr's  EsUte,  1  Grant,  272. 

Cadwalader*s  Appeal,  64  Pa.  29^. 

Parahairs  Appeal,  65  Id.  224. 
A  trustee  cannot  accept  part  of  a  troat  and  re- 
ject  the  balance.     If  he  accepts  any  part  he  must 
take  all. 

HiU  on  Trustees,  «215. 
It  is  the  duty  of  the  tnnCee  to  protect  both  the 
estates  of  the  tenant  for  life  and  the  remainder- 
Ban.  ' 

Perry  on  Trusts,  sees.  539-549. 
An  amendment  to  an  anewer  will  not  be  per- 
mitted for  the  purpose  of  enabling  the  defendant 
to  set  up  the  d^ence  of  Statute  of  Limitatiocis  if 
he  has  not  availed  himself  of  the  opportunity  to 
hnprove  such  a  defence  in  the  first  instance. 
Sse^ 

1  Barhonr  Ch.  Pr.  (ed.  1843),  p.  164. 

Beaoh  9.  Fulton  Bank,  3  Wendell,  573. 

1  Daiaol  Ch«.  Fr.  (ed.  1879),  *781,  n.  2. 

Williams  p.  Snjder,  4  Lnz.  Leg.  Reg.  273. 

Panooast  r.  ReeVes  et  al.,  7  Phila.  383. 

January  16,  1888.  The  Court.  The  facts, 
(bnnd  by  the  learned  Master  and  approved  by  the 
Court  below,  are  not  only  sufficiently  charged  in 


the  billy  hut  tbey  are  well  sustained  by  the  evi- 
dence. Their  correctness  is  not  even  questioned 
in  any  of  the  specifications  of  error,  and  hence 
they  must  be  accepted  as  verity. .  It  is  equally, 
dear  that  the  legal  conclusions,  drawn  from  the 
facts  thus  estftbiished,  are  correct^  and  |he  Court 
was  right  in  accepting  and  acting  upon  them  as 
*^  an  adequate  and  sound,  statement  of  the  law^'^ 
calling  for  just  such  a  decree  as  was  entered. 

It  is  unnecessary  to  notice  specially  either  the 
&cts  or  the  plain  principles  of  law  applicable 
thereto.  All  that  can  be  profitably  said,  in  rela- 
tion to  either,  is  contained  in  the  Master*s  report 
and  opinion  of  the  learned  President  of  the  Com- 
mon Pleas.  As  has  been  shown  by  the  latter, 
there  is  nothing  in  the  position  that  the  bill  should 
have  been  dismissed  because  certain  charges  of 
actual  fraud,  made  therein,  were  not  sustained 
by  the  evidence.*  The  findings  of  constructive 
fraud,  properly  charged  in  the  bill,  constitute  a 
sufficiently  broad  and  firm  foundation  on  which 
to  rest  the  decree  complained  of.  In  view  of.  the 
fiduciary  relation  existing  between  appellant  and 
appellee,  as  to  the  latter's  interest  in  the  land  in 
question,  appellant  liad  no  right  whatever  to  be- 
come the  purchaser  of  that  interest,  ibr  less  than 
its  value,  at  a  sherifiTs  sale  brought  about  by  his 
own  procurement.  This  of  itself  was  sufficient  to 
bring  the  case  within  the  rule  of  public  policy  on 
which  the  learned  Master's  conclusions  are  based. 

There  was  no  error  in  refusing  appellant's  mo- 
tion, to  amend  his  answer,  made  on  the  argument 
of  exceptions  to  the  Master's  report.  It  was  a 
nuitter  resting  in  the  sound  discretion  of  the 
Court,  and  coming,  as  it  did,  at  that  late  day,  the 
discretion  waa  wisely  exercised  by  denying  the 
motion. 

Nor  was  there  any  error  in  charging  appellant 
with  the  rents  referred  to  in  the  fourth  specifica- 
tion. The  account  was  stated  as  favorably  to 
him  as  he  had  any  right  to  claim. 

An  examination  of  the  record  has  failed  to  dis- 
close any  error  of  which  appellant  has  any  just 
reason  to  complain. 

Decree  affirmed,  and  appeal  dismissed  at  the 
coats  of  appellant. 

Opinion  by  SterrbtX)  J. 

Paxson,  J.,  absent.       ,  h.  c.  o. 


Oct.  *S7,  28.  Oetober  24, 1887. 

Murray  et  al.  v.  Weigle  et  al» 

Mortgage — 7\oo  returns  of  nikil-^udgmetd — 
Sheriff* s  sale— Practice. 

The  title  taken  by  a  bont^fide  purchaser  at  sheriflTs 
sale,  under  a  judgment  upon  a  mortgage  obtained  \»n 
two  returns  of  '*  nihil  habet,''  cannot  be  impeached 
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bj  prool  that  at  the  iliii»  the  writs  ww  iasiMd  de* 
IS^ndaiit  waa  dead* 

The  title  of  tmch  a  pTitohaner  oatiiiot  t>e  impeached 
bj  proof  that  the  guardian  who  ezeonted  the  mortgage 
under  aothorit/  of  the  Orphans*  Court  failed  to  make 
return  to  the  order  to  mortgage,  and  that  said  mort- 
gage was  never  confirmed  bj  the  Court;  said  pur- 
chaser was  not  bound  to  look  beyond  the  judgment. 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny Countj. 

Ejectment,  bj  Frederick  Weigle,  George 
Burllp,  and  'Priacilla  J.,  his  wife,  in  right -of  said 
wife,  Martin  Rector  and  Laura,  his  wi&,  in  right 
of  said  wifey  and  Gaibarine  Stevenson,  against 
Thomas  Murray  and  William  Richards,  terre- 
tenani,  for  a  lot  oi  ground  on  Faust  Street,  Pitts- 
burgh. Leave  was  subsequently  given  by  the 
Court  to  discontinue  as  to  Catharine  Stevenson. 

On  the  trial,  before  Ewino,  P.  J.,  the  fbllow- 
ing  facts  appeared :  The  plaintiff  claimed  tiUe 
as  the  surviving  children  and  heirs-at-kiw  of 
Henry  Weigle,  deceased,  who  died  February.  22, 
1871,-  intestate,  seised  of  the  land  in  dispute. 
The  decedent  left  to  survive  him  a  widow, 
Catharine,  who  afterwards  married  Daniel 
Haphey,  who  subsequently  died,  and  she  then 
married  a  third  husband,  Charles  Stevenson ;  and 
five  minor  children,  two  of  whom  died  before  the 
foreclosure  of  the  mortgage  hereinafter  referred 
to,  intestate,  unmarried,  and  without  issue. 

Thomas  Murray,  the  defendant,  claimed  the 
title  which  descended  to  the  widow,  and  heirs-at- 
law  of  Henry  Weigle,  deceased,  their  title  having 
been  divest^  in  the  following  manner:  After 
the  death  of  H^iry  Weigle,  £.  G.  Kreban  was 
appointed  guardian  of  all  his  minor  children. 
Subsequently  the  Orphans'  Court  made  an  order 
directing  the  guardian  to  pay  two  dollars  per  week 
for  each  of  four  children  to  their  mother  for  main- 
tenance. Afterwards  the  guardian  filed  an  ac- 
count, showing  a'large  amount  due  him  for  money 
advanced  by  himself  for  this  same  purpose  ex- 
pended on  behalf  of  said  pinors. 

The  said  guardian  then  presented  his  petition 
for  leave  to  raise  money  to  pay  off  this  claim,  and 
to  pay  Mrs.  Weigle  what  was  due  her  on  account 
of  above  order — two  years  being  in  arrears— and 
for  the  support  and  maintenance  of  said  minOTs, 
by  mortgage  of  the  land  now  in  dispute.  The 
Court  authorised  the  guardian  to  execute  a  mort- 
gage in  the  sum  of  $600. 

A  mortgage  of  the  raoperty  in  dispute  was 
thereupon  executed  by  E.  G.  Kxehan,  the  guar- 
dian^  in  which  mortgage  the  said  widow  and  her 
then  husband  joined,  in  favor  of  Robert  Robb^ 
which  was  afterwards  recorded  in  the  recorder's 
office  of  Allegheny  County.  No  return  of  the 
order  to  mortgage  was  ever  made,  nor  was  the 
mortgage  confirmed  by  the  Court.  This  mort- 
gage was  subsequently  assigned  to  Thomas 
Murray. 


Afterwards  a  seire  facias  was  issued  upon  s«d 
iteortgage,  and  on  January  Id,  1882,  judgment 
was  duly  and  regulariy  entered  upom  two  retmms 
of  nihil  habet.  A  teire  facias  was  issued  thereon, 
and  the  land  in  dispute  was,  on  March  10,  1882, 
sold  to  Thomas  Jdurray,  and  «  deed  therefor 
made  to  him.  He  went  Into  possession  there- 
under in  the  spring  of  1882. 

The  plaintifis  ofibred  evidence  to  show  that  EL 
G.  Krehan,  the  goardian,  was  dead  at  the  time 
the  scire  facias  issued  upon  this  mortgage.  Ob- 
jected to  by  defendants.  Objection  overruled. 
Evidence  admitted.  ExcepUon.  (First  assign- 
ment of  error.) 

Under  in8tru<rtions  of  the  Court,  the  jury 
found  a  special  verdict  in  favor  of  the  plainttfla, 
embodying  the  above  facts,  reserving  the  qeea- 
tion  whether  above  proceedings  in  the  Orphaaa* 
Court  and  Common  Pleas  were  insufficient  U> 
divestthe  title  of  Henry  Weigle's  ehildren.  The 
Court  subsequently  entered  judgment  for  tbe 
plaintiffs  on  the  points  reserved.  (Second  assign^ 
ment  of  error*) 

Thereupon  the  deiendanis  took  this  writ,  as- 
signing for  error  the  admission  of  above  evidence 
and  the  entry  of  judgment  for  plaintiffii  on  Uie 
pmnt  reserved. 

J.  Af.  Swearingen  (  W,  B,  Rodgert  with  him), 
for  plaintiffs  in  error. 

It  is  well  settled  that  two  returns  of  nihil  to'a 
writ  of  scire  facias  sur  mortgage  are  equivalent  * 
to   a  return  of  scire  feci,  and  the  judgment 
thereon  is  conclusive,  and  cannot  be  attacked  c<4- 
laterally. 

Tryon  v.  Manson,  27  Smith,  260. 

Hartman  v,  Ogborn,  4  Smith,  120. 

Warder  1;.  Tainter,  4  Watta,  270. 

Haaer*fi  Appeal,  5  W.  &  S.  475. 

The  mortgage  is  merged  in  the  judgment,  and, 
even  if  null  and  void,  cannot  be  iinpeached  col- 
latevally. 

6utterfield*8  Appeal,  27  Smith,  197. 

Keen  v.  Colemau,  3  Wright,  299. 

Miohaelis  r.  Brawlej^l^  Wbbklt  Noras,  509. 

Levan  v.  Milholland,  18  Id.  442. 

IT.  G.  Crawford  and  John  Barton^  for  de- 
fendants in  error,  on  October  2Cf,  1887,  without 
oral  argument,  submitted  a  paper-book  In  which 
they  cited-^ 

Dorris  V.  Brwin,  5  Oat»  239. 

January  8, 1888.  The  Coubt.  We  think  it 
was  error  to  admit  the  evidence  referred  to  in  the 
first  specification.  The  judgment  upon  the  scire 
facias  was  taken  upon  two  retumsof  ^*  nihil."  That 
this  is  the  equivalent  %o  a  return  of  scire  fbci  to  a 
scire  fa<^ia8  upon  a  mortgage  is  settled  by  Hart- 
man  V.  Ogborn  (54  Penn.  120)  ;  Tryon  v.  Munson 
(77  Id.  250) ;  and  this  is  so  even  if  the  mort- 
gagor be  dead  at  the  time  the  writ  issues.  (War- 
der V.  Tainter,  4  Watts,  270.) 
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The  eeoQKid  aMignineDt  alleges  thai  the  Court 
bdew  erred  in  enteruig  judgment  for  the  |dadntiff 
Q|aB,the  verdiot* 

Thk  w«§  ao  ejeotment  brought  bjr  the  heirs  of 
Bffmj  Weigle,  deceased^  against  the  purchaser  at 
sfberiff's  ode  of  the  premaaes  in  dispute.  He 
ditiDB  the  title  of  the  widow  and  heirs  of  the  said 
Weiglcy  by  yirtne  of  «  sale  under  a  mortgage 
gif  en  hj  a  former  guardian  of  the  minor  children 
of  laid  Weigle^  in  which  the  widow  joined  as  a 
psiij  in  interest*  Judgment  had.  been  obtained 
uffOk  the  mortgage;  the  popertj  sold  upon  a 
kvaii  facias,  and  bought  by  the  plaintiff  in 
error. 

The  Court  below  held  that  the  mortgage  was 
invalid  and  that  the  purchaser  took  no  title. 
Tsrioos  reasons  were  given  for  this  ruling,  the 
priaeipal  one  of  which  was  t^at  it  did  not  appear 
bf  the  proceedings  in  the  Orphans'  Court  that 
tite  guardian  has  made  a  return  to  the  order  to 
mapetgsgef  and  there  was  no  confirmation  thereof. 
"iiffit^m  V.  Mountney  (  8  Eastern  Reporter,  4 ;  S.  C, 
no  Pa.  St.  271)  was  cited  in  support  of  this  posi- 
tion. But  the  learned  Judge  entirely  overlooked 
this  fact,  that  in  that  case  no  rights  of  third  parties 
had  intervened*  Here  wehaye  a  purchaser  at 
sheriff's  sale  of  the  mortgaged  premises*  He  was 
not  hound  to  look  bejond  the  judgment  on  the 
mortgage.  That  is  conclusive. between  the  parties 
to  the  mortgage  as  to  its  amount,  and  that  the  in- 
terest of  the  mortgagor  at  the  date  of  the  mortgage 
should  he  taken  in  execution  for  the  payment 
tbereof.  (Dorris  v.  Erwin,  101  Penn.  239.) 
When  a  scire  facias  on  a  mortgage  has  ripened 
into  a  judgment,  the  mortgage  is  merged  in  it,  and 
even  if  null  and  void,  is  no  longer  open  to  attack. 
(Hartman  v.  Ogbom,  supra.) 

The  judgment  is  reversed,  and  judgment  for 
the defendant^non  obstante  veredicto. 

Opinion  by  rAXSON,  J. 

Gordon,  C.  J.,  Tbunket,  and  Clark,  JJ., 
absent.  s.  h.  t. 


Oet.  *87, 121.  October  38, 1887. 

Ahibort  V,  Wolff. 

SegoHabk  tmtrumefU — RefarmoHon  qf  by  parol 

6Vtd€tlC€» 

A  negotiable  instniment  may  be  reformed  on  the 
grotmd  of  mistime,  if  the  eridenee  be  dear,  "precise, 
BsA  iidaMtable;  but  ualets  the  mistake  it  elearlj 
ettsWlBhed  to  the  tatisfoetion  of  tbe  Coart,  it  is 
tnor  to  anbmit  to  the  jury  any  question  of  faot  upon 
v^oSi  the  right  to  such  equitable  relief  depends. 

Where  t  note  ie  made  payable  to  the  order  of  A.  and 
In^ned  first  hy  B.  and  then  hy  A.  and  is  subsequent- 
Ij  protested  for  non-pajment  and  paid  oif  and  lifted  bj 
B.,  A.  is  prima  fade  liable  to  B.  for  the  principal,  in- 
terest, and  costs  of  protest. 


In  ancb  a  ease  aa  ahore.  A.,  in  order  to  escape  lia< 
bilitj,  introduced  evidence  tending  to  prove  that  the 
note  was  given  in  reinewal  of  a  former  note  payable  to 
the  order  of,  and  fndorsed  hj  B.,  and  the  Court  in- 
structed the  jury  that,  if  such  was  the  fact,  they  might 
infer  therefrom  that  the  parties  to  the  note  in  snit  in- 
tended that  it  shonld  be  filled  and  indorsed  precisely 
as  the  former  note  was,  and  ^at  by  mistalce  it  was  not 
so  done : 

Heldf  that  this  was  error.  The  assumed  fact  did 
not  warrant  the  fnferenoe  they  were  permitted  to  draw 
therefrom. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Aseumpait,  by  August  Ahlbom  against  Wil- 
liam Wolff,  to.  recover  the  amount  of  a  certain 
promissory  note  upon  which  defendant  was  in- 
dorsee. 

On  the  trials  before  Stows,  P.  J.,  the  plain- 
tiff put  in  evidence  the  note  of  which  the  follow- 
ing is  a  oopy  :-— 

$746.79.  PrrrsBiTROH,  Dec.  18th,  1885. 

Four  months  after  date,  I  promise  to  pay  to  the  or- 
der of  William  Wolff,  seven  hundred  and  forty-six 
dollars  and  seventy-nine  cents,  ($746.79). 
At  B.  C.  Wolff. 

Value  Received. 

Indorsed, 

AvoosT  Ablbork, 
WiiiLUJE  Wolff, 
J.  H.  OUTMAJf  &  Co. 

The  plaintiff  th^  proved  the  following  facts: 
The  note  was  discounted  by  the  Duquesne  Na* 
tional  Bank  of  Pittsburgh,  for  J.  H.  Ortman  & 
Co*,  the  last  indorsers.  Not  being  paid  at  ma- 
turity, it  was  duly  protested  and  notice  given  to 
all  the  indorsers.  It  was  afterwards  paid  off  and 
lifted  from  the  bank  by  August  Ahlbom,  the 
plaintiff,  who  (treatii^  his  indorsementof  the  note 
before  that  of  the  payee  as  irregular  and  creating 
no  liability,  and  treating  himself  as  the  owner 
and  holder  c£  the  note  for  value  by  purchase  from 
the  bank),  brought  this  suit  to  recover  frc^  Wil- 
liam Wolff  as  the  first  regular  indorser  thereon. 

The  defendant  was  permitted  by  the  Court,  tin- 
der objection,  to  prove  substantiaUy  the  following 
state  of  facts :  That  the  note  in  suit  was  the  last 
of  a  series  of  renewal  nates,  the  original  note  hav- 
ing been  given  by  R.  C.  Wolff,  the  maker,  to  J. 
H.  Ortman  A  Co.,  for  merchandise;  that  the 
original  note  and  M  the  subsequent  renewals 
thereol^  except  the  nole  in  suit,  were  made  by  R. 
C.  Wolff,  payable  to  the  order  of  August  Ahl- 
bom, and  indorsed,  first,  by  August  Ahlbom, 
second,  by  WUliam  Wolff,  and  third,  by  J.  H. 
Ortman  A  Co.,  for  which  firm  the  notes  were, 
from  time  to  tioM,  discounted  by  the  Duquesne 
National  Bank  of  Pittsburgh ;  that  the  defendant 
indorsed  the  note  at  the  request  of  R.  C.  Wolff, 
for  the  purpose  of  enabling  him  to  renew  the  pre- 
ceding note ;  that  at  the  time  the  defendant  put 
his  name  on  the  back  of  the  note  the  body  of  the 


Digitized  by 


Google 


238 


WEEKLY  NOTES  OF  CASES. 


not«  waft  in  blankt  and  there  were  no  other 
itidorsements  on  the  back  of  it ;  that  the  defend- 
ant indorsed  the  note  and  handed  it  to  R.  C. 
Wolff,  in  the  abeenee  of  August  Ablboroyand 
without  any  understanding  or  i^reement,  or  even 
conversation  with  Ahlbom,  or  with  any  one  etee, 
as  to  the  way  in  which  the  note  should  be  filled 
up,  or  whose  name  should  be  inserted  as  payee, 
or  as  to  the  order  in  which  they  (the  plaintiff  and 
defendant)  should  be  liable  to  indorsers  thereon  i 
that  after  the  note  in  suit  had  been  indorsed  by 
the  plaintiff  and  defendant,  as  aforesaid,  it  was 
delivered  by  R.  C.  Wolff,  to  J.  H.  Ortman  &  Co., 
who  filled  up  the  blanks  in  the  body  of  the  note, 
and  indorsed  it  and  had  it  discounted. 

The  Couit  instructed  the  jury,  that  if  they 
should  find  <^  that  the  defendaat  signed  the  note 
in  suit,  expecting,  as  he  would  have  a  right  to 
expect,  that  it  would  be  as  before,  that  the  rela- 
tion of  the  nanea  to  each  other  would  be  as  be- 
fore, that  tiie  note  would  be  in  the  same  form, 
and  that  he  put  his  name^  without  any  agreement 
to  the  oontnuy,  upon  a  note  that  had  not  any- 
thing  upon  it,  the  jury  would  be  justified  in  find 
ing  a  verdict  for  the  defendant.*' 

Verdict  for  the  defendant  and  judgment  there- 
on.  The  phiintiff  took  this  writ,  assigning  for 
error  the  ruling  of  the  Court  on  the  evidenoe,  and 
the  portion  of  the  charge  quoted. 

J.  M.  Gwriam  {Hugh  W.  Weir  with  him), 
for  plaintiff  in  error. 

The  evidence  in  this  ease  tending  to  show  mis- 
take D^as  not  suflicieatly  clear  and  satisfactory  to 
justify  the  Court-in  submitting  it  to  the  jury. 

8tine  v,  Sherk,  1  W.  kS.  196. 
MiLler  v.  Smith,  9  Caa.  386. 
Edmonds's  Appeal,  9  P.  P.  8.  230. 

/.  F.  Omt,  ior  defenduit  in  error,  presented  no 
paper-book. 

January  3,  1888.  Tne  Court.  In  the  ab- 
sence of  evidence  dehors  the  note  in  suit,  and 
its  indorsements,  the  legal  relation  of  defendant 
to  plaintiff  is  that  of  payee  and  first  indorser ; 
and  the  note  having  been  duly  protested  for  non- 
payment, he  is  prima  facie  liable  for  principal, 
interest,  and  costs  of  protest.  To  escape  that 
liability  defendant  undertook  to  show  that  by 
mistake  his  name,  lnsti$ad  of  plaintiff's,  was  in- 
serted in  the  body  of  the  note  as  payee ;  in  other 
words,  he  assumed  the  burden  of  so  reforming 
the  instrument  as  to  make  plaintiff  payee  and 
first  indorser  instead  of  himself.  Under  our  pe- 
culiar system  of  jurisprudence,  this  may  some- 
times be  done,  even  in  the  case  of  a  negotiable 
instrument;  but  the  evidence  that  will  warrant 
such  reformation  of  the  instrument,  on  the  ground 
of  mistake,  must  be  clear,  precise,  and  indubit- 
able. In  such  cases,  the  trial  Judge  exercises  the 
functions  of  a  chancellor,  and  unless  the  alleged 


mistake  w  so  cloairly  and  condvaively  establislied 
that  he  would  not  hesitaie  to  refiMm  the  instro* 
ment,  the  questions  of  fact  on  which  the  right  to 
equitable  relief  depends  should  not  be  submitted 
to  the  jury. 

In  this  case,  it  oMty  be  conceded  there  was 
some  evidence  tending  perhaps  in  a  slight  degree 
to  show  the  jdstake  alleged,  but  was  it  of  soeh  a 
clear,  precise,  and  indubitable  character  as  would 
warrant  a  chancellor  in  reforming  the  note  ?  We 
think  not,  and  therefore  the  learned  Judge  erred 
in  submitting  the  question  of  mistake  to  the  jsny* 

Evidence  was  introduced  tending  to  prove  thai 
the  note  in  suit  was  given  in  the  renewal  of  a 
former  note  payable  to  the  order  of  and  indorsed 
by  plaintiff,  and  the  jury  was  instructed  that  if 
such  was  the  fact,  they  might  infer  therefrom 
that  the  parties  to  the  note  in  suit  intended  it 
should  be  filled  and  indorsed  precisdy  as  the 
former  note  was,  and  that  by  mistake  it  was  not 
so  done.  In  this  we  think  there  was  error.  The 
assamed  fiiet,  which  the  evidence  tended  to  provia, 
and  which  may  have  been  found  by  the  jury,  did 
not  warrant  the  inferenee  they  were  permitted  to 
draw  therefrom.  In  view  of  all  the  testinumy, 
the  defendant  ihiled  to  present  such  evidence  of 
mistake  as  warranted  the  submission  of  that  ques- 
tion to  the  jury. 

Judgment  reversed,  and  a  venire  fiidas  de  novo 
awarded* 

Opinion  by  SrsaRBtT,  J. 

Tbunket  and  Clabk,  JJ.,  absent. 

w.  M.  s.,  jr. 


Oct.  '87,  SI.  OctobOT  10, 1887. 

Rosanberger  v.  Commonwealth. 

Criminal  law — Statute  of  Limitations — Act  of 
March  31, 1860,  §  77— Pleading^IndictmerUs 
^^AmendmetUs — Practice* 

An  indictment  for  a  orbnfnal  otfenoe  more  than  three 
years  after  its  oconrrenoe,  which  distinetly  seta  out 
**  that  ibr  tbi^  years  and  upwards  immadtatel/  sao- 
oeeding  the  oommission  of  the  oflSeiipe  aforesaid  the 
defendant  was  not  an  inhabitant  of  the  State  or  resi- 
dent therein,  but  was  a  non-resident  of  said  State,  and 
only  returned  to  said  State**  fbur  months  before  the 
indictment  was  found,  is  sufficient  to  bring  the  case 
within  the  exception  to  the  running  of  the  Statute  of 
Limitations  in  criminal  cases  under  the- provisions  of 
the  Act  of  March  31, 1860,  {  77  (P.  L.  450). 

When  an  indiotment  eontaios  two  separate  ooiibU 
and  then  an  averment  such  as  above,  and  the  Com- 
monwealth enters  a  nolle  pros,  as  to  the  second  count, 
the  averment  above  made  must  be  deemed  to  be  appli- 
cable to  the  first  count  and  will  support  a  conviction 
thereon. 

In  an  indictment  for  larceny  the  Court  may  allow 
an  amendment  as  to  the  ownership  in  the  property 
stolen,  so  as  to  alter  an  averment  that  the  same  was 
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the  fKroperty^of  A.  snd  B.  Joiatij  iato  ao  aretmeirt 
Uut  the  same  was  parUj  the  peopert j  of  A.  and  parUy 
that  of  B. 

A  oonvlfltion  maj  be  had  upon  an  indiotment  for  a 
mminal  offence,  notwithstanding  the  fact  that  there  is 
a  prior  missing  indictment  for  the  same  offence  not 
disposed  of. 

Error  to  the  Qowter  SeanoiM  of  Armstieiig 
Cooitj. 
iadictiMBlf  iigamfl  P.  H.  RoseDberger  for  lar- 

The  &ots  of  tht  owe  were  as  follows :  On  De- 
eonber  7,  188^9  the  grand  jury  of  Anrntrong 
County  feond  a  true  bill  against  P.  H.  Rosen* 
berger  opon  an  indicinent  oontahihig  two  oonnts ; 
the  first  alleging  lareen  j  of  tke  goods,  chattels, 
and  freperty  of  Al^uuider  and  Catharine  Hill ; 
the  setond  alleging  reeetving  stolen  goods,  both 
npoB  April  8,  1888.  The  hidi(^inent  further 
averred  **  that  for  three  years  and  npwards  im* 
mediate^  snoeeedtng  the  comfaission  of  the  of- 
fsaee  aforesaid,  the  said  P.  H.  Bosenbevger  was 
not  an  inhabitant  of  the  State  of  Pennsylvania  or 
rendoit  therein,  but  was  a  non-resident  of  said 
State,  and  only  returned  to  the  said  State  in 
Aognst,  1886.''  Each  oooat  and.  the  aforesaid 
avennent  eonduded  in  the  ordinary  form. 

Before  plea  pleaded  or  jury  sworn,  the  defend< 
ant  moved  to  quash  the  iiultctnent  for  the  follow- 
ing reasons  :^- 

(1)  The  prosecution  is  barred  by  the  Statnte 
of  Limitations. 

(2)  That  am  indictment  was  found  at  No.  54, 
Jane  Sessions,  1883,  for  the  same  offence,  on 
which  th^  defendant  has  never  been  tried,  nor 
has  the  indictment  been  quashed  nor  in  any  way 
disposed  of  as  to  this  defendant.  That  he  was 
held  for  trial  at  September  Term,  1886,  upon  a 
process  issued  from  this  Court  at  said  No.  54, 
June  Sessions,  1883,  at  which  Sessions  the  trial 
was  continued  to  the  present  term  upon  the  mo- 
tion of  the  attorney  for  the  Commonwealth,  and 
that  the  defendant  is  npw  in  Court  to  answer  to 
said  indictment. 

(B)  For  the  reason  that  the  indiotment  does 
DOt  set  forth  that  the  defendant  was  a  fugttive 
from  justice. 

(4)  That  the  finding  of  the  grand  jury  that 
defeodant  was  not  an  inbabitant  of  Pennsylvania 
is  not  a  part  or  parcel  of  indictment  and  should 
be  stridLen  ont. 

The  Court  dismissed  the  motion  to  quash,  the 
atsie  to  be  considered  hereafter  upon  motion  in 
srrest  ot  judgment. 

the  district  attorney  moved  the  Court  to  enter 
a  DoQe  pros,  as  to  the  second  count,  and  also  to 
amend  the  indictment  so  as  to  lay  the  ownership 
of  the  pn^)erty  mentioned  therein,  a  part  as  the 
property  of  Alexander  Hill  and  a  part  as  the 
propmy  of  Catharine  Hill,  instead  of  the  whole 


as  belmigiiigto  them  jointly,  which  motions  were 
allowed. 

On  the  trial,  before  Nbal«,  P.  J.,  it  appeared 
that  hi  June,  1888,  an  indictment  was  found  for 
the  larceny  of  the  same  articles  against  the  de* 
fendant  and  certain  others.  Two  of  these  were 
tried  and  convicted,  but  the  rest,  the  defendant 
among  them,  escaped.  The  first  indictment, 
which  remained  in  the  hands  of  the  prothono- 
tary,  had  disappeared  and  could  not  be  found. 
Having  entered  into  negotiations  wish  the  prose- 
cutor, Alexander  Hill,  and  believing  that  the 
prosecution  was  abandoned,  the  defendant,  aflter 
an  iU)sence  from  the  State  of  more  than  three 
years,  returned  to  Armstrong  County,  and  was 
then  arrested.  In  the  absi»ce  of  the  original 
indictment,  with  leave  of  Court,  a  new  bill  was 
sent  before  the  grand  jury,  and  returned  by  them 
a  "tree  bill/' 

Verdict  of  gniUy,  wherenpon  the  defendant 
moved  to  arrest  judgment,  which  motion  was  dis* 
missed  by  the  Court.  The  defendant  thereupon 
took  this  writ,  assigning  for  error  the  action  of 
the  Court  in  refusing  to  quash  the  indictment  or 
to  arrest  judgment,  and  in  allowing  the  indict- 
ment to  be  amended  as  above. 

W,  />.  Patton  {J.  R.  ffmdm-s&n  and  F.  Meeh* 
Hug  with  him),  for  pbiintiff  in  error. 

All  that  appears  by  this  indictment  is  that  a' 
laroeny  was  committed  on  ^e  8d  day  of  April, 
1883,  while  the  date  of  the  indietasent  is  Decem- 
ber, 1886.  On  the  fiioe  of  tlie  indictment  there- 
for the  dtooe  was  barred  by  the  Statute  of  Lim- 
itations. A  verdict  of  guilty  upon  an  indictment^ 
is  a  finding  only  of  focts  sufficiently  pleaded. 

Com.  V.  Moore,  3  Out.  670. 

Ck>m.  V.  BartilsoD,  4  Nonris  483. 
The  averment  at  the  end  of  the  indictment  was 
not  a  count,  or  if  so,  was  defective  as  disclosing 
no  cause  of  action. 

Com.  r.  Haas,  7  Smith  443. 

Wharton  on  Criminal  Law,  §  427. 

Bouvier  Law  Diet.   **  Count." 
The  defendant  wfs  convicted  on  the  first  count 
only,  which  was  complete  in  itself,  and  which 
showed  no  crime  to  have  beeti  committed  that 
was  not  barred  by  the  Statute  of  Limitations. 

MoLane  v.  State,  4  Ga.  335. 

P^oi^e  V.  Miller,  12  Cal.  2»l. 

Bute  V.  Pinree,  19  La.  An.  90. 

Wharton's  Criminal  Law,  §  446,  note  **e.*' 
An  indictment  proceeds  from  the  grand  jury. 
The  Court  has  no  creative  or  amendatory  power 
over  it.  If  it  is  defective,  another  grand  jury 
must  supply  the  defects  by.  finding  another  and 
more  faultless  indictment. 

^  State  V.  Morgan,  35  La.  An.  1139. 

State  V.  Sexton,  3  Hawlcs,  184. 

Brsdshsw's  Case,  14  Am.  Dec.  S89,  note. 
Jam€9  P.    Ooltw     (D.   B,   Hwimer^    district 
attorney  with  him),  for  the  Commonwealth. 
It  is  doubtful  whether  it  would  have  been  cor- 
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rect  pleading,  to  include  in  tba  &ni  ^uot  tJie 
averment  of  absenoe. 

Wkartoo's  Oim.  Frao.  ^th  «L  p«  238. 
There  was  no  need  of  averring  the  defendant's 
absence  at  all. 

United  States  t^.  Cook,  17  WalUok  168. 

Cora.  V,  Blaokbarn,  3  Pa.  Cty.  Rep.  464. 

Wharton's  Crim.  Prao.  p.  818. 

People  V*  Van  Santvoord,  9  Cow,  665. 

The  Court  is  authorised  to  permit  mi  amend- 
ment as  to  ownership.  '^ 

Act  8l8t  Hareh,  I860,  « 13  (P.  L.  488),  Paid.  Dig. 
477, 14. 

The  pendency  of  an  indictment  if  not  ground 
f»r  a  plea  in  abatement  to  a  seoend  indictment 
charging  substahtiallj  the  same  oflence. 
Siaithiy.  Coin.,  8 Oat.  839. 

January  3, 1888.  Thb  Covbt.  It  is  seldom 
that  a  case  comes  before  us  with  so  litde  merit 
as  this.  The  plaintiff  in  error  was  convicted  of 
larceny  in  the  Court  below  and  now  asks  us  to 
relieve  him  from  the  effect  of  his  crime,  because 
he  says  that  it  appears  from  the  face  of  the  in« 
dactment  that  the  oflfence  was  barred  by  the 
Statute  of  Limitations. 

The  larceny  was  oommilted  on  the  night  of 
April  8, 1888.  The  property  stolen  consisted  of  a 
quantity  of  hams  and  pork^  which  was  found  con- 
ceided  in  a  closet  in  the  plaintiff  in  error's  house. 
When  arrested  he  induced  the  officer  to  remove 
his  jiandcuffs  on  the  pretence  of  ehanging  his 
clothing,  and  took  advantage  of  this  indulgence 
hy  jumping  out  of  the  window.  He  then  fled  to 
the  State  oi  Ohio«  where  he  remained  for  about 
three  years.  While  there  he  sent  on  the  sum  of 
$284.70  to  this  State  to  get  the  prosecution  set- 
tled. This  effort  failed,  and  shortly  theveafter  the 
bill  of  indictment  against  him  was  surreptitiously 
taken  out  of  the  proper  office  and  has  not  since 
been  found.  It  was  probably  stolen.  A  new 
indictment  was  found,  upon  which  he  was  tried. 
This  is  not  a  saVory  record,  yet  it  is  our  duty  to 
examine  it  and  give  the  plaintiff  his  legal  rights 
under  it.    This  we  now  proceed  to  do. 

The  information  upon  which  the  plaintiff  was 
re-arrested  aller  his  return  to  this  State  states 
distinctly  that  the  plaintiff  for  three  years  and 
upwards  immediately  succeeding  the  commission 
of  said  offence  Was  not  a  resident  of  this  State. 
The  indictment  upon  which  he  was  tried  contains 
two  counts ;  the  first  count  charges  larceny,  the 
second  receiving  the  property  wiUi  guilty  knowl- 
edge. Then  follows  a  distinct  averment  substan- 
tially in  the  language  of  the  exception  in  the 
Statute  of  Limitations,  that  the  said  P.  H. 
Bosenberger  (plaintiff  in  error)  for  three  years 
and  upwards  immediately  succeeding  theeommit- 
ing  of  the  oflSsnce  aforesaid  was  not  an  inhabitant 
of  the  State  of  Pennsylvania  or  a  resident 
therein,  but  was  a  non-resident  of  said  State, 


aad'ealy  relumed  to  seid  State  in  August,  ld86y 
ete. 

Upon  the  trial  a  noile  prosequi  was  entered  upon 
the  second  count,  and  the  trial  proeeeded  upon 
the  first  count  only,  with  the  result  as  before 
stated. 

It  will  thus  be  seen  that  both  upon  the  infor- 
mation and  the  indietmeat  the  exception  in  the 
statute  is  distinctly  stated.  That  it  is  not  in  the 
bo4y  of  the  first  count  is  not  material.  It  is  as 
applicable  to  the  one  count  as  the  other.  The 
pleader  has  first  set  forth  the  offence,  and  then 
the  facts  which  take  the  case  out  of  the  operatioo 
of  the  statute.  No  reasonable  ohjection  can  be 
taken  to  this  form  of  pleading.  The  question  of 
the  statute  is  without  merit. 

The  Court  allowed  an  amendsnent  in  regard  to 
the  ownership  of  the  property  stolen.  This  waa 
harmless,  and  moreover  is  expressly  authorised 
by  Act  of  Assembly. 

It  was  also  urged  that  no  conviction  could  be 
had  upon  the  second  indictment  so  long  as  ihe 
first  (the  missing  indictment)  was  undisposed  of. 
There  is  no  merit  in  this.  If  both  indiictmenta 
had  been  in  Court  the  plaintiff  could  have  been 
tried  upon  either. 

The  judgment  is  affirmed,  and  it  is  ordered 
that  the  plidntiff  in  error  surrender  himself  forth- 
with to  the  proper  authorities  of  Armstrong 
County  in  order  to  serve  out  his  sentence  as  im- 
posed by  the  Court  below. 

Opinion  by  Paxsom,  J. 

TEixHKaY  and  Clauk,  JJ.,  absent. 

8.BC.  T« 


Oct.  *86,  265.  October  24, 1887. 

Ireland  v.  Bagaley. 

JBfeoimenU^JSvidence-^Bules  of  Oourt — Adverse 
posse^sion^^Practice. 

A  plaintiff  in  ejectment  filed  a  brief  of  title  in  obedi- 
ence to  a  rale  of  Court.  The  defendant  also  filed  a 
brief  of  title  setting  np  adverse  possession  and  deny- 
ing tke  fStoU  stated  in  the  plaintiff's  brief  so  fkr  as  the 
land  in  dispute  was  eoneemed.  On  the  .trial  theda- 
fendantt  offered  evidence  to  show  that  the  lot  in  ^nee- 
tion  was  not  within  the  lines  of  plaintiff's  paper  title* 
The  offer  was  overruled  by  the  Court  on  the  ground 
that  defendant's  brief  admitted  that  the  property  in 
dispute  waa  within  the  lines  of  plaintiff's  brief,  and 
that  the  question  of  adv#0Be  possession  was  the  only 
question  in  the  case.    On  writ  of  error : 

He/d,  that  inasmuch  as  the  evidence  was  olearlj  ma- 
terial in  regard  to  the  question  of  adverse  possession, 
it  should  have  been  admitted ;  and  that  It  waa  error  to 
re}60t  the  ofbr. 

Error  to  the  Common  Pleas  No.  3,  rf  Alle- 
gheny County. 

Ejectment,  by  Ralph  Bagaley  against  John  T. 
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Ir«iaiidi  fbm  let  of  gttMitofl,  fbufteen  f^fot  wide  by 
twenty  feet  deep,  in  Penn  Township,  Allegheity 
Goon^. 

The  plaintiff  filed  an  nbainict  of  his  litie  eihow* 
ing  8  i^alar  chain  of  conireyanees  frem  the  Com- 
monwealth,  in  1787,  down  to  himself,  and  ealled 
upon  the  defendant  4o  file  an  abstract  of  the  title 
ander  which  he  claimed,  nnder  the  following  rale 
fifCdCntt— ; 

Bale  89,  see*  1 :  ''In  all  actions  of  ejectment  it  shall 
be  the  dntjT  of  the  plaintiff,  either  bj  himself,  his 
ageBt,  er  ait^m^,  to  flle  in  the  oAce  of  the  prothono^ 
tatyof  this  Court  on  er  before  the  irst  daj  of  the  term 
tawhioh  the  writ  is  returnable,  a  statement  contain- 
ing a  description  of  the  land  together  with  the  number 
of  acres  and  the  proportion  thereof  which  he  claims,, 
and  an  abstract  of  the  title  on  which  he  relies  for  his 
tecevery,  whether  the  same  be  in  writing  or  otherwise ; 
and  where  the  same  is  a  matter  of  reom*d,  a  refeiienoe 
tiianto.  ^nd  the  defendant  shall  plead  not  guilty 
and  enter  his  defence,  if  anj  he  hath,  for  the  whole  or 
any  part  thereof  before  the  Qext  term;  and  at  the 
tfme  of  entering  his  plea  he  shall  by  himself,  his  agent, 
or  attorney,  file  a  statement  eoatainlng  an  abstract  of 
the  title  or  facts  on  which  he  relies  for  his  defence, 
whetber  ^ka  same  be  in  writing  or  otherwise,  and  where 
the  same  is  matter  of  record  a  reference  thereto,  together 
with  a  speciflcation  of  so  mnch  of  the  pi Mn tiff's  title 
as  he  denies,  and  so  mnch  thereof  as  is  not  denied 
shall  be^eemsd  admittedv  and  at  the  trial  the  evidence 
shall  be  confined  to  the  iaets  reapeotiTely  denied  biy 
the  parties.'' 

The  defendant  acoofrdingty  filed  his  ahstmct  of 
title  as  follows : — 

<*  George  Sutton,  by  the  sheriff,  to  Edward 
Pedan.  Deed  dated  80tfa  day  of  January,  1825, 
recordisd  in  sheriff's  deed  book,  vol.  15,  page  593, 
for  tbre^  hundred  acres  of  land,  including  the 
land  in  dispute. 

<*  Edward  Pedan  e^  ux.  to  James  Ireland. 
Deed  dated  November  14,  1835,  and  recorded  in 
deed  book,  vol.  50,  page  8^4,  for  the  land,  inter 
idia,  in  dispute." 

^  James  Ireland  entered  into  possession  (Nov. 
14, 1835)  of  the  said  land  in  dispute  amongst 
others  adjoining,  and  he  held,  occupied,  used,  and 
enjoyed  the  same  until  the  time  of  his  death  in 
1874.  That  the  defendant  and  seven  others  are 
children  and  beirs-at-law  of  the  said  James  Ire- 
kad,  who  died  intestate,  and  they  have  been  in 
undisputed  possession  of  the  said  land  with  other 
lands  since  his  death.  That  all  the  allegations 
made,  as  appear  by  the  brief  of  the  plaintiff,  in- 
coBsistent  herewith,  are  expressly  denied  ae  false 
m  far  as  the  land  in  dispute  is  concerned." 

On  the  trial,  before  White,  J.,  the  defendant 
irade  the  following  offer  of  testimony :  *'  Defend- 
lat'ft  counsel  proposes  to  prove  by  the  witness  on 
tbe  stand  and  others,  the  lines  on  the  tract  of  land 
belonging  to  the  plaintiff  in  this  case,  the  lines 
of  Ireland  tract  as  appears  upon  the  ground,  for 
the  purpose  of  showing  that  the  plaintiff  has  no 


title  by  possession  or  otherwise  of  the  tract  of 
land  in  dispute,  this  to  be  followed  by  proof  of 
possession  on  the  part  of  James  Ireland  and  his 
heirft,  who  claim  under  him  of  the  land  to  which 
the  plaintiff  claims  title."  Objected  to.  Objec- 
tion sustained.    Excepticm. 

Verdict  for  the  plaintiff  and  judgment  thereon. 
Whereupon  the  defendant  took  this  writ,  assign- 
ing  for  error,  inter  cdiaf  the  rejection  of  his  offer 
of  evidence  as  above. 

James  Fitz$immon$  {Robb  with  him),  for  plain- 
tiff in  error. 

li  is  a  well-settled  rule  in  ejectment  cases, 
that  any  and  all  testimony,  fairly  tending  to  show 
the  actual  lines,  on  the  ground,  of  tracts  in  dis- 
pute, whether  the  title  is  claimed  under  convey- 
ance, or  by  adverse  possession,  is  always  compe- 
tent for  either  party  in  the  action. 

Knox  (Re^  with  him),  for  defendant  in  error. 

The  rule  of  Court  makes  it  the  defendant's 
duty  <'  to  file  an  abstract  of  the  title  on  which  he 
relies  for  his  defence,  together  with  a  spedjioa" 
tiw  of  so  much  of  plaintiff's  title  as  he  denies." 
But  an  inspection  of  defendant's  abstract  will 
show  that  plaintiff's  title  under  his  deeds  was  not 
denied ;  the  only  thing  in  plaintiff's  abstract  de- 
nied was  all  the  allegations  made,  inconsistent 
with  defendant's  claim  of  possession.  The  trial 
Court,  therefore,  very  properly  limited  defendant 
in  his  evidence  to  that  point. 

L^maa  v.  Howl^,  0  Wsbadt  Nerat,  1 


January  8, 1888.  The  Coitrt.  The  several 
assignments  of  error  in  this  case  raise  but  a  sin« 
gle  question.  The  action  was  brought  to  recover 
a  small  piece  of  land  on  the  line  of  the  Allegheny 
Valley  Railroad.  The  plaintiff  filed  his  abstract  of 
title  showing  a  regular  chain  of  conveyances  from 
the  Commonwealth  down  to  himself,  and  called 
upon  the  defendant  under  a  role  of  Court  to  file  an 
abstract  of  the  title  under  which  he  claimed.  In 
conformity  with  the  rule  the  defendant  filed  an 
abstract  in  which  he  alleged  title  in  one  Edward 
Pedan  as  early  as  1825,  a  conveyanoe  by  him  to 
James  Ireland  in  1885,  and  possession  by  Ireland 
and  his  heirs  (of  whom  defendant  was  one)  from 
1885  to  the  bringing  of  this  suit. 

On  the  trial  the  defendant  made  several  offers, 
the  purpose  of  which  was  to  fix  definitely  the 
lines  of  the  tract  to  which  plaintifi^s  written 
title  related,  and  of  which  he  had  been  in  actual 
possession ;  and  also  to  locate  the  lines  of  the 
land  whi^h  he,  the  defendant,  claimed  under  his 
written  title,  and  of  which  he  alleged  he  and  his 
ancestor  had  been  in  actual  adverse  possession 
for  fifty  years.  The  Court  refused  these  offers 
under  a  construction  of  the  rule  of  Couft  under 
which  the  abstract  of  defendant  had  been  filed. 
The  Court  said :  **  By  the  abstract  of  title  under 
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our  role  of  Court  the  defeadant  admits  that  the 
piece  of  land  in  dispute  is  eoibraced  witbin  the 
deeds  sat  forth  in  the  plaintiff's  brief  of  title  and 
that  the  plahitiff  has  a  proper  title  to  the  same.* 
.  Therefore  any  evidence  disputing  the  £em^  that 
the  piece  of  land  is  within  Jte  plaintiff's  ahatiact 
is  not  proper  under  our  rule  of  Court.  The  de- 
fendant's abstract  of  title  sets  forth  his  tiUe 
as  against  the  plaintiff  bj  adverse  possession  and 
the  evidence  must  be  limited  to  that  question." 

But  the  defendant  had  to  show  the  lines  to 
which  his  possession  extended*  Without  defi- 
nite boundaries  his  possessicm  was  raflnbling,  un- 
certain, and  of  no  avail  as  a  defence  to  the 
l^ntiff 's  action.  * 

Ify  as  the  Court  held,  ^Hhe  evidence  must  be^ 
limited  to  the  question  of  adverse  possession,"  it 
was  nevertheless  absolutely  necessary  to  show 
within  whose  inclosure  the  ptemises  in  dispute 
were.  TtMt  defendant  offered  to  show  that  what- 
ever the  plaintiff's  paper  title  might  cover,  the 
lines  on  the  gnound  by  which  his  possession  was 
bounded  did  not  include  this  land.  The  ovidence 
was  not  ofiered  to  show  the  general  location  of 
the  lands  covered  by  plaintiff's  deeds,  but  to 
limit  his  actual  possession.  For  thu  purpose  it 
wa3  both  oompetent  and  important  evidence. 
The  admission  of  the  defendant  under  his  ab- 
stract and  the  rule  of  Court .  did  ,not  cover  the 
possession  of  the  small  piece  of  land  in  contro* 
versyi  for  he  set  out  distuictJiy  his  title  by  virtue 
of  the  Statute  of  Limitations.  The  Court  be- 
low so  hdd,  yet  refused  the  ofkr  to  show  that 
the  lines  of  the  defendant's  inclosure  actually 
embraced  the  land  in  controversy,  while  those  of 
the  plaintiff  did  not.  This  offer  should  have 
been  admitted.  If  the  {woof  proposed  had  been 
made  and  it  bad.  appeared  that  the  lines  of  the 
plaintiff's  inclosure  did  not  include  the  hind  in 
controversy,  but  that  the  actual  inclosures  of  the 
defendant  did  include  it,  and  that  the  defendant 
had  been  in  the  actual  visible  hostile  possession 
up  to  the  lines  of  his  inclosure  for  more  than 
twenty-one  years  before  suit  brought,  it  will  not 
be  doubted  that  his  defence  was  sufficient  to  de- 
feat the  plaintiff's  paper  title.  This  is  in  sub- 
stance what  the  defendant  proposed  to  prove,  but 
which  was  excluded.  As  the  case  stood  it  was 
narrowed  by  the  abstracts  and  the  rule  of  Court 
to  the  single  question  of  title  by  possesskm. 
The  exact  limits  of  the  possession  of  the  parties 
so  far  as  those  limits  affected  the  land  in  contro- 
versy were  important*  If  the  line  to  which  the 
plaintiff  claimed  did  not  include  this  land  so  as  to 
give  him  the  actual  exclusive  hostile  possession  of 
it  and  the  lines  of  the  defendant's  possession  did 
,  include  it,  the  defendant  had  a  right  to  make 
the  proof,  and  his  offer  to  da  so  ^ould  have  been 
,  admitted.  The  other  assignments  of  error  are  not 
sustained. 


Judgment  twreried^  and  venire  facias  de  bovo 
awarded; 

Opinion  by  Wilutaks,  J« 

Gordon,  C.  J.,  and  TftcmEvr  and  Clabk, 
JJ.y  absent.  a.  h.  t. 


Oct.  '87,  97.  October  87, 1887. 

Springer  v.  Groom. 

TVover — Piraettee — Demand. — Svidence. 

m 

When  property  to  taken  frotn  a  party  in  disregard  of 
his  claim  of  ownership,  by  another  who  otaims  the 
property  as  has  own,  and  sabaequently  the  former 
brings  trover  against  the  latter,  in  sndi  a  case  a  formal 
demand  and  refusal  need  not  be  proved  by  the  plaintiff. 

Id  the  present  case  the  evideaoe  was  ocmfliotiiig  as 
to  the  circamstanoes  under  which  the  plaintiff  had 
taken  the  property  fi*om  the  defendant,  and  the  Court 
property  left  the  case  to  the  Jury  under  instractions 
that  the^laiw  was  as  above  stated. 

Error  to  the  Conwon  Plena  No;  2,  of  Alle- 
gheny County. 

Trover,  by  £.  T.  Groom  against  W.  A. 
Springer,  for  the  eoaversion  of  eertain  sheep, 
lea  in  number,  valued  «t  $85. 

On  the  trial,  befbte  Magbb,  J.,  tiie  following 
facts  appeared:  On  May  12, 1886,  W.  A.  Sprin- 
ger missed  ten  sheep  from  his  flock.  In  aeareh- 
ing  for  them  the-  same  day  he  found  in  the  field 
of  his  neighboTi  Gbnom,  ten  freshly  shorn  aheep, 
whioh,  from  marks  hereoognized  on  some  of  them, 
he  believed  to  be  the  ten  missing  from  hia  flock. 
Both  parties  live  in  Findlay  Township.  On  the 
sane  evening  he  went.to^Sqnire  Byers  of  the<aaid 
township,  rektted  to  him  the  fiicts,  whereupon  the 
justice  prepared  an  affidavit  or  iitformatioci  which 
was  sworn  to  by  Springer,  and  a  warvant  was 
Issued  and  plaoed  in  Springer's  possessioD,  who 
gave  it  the  next  monuag  to  Wilson,  the  constable 
of  the  township,  who  was  sent  by  the  justiee  to 
meet  Springer  at  Groom's  house.  Tho  justice 
requested  the  constable  before  he  went,  **  if  pos- 
sible to  let  those  men  settle  tfate  matter  between 
themselves."  On  the  .moniing  of  the  13th 
Springer,  Wilson,  and  Groom  met  at  Gvaem's 
house,  and  went  together  to  look  at  the  sheep 
claimed  by  Springer.  The  warrant  was  nai  pro- 
duced nor  referred  to  in  any  way  except  in  answer 
to  a  question  by  Groom  to  Springer,  whether  be 
would  swear  to  the  sheep  before  Squire  Byera,  he 
replied  that  he  had  already  done  so,  and  kad  the 
documents  to  take  them.  The  constable  acted  as 
a  peaoe*maker,  and  advised  an  amicable  sidjast- 
ment  of  the  matter.  Both  parties  asserted  that 
they  owned  the  sheep,  but  after  considerable  talk 
it  was  finally  arranged  that  Springer  should  take 
the  sheep  and  the  wool  that  had  l^n  shorn  from 
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tkeniy  and  that  Groom  ihould  have  utttil  the  fol- 
lowing Tuesday  to  prove  that  the  sheep  belonged 
to  him,  be  assertiDg  that  be  would  prove  that  fact 
by  a  man  aaned  MoGaiiget  from  whom  he  had 
porobased  at  least  a  part  of  them.  Ghpeom  sent 
bis  hired  man  to  haul  the  wool  home  to  Springer's 
house,  and  assisted  in  driving  the  sheep  to  a  field 
on  Springer's  farm.  On  the  8l8t  of  the  same 
moDlb  Groom  commenced  this  action  before  an- 
other justice,  without  any^  demand  upon  Springer 
to  return  the  property,  and  without  notice  to  or 
eomiQunication  with  him  pf  any  kind  whatever. 

Judgment  was  entered  by  the  justice  against 
Springer,  the  defendant,  for  $35U)0,  the  valne  of 
the  property,  and  the  defendant  appealed^ 

The  plaintiff  testified  that  he  had  not  voluntarily 
giren  over  the  possession  of  the  sheep,  but  that 
in  ignorance  of  the  law  and  supposing  that  he  had 
ae  remedy,  he  had  surrendered  the  sheep  to  the 
constable;  and  that  when  he  went  with  his  wit- 
ness before  the  magistrate  to  prove  the  property 
to  be  his,  he  found  tlie  ease  had  beea  disposed  of 
and  was  marked  settled.  The  defendant,  on  the 
other  band,  claimed  that  when  the  sheep  were 
pot  in  his  possession  by  the  plaintiff,  it  was  under- 
stood that  unless  the  plaintiff  proved  hts  title  by 
Tuesday,  be  was  to  keep  the  sheep,  and  that  it 
was  a  complete  surrender  to  him  of  the  property, 
•aly  to  be  defeated  by  a  proof  of  ti^le  within  the 
time  agreed  on,  in  whieb  ease  he  was  to  return 
them  to  the  plaintiff. 

Ti»  Ooort  obiu'ged  4he  jury,  tntor  a/to,  as  fol- 
k>w8 :  «<  1  t^ke  It  to  be  the  law  that  where  the 
property  is  taken  from  the  plaintiff,  in  disregard 
ef  his  claim  to  ownership,  by  the  defendant  pk^m- 
ii^  the  property  as  his  own  property,  that  in  such 
oue  a  formal  demand  and  refusal  need  not  be 
ffltde  before  suit  wiii  lie.  The  question  to  be 
determined  by  yon  is  the  ownership  of  the  prop- 
erty in  dispute.  If  you  find  as  a  fact  from  the 
evidenoe,  that  the  property  taken,  c(r  any  part  of 
it,  belongs  to  the  piaintiff,  your  verdict  will  be 
ht  the  value  of  the  property  so  taken.  If  yon 
find  that  the  property  belongs  to  the  defendant, 
your  verdict  will  be  simply  Imt  the  defendant." 
Exception.     (First  assignment  of  error.) 

The  defendint  requested  the  Court  to  charge, 
tiller  aUoj  as  foUows :— * 

(1)  *^If  tlie  jury  believe  from  the  evidence 
that  at  the  time  the  sheep  and  wool  in  question 
were  claimed  by  the  defendant  and  given  into  his 
poBMssion  by  the  plaintiff,  it  was  agreed  between 
tbs  parties,  that  the  plaintiff  should  have  until 
the  IbUowing  Tuesday  to  prove  that  the  property 
Bi  question  belonged  to  him,  and  that  on  such 
fnifi  being  made  Um  said  property  should  be  de- 
livered back  to  the  plaintiff,  such  claim  of  owner- 
ship by  defendant,  and  the  taking  of  said  property 
into  his  possession,  does  not  constitute  a  eon* 
veiwon." 


Answer*  ^*  Affirmed  with  this  qualification : 
That  you  find  as  a  fact  thatMr.  Oroom  d^ivered 
up  the  property  and  conceded  iitie  in  Mr.  Sprin- 
ger, unless  he  would  satisfy  Mr.  Springer  of  his 
(Groam'a)  title  to  the  same.  It  it  not  a  conver- 
sion if  Mr.  GhtNMB,  upon  demand,  gave  up  the 
title  to  thia  property,  and  sasd,  *  if  I  cannot  es- 
tablish to  you  and  do  not  establish  by  a  certain 
day  thai  it  is  my  property,  I  yield  the  property  to 
you ;  I  do  not  set  up  any  claim  unless  I  can  do 
that.'  That  wo\^  not  bie  a  wrongful  appropria- 
tion of  the  property  of  another,  becaose  it  is  an 
agreed  tbiog  tlmt  it  is  to  remain  wttb  htm  on  that 
condition.  I  mean  if  you  find  tliat  to  be  the 
state  of  facts  in  the  case.  Not  that  the  defendant 
came  there  and  to  avoid  a  controversy  with  the 
officer  of  the  law,  or  in  deference  to  a  search 
warrant  and  a  claim  presented,  he  yielded  it  up. 
I  do  not  say  that  that  would  not  be  a  conversion 
in  law."  Exception.  (Second  assignment  of 
error.) 

(3.)  «« If  the  jury  find  from  the  evidence  that 
it  was  agreed  betwieen  the  parties  that  the  de- 
fendant should  take  and  keep  possession  of  the 
property  in  question  until  the  following  Tuesday, 
and  timt  the  question  of  tlie  title  was  to  be  settled 
in  the  meantime  by  the  production  by  the  plain- 
tiff of  proof  of  ownership,  such  an  arrangement 
constituted  the  defendant  bailee  of  the  property 
in  dispute,  and  in  the  absence  of  proof  of  actual 
conversion  of  the  property,  a  demand  and  refusal 
must  be  proved,  in  order  to  maintaiik  this  action." 

Am$w&r.  «<Afiirmed;  that  is  if  you  find  that  he 
put  the  property  into  the  hands  of  Mr.  ^ringer 
as  a  bailment;  then  before  be  would  be  entitled 
to  bring  suit  he  would  have  to  make  a  demand 
for  the  property  in  conformity  with  the  stipula- 
tions and  conditions  of  that  bailmeitt.  Exception. 
(Third  assignment  of  error.) 

(d)  The  i^itttiff  cannot  recover  in  this  action 
unless  proof  be  made  that  he  nmde  a  demand  be- 
ibre  this  suit  was  brought  for  the  delivery  of  the 
sheep  and  wool  in  question,  and  the  defendant 
revised  to  deliver  them.  In  tbe  absence  of  such 
proof  your  verdict  should  be  for  the  defendant. 

Answer.  Refueed.  I  submit  the  case  upon  the 
whole  of  the  facts  as  to  a  conversion;  if  there 
was  a  conversion  of  the  property  shown  by  the 
evidence,  aside  from  a  demand,  then  a  formal  de- 
nmad  is  not  necessary.  Exception.  (Fourth 
assignment  ef  error.) 

(4)  Under  all  the  evidence  in  the  case,  the 
verdict  should  be  for  the  defendant.  Refused. 
Exception.    (Fifth  assignment  of  error.) 

Verdict  for  plaintiff  and  judgment  thereon; 
whereupon  the  defendant  took  this  writ,  assigning 
for  error  the  refusal  of  his  points  and  the  portion 
of  the  Judge'a  charge  above  cited. 

S.  A.  Jokmton  (AT.  Mm$t4m  with  him),  fbr 
plaintiff  in  error. 
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Where  anj  anthori^  is  conferred  upon  a  per- 
son by  contract,  to  take  or  dkpose  <^  property, 
he  cannot  be  charged  with  its  converaion  for  any 
act  done  by  him  in  reference  thereto,  while  the 
contract  is  io  force,  and  what  is  done  is  war- 
ranted by  it.  Before  a  person  under  such  eir- 
camstances  can  be  charged  for  a.  cooversioo,  his 
authority  must  be  abro^ted. 

PiDoh  V.  aarke,  Phillips  lUp.  (N.  G.)  336. 
Clark  V.  WbJUker,  18  Conn.  543. 

E.  Edgar  Gaibreihy  for  defondant  in  error. 

This  case  differs  materially  from  that. of  Finch 
V.  Clarke,  $upraj  cited  by  the  plaintiff.  For  in 
that  case  it  was  agreed  that  a  certain  Uiae  shomld 
be  given  defendant,  and  suit  was  commenced 
hBfore  the  expiration  of  the  time  given. 

January  8, 1888.  Thb  Coubt.  The  verdict 
has  established  that  the  sheep  in  question  were 
the  property  of  Groom,  the  plaintiff.  The  only 
question  for  us  to  consider  is  whether  the  learned 
Court  below  was  in  error  in  qualifying  the  an- 
swers to  the  defendant's  first  and  second  points 
and  in  refusing  the  third  and  foarth  points.  We 
think  there  was  sufficient  evidence  to  justify  the 
qualifications  of  the  first  and  second  points,  and 
hence  there  was  no  error  in  the  answers.  Of 
course,  if  the  facts  were  undisputed,  or  if  they 
were  found  by  the  jury  as  stated  in  these  two 
points,  the  legal  conclusions  of  the  points  were 
correct.  But  it  was  the  right  of  the  Court,  when 
affirming  the  points,  as  they  did,  to  add  the  ex- 
planations or  qualifications  which  appear  in  the 
answers,  if  there  was  evidence  to  support  them. 
These  qualifications  were  simply  a  more  precise 
explanation  of  the  facte  presented  in  the  points — 
the  very  same  facts — so  as  to  bring  them  folly 
within  the  oomprehension  of  the  jury.  There 
was  undoubtedly  evidence  in  the  plaintiff's  own 
testimony  that  he  did  not  absolutely  and  volun- 
tarily give  over  the  possession  of  the  sheep  and 
wool  to  the  defendant  and  agree  that  the  defend- 
ant should  keep  them  till  the  following  Tuesday, 
and  that  in  the  meantime  he,  the  plaintiff,  should 
prove  his  title  to  the  sheep*  The  learned  Court 
only  said  that  if  the  testimony  came  up  to  such  a 
standard,  and  if  such  were  the  real  fiicto,  then 
there  was  no  conversion  in  the  mere  taking,  and 
there  must  be  a  demand  made  before  suit  brought. 
In  this,  of  course,  there  was  no  error.  So  also  in 
the  general  charge,  where  the  Court  said :  *'  I 
take  it  to  be  the  law  that  when  the  property  is 
taken  from  the  plaintiff,  in  disregard  of  his  daim 
of  ownership,  by  the  defendant  ckiming  the  prop- 
erty as  his  own  property,  that  in  such  case  a 
formal  demand  and  refusal  need  not  be  made  be- 
fore suit  will  lie."  Certainly  there  was  no  error 
in  this.  And.  as  to  the  fact,  the  defendant  him- 
self testified  that  he  took  possession  of  the  sheep 
and  wool  under  a  claim  of  title  in  himself;  that 


he  kept  them  as  his  own ;  that  th^  were  always 
his.  The  i^ntiff  testified  that  he  gave  them  up 
foecavse  he  thought  he  bad  to  in  oonsequenoe  of 
there  being  a  writ  against  him,  aad  that  in  point 
of  fact  he  did  agree  to  make  proof  of  bis  tilie,  but 
that  when  he  went  to  the  justice  with  his  wit- 
nesses for  that  porpose,  he  found  the  case  was 
marked  settled,  and  he  had  no  opportunity  to 
submit  his  proof.  AU  this  is  on  ^  merits,  but 
it  shows  ttiat  there  was  good  Feason  for  the  Court 
stating  the  law  on  the  sdbjeet  and  horn  it  should 
be  ap^ed  to  the  focts.  The  answers  to  the  first 
and  second  points  being  without  error,  and  there 
being  confiietiBg  evidence  as  to  juat  what  was 
agreed  to  by  the  plaintiff  in  ngaM  to  the  defend- 
ant taking  poesession  of  the  sheep  and  wool,  it 
follows  that  the  Court  was  right  in  refusing  the 
third  point  and  in  refusing  to  ti^e  the  ease  from 
the  jury. 

Judgment  affirmed. 

Opinion  by  Green,  J. 

Tbunkbt  and  Clabk,  JJ.,  abaent. 

8.  R«T. 


Oct.  »87, 157.  November  1, 188T. 

Schlits  Brewing  Co.  v*  lylcCani^ 

OoiUrneU — firmoh  of ~-^  Damage  for^^Bviimw 

A.  leased  a  room  for  the  sale  of  Uqpiors  from  a  brew- 
ing compaoj,  he  agreeing  to  purchase  his  beer  from 
the  oompanj,  and  the  company  agreeing  not  to  permit 
the  sale  of  liquor  in  an  adjoining  room  controlled  \kj 
them.  Liqnora  were  sold  bj  the  teoatit  of  the  adjoin- 
ing room  daring  the  oootinuanoe  of  A. 'a  leaee^  in  an 
action  bj  A.  against  the  brewing  oompanj  for  damages 
therefor,  the  evidence  for  the  plaintiiT  proved  the 
fact  of  thoee  salea,  and  a  falling  of  in  his  bosineas 
during  their  continuance.  The  defendants  offered  no 
cTidence,  and  the  Court  instrooted  the  inxy  subetan- 
tially  that  there  was  evidence  to  go  b^rond  oomiiial 
damages,  and  that  it  Tfas  the  Jury's  duty  to  asoertaia, 
as  correoUj  as  thej  could  un^^r  the  evidence,  what 
damage  had  been  done  A.  bj  reason  of  the  defendants' 
breach  of  their  agreement : 
.  HMy  not  to  be  error. 

Error  to  the  Common  Pleas  No.  %i  of  ABe- 
gheny  Coanty. 

Assumpsit,  by  John  McCann  against  the  J. 
Sohlitc  Brewing  Company  to  reaorer  damages  for 
breach  of  contract. 

On  the  trials  before  White,  J.,  it  appeared 
that  the  {^intiff  had  leased  a  room  for  saboa 
purposes  from  the  defendant.  The  lease  w* 
tained  the  provision  that  all  beer  sold  oa%he 
demised  premises  by  the  platotiff  should  bo  par- 
chased  froflu  the  defondant  company.  The 
defendant  company  on  their  part  agreed  to  po- 
hibit  the  sale  of  liquors  in  the  room  acyoining 
this  saloon,  over  which  the  oompaoy  had  eoatrsL 
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Tbe  pkiBtifF  introduced  evidenee  to  prove  the 
keieli  of  this  latter  contract  by  the  defendant. 
Tins  endenoe  is  set  out  at  length  in  the  x>pinton 
of  the  SvproMe  Court,  infra,  llie  defendant 
oomptoy  oilered  no  evidence.  No  question  a^  to 
die  right  of  aotioB  was  raised  in  the-  proceeding. 

Ob  the  question  of  dana^^  the  Oourt  charged 
the  J11177  ^  To  what  extent  that  injured  his 
bosiiKSs  joo  most  ascertain  in  the  best  waj  jon 
csn  from  tkie  evidence.  This  is  a  viobition  of  the 
agrismeni  aiade  bj  the  defendant  company,  if 
jfoii  iad  the  agreement  as  I  have  indicated,  and 
eien  if  there  was  no  damage  shown,  the  plaintiff 
vsqM  he  entitled  to  nominal  damages  for  that 
ridatioB  [but  tbere  is  evidence  to  go  beyond 
DOBinal  damages.]  We  have  this  testioiony  on 
the  part  of  the  f^intifff  that  about  one-half  of 
aH  the  mosey  realized  from  the  sale  of  beer  is 
dear  profit.  The  brewer  gets  the  big  profit,  and 
thes  tbe  saloon  keeper  gets  a  clear  profit  of  one- 
half  tbe  money  he  takes  in.  [It  is  for  the  jury  to 
make  an  estimale  as  best  you  can  under  the  evi- 
dence, as  to  what  damage  the  plaintiff  sustained 
through  that  violation  of  the  arrangement.] 

Verdict  for  the  plaintiff  for  $391  aiid  judgment 
thereon,  whereupon  the  defendant  took  this  writ, 
assigning  for  error  the  portions  of  the  charge  of 
the  Court  inclosed  in  brackets. 

a  a  M6nio&ih  (E.  A.  Montootk  with  him), 
for  the  plaintiff  in  error. 

Tbe  charge  of  the  Court  was  erroneous  under 
tlie  evidence.     See— 

CKImore  v.  Hunt's  Admr.,  16  Smith,  321. 

T.  ff.  Davisy  for  the  defendant  in  error. 

The  plaintiff  was  entitled  to  damages,  and  no 
fixed,  infiezifole  rule  can  be  given  by  wf^ich  his 
dunages  are  to  be  estimated. 
Hoy  r.  Grenoble,  10  Casey,  10. 
BiUmeyer  v  Wa^er,  10  Norris,  92. 

Where  a  wrong  has  been  committed,  the  wrong- 
doer must  suffer  from  the  impossibility  of  accu- 
nilely  ascertaining  the  amount  of  damage. 
Xeeds  r.  Amherst,  90  Beav.  239. 

January  3, 1888.  The  Court.  The  plaintiff 
ia  error  admits  its  liability  for  nominal  damages 
for  its  breach  of  contract  with  MeCann,  but  de- 
nies that  there  was  evidence  to  justify  the  sub* 
niaskm  by  tbe  Court  to  the  jury  of  the  ^question 
of  damages  beyond  a  nominal  sum.  As  the  as- 
•igDments  of  error  relate  to  this  subject^  it  is 
neesBsaiy  to  examine  the  testimony  in  order  to 
dslermine  whether  the  Court  was  guilty  of  error 
a  this  particular  or  not. 

ilcCann  leased  a  room  for  the  sale  of  liquors 
from  the  defendant  company,  with  the  agreement 
that  be  should  purchase  his  beer  from-  the  com- 
pany, and  that  the  company  should  not  permit 
Uw  saieof  Hqoors  in  the  adjoining  store  controDed 
l^tfaem  and  situated  between  hi»  store  and  the 


entrance  to  the  Academy  of  Music.  During  most 
of  the  last  year  of  his  lease,  liquors  were  sold 
openly  and  regularly  in  the  adjoining  store  occu- 
pied by  Mrs.  Reineman,  a  tenant  of  the  Brewing 
Company.  The  plaintiff  alleged  that  his  busi- 
ness was  sensibly  diminished  by  the  sales  made 
by  Mrs.  Reineman,  and  this  action  was  brought 
to  recover  damages  for  the  breach  in  this  particu- 
lar of  the  contract  between  himself  and  the  Brew- 
ing Company.  He  testified  that  his  business  dur- 
ing the  last  fifteen  months  of  his  lease  fell  below 
that  of  the  preceding  fifteen  months  by  $5041.85, 
and  that  his  profits,  after  deducting  all  expenses, 
would  be  one-half  his  gross  sales.  He  says  that 
he  noticed  a  material  decrease  in  his  Sales  of 
liquors  after  the  sale  began  In  the  store  of  Mrs. 
Reineman.  As  to  the  quantity  sold  by  her  his 
testimony  is  as  follows : — 

"  I  have  seen  them  deliver  kegs  of  beer  there 
to  Mrs.  Reineman. 

"  Que$,  More  than  one  keg  of  beer  ? 

^*An$,  Yes,  sir;  I  have  seen  them  deliver  it 
there  time  and  again." 

Thos.  B.  Clark  testified  as  follows : — 

*^Que$.  Tou  saw  beer  being  sold  in  there ;  how 
do  you  know  it  ?  ' 

<*  Ans.  I  drank  it  there  myself. 

•<  Que9.  See  any  other  person  do  it  ? 

"  Ans,  Yes,  sir ;  I  did. 

**Ques.  How  oKen. 

^^An$,  I  don't  know  bow  often  ;  it  wa9  a  com- 
mon occurrence  for  people  to  drink  there  in  the 
dining-room. 

^^Qties.  Was  it  frequently? 

^«  Ans.  Yes,  sir ;  often  when  I  would  be  up  at 
the  show ;  sometimes  I  woul<)  take  a  meal  there 
in  the  house. 

*^Ques.  Were  there  other  persons  there  from 
the  show  doing  the  same  thing  ? 

** Ans,  Ob,  yes,,  sir?  it  was  handy  to  go  in 
there — nearer  than  any  other  place. 

'<  Ques^  Do  you  know  how  long  that  continued 
— the  sale  of  beer  there  ? 

*^  Ans.  Over  a  year,  I  know.^ 

Mrs.  Reineman  was  alsa  examined,  and  testi- 
fied that  she  took  out  a  license  on  the  first  of  May 
and  sold  all  that  year. 

M.  J.  Rafferty  testified  that  he  was  often  in 
Mrs.  Reineman*^B  to  drink ;.  went  in  between  acts 
and  after  the  show^and  took  beer  with  other  par- 
ties. 

Jacob  Harris  worked  as  a  waiter  for  Mrs. 
Reineman.  He  testified  that  he  served  cus- 
tomers with  drinks  very  frequently ;  that  it  was 
his  duty  to  serve  them  drinks,  and  he  did  it. 

This  testimony  showed  the  open  and  continu- 
ous sale  of  liquors  by  Mrs.  Reineman  to  all 
comers,^  and  that  many  persons  went  in  there  to 
drink  because  it  was  nearer  to  the  theatre  than 
McCanniB  place.    It  showed  also  a  steady  falling 
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off  10  the  custom  of  McCann,  amounting  to  over 
$5000,  in  the  last  fifteen  months  of  his  lease. 
While  it  IS  true  that  this  testimony  does  not  fur- 
nish the  data  for  an  exact  calculation  of  the  dam- 
ages sustained  by  McCann,  it  is  also  true  that  the 
Court  would  not  have  been  justified  in  withdraw- 
ing it  from  the  jury  by  an  instruction  that  the 
plaintiff  was  entitled  only  to  nominal  damages. 
He  had  suffered  a  very  considerable  loss,  as  his 
books  clearly  showed.'  The  continuous  sale  of 
drink  in  the  room  between  bis'  own  and  the  en- 
trance to  the  theatre  afforded  one  reason,  and  an 
adequate  reason,  for  the  falling  off  in  his  own 
business.  The  sale  was  in  direct  violation  of  the 
agreement  of  the  Brewing  Company. 

We  do  not  see  how  the  Court  below  could 
have  done  otherwise  than  to  submit  this  evidence 
to  the  jury,  with  careful  instructions  as  to  their 
duty  in  the  premises.  This  was  done,  the  Court 
instructing  the  jury,  substantially,  that  it  was 
their  duty  to  ascertain,  as  correctly  as  they  could 
under  the  evidence  relating  to  that  subject,  what 
damage  had  been  done  to  plaintiff  by  reason  of 
the  defendant's  breach  of  the  agreement  not  to 
permit  the  sale  of  liquors  in  the  store  occupied 
by  Mrs.  Reineman. 

The  errors  assigned  are  not  sustained,  and  the 
judgment  of  the  Court  belov  is  afiirmed. 

Opinion  by  Williams,  J. 

Trunket  and  Clark,  JJ.,  absent. 

c.  K.  z. 


July  »87,  166.  March  20, 1888. 

.Schwartz  &  Graff's  Appeal. 

Acts  of  June  16, 1836,  and  April  20,  IS4^— Dis- 
tribution of  proceeds  of  sheriff's  sale — Petition 
to  pap  fund  into  Court  and  for  feigned  issue — 
Requisites  of  affidavits  for. 

In  a  petition  bj  a  subsequent  lien  creditor  to  pay 
the  monej  realized,  from  a  sale  undfiv  an  execution, 
into  Court  and  for  a  feigned  issue,  if  tbe  affidavit  states 
affirmativelj  that  there  was  no  consideration  for  the 
judgments  npon  which  the  property  was  sold,  and  fol- 
lows with  an  averment  that  the  petitioner  expects  to 
be  able  to  prove  the  same,  the  issue  should  be  granted. 
It  is  not  necessarr  to  state  the  means  bj  which  the 
want  of  consideration  is  to  be  proved. 

If  the  affidavit  alleges  that  the  prior  judgments  are 
without  Ixmajide  consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  other  creditors, 
the  Court  haa,  under  Acts  of  June  16, 1836,  and  April 
20, 1846,  no  discretion  but  to  award  the  issue. 

Appeal  of  Charles  W.  Schwartz  and  Albert 
GraflT,  trading  as  Schwartz  &  GraflT,  from  a  decree 
of  the  Common  Pleas  Ko.  d,  of  Philadelphia 
County. 

This  was,  in  the  Court  below,  a  petition  for  a 


rule  to  pay  a  fund  arising  from  a  sheriffs  sale 
upon  certain  confessed  judgments,  into  Court,  and 
for  feigned  issues  to  be  framed  to  determine  cer- 
tain material  facts  in  dispute  relating  to  the  dis- 
tribution of  said  fund. 

The  facts  of  the  case  are  as  follows :  On  Kay 
18, 1887,  Schwartz  &  Graff  issued  an  attachmest 
under  the  Act  of  March  17,  1869,  against  Wil- 
liam Nichols  (C.  P-  No.  8,  Juno  Term,  1887, 
No.  1^7)  to  recover  a  debt  due  by  him  amount- 
ing to  $434.85.  Under  this  writ  all  of  Nichols's 
goods  and  effects  were  attached.  The  same  prop- 
erty had  been  levied  upon  prior  to  the  attach- 
ment under  two  writs  of  fieri  facias,  issued  on 
May  9th  and  11th,  1887,  respectively,  upon 
judgment^ entered  by  confession  against  William 
Nichols,  on  single  bills  under  seal  in  favor  of 
Michael  Mullin,  trustee  for  Emeline  Nichols,  for 
$2441.25  (C.  P.  No.  3,  March  Term,  1887,  No. 
530)  and  Arthur  T.  Devereux  for  $1946  (C. 
P.  No.  3,  March  Term,  1887,  No.  580).  Nicbob's 
property  was  sold  at  sheriff's  sale  on  May  25, 
1887,  for  $962.  Schwartz  &  Graff,  as  lien  cred- 
iters,  then  made  application  to  Court  of  Common 
Pleas  No.  3  (under  the  provision  of  the  Act  of 
June  16,  1836,  as  amended  by  the  Act  of  April 
20,  1846),  for  a  rule  to  pay  the  fund  into  Court, 
and  for  feigned  issues  to  be  framed  to  determine 
certain  material  facts  in  dispute  relating  to  the 
distribution  of  said  fund.  The  petition  of 
Schwartz  &  Graff,  duly  verified  by  ^davit,  aver- 
red, inter  alia,  that  there  were  material  facts  in 
dispute  relating  to  said  distribution,  the  nature 
and  character  of  the  same  being  set  forth,  in  that 
the  judgments  confessed  to  Michael  Mullin, 
trustee  fir  Emeline  Nichols^  and  to  Arthur  T. 
Devereux,  were  fraudulent  and  without  honafide 
consideration,  and  that  they  were  confessed  and 
were  being  used  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  other  creditors  of  the 
said  William  Nichols. 

The  Court  discharged  the  rule  to  pay  the  fund 
into  Court,  and  refused  to  frame  issues.  Where- 
upon petitioners  took  this  appeal  assigning  for 
error :  (1 )  The  learned  Court  erred  in  discharging 
the  rule  for  the  payment  of  the  fund  arising  from 
the  sheriff's  sale  into  Court,  and  in  refusing  to 
frame  issues  to  determine  the  material  facts  in  dis- 
pute relating  to  the  distribution  of  .said  fund.  (2) 
The  learned  Cpurt  erred  in  refusing  the  prayer  of 
the  petition,  and  not  directing  an  issue  to  try  tbe 
material  facts  in  dispute.  (3)  The  learned  Court 
erred  in  not  making  absolute  the  rule  for  the  pay- 
ment of  the  fund  arising  from  the  sheriff's  sale 
into  Court,  and  directing  an  issue  to  try  the  ma- 
terial facts  in  dispute  relating  to  the  distribution  . 
of  the  fund. 

John  Sparhawhj  Jr.,  for  appellants* 
If  material  facts  in  dispute  are^set  out  in  tbe 
affidavit,  an  issue  is  of  right.    It  is  sufficient  if 
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the  affidavit  alleges  that  the  prior  judgmeuts  are 
withoat  bona  Jide  consideration,  and  for  the  par- 
pose  of  hindering,  delaying,  and  defrauding  other 
creditors. 

Lippinoott  v.  Lippinoott,  1  Phila.  396. 
The  petitioner  is  not  required  to  exhibit  the 
mdmee.    It  is  sufficient  if  he  states  with  precision 
the  facts  which  the  evidence  tends  to  establish. 

Robinson's  Appeal,  12  Cas«y,  83. 
If  the  affidavit  is  sufficient,  the  Court  has  no 
diseretion  bat  to  award  the  issue. 

IMokerson's  Appeal,  7  Barr,  258. 

Biddle  r.  Ki^  1  Phila.  394. 

Mathiews  r.  Webster,  7  Wbeklt  Notes,  81. 

GeiBol  u.  Jones,  Id.  82. 

Asaooiation  v,  McDonald,  5  Phila.  442. 
(No  argament  or  brief  contra.) 

April  2,  1888.  The  Court.  We  do  not 
know  upon  what  ground  the  application  for  an 
ifisoe  was  refused  in  this  case  as  no  opinion  was 
filed  by  the  Court  below,  and  no  paper-book  has 
been  fbmished  us  bj  the  appellees.  As  it  seems  to 
us  the  facts  set  forth  in  the  written  application  of 
the  appellants  for  issues  in  the  several  judgments 
nentioned  are  quite  sufficient,  not  merely  to  jus- 
tify but  to  require  the  learned  Court  below  to 
grant  the  issues  prayed  for.  The  language  of 
the  Act  of  1836  upon  this  subject  is  peremptory. 
"  If  «i^  fact  connected  with  such  distribution 
shall  be  in  dispute  the  Court  shall,  at  the  request 
in  writing  of  any  person  interested,  direct  an 
issue  to  try  the  same."  The  Act  of  1846  (Purd. 
764,  pi.  118)  directs  that  ^' the  applicant  for  such 
issue  shall  make  affidavit  that  there  are  material 
fiicts  in  dispute  therein,  and  shall  set  forth  the 
nature  and  character  thereof,  upon  which  affi- 
dant  die  Court  shall  determine  whether  such 
issue  shall  be  granted.   * 

The  determination  of  the  Court  must  be  based 
npon  the  facts  set  out  in  the  affidavit,  and  this 
makes  it  necessary  only  to  consider  the  character 
of  the  facts  there  set  forth.  Upon  examining 
t(ie  affidavit  in  this  case  we  find  that  it  is  alleged 
therein  that  as  to  $1100  of  the  judgment  in 
favor  of  MuUin,  the  money  was  loaned  by 
Mollin  to  Emeline  Nichols,  wife  of  William 
Niebds,  and  that  there  were  no  transactions 
between  Muslin  and  William  Nichols,  that 
Mullin  had  stated  he  had  no  interest  in  the  judg- 
ment other  than  the  $1100,  and  that  this  was  for 
a  loan  made  to  Mrs.  Nichols ;  that  Mullin  had 
becB  settled  with  for  the  amount  of  that  loan 
and  had  no  longer  any  interest  in  the  proceeding, 
and  that  as  to  the  balance  of  the  judgment  the 
llame  is  without  consideration.  As  a  matter  of 
course,  if  these  facts  are  true  the  Mullin  judg- 
ment can  have  no  claim  upon  the  fund  for  dtstri- 
bntion.  As  to  the  Devereux  judgment  the 
STerment  is  that  it  is  claimed  by  Devereux  to 
bate  been  given  for  a  loan,  and  that  no  loan  was 


made  by  Devereux  to  William  Nichols.  This  is 
father  a  meagre  averment,  but  it  is  followed  by 
another  allegation  that  both  judgments  are 
fraudulent  and  without  bona  Jide  consideration, 
and  have  been  confessed  and  are  being  used  for 
the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  other  creditors' of  William  Nichols.  The 
giving  of  the  judgments  without  consideration  is 
a  material  fact,  and  in  a  given  case  it  may  be 
that  more  than  this  cannot  be  stated.  It  is  a 
ease  of  alleged  fraud,  and  the  want  of  consider- 
ation would  establish  fraud  if  proved.  It  is  not 
necessary  to  state  in  the  affidavit  the  means  by 
which  the  want  of  consideration  is  to  be  proved, 
but  the  fact  itself,  if  affirmatively  stated  in  the 
affidavit  with,  an  averment  that  the  petitioner 
expects  to  be  able  to  prove  it,  is  sufficient  to 
require  the  granting  of  the  issue. 

The  order  discharging  the  rule  to  have  the 
money  paid  into  Court  and  for  a  feigned  issue  is 
reversed,  and  the  feigned  issue  prayed  for  is 
awarded,  and  record  remitted  for  further  pro- 
ceedings, the  costs  of  this  appeal  to  be  paid  by 
the  appellees. 

Opinion  by  Gbrbn,  J. 

Trunket,  J.f  absent.  w.  h.  s.,  jr. 


July  '87, 151.  March  20, 1888. 

Gaughan  v.  Thq^  City  of  Philadelphia. 

Municipal  corporations —  Highways — Sidewalks 
— Obstructions  thereon —  When  corporation  not 
liable  for  injuries  caused  thereby, 

PlaintilTB  son,  a  boj  seven  jears  of  age,  while  play- 
ing, climbed  upon  the  top  of  a  pile  of  barrels  two  rows 
high  piled  upon  the  sidewalk  of  a  frequented  street  iu 
the  citj  of  Philadelphia.  From  the  topmost  barrel 
be  attempted  to  climb  np  an  awning  post  and  reach 
the  cross-rail.  In  doing  so,  he  lost  his  hold  and  fell 
into  the  street ;  and  in  falling,  dislodged  one  of  the 
barrels,  which  fell  npon  him  and  injured  him  so  badlj 
that  he  died.  The  pile  of  barrels  had  been  npon  the 
sidewalk  for  several  weeks.  Suit  having  been  brought 
against  the  city  for  negligence  in  not  having  removed 
the  obs traction,  a  compulsorj  nonsuit  was  entered : 

Held^  not  to  be  error. 

Oil  Citj  and  Petroleum  Bridge  Co.  v.  Jackson, 
18  Wbbklt  Notes,  407 ;  114  Pa.  St.  321,  foUowed. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

Case,  by  Catharine  Gaughan  against  the  City 
of  Philadelphia  to  recover  damages  for  the  death 
of  plaintiff's  son,  John  Gaughan,  occasioned  by 
the  alleged  negligence  of  defendant  in  maintain- 
ing or  permitting  to  be  maintained  a  nuisance  in 
the  nature  of  a  large  number  of  empty  casks 
piled  upon  the  footway  of  one  of  the  streets  in 
said  city.     Plea,  not  guilty. 
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Upon  the  trial,  before  Gordon,  J.,  the  follow- 
ing facta  appeared :  The  plaintiff,  a  widow,  in 
May,  1885,  lived  with  her  children  and  mother 
at  No.  8504  Market  Street.  Immediately  ad- 
joining the  plaintiff's  house  on  the  east  was  the 
residence  and  tavern  of  Patrick  Kelley.  An 
iron  awning  post  was  erected  near  the  curbstone  on 
the  division  line,  between  Kelley 's  property  and 
the  plaintiff's,  and  from  this  post  an  iron  rod  at 
the  top  extended  back  to  the  house  line  at  tbe 
point  where  the  two  houses  adjoin. 

On  Kelley 's  jiavement,  close  to  the  curbstone, 
Kelley  had  piled  eight  or  ten  empty  ale  and  beer 
half-barrels.  The  barrels  were  placed  on  their 
ends,  and  on  top  of  the  first  row  another  row  was 
piled,  making  them  two  barrels  high. 

John  Gaughan,  a  son  of  plaintiff,  seven  years 
old,  at  the  time  of  the  accident,  was  climbing  up 
and  sliding  down  the  awning  post.  Holding  on 
to  the  cross-rod  near  the  awning  post,  he  tried  to 
change  the  position  of  his  hands  or  to  lift  one 
hand  over  the  other ;  his  hold  gave  way  and  his 
feet  being  either  upon  or  swinging  against  one  of 
the  top  barrels,  upset  it ;  he  fell  into  the  cartway 
and  the  barrel  fell  on  him  and  caused  his  death. 

The  barrels,  or  some  of  them,  had  been  there 
three  weeks;  no  complaint  concerning  them 
was  made  by  any  one  to  the  city ;  the  plain- 
tiff could  see  the  barrels  from  her  window.  Tbe 
barrels  being  placed  close  to  the  curb  on  the  wide 
footway  of  Market  Street  did  not  obstruct  or 
inconvenience  travel. 

Several  witnesses  saw  the  deceased  and  other 
boys  at  play  just  before  the  accident,  but  the  ac 
cident  was  seen  by  only  two,  whose  testimony  is 
set  forth  in  the  opinion  of  the  Supreme  Court, 
infra. 

At  the  conclusion  of  plaintiff's  evidence  tbe 
Court  entered  a  compulsory  nonsuit,  which  the 
Court  in  banc  subsequently  refused  to  take  off. 

Plaintiff  thereupon  took  this  writ,  and  assigned 
for  error  the  entry  of  the  nonsuit  and  refusal  to 
take  it  off. 

T,  M.  Daly,  for  plaintiff  in  error. 

The  public  authorities  are  charged  with  the 
maintenance  of  the  highways,  and  when  they 
neglect  this  duty  the  municipality  is  liable  in 
case  of  accident.. 

Twp.  of  Newlln  v,  Davis,  27  Sm.  317. 
Miller  v.  Beeber,  12  Wbbklt  Notbs,  234. 

The  defendant  by  ordinance  declared  the  piling 
these  barrels  on  the  footway  to  be  a  nuisance, 
and  was  under  a  duty  to  have  them  removed. 
Such  an  obstruction  was  also  a  nuisance  at  com- 
mon law. 

Wharton  Neg.  §  265. 

As  to  negligence  on  the  part  of  the  defendant, 


Wetmore  v.  Traoj,  14  Wend.  250. 
Dillon  MnDic.  Corp.  §  1032. 
Shearman  &  Redfleld  on  Neg.  S  385. 


Com.  9.  Passmore,  1  8.  &  R.  217. 

Rwy.  Co.  V.  Pittsburgh,  30  P.  P.  8m.  74. 

Norriatown  v.  Moyer,  17  Id.  355. 

Fritach  v,  Citj  of  Allegheny,  10  Nor.  227. 

Dean  v.  New  Milford  Twp.,  5  W.  &  S.  545. 

McLoughlin  v.  City  of  Corry,  27  P.  P.  8. 109. 

If  the  obstruction  was  one  of  such  long  dura- 
tion  as  to  be  generally  observable,  the  city  would 
be  charged  with  constructive  notice. 

Born  V,  Plank  Road  Co.,  12  Wbeklt  Notes,  283. 
This  child  cannot  be  treated  sis  a  trespasser. 
Hydranlio  Works  v.  Orr,  2  Nor.  332. 
Gramlich  w.  Wurst,  5  Id.  80. 
Schilling  v.  Abemtthy,  17  Wxbklt  Nortt,  364. 

Robert  Alexander^  assistant  eity  solicitor 
(CTiarlss  F.  Warwick^  city  solicitor,  and  Frank 
M.  Bttery  assistant  oity  solicitor,  with  him),  for 
defendant  in  error. 

The  municipality  is  bonnd  only  to  keep  her 
footways  in  a  reasonably  safe  condition  for  travel, 
and  is  not  bound  to  keep  them  so  absolutely  6Bk 
that  persons  cannot  be  injured  thereon. 

The  ^ses  cited  by  plaintiff  all  refer  to  injuries 
happening  to  persons  using  the  street  in  the  ordi- 
nary way  for  purpose  of  travel  and  business. 

The  principle  contained  in 
Oil  City  and  Petroleom  Bridge  Co.  v.  Jaokion,  4 
Amer.  321, 

rules  this  case. 

Whether  a  given  state  of  facts  admitted  or 
proved  constitutes  negligence  is  generally  a  ques* 
tion  of  law  to  be  declared  by  the  Conrt. 

OoBhom  V.  Smith,  11  Nor.  438. 

Moore  v.  R.  R.  Co.,  3  Oat.  301. 

Woodbridge  v.  R.  R.  Co.,  9  Id.  460. 

Hoag  V.  R.  R.  Co.,  4  Nor.  293. 

R.  R.  Co.  r.  Schertle,  1  Out.  450. 

R.  R.  Co.  V,  Stinger,  28  Sm.  219. 

The  facts  proved  showed  the  boy  was  not  in- 
jured by  ordinary  use  of'street,  and  he  was  for 
the  purposes  of  this  case  a  wrongdoer ;  this  being 
the  case,  his  parent  cannot  recover. 
Gillespie  v.  McQowan,  4  Oat.'  144. 

April  2,  1888.  The  Court.  There  were 
but  two  witnesses  who  saw  the  accident  which 
resulted  in  the  death  of  the  plaintiff's  child,  and 
they  thus  describe  tbe  occurrence.  Michael 
Gaughan  :  "  I  am  brother  of  the  boy  who  was 
killed ;  brother  was  upon  top  of  barrels  next  door 
on  Kelley's  pavement.  He  caught  on  tbe  awn- 
ing post  to  save  himself.  He  was  sliding  down 
the  awning  post  and  made  a  grab  for  it  and  feH. 
He  was  standing  on  the  top  highest  barrel  that 
was  there,  then  he  went  and  tried  to  get  hold  of 
the  awning  post  and  grabbed  it  with  one  hand. 
He  grabbed  the  post  with  one  hand  and  let  go  of 
it  to  have  room  to  put  the  other  hand  en  and 
fell.  The  barrel  that  he  had  been  standing  on 
fell  down  and  he  fell  under  it."  On  cross* 
examination  he  said:  "I  was  sitting  on  one 
barrel  and  my  brother  who  was  killed  was  sliding 
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down  the  poet,  that  \b  the  post  between  my 
mother's  house  and  Kelley's  house  that  he  was 
sliding  down.  He  climbed  on  the  barrels  to  the 
top  of  the  post,  and  then  he  slipped  and  came 
down  again.  He  was  on  the  top  of  the  highest 
barrel,  and  when  he  got  on  to  the  highest 
barrel  then  he  reached  over  to  the  awning  post, 
and  when  he  had  hold  of  the  post  he  wanted  to 
get  room  for  the  other  hand.  He  was  up  at  the 
top  of  the  post  and  wanted  to  get  room  for  his 
other  hand,  and  he  slipped  and  fell  down  into  the 
mud  gutter.  Q.  In  falling  did  he  hit  the  barrel  ? 
A.  No,  sir;  the  barrel  slipped  from  under  him, 
the  top  barrel  fell  down  towards  the  gutter  and 
lie  feU  over  this  and  the  barrel  went  on  him." 

Henry  G.  Stagg  said :  **  I  saw  Johnny  on  top 
of  upper  barrel.  Johnny  was  trying  to  climb 
the  pole,  and  he  slipped  and  fell  down  into  the 
gutter  and  the  barrel  fell  on  him.  I  saw  the 
barrel  strike  Johnny  right  across  the  breast." 

.  .  .  ''At  the  time  he  fell  down  he  was 
holding  this  way  [witness  indicating  by  holding 
up  both  hands j,  he  wu»  climbing  up  to  the  top, 
and  when  he  got  to  the  top  he  slipped  off  the 
top  of  the  awning  post  and  went  down  into  the 
gutter,  and  as  he  went  down  to  the  gutter  the 
barrel  went  down  and  fell  on  him." 

The  foregoing  testimony  was  given  by  the 
jdaintiff,  and  it  eonsdtuted  the  whole  of  her  evi- 
deace  relating  to  the  actual  occurrence  of  the 
ac<iident.  Upon  the  merest  inspection  it  shows 
that  the  death  of  her  son  i^as  occasioned  exclu- 
sively by  his  own  wantonly  reckless  act  of  climb- 
ing up  and  sliding  down  an  awning  post^  and 
swinging  himself  upon  the  cross  rod  connecting 
the  post  with  the  building.  In  the  course  of 
these  exercises  he  lost  his  hold  either  upon  the 
post  or  rod  and  fell  down  to  the  street  below,  in 
the  gutter,  and  was  killed.  How  the  barrel  came 
to  fall  upon  him  is  not  made  clear,  but  it  is  per- 
fectly certain  that  its  fall  was  not  due  to  any 
ordinary  use  of  the  sidewalk  as  a  public  highway. 
The  probabilities  are  be  struck  the  barrel  in 
bis  fail  and  toppled  it  over,  but  it  is  not  material, 
as  the  immediate  and  direct  cause  of  the  accident 
was  the  fall  from  the  awning  post.  This  fall  was 
occasioned  by  his  losing  his  hold  either  upon  the 
post  or  the  connecting  rod.  Now  the  post  and 
rod  were  perfectly  lawful  structures,  such  as  are 
in  constant  use  in  all  parts  of  the  city.  To  hold 
the  city  liable  for  the  consequences  of  the  reck- 
less antics  of  all  the  children  who  choose  to  make 
these  structures  a  means  of  amusement  or  adven- 
turous exercise  would  be  establishing  a  rule  of 
liability  never  yet  heard  of.  The  case  is  simply 
destitute  of  the  essential  element  of  negligence 
on  the  part  of  the  city.  It  is  certainly  not  negli- 
gence to  permit  awning  posts  and  connecting  rods 
to  be  erected  in  front  of  buildings  so  long  as  they 
do  not  interfere  with  the  use  of  the  sidewalks. 
Tet  this    permission    is    the    only  connection 


between  the  city  and  the  iinmediate  cause 'of  the 
accident.  Moreover,  the  principle  stated  in  the 
case  <rf  Oil.  City  and  Petroleum  Bridge  Co.  v. 
Jackson  (114  Pa.  Rep.  321)  is  directly  applicable. 
The  boy  was  in  a  place  where  he  had  no  right  to 
be.  The  awning  post  and  connecting  rod  were 
not  designed  for  the  use  to  which  he  was  putting 
them.  He  had  no  occasion  of  any  kind  to  be 
there,  and  his  being  there  at  all  was  a  source  of 
manifest  and  imminent  danger.  In  the  Bridge 
case  above  referred  to  the  boy  was  on  the  bridge, 
and  crossing  it,  which  he  had  a  right  to  do.  The 
means  of  his  death  was  an  open  space  at  one  side 
of  the  roadway,  hut  in  the  floor  of  the  bridge. 
He  did  not  choose  to  use  the  roadway  which  was 
perfectly  safe,  but  walked  on  an  iron  pipe  which 
was  over  the  opening  in  the  floor,  and  while 
doing  so  he  fell  off*  the  pipe  and  through  .the 
opening  and  was  killed.  We  held  the  bridge 
company  to  be  free  of  liability  because  the  pipe 
was  not  intended  for  use  as  a  passage  way  and 
the  boy  bad  no  right  to  use  it  for  such  a  purpose, 
and  the  roadway  provided  was  amply  sufficient 
and  entirely  safe.  In  the  present  case  the  facts 
are  far  stronger  against  liability  of  the  city 
because  the  structure  was  in  no  possible  sense  a 
part  of  the  highway,  and  was  not  designed  in 
any  circumstances  for  the  use  to  which  it  was 
being  put  when  the-  accident  occurred.  The 
presence  of  the  barrels  on  the  sidewalk  was  not 
the  cause  of  the  injury,  and  the  fall  of  the  top 
barrel  would  have  been  harmless  if  the  boy  had 
not  already  fallen  into  the  gutter  by  losing  his 
hold  upon  the  awning  post  or  connecting  rod. 

Judgment  affifkned. 

Opinion  by  Green,  J. 

Tbunket,  J.,  absent  h.  c.  o. 


Jan.  '88.  334.  March  1, 1888. 

Appeal  of  Heffiier  et  al. 

Will — Construction  of- — Ee€U  estcUs — Price  Act 
-^Sales  under — Petition — Practice. 

When  a  testator  by  his  will  poeitivelj  directs  that 
real  estate  shall  not  be  sold  nutil  his  yoangest  child 
arrives  at  the  age  of  twenty-one  years,  and  in  the 
meantime  is  to  remain  in  the  hands  of  his  executors, 
the  Orphans*  Court  should  not,  without  having  said 
will  before  them,  order  a  sale  of  said  real  estate  before 
said  period,  inasmuch  as  it  cannot  saj  that  a  sale  will 
be  **  without  injury  or  prejudice  to  any  trust,  charity, 
or  purpose  for  which  the  same  shall  be  held.*' 

The  practice  of  drawing  petitions  for  the  sale  of  real 
estate  under  the  Price  Act  in  a  loose  manner,  without 
specific  averments  as  to  the  circumstances  of  the  case, 
a  description  of  the  property,  and  a  full  statement  of  the 
material  provisions  of  a  testator's  will,  reprehended. 

Appeal  of  Benjamin  T.  Heffner  and  Franklin 
Breidegam  from  a  decree  of  the  Orphans*  Court 
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of  fierks  €oiinty,  directing  the  sale  of  oertain 
real  estate  belonging  to  the  estate  of  Henry 
Heffher,  deceased. 

The  petition  presented  to  the  Court  for  the 
sale  of  the  real  estate,  was  as  follows : — 

<<  The  petition  of  Martin  Heffner  respectfully 
represents:  That  he  is  a  son  and  devisee  and 
heir  of  Henry  Hefner,  late  of  Richmond  Town- 
ship, Berks  County,  Pennsylvania,  deceased. 
That  said  Martin  Hefiner  is  interested  therefore 
in  the  estate  of  the  decedent  That  said  de- 
cedent died  testate,  his  last  will  and  testament 
having  been  duly  proven  in  the  register's  office, 
July  7,  188d,  the~decedent  having  died  June  21, 
1883,  at  8  o'clock  A.  M.  In  his  will  is  contained, 
inter  o/to,  the  following: — 

**  I  do  farther  order  th&t  1117  real  estate,  sltitate 
partljr  in  Rockland  Township  and  partlj  In  Richmond 
Township,  bounded  by  the  Undd  of  Jane  Bottenstein, 
David  Kemp,  and  James  Schlegel,  containing  twentj- 
fonr  acres,  more  or  less,  shall  remain  in  the  bands  of 
my  executor  until  the  youngest  child  has  attained  the 
age  of  twenty-one  years,  then  it  shall  be  sold  by  my 
executor  for  the  best  prioe  that  can  be  gotten  for  the 
same.  And  I  do  hereby  authorize  and  empower  my 
executor  or  survi?or  of  him  to  sign,  seal,  execute,  and 
acknowledge  all  such  deed  or  deeds  of  conveyance  as 
may  be  requisite  and  necessary  for  the  granting  and 
assuring  the  above-devised  premises  unto  my  said 
sons ;  also  to  the  purchaser  or  purchasers  of  the  last- 
named  premises  in  fee  simply'' 

''Said  decedent  left  surviving  him  a  widow, 
Emma  Heffner,  who  declined  to  take  under  the 
will,  and  the  following  children :  Sarah,  wife  of 
Daniel  Angstadt;  Benjamin  Heflber,  Martin 
Heffner,  Henry  Hefiner,  Elizabeth,  wife  of  Jared 

Hoch;    David   Heffner,   ThaiAa,   wife  of  

Bloch;  Salome,  wife  df  Owen,  of  whom 

Jonathan  Biehl  is  guardian  ;  John  Heffner,  of 
whom  Franklin  Breidegam  is  guardian ;  Kate 
Heffner,  of  whom  Franklin  Breidegam  is  guar- 
dian. 

''The  said  Salome  is  under  age;  said  John 
Heffner  is  about  17  years  of  age ;  and  said  Kate 
Hefiher  is  about  8  years  of  age. 

'*  That  inasmuch  as  by  the  terms  of  the  will 
the  time  for  sale  is  postponed  till  the  youngest 
child  becomes  of  age,  there  is  great  danger  that 
the  property  may  depreciate  in  value,  become  out 
of  repair,  and  decrease  in  productiveness;  that 
if  sold  and  the  sum  put  upon  interest  it  will  yield 
more  to  those  interested,  because  the  farm,  which 
consists  of  both  woodland  and  cleared  land,  will 
not  pay  as  well  farmed  as  the  money  put  upon 
interest  would.  It  would  certainly  be  to  the  ad- 
vantage of  all  the  parties  in  interest  to  have  it 
sold.  That  your  petitioner  believes  that  the 
parties  in  interest  desire  it  to  be  sold.  Tour 
petitioner,  therefore,  asks  your  Honorable  Court 
to  award  an  order  of  sale  in  accordance  with  the 
Act  of  Assembly  in  such  case  made  and  provided. 
And  he  will  ever  pray,  etc." 


The  following  paper  was  filed  with  the  petition 
to  which  was  appended  the  stgnatores  of  the 
various  children  and  heirs  as  set  forth  in  the 
petition,  except  Benjamin  Heffner:  We,  the 
undersigned,  children  and  heirs  of  Heniy  Heff- 
ner, of  Richmond  Township,  Berks  Coanty, 
deceased,  in  the  matter  of  the  petitien  presented 
for  the  sale  of  all  that  certain  real  estate  of 
decedent  in  Rockland  Township  and  Riohmood, 
bounded  by  lands  of  Jane  Hottenstein,  David 
Kemp,  and  James  Schlegel,  containing  24  acree, 
more  or  less,  respeotfiilly  join  in  the  petition  and 
ask  it  to  be  sold.     And  we  will  ever  pray,  etc." 

The  said  Benjamin  Heffiier  filed  an  answer  to 
the  said  petition  as  follows  :  "  Benjamin  Hefiher, 
a  son  and  legatee  named  in  the  last  will  and  tee- 
tament  of  Henry  Heffner,  deceased,  in  answer  to 
the  above-mentioned  citation,  says :  That  he  has 
no  desire  to  interfere  with  directions  contained  in 
the.  last  will  and  testament  of  his  Either,  Henrj 
Heffner,  deceased ;  that  the  tract  of  land,  f<nr  the 
sale  of  which  an  order  of  the  Court  is  prayed  foiv 
is  iron  ore  land,  and  that  iron  ore  was  heretofore 
taken  from  said  premises  in  considerable  quantity, 
and  that  Henry  Heffner,  the  testator,  directed  in 
his  will  that  said  tract  of  twen^-four  acres  of 
land  should  not  be  sdd  until  the  youngest  of  his 
children  arrived  at  the  age  of  twenty-one  years, 
because  it  was  his  wish  and  will  that  the  same 
might  remain  as  part  a£  his  estate  for  that  length 
of  time,  as  he  believed  that  in  the  time  intervene 
ing  further  examinations  and  explorations  for  the 
discovery  of  iron  ore  might  be  made,  and  in  case 
of  finding  a  body  of  ore,  believed  to  be  on  said 
premises,  that  the  benefit  thereof  might  accrue  to 
his  estate.  That  said  tract  of  land  at  this  time 
brings  a  reasonable  annual  rental.  For  these 
reasons  the  ;Raid  Benjamin  Heffiier  has  dedined 
to  append  his  name  to  the  petition  praying  for  an 
order  of  sale  of  said  property." 

Subsequently  David  H.  Hefiher  and  Emma 
Heffner  filed  petitions  stating  that  they  had 
signed  the  paper  concurring  in  the  original  pett* 
tion  through  mistake  and  withdrawing  their  as- 
sent to  the  sale. 

The  case  was  heard  by  the  Court  on  petition, 
answer,  and  proofs,  and  a  decree  was  entered 
directing  the  sale  in  accordance  with  the  prayer 
of  the  petition.  Whereupon  Benjamin  Y.  Heff- 
ner  and  Franklin  Breidegam  took  this  appeal,  as- 
signing for  error  the  decree  of  the  Court. 

If.  WiUis  Bland  {E.  H.  Shearer  with  him), 
for  the  appellants. 

O.  H.  Buhl  {Daniel  Ermentraui  with  him), 
for  appellees.  .  ' 

April  2,  1888.  The  Coubt.  In  Johnson's 
Appeal  (114  Pa.,  at  page  142),  we  said:  "  We 
desire  to  say  also,  in  order  to  avoid  misappre- 
hension in  the  future,  that  it  is  at  least  doubtful 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASEb. 


251 


whc^er  the  petition  iUed  in  this  case  upon  which 
the  mle  was  had,  sets  out  sofiicient  facts  to  give 
tlM  Court  jarisdiction.  It  is  admitted  that  the 
petition  was  filed  under  the  Act  of  1853.  Indeed 
I  do  not  know  of  an^r  other  Act  which  gives  the 
Orphans'  Conrt  the  power  to  order  a  private  sale 
of  the  real  estate  of  a  minor.  Said  Act  provides : 
*  In  all  cases  when  real  estate  &hall  have  heen 
aeqoired  by  descent  or  last  will,  the  Orphans' 
Coiirt,  and  in  all  other  cases  the  Court  of  Com- 
BKW  Pleas  of  the  respective  counties  of  this 
Commonwealth,  shall  have  jmrisdiction  to  decree 
the  sale  of  ...  .  such  real  estate.'  The  petition 
IB  this  case  is  of  the  most  informal  character,  and 
does  not  set  out  any  exf^nation  of  the  title,  nor  is 
there  even  an  av^ment  that  the  title  of  the 
miDore  was  derived  by  descent  or  last  will,  which 
ii  absolutely  essential  to  give  the  Court  juris- 
dictioB.  Such  a  loose  way  of  dealing  in  matters 
afieeting  the  title  to  real  estate  is  not  to  be  com- 
mended, and  may  lead  to  serious  trouble  here- 
after." 

Johnson's  Appeal  was  decided  upon  other 
grounds,  and  the  language  quoted  was  not  essential 
to  the  decree  in  that  case.  It  was  intended 
merely  as  a  note  of  warning  to  the  profession, 
and  the  case  in  hand  shows  how  badly  it  was 
needed. 

This  was  an  appeal  from  the  decree  of  the 
Orphans'  Court  ordering  the  sale  of  certain  real 
estate.  It  was  conceded  that  the  proceeding  was 
snder  the  Act  of  April  18,  1858,  commonly 
oalled  the  Price  Act.  The  petition  does  not  set 
forth  that  the  petitioner  has  any  interest  in  the 
property  which  he  asks  to  have  sold.  It  is  true 
it  contains  one  short  extract  from  the  will  of 
Henry  Heffher,  and  alleges  that  he  is  a  son  and 
devisee  of  the  said  testator,  but  for  aught  that 
appears  the  land  in  question  may  have  been  de- 
vised to  some  one  else.  Nor  is  there  any 
desertptkm  of  the  land  to  be  sold,  and  we  can 
only  g^er  inferentially  from  the  petition  that  it 
efen  bek>nged  to  the  testator.  In  a  separate 
paper  filed  by  some  of  the  heirs  concurring  in  the 
application  there  is  a  brief  description  of  the 
property,  and  it  is  alleged  to  be  the  estate  of  the 
testator,  but  this  will  not  cure  the  entire  absence 
of  any  averment  of  interest  on  the  part  of  the 
petitioner.  It  also  appears  that  some  of  the 
parties  have  withdrawn  their  consent  and  protest 
against  the  sale. 

While  a  decree  under  the  Act  of  1858  possesses 
great  curative  powers  in  a  case  in  which  the  Court 
had  jurisdiction,  there  should  be  sufllcient  facts  set 
forth  in  the  petition  to  confer  such  jurisdiction. 
To  proceed  in  this  loose  way  is  to  peril  the  title 
to  real  estate,  and  we  cannot  sanction  a  practice  so 
entirely  informaL 

I  have  before  said  that  no  copy  of  the  will  of 
Henry  Hefiner  is  attached  to  the  petition  and 


made  a  part  thereof,  as  is  always  the  case  where 
such  proceedings  are  conducted  with  any  kind  of 
regularity.  We  learn,  however,  from  the  answer 
of  Benjamin  Hefiher,  a  son  and  legatee  named  in 
the  will,  ''  that  the  tract  of  land  for  the  sale  of 
which  an  order  of  the  Court  is  prayed  for,  is  iron  ore 
land,  and  that  iron  ore  was  heretofore  taken  &om 
the  said  premises  in  considerable  quantity,  and 
that  Henry  Heffner,  the  testator,  directed  in  his 
will  that  said  tract  of  twenty-four  acres  of  land 
should  not  be  sold  until  the  youngest  of  his 
children  arrived  at  the  age  of  twenty-one  years, 
because  it  was  his  wish  and  will  that  the  same 
might  remain  as  part  of  his  estate  for  that  length 
of  time,  as  he  believed  that  in  the  time  inter- 
vening, further  examinations  and  ex(Morations  for 
the  discovery  of  iron  ore  might  be  made,  and  in 
case  of  finding  a  body  of  ore,  believed  to  be  on 
said  premises,  that  the  benefit  thereof  might 
accrue  to  his  estate.  That  said  tract  of  land  at 
this  time  brings  a  reasonable  annual  rental." 

It  is  manifest  from  the  scraps  of  this  will  before 
us  that  the  testator  positively  directed  that  this 
real  estate  should  not  be  sold  until  his  youngest 
child  should  arrive  at  the  age  of  twenty-one 
years.  In  the  meantime  it  is  to  remain  in  the 
hands  of  his  executors.  His  prohibition  of  a  sale 
at  an  earlier  period  was  obviously  for  a  purpose. 
In  the  absence  of  the*  will  itself,  we  cannot  say 
that  a  sale  can  be  now  made  '^  without  injury  or 
prejudice  to  any  trust,  charity,  or  purpose  for 
which  the  same  shall  be  held." 

We  are  of  opinion  that  the  order  of  sale  was 
improvidently  granted. 

The  decree  is  reversed ;  the  order  of  sale  is  set 
aside,  and  the  petition  dismissed  at  the  costs  of 
the  petitioner. 

Opinion  by  Paxsom,  J. 

Tbdkkey  and  Williams,  JJ.,  absent. 

L.  L..  jr. 


Jan.  '88,  335.  B£ardh  1, 1888. 

Rhoad'8  Appeal. 

Decedents*  Estates  —  Wilis  —  Oonstrttction  of^^ 
Charges  upon  real  estate  devised —  When  pay^ 
able. 

A  testator  devised  certain  parcels  of  real  estate  to 
eaoh  of  his  two  sons,  charging  opon  each  parcel  a  snm 
certain,  to  be  paid  in  instalments  yearly  to  his  exec- 
utor, and  directing  that  possession  should  not  be 
glTen  to  either  son  antil  the  yoanger  attained  his  ma- 
jority. The  testator  further  directed  that  both  his 
sons  should  support  his  widow.  The  executor  pet* 
mitted  both  sons  to  enter  into  possession  of  the  real 
estate  devised  to  them  respectively  : 

Held,  notwithstanding  this  fact,  that  it  was  dear 
that  the  testator  did  not  intend  the  yearly  instalments, 
to  be  paid  by  either  of  his  sons  until  they  were  legally 
entitled  to  the  possession  of  the  land,  and  that  there- 
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fore  the  ezeoaior  could  not  be  called  upon  hy  legatees 
to  file  an  account  charging  himselif  with  ffuoh  instal* 
tnentfl  before  the  younger  Bon  attained  hin  majority. 

Appeal  of  BenjasDiB  Rhoad,  exeeutor  of  tke 
last  will  and  testament  of  Henry  Heifner,  de- 
ceased, from  a  decree  of  the  Orphans'  Court  of 
Berks  County  directing  said  executor  to  file  an 
account  charging  himself  with  two  thousand  dol- 
lars, the  amount  of  four  instalments  of  hve  hun- 
dred dollars^  payable  to  said  executor  under  cer- 
tain devises  in  the  will  of  the  said  Henry  Heff- 
ner. 

.  The  facts  of  this  case,  as  set  forth  in  the  peti- 
tion of  Martin  Heffner,  hereinafter  referred  to, 
were  as  follows :  Henry  Heffher  died  on  or  about 
June  1,  I808,  leaving  a  will,  whereby  he  devised 
in  item  third  to  his  son  John  Hefiner  certain  real 
estate — 

"to have  and  to  hold  the  said  messuages  and  tracts 
of  land  above  describe,  to  him,  his  heirs  and  assigns 
forever,  he  or  they  paying  thereout  the  sum  of  three 
thousand  dollars,  without  interest,  in  the  following 
paymeQts,  viz:  Five  hundred  dollars  yearly  and 
every  year  to  my  executor,  proper  deeds  and  pos- 
session to  be  given  to  him  as  soon  as  he  attains  the 
age  of  twenty-one  years/' 

By  item  fourth,  testator  similarly  devised  cer- 
tain real  estate  to  his  son  David  Heffner — 

**  to  have  and  to  hdd  the  said  messuages  and  tracts 
of  land  above  described,  to  him,  his  heirs  and  assigns 
forever,  he  or  they  paying  thereout  the  sum  of  three 
thousand  dollars,  without  interest,  in  the  following 
payments,  vis :  Five  hundred  dollars  yearly  and 
every  yeta  to  my  executor,  proper  deeds  and  pos- 
session to  be  given  to  him  as  soon  as  the  said  John 
Heffner  shall  have  attained  the  age  of  twenty-one 
years." 

Testator  further  directed  that  his  two  sons 
John  and  David  should  "keep  and  maintain  my 
said  wife  during  h^r  natural  lifetime  and  provide 
her  with  food,  lodging,  grain,  and  all  things 
necessary  for  her  maintenance  and  support,  but 
only  if  she  remains  single,  otherwise  not." 

Upon  the  death  of  the  testator,  John  Heffner 
was  sixteen  years  of  age,  and  David  Heffner  had 
attained  his  majority.  The  executor  permitted 
the  devisees  to  go  into  possession  of  the  devised 
premises  immediately  upon  the  death  of  the  tes- 
tator. 

Martin  Heifner,  a  son  of  the  testator,  as  one  of 
the  legatees  under  the  will,  whose  legacy  was  to 
be  paid  ^<  as  soon  as  there  is  enough  money  on 
hand  to  make  a  distribution,  or  as  soon  as  the  ex- 
ecutor sees  fit,''  filed  his  petition  on  April  9, 
1887,  praying  the  Court  to  award  a  citation  to 
the  said  executor,  directing  him  to  file  an  account 
of  the  instalments  already  due  him  from  the  said 
John  and  David  Heifner,  under  the  provisions  of 
said  will. 

The  executor  filed  an  answer,  averring  that  he 
had  no  money  of  the  testator's  estate  in  his  bands 


or  under  his  control  of  which  he  ought  to  file  an 
account,  that  he  had  not  collated  any  instal* 
ments  of  money  allied  in  tbe  petition  to  be  d«e 
and  payable  by  the  devisees,  inasmuch  as  undi^r 
the  will  of  Henry  Hefiner,  be,  thQ  said  exeeutor, 
was  not  to  deliver  possession  of  the  devised  premi- 
ses to  the  devisees  until  John  Heffner  should  at^ 
tain  the  age  of  twenty-one  years,  that  is  to  sajr, 
until  October  17,  1888,  at  which  time  and  noi 
before  will  the  said  deyisees  be  liable  to  pay  the 
executor  the  sum  of  hve  hundred  dollars  annually* 
He  therefore  claiined  that  he  was  not  liable  to 
account  to  the  petitioner. 

Upon  this  petition  and  answer  the  Court, 
Schwartz,  P.  J.,  entered  a  decree,  directing  the 
executor  to  file  an  account  charging  himself  with 
two  thousand  dollars,,  due  and  payable  to  bim 
under  the  will  of  Henry  Heffner,  one  thousand 
dollars  being  due  and  payable  from  John  Hefiner, 
and  one  thousand  dollars  from  David  Heffner. 

Whereupon  the  executor  took  this  appeal,  as* 
signing  for  error  the  decree  of  the  Court  as  above* 

Jf.  WiUU  Bland  {K  If.  Shearer  with  bim),  for 
appellant. 

0.  If.  Ruhl  (Daniel  Ermentroui  with  him),  for 
appellee. 

April  2,  1888.  The  Court.  There  is  no 
ambiguity  in  the  third  and  fourth  items  of  the 
will  of  Henry  Heffner,  by  which  he  devises  to 
his  sons,  John  and  David  respectively  certain  real 
estate.  By  item  third  he  devised  to  his  son, 
John  Heffner,  his  heirs  and  assigns  forever,  three 
separate  tracts  of  land,  '<he  or  they  paying 
thereout  the  sum  of  three  thousand  dollars  with- 
out interest  in  the  following  payments,  viz :  five 
hundred  dollars  each  and  every  year,  to  my  exe* 
cutor,  proper  deeds  and  possession  to  be  given  to 
him  as  soon  as  he  attains  the  age  of  twenty-one 
years." 

By  item  four  be  devises  (oertain  other  real 
estate  to  his  son  David  Heffner,  he  paying  there- 
out a  like  sum  of  tbi^ee  tliousand  dollar  in  the 
same  yearly  payments  of  ^vq  hundred  dollars 
each  ;  '<  proper  deeds  and  possession  to  be  given 
to  him  as  soon  as  the  said  John  Heffner  shall 
have  attained  the  age  of  twenty-one  years." 

It  is  as  clear  as  language  can  make  it,  that  pos- 
session was  not  to  be  delivered  to  either  of  the 
sons,  of  the  real  estate  devised  to  him,  until  John 
Heffner  shall  have  attained  the  age  of  twenty-one 
years. 

When  the  testator  died,  John  was  only  sixteen 
years  old.  He  still  lacks  some  months  of  ma- 
jority. The  question  is  whether  it  was  the  duty 
of  the  executor  to  have  collected  the  annual  pay- 
ments of  fixe  hundred  dollars  from  John  and 
David  prior  to  the  time  when  the  will  authorizes 
them  to  take  possession.  In  other  words  whether 
these  payments  commence  from  the  death  of  the 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


253 


Mator.  The  Coart  below  held  that  the  executor 
sbooki  have  collected  this  money,  and  ordered 
bMi  to  file  an  account  charging  himself  with  the 
aine.    From  this  decree  the  executor  appealed. 

It  would  certainly  be  a  hard  case  to  surcharge 
tbit  execut<M*  with  money  he  has  not  received, 
iDd  wliich  he  could  not  have  collected  by  any 
process  of  law.  John  HefFher  is  still  a  minor 
ttid  no  judgment  could  be  recovered  against  him 
e?en  though  he  were  entitled  to  the  possession. 
And  while  David  is  of  age,  we  cannot  assume 
the  testator  intended  him  to  pay  three  thousand 
dollars  out  of  the  real  estate  devised  to  him 
before  be  was  legally  entitled  to  the  possession. 
We  see  nothing  in  the  will  to  make  any  distinc- 
tion between  them  in  this  respect.  John  could  not 
be  made  to  pay  for  the  reason  above  given.  He 
cooki  not  pay  if  he  wanted  to,  because  conceding 
both  title  and  possession  to  be  in  him  for  all  pur- 
poses, be  could  not  borrow  a  dollar  on  his  own 
credit  or  the  credit  of  the  property.  He  could 
sot  give  a  binding  obligation  of  any  kind. 

Nor  do  we  think  it  material  that  the  executor 
ga?e  each  of  them  possession  on  the  death  of  the 
testator,  if  the  fact  be  so.  The  testator  directs 
*^tbat  my  two  sons,  David  Heffner  and  John 
Hefiber,  shall  keep  and  maintain  my  said  wife 
daring  her  natural  lifetime  and  provide  her  with 
food,  lodgings,  grain,  and  all  things  necessary  for 
her  maintenance  and  support,  but  only  if  she  re- 
muns  single,  otherwise  not.'* 

Conceding  here  was  an  implied  authority  which 
woald  justify  the  executor  in  placing  the  two  sons 
in^possession  of  their  respective  properties,  it 
sdll  remains  that  the  clause  above  quoted  was 
inoperative  as  to  John  during  his  minority. 
This  the  testator  must  be  presumed  to  have  known. 
Thus  we  have  the  whole  burden  of  his  mother's 
support  thrown  upon  David  during  his  brother's 
minority.  This  may  be  the  reaison  why  the 
testator  did  not  require  David  to  pay  at  an  earlier 
daj  than  John.  Be  that  as  it  may,  he  did  not 
reqaire  it,  which  is  sufficient  for  present  purposes. 

The  decree  is  reversed  at  the  cost  of  the 
apf«Hee. 

Opinion  by  Paxson,  J. 

Trunkby  ai^d  Williams,  JJ.,  absent. 

8«  H.  T. 

Jin.  '88, 110.  March  2,  1888. 

Reading  and  Pottsville  Railroad  Co.  v. 

Balthaser  ct  al. 

En^inent  domain — Corporations — Damages  for 
(^propriatiofi  of  land  by — Now  estimated — 
Value  of  minerals  under  surface  of  ground 
90  appropriated  may  not  he  proved. 

In  estimating  the  damages  sustained  bj  the  con- 
itniotion  of  a  railroad  through  the  property  of  a  land- 


owner, the  jury  may  allow  the  plaintiff  the  market 
value  of  the  land  taken  and  all  actual  damages  aris- 
ing from  the  manner  In  which  the  road  passes  through 
the  property,  hot  they  are  not  at  liberty  to  estimate 
the  value  of  Hmestone  benealk  the  surface. 

Searle  v.  The  Lackawanna  k  Bloomsburg  R.  R.,  9 
Casey,  67,  followed. 

Plaintiff  having  brought  an  action  for  damages  for 
land  oontafnhig  limestone  quarries  taken*  by  a  railroad 
company,  a  witnoM  testiil^  that  he  made  the  differ- 
ence in  value  of  the  land  before  and  after  the  building 
of  the  road  to  be  $12,00Q»  and  being  asked  bow  be 
made  up  the  items  said,  **Tbey  are  made  up  by  the 
stone  which  they  take."  He  was  then  permitted  to 
testify  as  to  the  value  of  this  stone,  based  upon  the 
number  of  tons  which  he  supposed  existed  under  the 
railroad  at  a  oertluB  price  por  ton : 

Hdd,  that  the  admission  of  this  testimony  was  error. 

Defendants  offered  to  prove  in  mitigation  of  daihages 
a  reduction  for  the  rates  of  transportation  of  lime 
(one  of  the  plaintiff's  products)  on  the  old  railroad 
from  the  plaintiff's  property  to  H.  to  the  extent  of  23 
cents  ^r  ton,  and  to  show  that  such  reduction  has 
been  made  in  consequence  of  the  construction  of  their 
railroad : 

Heldf  to  be  inadmissible. 

Pittsburgh  k  Lake  Srie  R.  R.  Co.  v.  Robinson,  95 
Pa.  426,  distinguished. 

In  such  cases  specific  rates  of  fineigfat  prevalent  at  a 
particular  time  are  not  competent  proof,  but  the  fact 
that  additional  facilities  for  transportation  are  afforded 
may  be  proved  as  an  element  of  advantage. 

Error  to  the  Common  Pleas  of  Berl^  County. 

Case,  by  Mary  Balthaser,  widow  of  William 
Balthaser;  Frank  Balthaser,  Walter  W.  BaU 
thaser,  Clara  Herbine,  wife  of  John  Herbine,  in 
the  right  of  said  Clara  ;  Mary  B.  Rieser,  wife  of 
James  A.  Rieser,  in  ri^ht  of  said  Mary  B.,  and 
Ellen  Rothenberger,  wife  of  Urias  Rothenberger, 
in  right  of  the  said  Ellen,  against  the  Reading 
and  Pottsville  Railroad  Company,  now  the  Penn- 
sylvania Schuylkill  Valley  Railroad  Company,  to 
recover  damages  for  land  of  plaintiffs  taken  and 
used  by  defendants  for  the  construction  of  their 
railroad. 

Upon  the  land  of  plaintifiB  so  taken  was  a  de- 
posit of  limestone.  It  was  alleged  by  plaintiffs 
that  the  deposit  of  stone  extended  under  part  of 
the  land  upon  which  the  railroad  was  located,  and 
that  the  construction  of  the  road  made  it  impos- 
sible for  them  to  take  out  the  stone. 

Upon  the  trial,  before  Hagenman,  P.  J.,  a 
witness  for  plaintiff  having  stated  that  he  made 
the  difference  in  the  value  of  the  land  before  and 
after  the  building  of  the  road  to  be  $12,000,  and 
being  asked  how  he  made  up  the  items,  said : 
<*  They  are  made  up  by  the  stone  which  they 
take."  The  Court,  under  objection  by  defend- 
ants, allowed  the  witness  to  testify  as  to  the  value 
of  this  stone,  based  upon  the  number  of  tons 
which  he  supposed  existed  under  the  railroad  at 
a  certain  price  per  ton.     A  motion  was  made  to 
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strike  out  this  testimony,  which  was  reliised. 
(First  assignment  of  error.) 

Other  witnesses  were  then  examined  who  tes- 
tified  that  they  had  allowed  the  sum  of  $5000  in 
their  estimates  as  the  value  of  the  stone  under 
the  railroad.  .  . 

Defendants  contended  that  the  product  of  the 
plaintifis'  quarry  and  lime-kilns  was,  previous  to 
the  conRtmetion  of  the  defendants'  railroad,  trans- 
ported to  the  market  over  a  branch  and  the  main 
line  of  the  Philadelphia  and  Reading  Railroad 
and  over  the  Schuylkill  Canal,  leased  to  and  con- 
trolled by  (he  Philadelphia  and  Reading  Railroad 
Company;  the  construction  of  the  defendants' 
railroad,  with  the  same  termini  as  those  of  the 
Philadelphia  and  Reading  Railroad  gave  the 
plaintiffs  and  their  lessees  the  advantage  of  two 
lines  of  railroads  and  of  competitive  freight  rates. 
The  defendants  further  contended  that  the  fact 
of  their  railroad  being  competitive  had  already 
reduced  the  prices  for  transportation  from  the 
plaintiffs'  property  to  the  market  and  was  likely 
to  continue  to  do  so  in  the  future,  and  that  by 
this  means  the  building  of  the  new  railroad,  was 
an  advantage  to  the  property  and  liad  appreciated 
the  value  thereof.  In  furtherance  of  this  theory 
and  in  contradiction  of  the  testimony  of  Walter 
W.  Balthaser,  one  of  the  plaintiff's'  witnesses, 
who  had  testified  that  freight  rates  had  been  in- 
creased since  the  opening  of  defendants'  road,  the 
defendants  offered  to  show  a  reduction  of  the 
rates  for  transportation  of  lime  (one  of  the  plain- 
tiffs' products)  on  the  old  railroad  from  the  plain- 
tiff' property  to  Hamburg  to  the  extent  of  23 
cents  per  ton  and  to  shpw  that  such  reduction  had 
been  made  in  consequence  of  the  construction  and 
opening  of  the  defendants'  railroad.  The  Court 
rejected  this  offer.     (Third  assignment  of  error.) 

Defendants  requested  the  Court  to  charge, 
inter  alia : 

(1)  The  jury  cannot  place  a  value  on  the 
stone  existing  and  being  under  the  railroad,  and 
which  in  consequence  of  the  construction  of  the 
railroad  cannot  be  removed,  and  allow  the  plain- 
tiffs for  such  damages ;  such  portions  of  the  esti- 
mates of  the  plaintiff's'  witnesses  as  are  based  on 
that  theory  must  therefore  be  disregarded  by  the 
jury.  Answer*  The  Court  answer  this  point 
thus:  The  jdry  will  disregard  the  estimates 
made  by  the  witnesses  of  the  specific  value  of  the 
limestone  covered  by  and  being  under  the  rail- 
road, but  the  jury  will  consider  that  evidence  so 
far  as  it  affects  the  market  value  of  the  whole 
tract.     (Second  assignment  of  error.) 

(2)  The  jury  will  have  to  allow  defendants 
credit  for  all  advantages  which  may  have  resulted, 
or  which  may  seem  likely  to  result,  to  the  plain- 
tiffs from  the  location  and  construction  of  said 
railroad.  Answer,  This  point  is  affirmed;  but 
the  advantages  must  be  such  as  are  special  and 


peculiar  to  this  property.     (Fourth  assignment  of 
error.) 

In  tlie  general  charge  the  Court  charged  the 
jury,  inter  aUa^  as  follows:  "You  have  been 
upon  the  property,  and  it  is  for  you  to  say  what 
is  the  difference  in  the  market  value  of  this  pro- 
perty."    (Fifth  assignment  of  error.) 

Verdict  for  plaintiffs  for  $8040.64.  A  new 
trial  having  been  refused,  defendants  took  this 
writ  and  assigned  error  as  above. 

Cyrus  G.  Derr  {Isaac  Hiester  widi  him),  for 
plaintiffs  in  error,  cited — 

Searle  t^.  R.  R.  Co.,  9  Gasej,  64. 

GBig«r  o.  Wolsh,  1  Rawle,  352. 

Slaymaker  v.  St.  John,  5  Watts,  32. 

Smith  r.  Thompson,  2  8.  &  R.  51. 

Tenbrooke  v.  Jahke,  27  P.  F.  Sm.  396. 

R.  R.  Ck>.  V.  Robinson,  14  Nor.  432. 
O.  H,  Buhl  {Daniel  Ermmtrout  and  Adam  B, 
Rieser  with  him),  for  defendants  in  error,  cited 
as  to  the 

First  assignment — 

R.  R.  Co.  V,  Rose,  24  P.  F.  8m.  368. 

R.  R.  Go.  V.  Gearhart,  32  Id.  263. 

MoFerren  v,  R.  R.  Co.,  2  Wbsklt  Notbs,  41.         j 

R.  R.  Co.  v.  Brabam,  29  P.  F.  8m.  453. 

R.  R.  Co.  V,  Hill,  6  Id.  464. 

R.  R.  Co.  V.  Patterson,  11  Oat.  461. 
Second  assignment — 

R.  R.  Co.  o.  Keller,  20  Wbbklt  Notes,  125.  | 

Third  assignment — 

Narigation  Co.  v;  Thobom,  7  S.  &  R.  411. 
Fourth  assignment — 

Stitzler  V.  R.  R.  Co.,  2  Amer.  65. 

! 
April  2,  1888.  The  Court.  We.  think  the| 
first  assignment  of  error  is  sustained.  The  witnessl 
having  stated  that  he  made  the  difference  in  thej 
value  of  the  land  before  and  after  the  building  o^ 
the  road  to  be  $12,000,  and  being  asked  how  bei 
made  up  the  items  said :  *'  They  are  made  up  bjj 
the  stone  which  they  take."  Being  further  asked 
what  be  mean>t  by  4he  stone  which  they  take  b^ 
said :  '*  The  land  which  it  occupies  has  stone  unH 
demeath,  and  it  is  occupied  by  the  7ailroad,takei^ 
by  this  railroad.**  A  motion  was  then  made  tq 
strike  out  this  testimony  which  was  denied  bjj 
the  Court,  and  exception  was  taken  by  the  den 
fendant.  On  cross^xami  nation  the  witness  exn 
plained  that  he  had  calculated  how  many  tons  m 
stone  there  were  under  the  road,  and  he  bad  pu^ 
a  value  of  so  much  per  ton  on  it,  and  the  resul^ 
formed  one  of  the  efements  of  damage  as  he  had 
calculated  it.  The  meaning  of  this  is  that  th^ 
witness's  estimate  of  $12,000  damage  was  vsi 
part  made  up  of  a  specific  allowance  for  an  estiJ 
mated  number  of  tons  of  limestone  lying  iinde^ 
the  railroad  at  a  fixed  price  per  ton.  Afi^r  th^ 
motion  to  strike  out  was  refused  other  witnessei 
were  examined  who  testified  that  they  had  ali 
lowed  the  sum  of  $5000  in  their  estimates  as  th^ 
value  of  the  stone  under  the  railroad.     In  thU 
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18J  Ibi  plaiBtifls'  testknoiiy  upon  this  sabjeot 
wtt  permitted  to  get  into  the  case,  and  natandlj 
ttsj  bafe  afieded  the  estimate  of  the  jurj  in  de- 
tenuning  the  damages. 

It  18  tJinost  unnecessary  to  argue  the  inoompe- 
teacj  of  that  kind  of  teaciroony.  Its  character 
ud  effect  were  fuUj  pointed  out  in  the  opinion 
of  this  Court  in  the  case  of  Searle  t;.  The 
Laekawaona  &  Bloorosburg  Railroad  Co.  (9 
Cas.  64).  We  there  held  that  the  value  of  the 
had  as  ooal  land  could  be  allowed,  but  not  the 
Tsloe  of  the  coal  itself  underneath  the  road. 
We  said :  "  We  do  not  measure  the  value  of  land 
bj  such  facts.  Land  may  have  $4000  worth  of 
coal  per  acre  in  it  and  yet  sell  at  $40  per  acre. 
Whoi  a  man  has  to  sell  his  property,  of  course 
be  must  take  the  market  value  for  it."  And  so 
is  tbis  ease  the  value  of  the  plaintiff's  land  as 
IkDestoae  land  was  a  proper  subject  of  considera- 
tioD,  both  by  the  witnesses  and  the  jury,  in  esti- 
Bttiog  the  damages,  but  not  the  value  of  the 
stooe  under  the  road.  Practically  this  distinc- 
tion was  disregarded  when  the  objectionable  tes- 
timoDj  was  retained  and  more  of  it  given,  and 
herein  there  was  error.  The  doctrine  of  Searle 
r.  The  Railroad  has  never  been  departed  from, 
nor  is  it  likely  to  be.  It  is  founded  upon  sound 
principles  and  practical  common  sense. 

We  think  the  defendant's  first  point  should 
ka?e  been  afllnned  as  it  stood.  The  last  sentence 
of  the  answer  is  somewhat  misleading,  because  it 
to  seem  to  sanction  the  idea  that  the  value  of 
tk  stone  lying  under  the  road  might  be  consid- 
ered in  determining  the  market  valtie  of  the 
vMb  tract  If  thtU  is  so,  it  would  be  not  only 
proper  bat  neeesaary  to  admit  that  kind  of  testi- 
■OBJ  in  every  caae  in  which  mineral  land  is 
ttkea  for  a  railroad.  But  the  difikulty,  indeed 
the  imponibility,  of  proving  the  specific  value  of 
tike  nineral  underneath  the  surface  is  just  the 
aaewbetlier  the  object  be  to  recover  the  value 
tf  tke  Buneral  itself,  or  to  determine  by  means 
tf  tkt  kind  of  proof,  the  value  of  the  land. 
Ifeatt  it  is  tliat  H  should  not  be  permitted  for 
^  aae  purpose  or  the  other.  The  second  as- 
■igBBeot  of  error  is  sustained* 

Ws  thhik  the  offer  of  testimony  covered  by  the 
|M  aasignoMnt  was  properly  rejected.  While 
itapptoxiaiatea  very  closety  the  rejected  offers  of 
'Mnnay  whieh  we  held  ought  to  have  been  ad- 
Mei  ia  the  ease  of  Pittaborgh  and  Lake  Erie 
Biiiraad  Co.  v.  Robinson  (95  Fa.  426),  and 
^■UBlly  does  come  within  the  general  Ian* 
mfe  of  the  opinion  in  thai  case,  yet  there  is  a 
ftiiuuj  whieh  we  think  is  material  between 
^  An  of  testioMny  in  that  case  and  in  this. 
"Ae  oisr  in  this  ease  was  to  show  that  rates  of 
^^  had  been  lowered  between  the  points 
***cd  MDot  the  opening  of  the  road.  If  this 
*<R  a  continuing  and  permanent  change  not 


subject  to  alteration  back  to  the  rates  which  for« 
merly  prevailed,  it  would  certainly  be  a  specific 
advantage  to  the  plaintifife'  property.  But  rates 
of  transportation  on  raibroads  are  fluctuating,  and 
subject  to  constant  changes,  and  hence  there  can 
be  no  certainty  that  they  will  continue  at  any 
fixed  figures.  There  was  no  ofier  to  prove  that 
the  rates  named  in  the  ofier  we  are  considering 
would  remain  permanently,  and  we  cannot  as< 
sume  it.  We,  therefore,  think  that  specific  rates 
prevalent  at  a  particular  time  are  not  competent 
proof  while  the  fact  that  additional  facilities  for 
transportation  are  afforded  may  be  proved  as  an 
element  of  advantage.  We  think  there  is  no 
merit  in  the  fourth  and  fifth  assignments  and 
they  are  not  sustained. 

Judgment  reversed,  and  new  venire  awarded. 

Opinion  by  Green,  J. 

Tbunkbt  and  Williams,  JJ.,  absent. 

H.  c.  o. 


Jan.  >88,  bS.  February  23,  1888. 

Hill,  Reiser  ft  Co.  v.  Stetler  et  al. 

Limited  partnership — Act  of  June  2,  1874— 
Construction  of —  Compliance  with  —  When 
parties  not  entitled  to  benefit  of. 

In  order  to  ooiistitate  a  valid  organisation  nnder  the 
Limited  Partnership  Aot  of  Jane  2,  1874  (P.  L.  271), 
it  is  Dot  nooessarj  that  the  entire  sabsoribed  capital 
should  be  paid  into  the  treasury  before  the  association 
oaD  begin  business  ;  bat  it  is  essential  that  before  , 
business  is  began  some  part  of  the  sabsoribed  capital 
should  be  aotaallj  paid  in.  The  statement  of  organi- 
zation should  show  where  and  in  what  amounts  the 
subscriptions  are  to  be  paid,  and  the  subscription  list 
book  should  thereafter  show  the  payment  or  the  failure 
to  pay  the  instalments  falling  due  after  the  recording 
of  the  statement,  so  that  members  and  creditors  may 
see  at  any  time  the  exact  situation  of  the  association. 

Three  parties  executed  and  recorded  a  statement  of 
organisation  under  the  Limited  Partnership  Act  of 
June  2,  1874  (P.  L.  271),  stating  that  the  total  amount 
of  the  capital  was  $25,000,  *'  payable  in  lawful  money 
upon  the  execution  hereof.*'  Said  parties  began  busi- 
ness without  in  fact  paying  any  part  of  their  said  sub- 
scriptions, and  thereafter  entirely  failed  to  pay  them. 
No  subscription  list  book  was  kept  or  signed,  but 
business  was  done  under  the  name  of  th^  organisation 
as  set  forth  in  the  statement : 

Heldf  that  this  was  not  a  compliance  in  good  faith 
with  the  requirements  of  the  Act  of  1874,  and  that  the 
parties  were  liable  as  general  partners. 

A  fourth  party  some  time  after  the  organisation  as 
aforesaid  purchased  shares  in  the  association,  and  paid 
for  them  to  the  treasurer,  at  their  par  value.  The 
stock  was  not  bought  by  him  from  any  one  of  the 
original  parties.  He  subsequently  heoame  one  of  the 
managers  of  the  association : 

Heidf  that  he  was  chargeable  with  notice  of  the 
manner  in  which  the  association  had  been  organized 
and  of  the  failure  to  comply  in  good  faith  with  the  Aot 
of  1874  ;*and  that  therefore  he  was  liable  as  a  general 
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partner  in  like  maimer  as  the  other  partners  for  all 
debts  contracted  after  he  became  a  member  of  the  asso- 
ciation. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Assumpsit,  bj  Hill,  Keiser  Sd  Co.,  Limited, 
against  S.  N.  Stetler,  E.  L  Fuller,  R.  W.  Arch- 
bald,  and  Theodore  Strong,  partners,  trading  as 
The  Amity  Coal  Co.,  Limited. 

On  the  trial,  before  Hand,  F.  J.,  the  plaintiffs 
endeavored  to  hold  the  defendants  liable  individ- 
ually as  general  partners.  The  following  facts 
appeared  from  the  plaintiffs'  testimony  :  On  June 
18,  1883,  Stetler,  Fuller,  and  Archbald  made 
and  executed  a  certificate  in  the  form  prescribed 
by  the  Limited  Partnership  Act  of  June  2,  1874 
(P.  L.  271),  in  due  form,  containing,  inter  alia^ 
the  following  paragraphs : — 

''  2.  The  total  amount  of  capital  of  the  said  associa- 
tion is  twenty  •five  thonsand  dollars  ($25,000),  payable 
in  lawful  money  upon  the  execution  hereof. 

''3.  The  amount  of  said  capital  subscribed  for  by 
each  of  the  said  parties  is  as  follows,  to  wit :  the  said 
Samuel  N.  Stetler  subscribes  for  eight  thousand  dol- 
lars ($8000),  the  said  Edward  L.  Fuller  subscribes 
for  eight  thousand  doUars  ($8000),  and  the  said  Rob- 
ert W.  Archbald  subscribes  for  nine  thousand  dollars 
($9000)." 

This  certificate  was  the  same  day  acknowledged 
And  duly  recorded  June  20,  1883.  In  reality  no 
cash  whatever  was  paid  in  by  either  of  said  three 
parties,  as  stated  in  the  certificate,  on  account  of 
the  stock,  nor  was  any  subscription  list  book  kept 
by  the  company. 

In  November,  IBdd,  the  defendant,  Strong, 
purchased  ten  shares  in  the  company,  for  which 
he  paid  to  the  treasurer  $1000,  being  the  par 
value  thereof.  It  was  in  evidence  that  the  ten 
shares  sold  to  Strong  were  originally  allotted  to 
one  Davis,  who  had  however  never  subscribed 
for  them.  Strong  subsequently  became  a  manager 
and  chairman  of  the  concern,  and  engaged  actively 
in  its  business  from  the  time  of  his  purchase  of 
the  stock.  The  debt  for  which  the  plaintiffs  sued 
•was  contracted  by  defendants  in  1884,  after  the 
defendant,  Strong,  had  come  into  the  concern  as 
aforesaid. 

At  the  condosion  of  the  plaintifis'  evidence, 
the  Court  entered  a  compulsory  nonsuit,  which 
the  Court  in  bane  subsequently  refused  to  take 
off.  The  plaintiffs  thereupon  took  this  writ,  as- 
signing for  error  the  refusal  of  the  Court  to  take 
off  the  nonsuit. 

Everett  Warren  and  Frederick  W.  Gunster 
(with  whom  was  Edward  N.  Willard)^  for  the 
plaiiitifis  in  error. 

The  defendants  did  not  comply  in  good  faith 
with  the  provisions  of  the  Limited  Partnership 
Act,  and  are  not  entitled  to  the  benefits  thereof. 


This  prinoipk  has   been   decided  in  numerous 
cases  arising  under  the  Aet  of  1 886. 

Ax^rews  v.  Sohett,  10  Barr,  47. 

Richardson  v.  Hogg,  3  Wright,  153. 

Vandike  v.  Roeskiu,  17  Smith,  330. 

Guillon  V,  Peterson,  8  Norris,  163. 

Bank  o.  Gruber  etal.^lA  Wbbklt  Noras,  13. 

Conrow  v.  Gravenstine,  17  Id.  2M« 
And  also  under  the  Act  id  1874-^ 

Malon^  V.  Braoe,  94  Penna.  8U  252. 

Bement  o.  Maohine  Co.,  Lim.,  5  Wbkklt  Notbs, 
58. 

Keystone  Co.,  Llm.  v.  Schoelkopfs  Sons,  11  Id. 
132. 

Pears  v.  Barnes,  1  Cent.  Rep.  569. 

Eliot  V.  Himrod,  108  Pa.  St.  568. 

Appeal  of  Hlte  Gas  Co.,  Llm.,  20  Webklt  Notbs, 
425.         '  '  ^ 

Where  parties  seek  to  take  advantage  of  lim- 
ited partnership  Acts,  they  must  show  strict 
compliance  with  all  the  provisions  of  the  law. 

Hayiland  v»  Chase,  89  Barbour,  285. 

Argall  V.  Smith,  3  Denin,  435. 

Habbard  v.  Morgan,  3  Kent,  36. 

Brown  v.  Argall,  24  Wendell,  496. 

Madison  v.  Gould,  5  Hill,  311. 

Ward  V.  Newell,  42  Barbour,  482. 

In  re  MerrUl,  2  Blach.  221. 

Pierce  v,  Bryant,  5  Allen  (Mass.)  91. 

Lancaster  v.  Choate,  5  Allen,  330. 

Snyder  v^  Leland,  127  Mass.  291. 

Beers  o.  Reynolds,  11  N.  Y.  97. 

Van  Riper  r.  Poppenhaasen,  43  N.  T.  68. 

LeTy  V,  Lock,  5  Dal.  46.  % 

Van  Ingen  ».  Whitman,  62  N.  T.  313. 

Johnson  v.  McDonald,  2  Abb.  Pr.  385. 

Henkel  t;.  Heyman,  91  111.  96. 

Durent  p.  Abendroth,  69  N.  Y.  148. 

Bulkley  v.  Marks,  13  Abb.  Pr.  454. 

Hogg  V.  Ellis,  8  How.  Pr.  473. 
William  H.  Jeiiup  (Edward  B,  Sturge$  with 
him),  for  the  defendants  in  error. 

The  defendsints  complied  strictly  with  every 
formality  required  by  law  and  are  entitled  to  be 
protected  accordingly. 

April  2, 1 888.  The  Coubt.  The  delbndanU 
are  sued  as  partners.  They  daia  the  immunity 
from  liability  as  individuals  which  the  A^t  of 
1874  confers  on  persons  lassociating  thenselves 
in  a  joint-«tock  or  limited  partnership  assoeiation, 
alleging  that  they  have  fully  complied  with  its 
provisions.  This  is  the  question  on  which  the 
plaintiffs'  right  to  recover  depends.  Tlie  Court 
below  held  that  the  organieation  of  the  «* Amity 
Coal  Company,  Limited"  had  been  in  Aili  com- 
pliance with  the  provisions  of  the  statnte,  and 
that  the  only  remedy  of  the  plaintifis  wm  byac* 
don  against  the  association  and  then  agunat  the 
stockholders  severally  for  the  amount  unpaid 
open  their  stock  subscriptions.  A  compillbory 
nonsuit  was  accordingly  entered  against  the 
phuntifis  whieh  the  Court  declined  to  take  off, 
and  this  action  of  the  Co«nt  is  the  enx>r  assigned. 

The  Act  of  1874  provides  that  wiiea  persons 
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"desire  to  form  a  partnership  assoeiation  for  the 
pQrpoee  of  conducting  any  lawfxil  business  .  •  •  . 
bj  sobscribing  and  eontributing  capital  thereto, 
which  capital  shall  alone  be  liable  for  the  debts  of 
»och  a<;sociatioD/'  they  shall  make  and  subscribe 
to  a  statenient  in  writing,  in  which  they  shall  set 
forth  among  other  things  the  foil  names  of  the 
persons  so  associating  themselves  together ;  ^^  the 
tDwont  of  capita}  stock  of  said  association  sub- 
Bcribed  by  each  ;  the  total  amount  of  capital  and 
when  and  how  to  be  paid."  In  section  second  it 
k  provided  that  the  members  of  the  association 
tbaU  not  be  individtu^ly  liable  for  any  debt  of  the 
association  until  th^  joint  property  has  first  been 
exhausted,  and  then  only  to  the  extent  to  which 
tbey  may  be  indebted  upon  their  subscriptiona  to 
the  capital  stock.  To  the  end  that  the  subscrib- 
&rs  may  be  protected  and  their  liability  kept 
within  the  prescribed  limits  no  execution  can 
i<Koe  against  them  until  an  order  has  been  made 
by  the  Court  in  which  the  judgment  is  entered, 
or  a  law  Judge  thereof,  oh  notice  to  the  person  to 
be  effected,  and  after  full  hearing  fixing  the 
amount  doe  upon  his  subscription  and  awarding 
the  writ.  In  order  that  this  question  may  be 
disposed  of  correctly  the  Act  requires  every  soch 
association  to  keep  a  '*  subscription  list  book"  that 
may  be  produced  in  Court,  and  that  should  be 
'*open  to  inspection  by  the  creditors  and  mem- 
bers of  the  association  at  all  reasonable  times." 

The  Amity  Coal  Co.,  Limited,  was  organized 
by  three  persons,  viz ;  Stetler,  Fuller,  and  Arch- 
Indd,  who  subscribed  and  acknowledged  the  state- 
ment in  due  form.     This  statement  set  out  the 
following  iacts  for  the  information  of  the  public : 
*^  The  amount  of  the  qapital  stock  of  said  associ- 
^d&a  is  twenty-five  thousand  dollars  payable  in 
kwfbl  DMney  00  the  eiiecation  hereof."     The 
persons  subscribing  to  the  stock  and  the  amount 
sabscribed  by  each  was  stated  as  follows :  **  The 
laid  Samoel  N.  Stetler  subscribes  for  eight  thou- 
sand dollars^  said  Edward  L.  Fuller  subscribes  for 
eight  thoasand  dollars,  and  the  said  Robert  W. 
Ajrehbald  subecribes.  for  nine  thousand  dollars." 
The  bufttness  to  be  done  by  the  association  is 
stated  to  be-  <^  the  owning  and  leasing  of  mines 
and  ooa)  lands»  and  the  minings  preparing,  ship- 
pings buying,  and  marketing  of  anthracite  coal, 
together  with  all  matters  incident  thereto."  This 
statement  followed  the  Act  of  Assembly,  and  as 
to  its  form  was  entirely  regular,  but  the  proofs 
ihow  that  not  one  dollar  was  paid  by  either  of 
the  subscribers  to  the  stock.     It  was  nevertheless 
i       recorded,  and  the  ''  Amity  Coal  Company,  Lim- 
ited,*' entered  upon  its  business  career  without  a 
tolling  in  its  treasury  or  ai)  article  o£  property 
in  the  worid.     This  was  not  a  compliance  in  good 
Cuth  with  the  requirements  of  the  Act  of  1874. 
The  purpose  of  that  Act  was  to  foster  legitimate 
and  honest  undertakings  where  capital  was  *'  sub- 


scribed and  contributed"  by  persons  desiring  to 
engage  in  business,  and  not  to  bring  into  life  a 
brood  of  associations  without  capital,  without  a 
treasury,  and  possibly  without  a  solvent  sub- 
scriber. But  this  association  was  not  merely  an 
empty  shell,  for  its  statement  was  misleading  and 
deceptive.  It  provided  for  a  capital  of  $25,000, 
which  was  made  payable  on  the  execution  of  the 
statement.  It  was  subscribed  and  acknowledged 
and  then  regularly  recorded  without  the  payment 
of  a  dollar  of  the  subscribed  capital.  The  only 
source  of  information,  besides  the  statement 
which  the  law  provides  for,  is  the  *'  subscription 
list  book"  which  all  such  associations  are  required 
to  keep,  but  which  this  one  never  opened.  Tlie 
fair  import  of  the  language  of  the  statement  that 
the  subscribed  capital  was  payable  *'  on  the  exe- 
cution hereof"  is  that  it  was  to  be  paid  down ; 
and  the  subsequent  recording  of  the  statement  is 
an  assertion  that  the  subscribers  have  performed 
their  promise  and  paid  their  subscription  into  the 
treasury.  To  enter  upon  business  with  the  credit 
which  the  possession  of  a  paid-up  capital  of 
$25,000  would  ^ive  the  association  when  in  fact 
nothing  has  been  paid  either  in  moi>ey  or  pro- 
perty, was  an  evasion  of  the  law  and  a  fraud 
open  the  public.  In  saying  this  we  do  not  im- 
pute an  intention  to  defraud,  or  reflect  upon  the 
motives  of  the  gentlemen  by  whom  the  Amity 
Coal  Co.  was  organized.  They  may  have  sup- 
posed themselves  to  be  complying  with  the  pro- 
visions of  the  Act.  Our  business  is  not  with 
their  motives,  but  with  what  they  did ;  and  our 
inquiry  is  whether  this  association  was  organized 
in  accordance  with  the  fair  interpretation  of  the 
Act  of  1874.  The  Act  provides  for  the  protec- 
tion from  personal  liability  of  those  who  *^  sub- 
scribe and  contribote"  capital  to  be  employed  in 
any  lawfbl  business.  The  '^capital"  is  staked 
upon  the  success  of  the  business,  but  because  the 
amount  of  the  capital  appears  upon  the  statement 
on  record  and  the  ^*  subscription  list  book"  on 
the  desk  of  the  association,  all  who  have  occa- 
sion to  deal  with  it  may  know  the  amount  of 
actual  capital  within  reach  and  determine  to  what 
extent  the  association  is  entitled  to  credit.  But 
persons  who  subscribe  yet  never  contribute,  and 
who,  by  failing  to  keep  a  ^*  subscription  list  book," 
withhold  from  the  public  all  means  of  knowing 
the  troth,  cannot  be  within  the  protection  of  the 
Act.  They  really  put  nothing  into  the  enterprise 
except  the  credit  of  a  capital  that  is  actually 
withheld.  They  mislead  the  public  and  induce 
confidence  to  wliich  they  are  not  entitled.  In 
other  words,  the  credit  they  obtain  rests  not  upon 
a  subscribed  and  contributed  capital,  but  upon  a 
fraudulent  appearance  of  such  capital  in  their 
statement.  We  do  not  hold  it  necessary  to  a 
valid  organization  that  the  entire  subscribed  cap- 
ital should  be  paid  into  the  treasury  before  an 
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association  can  begin  business*  The  Act  of  1874 
contemplates  the  possibility-  of  unpaid  balances 
and  provides  a  method  by  which  creditors  may 
reach  them;  but  we  do  hold  that  an  associa- 
tion has  no  right  to  enter  upon  business  until 
some  part  of  the  subscribed  capital  has  been  act- 
ually paid.  The  statement  should  show  where 
and  in  what  amounts  the  ^bscripttons  are  to  be 
paid,  and  the  subscription  list  book  should  there- 
after show  the  payment  or  the  failure  to  pay  the 
instalments  falling  due  after  the  recording  of  the 
statement,  so  that  members  and  creditors  may  see 
at  any  time  the  exact  situation  of  the  association. 
These  are  the  terms  upon  which  the  statute 
promises  individual  immunity  from  the  debts  of 
the  concern,  and  they  must  be  complied  with 
fairly  and  honestly.  Where  persons  seek  the 
benefits  of  an  Act  of  Assembly  they  must  take 
them  upon  the  terms  which  the  Act  prescribes  or 
not  at  alL  In  Maloney  v.  Bruce  (94  Pa.  252), 
Paxson,  J.,  said :  *<  If  parties  seek  to  have  all 
the  advantages  of  a  partnership  and  yet  limit 
their  liability  as  to  creditors,  they  must  comply 
strictly  with  the  Act/' 

Under  the  limited  partnership  Act  of  1836,  the 
same  rule  was  repeatedly  held.  (Richardson  v, 
Hogg,  88  Pa.  158 ;  Guillou  v.  Peterson,  87  Pa. 
163.)  The  recent  case  of  the  Appeal  of  the 
Hite  Natural  Gas  Co.,  Limited  (20  Wkekly 
Notes,  425),  is  very  nearly  in  point.  In  the 
recorded  statement  Hite's  subscription  for  $80,- 
000  of  the  capital  stock  was  stated  to  be  paid  by 
the  transfer  to  the  company,  of  the  right  of  way  for 
the  pipe  line,  etc.,  when  in  fact  the  right  of  way 
bad  not  been  procured.  This  was  a  false  state- 
ment as  to  a  material  fact  affecting  the  capital  of 
the  company,  and  it  was  held  that  it  rendered  the 
subscribers  liable  to  creditors  as  partners. 

But  it  is  urged  that  Mr.  Strong,  who  was  not 
a  subscriber  to  the  stock,  paid  fully  and  fairly  for 
tbe  interest  which  be  subsequently  bought  in  the 
association,  and  tliat  he  ought  not  to  be  held 
liable  for  the  misrepresentations  of  the  original 
subscribers.  The  organization  took  place  on  the 
18th  of  June,  1883.  On  the  17th  of  November 
following,  Mr.  Strong  purchased  ten  ahares  and 
paid  one  thousand  dollars,  their  par  value,  into 
the  treasury.  He  did  not  purchase  from  one  of 
the  subscribers  who  hdd  the  entire  stock  and  pay 
to  him  for  his  shares,  but  he  paid  to  the  treasurer. 
He  had  notice  therefore  that  the  stock  then  issued 
to  him  had  never  been  paid  for.  If  he  had  made 
inquiry  as  he  was  bound  to  do,  into  the  manner 
in  which  the  association  had  been  organized,  and 
whether  the  Act  of  1874,  had  been  complied  with 
in  good  &ith,  he  would  have  learned  the  facts  ; 
and  he  is  chargeable  with  notice  of  all  tbat  such 
an  inquiiy  would  have  disclosed.  He  then  had 
notice  in  law,  if  not  in  fact,  that  not  one  dollar 
had  ever  been  paid  by  the  subscribers,  either  at  the 


execution  of  the  statement  or  at  any  intermediate 
date,  and  that  the  association  was  without  money 
or  property  with  which  to  conduct  business  or  pay 
its  liabilities.  With  this  aotiee  he  purchased  an 
interest  in  the  association  and  subsequently  be- 
came one  of  its  managers. 

It  is  not  easy  to  see  upon  what  principle  he  can 
be  said  to  stand  on  better  ground  than  his  aatoei- 
ates.  He  bought  into  an  associatimi  organised  in 
disregard  of  the  Act  of  1 874,  doing  business  with- 
out  a  capital  and  as  a  matter  of  speculative  ad- 
venture. It  was  an  empty  shell,  a  sham ;  and 
Mr.  Strong's  position  is  the  same  as  if  he  had 
bought  into  any  other  insolvent  firm.  He  did 
not  become  liable  for  debts  coatmcled  before  he 
became  a  member,  but  for  debts  oontracted  after- 
wards he  and  his  associates  are  liable  as  partners. 
Mr.  Strong's  honest  payment fiw  his  interest  can- 
not cure  the  vice  which  infected  this  association 
from  its  organisation  or  relieve  him  from  the 
legal  consequences  of  his  connection  with  an  in- 
solvent dim. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Williams,  J. 

Tbunkbt  and  Clabk,  JJ.,  absent. 

L.  L..  or. 


Jan.  '68,  S2.  Fsbrtiary  15, 1888. 

Pennsylvania  Mutual  Pite  Insurance  Co. 
V.  Schmidt. 

Insurance — Policy — Construction  of  Conditiim 
in — Incumbrances, 

A  policy  of  fire  iDsnrMice  contained  a  condition  tliat 
if  the  property  insured  shonM  be  inoambered  miter  the 
date  of  the  policy  and  the  assured  should  negleot  or 
fail  to  give  a  written  notice  thereof  to  tKe  company, 
and  to  obtain  a  written  consent  to  a  continuance  of  the 
policy,  the  insurance  should  be  void  and  of  no  efTeot. 
A  loss  having  occurred  under  the  policv  the  company 
defended  on  the  ground  that  after  the  date  of  the 
pdioy  a  Judgment  bad  been  ^terednpon  the  oflUsial 
bond  of  the  insured  as  treasurer  of  a  certain  assooia- 
tiou  by  virtue  of  a  warrant  of  attorney  thereto 
annexed.  The  plaintilF  offered  evidence  to  show  that 
the  bond  had  been  given  by  him  upon  the  express  con- 
dition that  it  was  not  to  be  entered  up,  and  that  the 
entering  up  was  done  in  bad  fiith  in  breach  of  that 
condition  without  the  knowledge  and  consent  of  plain- 
tiff, who  in  consequence  had  failed  to  notify  the  insor- 
anoe  company.    The  evidence  was  admitted. 

Hdd^  that  the  clause  in  the  policy  was  a  covenant 
against  incumbrances,  and  that  therefore  it  was  imaia- 
terial  whether  tV  t^l^ii^^i^  b^  actual  knowledge  of 
the  entry  of  incumbrances  or  not.  He  was  boa^d  to 
know  of  them,  having  covenanted  against  them. 

Hdd^  thtrrfwt^  that  the  evidence  was  improperly  ad- 
mitted. 

In  the  above  case  the  plaintiff  had  incumbrances 
upon  the  insured  premises  amounting  to  $4000  at  the 
time  the  policy  was  issued,  which  were  specilled  in 
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the  appjiicatioii.  Before  the  loss  occurred  he  had  paid 
ftOOO  of  the  existing  inoumbrances.  The  amonnt  of 
tHe  Judgment  enterMl  on  the  treasurer's  bond  as  above 
WM  I6W.  Tht  amotint  ci  existing  incumbranoes  at 
Uie  HtM  of  the  Ioib  was  therefore  $3500,  being  less 
tban  the  amoant  ^xiating  when  the  Insaraaoe  was 
effipcted  : 

Qaerjfj  as  to  how  far  this  circamstance  constituted 
IB  answer  to  the  defence  set  np  hy  the  oompanj  de- 
tediDt. 

Error  to  the  Common  Pleas  of  SchajlkiU 

Coveimatt  hj  Fraak  Sehmidt  against  the  Penn- 
sjhania  Mutual  Fire  .InBuraoee  Company,  upon 
a  poluBj  of  fire  inminmce  ieeued  to  the  plaintiff  by 
the  company  defescmnt. 

Oo  tb^  trial,  belWe  Bechtel,  J.,  the  foUow- 
iag  fiiets  appeared :  In  January,  1 8S2,  the  plain- 
tiff applied  to  the  company  defendant  for  a  policy 
of  fir&  inauraiice  upon  certain  premises  owned  by 
him  in  Shenandoah.  His  application  stated  that 
the  existing  incnmbrances  upon  bis  property 
asMunted  to  $4000.  A  policy  of  insurance  was 
issued  aoeordingly  on  January  17,  1882,  vhich 
contained,  inter  alia^  the  following  clause : — 

7.  ''  If  the  property  iasiiTed  shall  be  ihenmbered  at 
or  after  the  date  of  this  policy  by  mortgage,  judgment, 
mechanic's  lien,  or  otherwise,  by  any  legsd  proceed- 
ings, or  IcTied  upon  or  taken  into  possession  or  custody 
voder  an  execution  or  other  proceedings  at  law  or 
eqmtj,  and  the  assured  shall  neglect  or  fail  to  giro 
written  notioo  thflreof  and  pay  such  additional  premium 
u  tlie  company  shall  determine,  and  obtain  a  written 
erasent  of  the  company  to  a  continuance  ^f  the  policy, 
neh  insurance  shall  be  void  and  of  no  effect.'' 

After  the  policy  had  been  issued  Schmidt  paid 
off$1000  of  the  existing  incumbrances  upon  the 
property.  A  judgment  was  subsequently  entered 
igsin^  him  upon  his  official  bond  as  treasurer  of 
^The  Sescne  Book  and  Ladder  Company"  for 
$500  by  Tiriue  of  a  warrant  of  attorney  annexed 
tiier^.  No  notice  of  the  entry  of  this  judgment 
wasglren  to  the  company  defendant.  On  Novem- 
her  12, 1883,  a  loss  occurred  under  this  policy. 
Proofs  of  loss  were  duly  forwarded  to  the  com- 
paity  defendant  who  refused  payment^  claiming 
that  there  had  been  a  violation  of  the  condition  of 
the  poliey  set  forth  above. 

file  plaintiff  offered  to  show  that  at  the  time 
he  accepted  the  office  of  treasurer  of  the  Hook 
and  Ladder  Company  be  had  positively  stated 
that  be  would  not  accept  said  office  unless  the 
company  would  agree  not  to  enter  up  his  bond. 
That  the  company  had  agreed  not  to  do  this,  and 
had  in  hreaeh  of  their  agreement  in  bad  faith  en- 
tered op  the  bond  without  the  knowledge  and 
coiieBf  of  the  plaintiff.  This  evidence  was 
offered  for  the  purpose  of  explaining  the  reason 
whj  the  company  defendant  was  not  informed  of 
the  entry  of  said  judgment  by  plaintiff.  Offer  ob- 
jected to  by  defendant.  Objection  overruled. 
Eridence  admitted.    Exception. 


The  plaintiff  requested  the  Court  to  charge, 
xnUr  aUa^  as  follows  :■— 

(2)  That  the  evidence  showing  that  of  the 
$4000  incumbrances  on  the  property  insured  at 
the  time  of  the  insurance,  $1000  was  paid  off 
before  the  firet  and  that  at  the  time  of  the  fire 
there  were  only  $3500  of  incumbrances  on  the  pro* 
periy,  being  $500  leas  ^an  there  was  at  the  time 
of  the  insurance,  this  ease  does  not  come  within 
scope  and  purpose  of  the  7th  clause  in  the  eon* 
ditions  of  insurance,  and  the  policy  is  not  vitiated 
by  the  entry  of  the  $500  judgment. 

The  answer  to  this  point  is  contained  in  the 
general  charge  it^rcu 

The  defendant  requested  the  Cotnrt  to  charge 
as  follows  :— 

(1)  That  under  all  the  evidence  in  the  case, 
the  verdict  should  be  for  the  defendant.  Answer. 
<^  As  to  the  point  that  has  been  submitted  to  us 
on  the  part  of  the  defendant  which  requests  us  to 
say  to  you  that  under  all  the  evidence  in  this  case 
the  verdict  should  be  for  the  defendant,  we  de- 
cline to  so  instruct  you.  This  instraction  may 
require  us  to  consider  this  matter  after,  should 
your  action  render  it  necessary,  but  for  the 
present,  we  refuse  to  so  instruct  you." 

The  Court  charged,  inter  cdia^  as  follows :  '<  It 
is  also  claimed  by  the  defendant  that  under  the 
.7th  section  of  the  policy  he  is  prevented  from 
recovering  anything  in  this  case^  and  we  will 
direct  your  attention  now  to  that.  If  the  (Hrop- 
erty  insured  shall  be  incumbered  at  or  after  the 
date  of  the  policy  by  mortgage,  judgment, 
mechanic's  lien,  or  otherwise,  by  any  legal  pro- 
ceedings, or  levied  upon,  or  taken  into  possession 
or  custody  by  an  execution  or  other  proceedings 
at  law  or  equity,  and  the  assured  shall  neglect  or 
fail  to  give  written  notice  thereof,  and  pay  such 
additional  premium  as  the  company  shall  deter- 
mine, and  obtain  a  written  consent  of  the  com- 
pany to  the  continuance  of  the  policy,  such 
insurance  shall  be  void  of  no  effbet* 

<<  There  is  no  controversy  about  the  fact  that 
the  bond  given  to  the  Hook  and  Ladder  Company 
was  entered  before  the  loss  occurred,  before  the 
fire,  and  after  the  time  that  the  insurance  had 
been  obtained  upon  the  property,  nor  that  it  was 
satisfied  on  the  19th  of  March,  1884,  as  appears 
from  the  record.  Now,  if  yon  should  find  that 
at  the  time  this  bond  was  given  it  was  executed 
by  tlie  plaintiff  with  the  express  agreement 
betwe^Q^  the  plaintiff  and  the  Hook  and  Ladder 
Company  to  whom  it  was  given,  that  it  should 
not  be  entered  up;  aild  that  the  bond  niras  entered 
in  violation  of  that  agreement ;  that  Schmidt,  the 
[4aintiff  had  no  knowledge  of  the  fact  that  the 
bond  had  been  entered  vntil  after  the  fire  oc- 
curred when  the  affidavit  was  brought  to  him  by 
Young  and  Shoemaker,  then  we  think  the  con- 
ditions of  this  policy  or  this  condition  of  the 
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policy  was  not  riolated,  because  he  was  unable 
to  inform  the  companj  of  the  existence  of  that 
of  which  he  had  no  knowledge,  and  he  was  not 
in  the  position  that  he  would  have  been  in,  if 
there  was  no  such  agreement  made  between  him 
and  the  company.  In  other  words,  if  you  find 
that  his  failure  or  neglect  to  give  notice  in  writ- 
ing to  the  company  of  the  entry  of  this  incum- 
brance was  due  to  the  want  of  knowledge,  and  an 
entry  of  the  incumbrance  that  was  contrary  to 
his  contract  with  the  company,  then  we  do  not 
think  it  would  in  itself  prevent  a  recovery. 

**  If,  upon  the  other  hand,  there  was  no  con- 
tract between  him  and  the  company  that  it  should 
not  be  entered  up,  but  simply  that  the  trustees 
would  hold  it,  then  he  would  be  in  the  position 
of  having  the  incumbrance  entered  against  him 
and  in  the  position  of  being  bound  to  know  that 
it  might  at  any  time  be  entered  against  him,  and 
he  would  be  required  to  notify  the  company,  and 
if  he  failed  to  do  so  his  policy  would  be  void,  and, 
of  course,  he  could  recover  nothing.  And  as  you 
determine  the  question  to  which  we  have  thus  di- 
rected your  attention,  you  will  determine  whether 
or  not  by  virtue  of  the  entry  of  this  bond  this 
policy  has  become  void  or  not." 

Verdict  and  judgment  for  the  plaintiff.  The 
Court  subsequently  discharged  a  rule  for  a  new 
trial,  Becbtel,  J.,  delivering  the  following  opin- 
ion : — 

"  After  the  policy  was  issued,  and  bfefore  the 
fire,  the  Hook  and  Ladder  Co.  of  Shenandoah 
entered  a  judgment  against  the  plaintiff  for  $500, 
upon  a  bond  given  by  the  plaintiff  to  the  com- 
pany, conditioned  for  the  faithful  performance  of 
his  duties  as  treasurer  of  said  company.  In  con- 
sequence of  this  judgment  it  is  claimed  that  the 
plaintiff  cannot  recover  under  the  seventh  condi- 
tion of  the  policy,  which  reads  as  follows :  Mf 
the  property  insured  shall  be  incumbered  at  or 
after  the  date  of  this  policy  by  mortgage,  judg- 
ment, mechanics'  lien,  or  otherwise,  by  any  le^ 
proceedings,  or  levied  upon,  or  taken  into  posses- 
sion or  custody,  under  ah  execution,  or  other  pro- 
ceedings at  law  or  equity,  and  the  assured  shall 
neglect  or  fail  to  give  written  notice  thereof,  and 
pay  such  additional  premium  as  the  company 
shall  determine,  and  obtain  a  written  consent  of 
the  company  to  a  continuance  of  the  policy,  such 
insurance  shall  be  void  and  of  no  effect.' 

"  Conditions  of  this  character  are  not  to  be 
construed  against  the  assured,  but  rather  in  his 
favor. 

"  In  the  Ins.  Co.  v.  Mills  (8  Wr.  241),  a  con- 
dition  in  a  policy  that  the  insurance  should  cease 
from  the  time  that  the  property  insured  should 
be  'levied  on  or  taken  into  possession  or  custody 
under  an  execution  or  other  proceedings  at  law 
or  equity'  was  held  not  to  apply  to  a  wrongful 
levy.     In  the  Ins.  Co.  v,  O'Malley  (1  Norris, 


400),  we  find  the  same  condition  in  the  policy, 
and  though  a  mechanic's  lien  was  filed  against 
the  property  insured,  judgment  obtainedi  levari 
facias  issued,  property  levied  upon,  and  adver- 
tised for  sale,  and  destroyed  by  fire  the  day  be- 
fore the  sale,  yet  the  company  was  held  liable. 
This  is  put  upon  the  ground  that  this  condition 
applies  more  especially  to  personal  property »  and 
as  to  the  levy,  that  there  was  no  seizure  in  fact, 
and  the  property  was  not  taken  out  of  the  pos- 
session of  the  assured,  and  the  seizure  was, 
therefore,  unattended  by  increased  risk.  The 
Com'th  Ins.  Co.  v.  Berger  (42  Pa.  St.  R.  285) 
and  Smith  v.  The  Ins.  Co.  (8  Norris,  291)  are 
cases  of  like  character.  It  will  be  noticed  from 
the  condition  ^f  the  policy  before  us  that  it  is 
necessary  that  the  assured  shall  have  failed  to 
give  notice  of  an  incumbrance  upon  his  property, 
pay  an  additional  premimum,  and  obtain  consent 
of  the  company  to  the  continuance  of  the  policy, 
ii>  order  that  the  company  may  avoid  his  policy. 
For  this  reason  the  plaintiff  was  permitted  to 
show  that  at  the  time  he  gave  this  bond,  it  was 
given  upon  the  express  condition  and  agreement 
that  it  should  not  be  entered  up  against  him,  be- 
cause it  would  injure  his  business ;  that  he  de- 
clined to  accept  the  office  of  treasurer  if  the  bond 
was  to  be  entered  up,  and  that  thereupon  the 
company  agreed  at  their  meeting  to  accept  tl^ 
bond,  place  it  in  the  hands  of  the  trustees,  and 
that  it  should  not  be  entered  up.  This  was 
shown  not  only  by  his  testimony,  but  by  the  tes* 
timony  of  Daniel  Neiswenter,  a  member,  and 
German  Gregory  and  Jos.  Deiter,  trustees  of  the 
Hook  and  Ladder  Company,  and  to  some  extent 
by  the  minute  book  of  said  company.  The  bond 
was  delivered  to  the  then  trustees,  and  subse- 
quently other  trustees  seem  to  have  been  elected, 
and  about  that  time  this  bond  was  entered  up. 
The  plaintiff  testified  that  he  had  no  knowledge 
of  this  entry  until  after  the  fire,  when  he  de- 
clined to  longer  act  as  treasurer,  and  the  judg- 
ment was  satisfied.  Was  this  such  a  transaction 
as  required  the  Court  to  direct  a  verdict  for  the 
defendant,  thereby  holding  the  plaintiff  respon- 
sible, just  as  though  there  never  had  been  a  con- 
tract forbidding  the  entry  of  the  bond,  or  as 
though  it  had  l^en  legally  and  justly  entered? 

'<  In  Seybert  v.  Penna.  Ins.  Co.  (7  Out.  282), 
we  find  the  same  clause  in  the  policy,  and  after 
the  insurance,  the  assured  gave  a  judgment  bond 
for  $8000  to  the  sheriff  conditioned  for  the  forth- 
coming of  certain  goods.  This  bond  was  entered 
up,  and  although  the  assured  alleged  he  had  no 
knowledge  of  such  entry,  yet  the  Court  held  4be 
policy  was  rendered  void  by  sujh  entry.  The 
ground  upon  which  this  decision  is  put  is  to  be 
found  in  this  language:  <It  was  entered  upon  his 
confession,  and  he  is  chargeable  with  knowledge. 
A  man  who  gives  a  judgment  or  mortgage  knows 
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ma^,  and  probably  will,  be  placed  on 
He  may  not  have  actual  knowledge  of 


tlAt  it 
record. 

the  time  of  its  entry,  but  the  act  is  his,  and  he 
nrast  be  held  responsible  therefor.'  We  think 
tbe  fiicts  of  this  case  entirely  different  from  the 
&ct8  in  the  case  before  us.  Here  we  have  an 
express  agreement  that  the  bond  shall  not  be 
edtered,  and  until  the  treasurer  (the  assured) 
hSkd  in  his  duty  as  treasurer,  the  company  had 
DO  power  to  enter  the  bond  without  violating 
their  express  contract.  Might  not  the  assured 
mit  upon  the  belief  that  the  company  would 
obeerve  tlie  contract,  and  that  until  he  did  some 
wrongful  act  in  his  official  duties,  or  failed  to 
perform  the  same,  the  bond  could  not  and  would 
not  be  entered.  Having  been  entered  in  viola- 
tion of  this  contract,  would  not  the  Court  have 
stricken  it  off,  upon  the  plaintiffs  proving  the 
same  ?  And,  if  so,  was  it  then  ever  such  a  lien 
upon  the  property  as  would  avoid  the  policy? 

"  But  we  think  there  is  another  matter  well 
worthy  of  consideration  in  determining  this  ques- 
tion. At  the  time  this  property  was  insured, 
there  were  $4000  of  liens  upon  it,  the  existence 
of  which  was  disclosed  to  the  company.  Ten 
months  before  the  fire  occurred,  and  eight  months 
before  the  Hook  and  Ladder  Co.'s  judgment  was 
entered,  $1000  of  this  indebtedness  was  paid,  and 
the  bond  satisfied  of  record.  Therefore,  thore 
was  neither  at  the  time  of  tl\e  fire  nor  at  the 
time  the  treasurer's  bond  was  entered  as  much 
incumbrance  upon  the  property  as  at  the  time 
the  policy  issued.  Hence,  whether  the  treasurer's 
bond  be  regarded  as  a  good  lien  or  not,  there 
never  was  any  increase  of  risk  to  the  company, 
for  the  assured  had  greater  interest  in  bis  pro- 
perty when  his  liabilities  were  $3500  than  when 
they  were  $4000. 

♦*  Our  attention  has  been  directed  to  the  case 
of  Thierolf  v.  the  Fire  Ins.  Co.  (14  Out.  37), 
in  which  it  appears  that  the  assured  failed  to  dis- 
close the  existence  of  a  judgment  which  was  a 
lien  upon  the  property  insured  in  his  proof  of 
loes,  and  the  company  under  a  clause  in  the 
policy  claimed  that  he  could  not  recover.  There 
was  00  dispute  as  to  the  judgment  being  a  lien ; 
bat  the  assured  testified  he  did  not  know  it  was 
a  lien  upon  the  property  insured,  but  believed  it 
was  a  lien  upon  the  other  real  estate  only.  Jus- 
tice Paxson  filed  the  opinion  in  Seybert  v. 
Penna.  Ins.  Co.,  supra^  in  1883,  and  the  same 
learned  Justice  filed  the  opinion  in  this  case  in 
1885.  In  discussing  the  effect  of  the  failure  to 
dbdose  the  existence  of  this  judgment,  Justice 
PiiksoN  says :  *•  For  the  purpose  of  this  case,  we 
most  consider  k  an  honest  mistake.  Does  it 
atoid  the  policy  ?  If  it  does,  I  would  be  ashamed 
to  sit  here  and  say  so.  The  section  of  the  policy 
referred  to  evidently  contemplates  fraud  or  wilful 
misrepresentation.    ...    A  comparison  of  the 


proofs  of  loss  with  the  policy  shows  that  all  re- 
quirements have  been  substantially  complied 
with,  excepting  in  the  omission  to  note  the  in- 
cumbrance. This,  as  before  observed,  was  an 
innocent  mistake ;  and  as  it  has  not  been  shown, 
and  doubtless  cannol  be,  that  the  omission  has 
in  any  manner  prejudiced  the  company,  we  see 
no  reason  why  the  proof  of  loss  should  noUhave 
been  submitted  to  the  jury.'  Much  of  this  lan- 
guage would  seem  to  be  applicable  to  the  case 
before  us.  This  plaintiff's  loss  is  undoubtedly 
an  honest  one.  The  incumbrances  upon  his  pro- 
perty never  were  increased  after  the  policy 
issued,  but,  upon  the  contrary,  were  decreased, 
and  every  dollar  of  the  liens  has  since  been  dis- 
charged. His  property  was  never  levied  upon 
or  seized  by  any  officer  for  any  debt.  The  $500 
judgment  was  entered  without  his  knowledge, 
and  in  violation  of  his  express  contract  that  it 
should  not  be  entered.  Can  it  be  that  the  plain- 
tiff must  lose  his  insurance  under  such  cirura- 
stances?  We  do  not  believe  that  such  is  the 
meaning  of  our  authorities,  and,  therefore,  refuse 
a  new  trial." 

The  defendant  thereupon  took  this  writ,  assign- 
ing for  error  the  admission  of  plaintiff's  offer  of 
evidence,  the  answer  to  defendant's  point,  and 
the  portion  of  the  charge  of  the  Court  cited  above. 
James  Eyon  ^George  W.  Ryon  with  him)^  for 
the  plaintiff  in  error. 

The  amount  of  incumbrance  upon  the  property 
was  a  material  element  in  the  risk. 

May  on  Insuranoe,  290. 

Brown  v,  iDsnraooe  Companj,  5  Wright,  187. 

Ids.  Co.  v.  (}ottsman*8  Admrs.,  12  Id.  161. 

8ey berths  Admrs.  v.  Ins.  Co.,  7  Oat.  282. 

Naasaiier  t;.  Ins.  Co.,  13  Id.  507. 
A  condition  expressed  as  such  in  a  fire  policy,* 
if   not    complied  with,   defeats   the   insurance, 
whether  it  is  material  to  the  risk  or  not,  and 
whether  the  non-compliance  be  with  or  without 
the  act  or  privity  of  the  assured. 

1  Phillips  00  Insurance,  p.  478,  sec.  866. 

Ins.  Co.  V,  QottBman's  Admrs.,  supra. 

Woolen  Co.  v  Ins.  Co.,  21  Conn.  19. 

Glens  r.  Lewis,  20  Eng.  Law  and  £q.  364. 
The  law  of  the  relation  between  insurers  and 
the  insured  is  the  policy  of  insurance,  with  its 
uses,  conditions,  and  stipulations,  by  which  their 
mutual  rights  and  liabilities  are  defined  and 
measured. 

Ins.  Co.  0.  Helfenstein,  4  Wright,  296. 

Trask  0.  Ins.  Co.,  5  Casej,  198. 

Ins.  Co.  V.  Phoenix  Oil  Co.,  7  Casey,  448. 
The  judgment  of  the  Hook  and  Ladder  Com- 
pany against  Schmidt  was  an  incumbrance. 

McCann  v.  Farley,  2  Casey,  173. 

Seibert  v.  Ins.  Co.  and  kindred  cases. 

A,  W.  Schalck  {M.  M.  V  Fe^tf  with  him),  for 
defendant  in  error. 

It  is  clear  that  the  condition  of  the  policy  was 
broken  only  in  the  event  of  the  plaintiff  failing  to 
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give  notice  of  an  incumbrance  after  he  was  aware 
of  the  existence  thereof.  A  construction  will 
always  be  placed  upon  such  clauses  most  faror* 
able  to  the  insured. 

Mills  9.  Ins.  Co.,  6  Phila.  28 ;  8.  €.,  44  Pa.  St.  43. 

Ins.  Co.  V,  Cropper^  8  Casey,  361. 

Ins.  Co.  V,  O'Msllej,  82  Id.  400. 

Smith  V.  Ins.  Co.,  89  Id.  287. 

I^nkel  V.  Ins.  Co.,  6  Federal  Reporter,  140. 

Thompson  p.  Witman,  18  Wallace,  467. 

Knowles  v.  Gaslight,  eto.,  Co.,  19  Id.  68. 
In  analogous  cases  the  knowledge  of  the  partjr 
has  been  held  an  essential  element. 

Ins.  Co.  V.  MoAnally,  45  Ponn.  St.  41. 

Thierolf  r.  Ids.  Co.,  14  Oat.  37. 

Rife  V.  Ins.  Co.,  44  L^.  Int.  114. 

Ins.  Co.  V.  JacksoD,  83  111.  302. 

Ins.  Co.  V,  The  Qrorer  and  Baker  S.  M.  Co.,  41 
Mfoh.  131. 

The  indebtedness  of  plaintiff  being  less  at  the 
time  of  the  fire  than  it  was  at  the  time  he  took 
out  his  insurance,  he,  of  course  had  a  proportion- 
ately greater  interest  in  the  property,  and  his 
motive  for  its  preservation  was  therefore  so  much 
the  greater;  and  consequently  the  risk  and  hazard 
of  the  company  was  so  much  less  at  the  time  of 
the  fire  than  that  which  it  assumed  when  it  is- 
sued the  policy. 

April  2, 1888.  Thb  Court.  The  policy  of 
insurance  upon  which  this  suit  was  brought  in  the 
Court  below  contained  a  covenant  against  incum- 
brances. It  was  in  the  usual  form  and  need  not 
be  here  repeated.  During  the  life  of  the  policy 
a  judgment  of  $500  was  entered  against  the  in- 
sured, which  was  a  lien  upon  the  premises  cov- 
ered by  the  policy,  and  remained  a  lien  to  the 
time  of  the  fire.  No  notice  was  given  to  the 
company  of  this  incumbrance,  as  was  required 
by  the  terms  of  the  policy.  , 

Upon  the  trial  below  the  Court  permitted  the 
plaintiff  to  prove  that  he  did  not  know  of  the 
entry  of  the  judgment ;  that  the  same  was  given 
upon  the  expressed  condition  that  it  was  not  to 
be  entered  up  in  the  prothonotary's  office,  and 
that  the  entering  of  it  was  done  in  bad  faith,  in 
breach  of  that  condition,  without  the  knowledge 
and  consent  of  plaintiff,  etc.  The  admission  of 
this  evidence  forms  the  subject  of  the  first  speci 
fication.  The  second  specification  refers  to  the 
charge  of  the  Court  and  alleges  error  in  submit- 
ting to  the  juiy  the  question  of  phiintiff*s  knowl- 
edge of  the  entering  of  the  judgment. 

We  think  it  was  error  to  admit  this  evidence. 
The  clause  in  the  policy  is  a  covetiant  against 
incumbrances.  It  was  therefore  immaterial 
whether  the  plaintiff  had  actual  knowledge  of  the 
judgment  or  not.  He  was  bonnd  to  know  it. 
He  had  covenanted  against  it*  The  judgment  was 
his  act;  it  was  entered  upon  his  warrant  of  altor^ 
ney,  and  after  the  fire  be  paid  it  and  had  it  satis- 
fied.   That  it  was  given  under  an  agreement  of 


the  Hook  and  Ladder  Company  not  to  enter  it  upf 
and  thai  the  company  violated  said  agreement  is 
not  to  the  purpose.  It  is  possible  he  may  have 
his  remedy  against  that  company  for  any  Iosb  he 
may  sustain  by  reason  of  their  breach  of  faith, 
but  this  act  of  a  third,  party  can  in  no  way  afiSsct 
this  contract  of  insurance.  The  covenant  against 
incumbrances  is  a  reasonable  oovenant,  and  the 
principle  upon  which  it  is  founded  is  a  sooed  ene. 
(Brown  r.  Fire  Ins.  Co.,  41  Pa.  187.)  It  goe^ 
upon  the  theory  of  an  increased  risk  by  reason  dt 
incumbrances.  If  a  man  may  incumber  his  pro* 
perty  to  its  full  value  and  then  insure  it  for  its 
full  value,  it  is  easy  to  see  how  fires  may  be 
turned  into  a  source  of  profit.  That  the  risk  was 
increased  by  the  entry  of  this  judgment  is  assumed 
by  the  terms  of  the  policy.  It  is  not,  therefore, 
an  open  question.  The  company  bis  not  re* 
ceived  the  premium  for  this  increase  of  the  risk» 
and  not  being  itself  in  default  is  not  bound  to  in* 
demnify  without  receiving  the  consideration  for 
such  indemnity.  This  position  is  fully  sustainecl 
by  the  authorities.  It  is  suflleient  to  refer  to 
Brown  v.  The  Ins.  Co.  (supra) ;  Insurance  Co. 
V.  Gottman's  Adms.  (48  Pa.  151);  Seybert^ 
Admrs.  «.  Penn.  Mutual  Fire  Ins.  Co.  (108  Id. 
282). 

While  this  case  must  be  reversed  for  the  errors 
referred  to,  it  is  a  serious  question  how  far  another 
trial  will  help  the  defendant  company  in  view 
of  the  admitted  fact  that  the  $500  judgment  did 
not  increase  the  incumbrances.  On  the  con^ 
trary  when  that  judgment  was  entered  one  of  the 
previous  judgments  of  $1000  had  been  paid  and 
the  record  satisfied.  So  that  in  point  of  fact 
instead  of  inoumbrances  to  the  amount  aother- 
ised  by  the  company,  $4000,  there  was  only 
$3500  against  it.  This  question  was  raised  by 
the  plaintiff's  second  point  attd  denied  by  the 
learned  Judge  in  his  general  charge.  The  niKng 
being  in  fkvor  of  the  company,  could  not  be  as* 
signed  for  error  upon  their  writ,  and  they  have 
not  been  heard  upon  it.  The  learned  Judge 
while  ruling  this  question  adversely  to  the  plain- 
tiff in  his  charge,  appears  to  indine  to  the  ether 
view  of  it  in  his  opinion  refusing  to  grant  a  new 
trial.  As  }he  question  is  not  before  us,  we  will 
not  rule  it  new.  It  can  be  properly  raised  and 
squarely  decided  npon  another  trial.  It  is  an 
important  question  in  the  case. 

The  judgment  is  reversed,  aad  a  venire  fiM^ias 
de  novo  awarded. 

Opinion  by  Paxsok,  J. 

Tbunkbt,  J.,  absent.  l.  l.,  jr. 
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Jul  *8a,  40. 


MATdh  16, 1888. 


Buckwalter  et  al«  ▼.  RoaselL 

Afhitretim — Act  of  June  16,  1886 — Power  of 
(hurt  to  $H  aside  award — Revocation  of  sub' 
mission  to  arhitrators —  When  too  late. 

Th«  powdf  •x«reilBdd  b/  the  Court  in  sMting  asid^ 
tt  swwd  Qi  arbitratore  or  entering  judgment  on  the 
lane  is  analogons  to  that  exercised  in  granting  or  re- 
6tiBg  ^  new  trial  after  a  verdict ;  it  is  largely  disore- 
tionanr,  and  the  action  of  the  Court  will  not  be 
fiftttrbed  nnless  error  appears  on  the  record. 

Kotioe  of  a  revocation  of  a  sabmfssion  to  arbitrators 
DQftt  be  served  before  an  award  has  been  agreed  apon. 
n«  ftet  that  the  award,  if  agreed  npon,  has  not  been 
niiwed  to  wrtting  la  imisateriid.   . 

Error    lo    the  Comrami  Pleaa  of   Camenm 

This  wm^  in  the  CoQi^  below,  a  hearing  upon 
eseeptions  filed  to  an  award  of  arbitnitorB  alleging 
bkito  IB  tke  form  of  the  award  and  a  revocation 
of  the  power  of  the  arbitrators* 

The  faete  are  snfficieotlj  stated  in  the  opinion 
of  the  Sufureme  Court,  infra. 

The  arbitrators  met  on  May  24,  1886,  and 
fbmid  in  favor  of  Russell  for  $7900.  At  a  sub- 
sequent meeting  called  to  correct  the  form  of  the 
timrd  and  idlow  further  t^redits  for  defendants^ 
tbey  then  allowed  a  credit  of  $215.29,  making  their 
avard  $7684.71.  At  this  meedng  Buckwalter 
Mwed  a  notice  of  revocation  on  the  arbitrators. 

To  the  above  award  the  fdlowing  exceptions 
wore  filed; —  ^ 

(1)  The  agreemetit  to  arbitrate  and  the  au- 
Ihoritj  of  the  arbitrators  were  revoked  before  the 
fward  was  made— by  the  defendants^-in  writing, 
duly  served  on  said  arbitratiors. 

(2)  The  arbitrators  mistook  the  law  in  that 
ikej  rsfteed  to  take  any  notice  of  an  assignment 
if  three  thousand  dollars  of  the  plaintiff's  claim 
tgsinst  the  defendants  made  before  the  agreement 
to  arbitrate*  and  their  award  againsi  deifendants 
ineludes  that  amount  although  plaintiff  does  not 
e«a  it  and  Lewis  Emery,  Jr.,  does,  and  thirteen 
hoiKired  ($1300)  dollars  of  that  sum  has  been 
Y«i^  by  ikfandants  to  said  Emery. 

($>  The  arbitrators  made  a  mistake  in  law  by 
ignoring  an  attachment  of  the  de^dants  as  gar- 
lisbees  of  the  plaintiff  and  making  an  award 
a^atfnatthft  defeadants  in  fevorof  the  plaintiff, 
while  a  Court  of  competent  jurisdiction  and  au- 
thority in  Kentucky  had  ^otoined  control  over 
tbft  plaintiff's  debt  in  favor  of  one  of  his  creditors 
there,  and  will  compel  defendants  to  pay  them, 
*  while  by  this  award  plaintiff  could  compel  a 
^ble  payment  of  the  same  debt  without  any 
hah  of  defendants. 

(4)  The  arbitrators  ignored  the  defendants' 
undisputed  testimony  or  statement  that  they  paid 


thirteen  hundred  dollars  of  the  claim  of  the 
jf^ifi tiff,  and  the  award  inclodes  that  sum,  not* 
withstanding  it  has  been  paid  once. 

(5)  The  arbitrators  had  no  authority  in  law  to- 
make  any  award  against  the  defendants. 

(6)  The  arbitrators  had  no  authority  in  &et  to 
make  any  award  a$^inst  the  defendants. 

(7)  The  plaintiff  misconducted  himself  before 
the  arbitrators,  and  took  away  from  them  a  paper 
statement  produced  by  the  defendants  that  showed 
materiaHacts,  before  the  same  was  considered  by 
the  arbitrators. 

(8)  The  arbitrators  made  a  mistake  in  law  by 
pronouncing  the  deed  made  by  the  plaintiff  for 
the  defendants  a  good  and  sufficient  deed,  when 
in  truth  it  was  only  a  rough  draft  from  which 
both  the  plaintiff  and  the  defendants  have  caused 
good  deeds  to  be  prepared.  This  deed  of  itfelf 
being  so  imperfectly  made  that  it  would  not  be 
received  in  evidence  in  any  Court  of  law  as  a 
valid  deed  for  the  conveyance  of  any  land. 

The  Court,  Mayer,  P.  J.,  dismissed  the  ex- 
ceptions, but  referred  the  cause  back  to  the 
arbitrators  to  ascertain  whether  the  payment  of 
$1300  was  made  by  the  defendants  upon  the 
order  of  November  28,  1885.  Subsequently 
plaintiff  filed  a  receipt  acknowledging  the  pay- 
ment of  $1300,  the  Court  then  entered  judgment 
on  the  corrected  award  for  $6384.71.  Defend- 
ants then  took,  this  writ,  assigning  for  error  the 
refusal  of  ^he  eight  exceptions  and  the  entry  of 
the  judgment. 

J.  O.  Johnson  and  Henry  C.  Parsons^  for 
plaintiffs  in  error. 

A  submission  to  arbitration  is  revocable  before 
consummation. 

Power  p.  Power,  7  Wfttts,  213. 

McGhean  v,  Daffield,  5  fiarr,  497. 

PalBt  V.  Caldwell,  26  Smith,  166. 

Johnson  v,  Andress,  5  Pfaita.  8. 

Keavy  o.  Shisler,  25  Smith,  79. 

The  award  was  payable  in  instalmente,  and 
therefore  no  judgment  could  be  entered  upon  it. 
Shoemaker  v.  Meyer,  4  S.  &  R.  456. 
Coleman  v.  Lnkens,  4  Wh.  347.  ~ 

B.  W.  Green  and  T.  O.  IHppU^  for  defendant 
in  error. 

The  dictum  of  Gibson,  C.  J.,  in  Power  v. 
Power  (7  Watts, .205),  relied  upon  by  t)laintiflfe  in 
error,  is  founded  on  early  English  authorities. 
The  law  is  now  otherwise  in  England  and  the 
weight  of  authority  is  clearly  otherwise  in  this 
country. 

Dexter  v.  Young,  40  N.  H.  130. 
Tyson  v,  Robinson,  3  Wendall,  333. 
s  Haskell  v.  Whitney,  12  Mass.  47. 
Comberland  r.  North  Tannonth,  4  Greenleaf,  468. 
Bray  v,  Bnglish,  1  Conn.  498. 
.    Ferris  v.  Mum,  2  Zabr.  161. 

See  also — 
Ozley  0.  (Mdden,  1  Dallas,  430. 
Buston  V.  Dunwoody,  1  Binney,  42. 
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An  attempted  revocation  just  as  the  award  U 
about  to .  be  announced,  and  when  there  is  pre- 
•umptive  evidence  that  the  party ^had  substantial 
knowledge  of  the  conclusions  at  which  the  referees 
had  arrived',  is  not  entitled  to  much  favor.  It 
cannot  be  asserted  except  under  a  clear  claim  of 
right. 

MiU^ell  V.  Newman,  4  Penny.  448. 
The  alleged  notice  of  revocation,  even  if  given, 
was  insufficient.  The  submission  in  this  case 
was  under  seal ;  the  alleged  notice  of  revocation, 
should  have  likewise  been  under  seal,  but  it  was 
not.  The  formality  of  the  revocation  must  follow 
i  and  conform  to  the  formality  of  tike  submission. 
If  this  rule  be  not  complied  with,  a  revocation, 
which  is  insufficient  under  it,  will  be  of  no  effect. 
'<  Thus  if  the  submission  be  under  seal,  so  also 
miAt  be  the  revocation." 

Morse  on  Arbitrations  and  Awards,  232. 

Howard  p.  Cooper,  1  Hill,  N.  Y.  44. 

Relyea  v,  Ramsey,  2  Wendell,  N.  Y.  602. 

Brown  v.  Leavatt,  26  Maine,  251. 

April  2,  1888.     Thb  Court.     This  was  an 

/        amicable  submission  of  differences  to  the  decision 

of  three  arbitrators  under  the  provisions  of  the 

Act  of  1836.     There  was  suit  pending  at  the 

'  time  but  the  agreement  provided  that  the  sub- 

mission should  be  made  a  rule  of  the  Court  of 
Common  Pleas  of  Cameron  County.  It  also 
pt'ovided  that  the  case  ghould  be  heard  and  de- 
cided upon  the  testimony  of  the  parties  without 
other  witnesses,  without  the  intervention  of  at- 
torneys and  without  appeal  by  the  parties.  The 
arbitrators  met  on  the  24th  of  May,  1886,  heard 
the  statements  of  the  parties,  made  an  award,  re- 
duced it  to  writing,  and  signed  it  on  the  same 
day.  The  parties'  had  knowledge  of  the  /act 
that  an  award  had  been  made  and  soon  after 
Buckwalter  saw  and  read  it.  It  was  not  filed 
because  it  was  regarded  as  wanting  in  some  mat- 
ters of  form,  but  was  retained  by  the  arbitrators 
with  a  view  of  getting  together  to  correct  the 
supposed  defects  in  form.  Meantime  Buck- 
waiter  claimed  that  he  should  be  allowed  some 
further  credit  and  applied  to  the  arbitrators  for 
leave  to  make  this  claim  before  them  while  the 
award  was  yet  under  their  control.  On  the  24th 
Nov.  1886,  a  meeting  of  the  arbitrators  was  held, 
the  award  was  corrected  and  the  statement  of 
Buckwalter  in  support  of  his  claim  to  additional 
credit  heard  and  the  credit  allowed.  At  this 
point  a  notice  of  revocation  was  served  upon  the 
arbitrators  by  Buckwalter,  but  they  signed  the 
corrected  award  and  it  was  subsequently  filed  in 
the  Court  of  Common  Pleas.  Exceptions  were 
filed  alleging  defects  in  the  form  of  the  award 
and  a  revocation  of  the  power  of  the  arbitrators. 

t0  These  were  dismissed  by  the  Court  below  and 
judgment  entered  on  the  award  and  this  action  of 
the  Court  is  assigned  for  error. 


As  a  general  rule  it  may  be  said  that  the  power 
thus  exercised  by  the  Courf  in  setting  an  award 
aside  or  entering  judgment  upon  it  is  analogous  to 
that  exercised  in  granting  or  refusing  a  new  trial 
after  a  verdict.  It  is  a  supervisory  control  o?er 
the  proceedings  in  its  presence  or  upon  its  reoorda 
and  is  largely  discretionary.  Such  action  should 
not  be  disturbed  unless  error  appears  in  the 
record.  (Shisler  v.  Keavy,  7^  Pa.  82 ;  Ro^gen 
et  al.  V.  Playford,  2  Jones,  181.) 

In  this  case  the  parties  organized  their  own 
tribunal,  provided  their  own  '*  code  of  procedure'* 
and  agreed  to  be  bound  by  the  result.  There  ia 
no  consideration  of  public  policy  forbidding  such 
an  agreement,  nor  any  reason  why  it  should  not 
bind  those  who  enter  in  to  it.  (McCahanv.  Reamj, 
33  Pa.  535.)  The  Court  below  could  only  re- 
lieve  against  such  an  award  for  dear  mistakes  or 
for  misconduct  on  the  part  of  the  arbitrators,^  and 
as  neither  of  these  was  made  to  appear  the  ex- 
ceptions were  properly  dismissed.  But  it  is  ai- 
lege4  ^^^^  ^^^  submission  was  revoked  by  Back^ 
waiter  before  the  corrected  award  was  signed  and 
that  it  was  for  that  reason  a  nullity.  The  facts 
appear  to  be  that  the  award  was  really  made  on  the 
24th  May,  1866,  after  the  parties  were  heard,  that 
it  was  written  out  and  signed,  and  that  the  parties 
had  knowledge  both  of  the  fact  that  the  award  was 
made  and  of  its  character.  The  subsequent  delay 
was  not  for  deliberation  upon  the  character  of  the 
award,  but  for  the  correction  of  some  supposed 
defects  of  form.  The  meeting  oi  the  arbitiators 
in  November  was  not  for  the  purpose  of  re-hear- 
ing or  re-opening  the  case,  but  for  the  prepara- 
tion of  a  better  form  for  their  award,  and  to  bear 
Buck  waiter's  claim  to  an  additional  credit.  A 
notice  of  revocatioii,  served  at  this  time,  came 
too  late.  In  Mitchell  t;.  Neuman  (4  Penny- 
packer,  443),  the  revocation  was  served  after  the 
case  had  been  beard,  but  before  the  award  was 
announced,  and  it  was  held  to  be  too  late.  In 
McOeehan  t^.  Dufileld  (5  Barr,  497-^00),  an 
award  had  been  sent  back  for  correction  by  the 
Court,  and  the  notice  of  revocation  was  served 
before  the  corrected  avtrard  was  made,  bnt  this 
also  was  held  too  late. 

In  Shisler  v.  Beamy  (75  Pa.  79),  the  notice 
of  revocation  was  served  on  the  same  day  on 
which  the. award  was  made,  but  whether  the 
award  or  the  revocation  was  first  in  time,  did  not 
appear.  The  plaintiff  sought  to  show  that  the 
revocation  was  first,  but  this  Court  declined  to 
look  into  the  depoutions.  The  role  in  Pennsyl- 
vania seems  to  be  that  a  notice  of  revocatieo  ts 
be  effective  must  be  served  before  an  award  J^ 
been  agreed  upon.  While  the  case  is  in  pragress 
either  party  may  revoke,  but  where  ihe  trial  was 
concluded  and  the  arbitrators  have  i^reed  sab- 
stantially  upon  their  award  it  is  too  lata.  The 
arbitrators  have  then  discharged  the  duty  put 
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npon  tbem  by  the  parties  and  nothing  remains 
Imt  to  reduee  their  condasion  to  form.  A  party 
ought  not  to  be  permitted  to  take  the  chances  of 
•  trial  and  when  he  finds  an  award  is  to  be  made 
a^aiost  him,  revoke  the  power  of  the  arbitrators. 
'Hie  fiict  that  the  award  has  not  been  reduced  to 
writing  is  immaterial.  Like  a  verdict,  it  may  be 
pot  in  form  after  its  character  has  been  decided 


The  revocation  in  this  case  was  too  late.  After 
m  award  was  made  on  the  24th  May,  the  power 
to  revoke  was  gone. .  There  was  no  general  re- 
opening of  the  case  after  that  date,  and  Buck- 
waiter  was  made  aware  of  the  character  of  the 
award  soon  after.  The  allowance  of  a  credit  to  him 
at  his  request  by  the  arbitrators  made  the  award 
more  favorable  to  him,  but  it  gave  him  no  right 
of  revocation.  It  did  not  change  the  character 
of  their  finding  or  of  the  basis  on  which  it  had 
been  made,  but  adhering  to  both  it  gave  him  an 
additional  credit.  The  ruling  of  the  learned 
Judge  of  the  Court  below  was  riglit,  and 

Judgment  affirmed. 

Opinion  by  Williahs,  J. 

Thukket,  J.,  absent.  w.  m.  s.,  jr. 


JtB.  'SS,  173. 


February  29, 1888. 

Heydt  v.  Frcy. 

htimmeta  %n  writings — Par^  tvidtnue  to  vary. 

Wh«r»  a  note  sued  upon  is  an  absolute  obligation 
for  the  pi^Tment  of  a  oertain  sum  one  year  after  date 
with  intereit,  parol  proof  will  not  be  admitted  to  prove 
that  the  note  was  a  contract  to  pay  interest  only  to  the 
payee,  and  the  principal  sum  either  not  at  all,  or  to  a 
\  thM  person  upon  the  footing  that  it  was  her  money 
reeeiTod  as  an  advanoement.  8neh  a  theory  is  at  war 
with  a&y  ooaoeivable  reading  of  the  instrument  and  a 
simple  destruction  of  the  written  contract. 

I^OB  V,  Huntingdon  Bank,  14  8.  &  R.,  distinguished. 

Where  no  one  was  present  or  has  testified  as  to 
w^  took  plaoe  when  the  note  in  suit  was  executed, 
it  isBot  known  what  then  transpired,  or  that  anything 
transpired  except  the  mere  signing  of  the  note,  and 
there  is  no  foundation  upon  which  an  offer  of  proof  of 
lobsequent  declarations  can  stand. 

Any  verhal  agreements  or  declarations  which  are  to 
affect  the  instrument  sued  upon  must  be  oontempora- 
neoQS  with  it. 

Error  to  the  Common  Pleas  of  Berks  County. 

Debt,  by  Isaac  Frey  and  Jeremiah  Dierolf,  ex- 
I  e«tton  of  Sarah  Boyer,  deceased,  against  David 
'  B«)Idt.  The  facts  are  fully  set  forth  in  the  re- 
port of  Frey  v.  Heydt  (20  Wbbklt  Notes, 

when  the  case  was  called  for  trial  a  second 
time)  the  plaintiff  in  error  made  a  long  offer  of 
testimony.     The  said  offer  was  of  testimony  of 


declarations  made,  not  at  the  time  of  the  execu- 
tion of  the  not«,  but  before  and  after  such  execu- 
tion. Being  objected  to,  the  Court  propounded 
a  question  to  the  defendant's  counsel,  which,  with 
the  answer  and  roling  of  the  Court,  was  as  fol- 
lows : — 

"  The  Court  :  Is  it  proposed  by  the  defen- 
dant that  the  testimony  offered  shall  be  different 
from  that  which  occurred  on  the  former  trial,  as 
contained  in  the  case  between  the  same  parties, 
reported  20  Weekly  Notes,  196?  Or,  is 
there  any  addition  to  their  former  testimony  by 
this  witness? 

"  Mr,  Snyder:  We  jreply  that  we  propose  to 
show  what  we  say  in  the  offer.  We  admit  that, 
in  our  judgment,  it  will  not  be  anything  new  or 
essentially  different  from  what  is  in  the  evidence 
that  was  in  the  case  before ;  there  may  be  one  or 
two  points  wherein  it  wiU  differ  slightly,  but  not 
substantially." 

^*  The  Codbt  :  Unless  the  plaintiffs  desire  this 
evidence  to  go  in,  with  the  explanation  made  by 
defendant  to  the  question  of  the  Court,  the  l>b- 
jection  is  sustained.     Exception  for  defendant.'* 

Verdict  for  plaintiffs  for  $1090.88  and  judg- 
ment thereon.  Defendant  took  this  writ  and 
assigned  as  error  the  refusal  of  the  Court  to  ad- 
mit his  offer  of  evidence. 

Jeff  Snyder  {George  F.  B<ier  and  JBrmenirotU 
S^  Ruhl  with  him),  for  plaintiff  in  error. 

The  evidence  ofiered  would  bring  this  case 
within  former  rulings  of  this  Court. 

Lyon  V.  finnthigdon  Bank,  14  8.  k  R.  388. 

Reariok  r.  Swiaehart.  1  Jones,  289, 

Reariok  v.  Bearick,  3  Harris,  66. 
There  is  a  class  of  cases  in  which  parol  evi- 
dence of  what  transpired  before  the  execution  of 
a  writing,  has  been  admitted  to  contradict  or  vary 
the  terms  of  the  writing. 

8tnbb  0.  King,  14  S.  k  R.  206. 

Frederiok  v,  Campbell,  Id.  298. 

Bowman  o.  Bittenhndon,  4  Watts,  290. 

Flagler  o.  Pleias,  3  Rawle,  345. 

Oyrui  G,  Derr  (Henry  C.  C  Reher  with  him), 
for  defendants  in  error. 

If  there  was  no  tubstenHal  difference,  there 
was  virtually  no  difference,  and  all  that  was  said 
of  the  testimony  of  this  Court  when  the  case  was 
here  before,  may  with  propriety  be  repeated. 

April  2,  1888.  The  Covkt.  After  a  patient 
examination  of  the  extended  oflfer  of  proof 
rejected  by  the  learned  Court  below,  we  are  un- 
able to  discover  any  material  difference  in  it  from 
the  testimony  given  on  the  former  trial.  The 
note  in  suit  was  an  absolute  obligation  for  the 
payment  of  $850*  one  year  afier  date  with 
interest  at  five  per  cent.  It  is  impossible  tiiat 
this  note  can  be  treated  as  in  any  manner  a  con- 
tract to  pay  interest  only  to  the  payee,  Sarah 
Boyer,  and  the'  principal  sum  either  not  at  all,  or 
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to  Mrs.  Heydt  upon  the  footiBg  that  4t  was  her 
money  received  from  her  mother,  Mrs.  Boyer,  as 
an  advaacement.     Sooh  a  theory  is  absolutely  at 
war  with  any  conceivable  reading  of  the  instru* 
ment,  and  hence  the  parol  proof  offered  was  a 
simple  destruction  of  the  written  contract.     In 
this  respect  the  case  differs  radically  from  Lyon 
V.  Huntingdon  Bank  (14  &  ^Sc  B.  288).    There 
the  written  and  verbal  agreements  could  stand 
together.     The  former  was  subject  to  the  latter, 
and  the  attempted  use  of  the  former  in  violation 
of  the  latter  was  held  a  fraud  against  which  a 
chancellor  would  relieve*     It  was  very  true  that 
the  vwbal  agreement  in  that  case  was  made' 
several  years  be&re  the  instrument  in  suit  was 
given,  but  the  instrument  in  suit  was  merely  the 
last  df  a  series  of  renewals  of  the  original  note, 
at  the  making  of  which  the  verbal  agreement 
waa  made  respecting  the  collaterals,  which  were 
to  be  looked  to  alone  as  the  source  of  payment. 
The  contract  itself  was  not  changed  by  the  ver- 
bal proofs  but  only  the  use  to  be  made  of  it,  and 
so  we  said  in  both  Rearick  v.  Swinehart  (1  Jones, 
289),  and  Rearick  tv.  Rearick  (3  Harr.  66).     In 
the  latter  <^e,  however,  when  it  came  back  after 
a  second  trial,  and  ^  abortive  attempt  to  prove 
what  waS)  upon  the  first  trial,  a  very  liberal  offer 
of  testimony,  rejected  by  the  Court  below,  some 
very  salutary  remarks  were  made  by  the  Judge 
delivering  the  opinion,  which  are  quite  apposite 
to  the  contentions  of  the  plaintiff  in  error  in  the 
present  case.    Thus  on  p.  72,  Bell,  J.,  said : 
*^  Now  in  the  somewhat  unsteady  course  of  deci- 
sion upon  this  vezed  point  of  evidence,  if  any 
principle  has  been  adhered  to  with  tenacity,  it  is, 
that  oral  proof  to  vary  or  effect  a  written  instru- 
ment must  be  confined  to  what  occurred  at  the 
execution  of  iU     .     .     .     Even  thus  restricted 
it  is  acknowledged  to  be  full  of  danger.     Were 
the  door  opened  still  wider  for  the  admission  of 
all  the  loose  dicta  of  the  parties,  running,  it 
might  be,  as  in  this  instance,  through  a  long 
course  of  years,  the  flood  of  evil  would  become 
so  great  as  to  sweep  before  it  every  barrier  of 
co^denoe  and  safety  which  human   foresight, 
springing  from  experience,  is  so  sedulous  to  raise 
against  the  treachery  of  memory  and  the  false- 
hood of  meD.    To  avoid,  therefore,  what  would 
really  be  a  social  calami^,  it  is  recognized  as  a 
settled  maxim,  that  oral  evidence  of  an  agree- 
ment or  nnderstanding  between  parties  to  a  deed 
or  other  written  instrument  entertained  before  its 
execution  shall  not  be  heard  to  vary  or  materially 
afifectit.     •     •     •     Accordingly  the  settled  rule  is 
that  when  a  oontract  has  been  reduced  to  writing, 
it  is  understood  as  expressing  the  final  conclu- 
sions of  the  oontracttng  parties,  and  fully  accepted 
as  merging  all  prior  negotiations  and  understand- 
ings whether  agreeing  or  consistent  with  it.'^ 
As  we  stated  in  our  former 'opinion  in  this 


case,  there  was  no  proof  of  contemporary  acts  or 
declarations.  No  one  was  present,  or  has  testi- 
fied as  to  what  took  place  when  the  note  in  suit 
was  executed.  We,  therefore,  cannot  know  what 
then  transpired,  or  that  anything  transpired 
except  the  mere  signing  of  the  note.  This  being 
so,  there  was  no  foundation  upon  which  the  o<ff<sr 
of  proof  of  the  subsequent  declarations  coold 
stand.  This  also  was  met  in  the  former  opinioa 
by  another  citation  from  Rearick  v.  Reariejc, 
iupra^  so  entirely  appropriate  that  it  will  bo^r 
repetition.  <*As  to  the  subsequent  declarations 
of  the  testator  it  has  been  already  intimated  their 
competency  is  altogether  dependent  on  the  effi- 
cacy of  the  first  conversations  as  instruments  of 
proof.  The  former  are  received  only  as  corrob- 
orative of  the  latter,  and  these  being  excluded, 
there  remained  nothing  upon  which  those  can  be 
supported."  The  present  ofier  does  not  change 
the  former  situation  in  this  respect. 

It  only  remains  to  say  that  the  *<  transaction" 
involved  in  the  present  controversy  is  the  note  in 
suit,  and  any  verbal  agreement  or  declarations 
which  are  to  effect  that  instrument  must  be  con- 
temporaneous with  it.  Whether  Mrs.  Boyer  at 
some  time  anterior  to  this  made  an  advancement 
to  her  daughter,  Mrs.  Heydt,  of  a  sum  of  money, 
is  another  and  a  different  question,  the  deter- 
mination of  which  must  not  be  confused  with 
that  of  the  note  in  suit.  If  the  money  belongs 
to  Mrs.  Heydt  because  it  was  advanced  to  her, 
she  can  doubtless  assert  her  claim  to  it  in  some 
appropriate  form  and  proceeding,  but  the  con- 
sideration of  that  question  is  quite  aside  from 
the  present  contention.  We  are  of  opinion  that 
the  offer  of  testimony  on  the  part  of  the  defen- 
dant was  properly  rejected  and  therefore 

The  judgment  is  affirmed. 

Opinion  by  Green,  J. 

Tbunket  and  WiLLLOiS,  JJ.,  absent. 

u.  8.  p.  N. 


July  *87, 144.  March  5, 1SS8. 

Whitehall  Manufacturing  Co.  v.  Wiseetal. 

Evidence — Warrant f — What  %$  meant  hy 
^^  grade,**  **kind,**  or  ^^quaiity." 

Where  there  are  two  kinds  of  elding  known  to  the 
lumber  trade  as  No.  3  siding  and  No.  4  siding,  and  the 
testimony  shows  that  there  is  a  palpable  difference 
between  No.  3  and  No.  4,  No.  4  being  of  less  Talae 
than  No.  3,  it  is  not  error  to  instract  the  Jnrj  that  if 
lumber  sent  to  defendants  who  had  ordered  '^o.  3 
siding,"  was  of  poor  quality,  bat  still  was  No.  3,  they 
would  be  bound  to  pay  the  fall  price  of  No.  3 ;  bat  if 
it  was  No.  4  they  were  only  bound  to  pay  the  price  of 
No.  4. 

The  difference  must  he  one  of  **kind,'*  and  where 
the  witnesses  and  Court  use  the  word  **  gr»de"  in  the 
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sense  of  »  diWeion  intc  dHFerent  kiads,  the  jury  eonld 
not  be  misled  hj  H.  It  is  a  mere  pl«y  upon  words 
to  8*7  tbat  beeaose  "  gn/^^*  meaos  qaality,  therefore 
obIj  quality  is  meant  when  the  word  grade  is  used, 
and  the  context,  both  of  the  testimony  and  the  oharge. 
folly  illustrates  that  no  snoh  confusion  was  intended 
orespressed. 

Error  to  the  Common  Fleas  of  Northampton 
Connty. 

Assumpeity  by  the  Whitehall  Manufacturing 
Company  against  L.  R.  Wise,  Joseph  R.  Wise, 
and  Hiram  Wise,  trading  as  Wise  Bros.,  to  re- 
cover price  of  car  of  No.  8  siding  sold  by  plaintiff 
to  d^endants. 

On  the  trial,  before  Kebder,  J.,  the  following 
facts  appeared  :  Defendants  ordered  from  plain- 
tiffs* a  car  of  No.  8  siding  at  same  price  as  be- 
fore, spot  cash  as  soon  as  delivered."  The 
lumber  was  forwarded,  and  on  December  19, 
1881,  a  few  days  after  it  was  received,  defendants 
wrote  to  plaintiff  saying :  ^  The  car  of  siding  is 
in  and  as  soon  as  the  boys  gets  it  off,  they  have 
onloaded  some  allready,  and  we  see  it  don't  run 
a^  gdod  as  you  used  to  send  us,  unless  that  in  the 
car  win  turn  out  better.'*  In  reply  to  a  demand 
for  payment  of  price  of  the  lumber,  defendants 
wrote  to  plaintiff  <Mn  regards  to  the  car  of  No.  8 
siding,  we  can  send  you  draft  any  day,  but  cannot 
pay  you  that  price  for  that  siding,  as  we  wanted 
siding  the  same  as  you  always  sent  us  as  it  was 
worth  $4  per  M.  more  than  this,  and  it  is  too 
poor  for  our  trade,  as  we  can't  sell  a  bit  of  it  at 
the  price,  and  always  before  it  went  fast."  No 
other  correspondence  ib  reference  to  the  matter 
passed  between  the  parties. 

Plaintiff's  witnesses  testified  thfe  there  were 
five  grades  of  siding  known  to  the  trade,  and 
agreed  substantially  in  distinguishing  No.  8  fVom 
No.  4  as  set  forth  in  testimony  of  William  H. 
Ames,  quoted  in  the  opinion  of  the  Supreme 
Court,  infra. 

Plaintrff  submitted  the  following  points,  inter 
aUa : — 

(1)  The  defendants  having  used  the  lumber 
areiBStopped  from  defending  against  an  action  for 
the  priee  by  setting  up  the  defence  that  the  lum- 
ber was  of  inferior  quality.  Answer.  As  defining 
and  distinguishing  quidity  from  grade,  this  point 
I  would  affirm.  If,  however,  it  is  intended  in  the 
term  "  quality"  also  to  embrace  the  grade  of  the 
lumber,  then  I  would  deny  it  as  a  legal  proposi- 
tioii.    (Fifih  assignment  of  error.) 

(4)  If  the  lumber  was  of  an  inferior  quality  it 
was  the  duty  of  the  defendants  not  to  have  re- 
iel?ed  it  or  used  it  in  any  way.  Answer.  This 
pobt  I  also  affirm  as  qualified  by  my  general 
^  charge.  Too  must  bear  in  mind,  in  relation  to 
mjr  instructions  upon  these  points,  the  distinction 
which  I  made  between  kind  and  quality.  (Seventh 
assignment  of  error.) 


(6)  Had  there  been  no  delivery  or  a  con- 
ditional one  the  purchaser  might  not  have  been 
bound  until  the  quality  of  the  lumber  had  beeii 
ascertained;  but  the  parties  evinced  by  taking 
the  last  step,  that  nothing  remained  to  be  done 
in  order  to  perfect  the  contract  Answer.  This 
point,  as  a  legal  proposition,  I  affirm.  But,  as 
there  always  is  in  a  contract  of  this  character, 
where  a  specific  kind  of  lumber  is  ordered,  by  the 
filling  of  the  order,  a  warranty  as  to  kind,  the 
defendant  would  have  the  right,  either  to  refuse 
to  take  the  goods,  or  he  would  have  the  right  to 
accept  the  goods  and  to  set  off  as  a  defence 
against  the  suit  upon  the  bill  or  account  the 
damages  occasioned  to  him  by  reason  of  the 
breach  of  warranty.  (Eighth  assignment  of 
error.) 

Defendants  submitted  the  following  point,  inter 
alia  :— 

(8)  A  sale  of  lumber  as  No.  8  siding  warrants 
the  lumber  to  be  of  that  kind  and  grade.  Answer. 
This  point  I  affirm.     (Sixth  assignment  of  error.) 

The  Court  charged,  inter  oHa^  as  follows : — 

"  If,  however,  you  determine  from  the  evi- 
dence that  the  lumber  sent  was  not  No.  8  siding, 
but  that  it  was  a  lower  and  cheaper  grade  of  lum- 
ber, then  the  plaintiffs  are  entitled  to  recover 
whatever  may  be  the  difierence  in  your  judgment 
in  the  market  price  of  the  lumber  sent  and  the 
amount  of  the  plaintiffs  bill — I  mean  the  differ- 
ence in  value  between  the  kind  of  lumber  sent 
and  the  kind  of  lumber  ordered. 

"  If,  on  the  other  hand,  you  believe  that  it  was 
not  No.  8  siding,  but  that  it  was  No.  4^  or  what 
is  described  in  the  testimony  as  *  culls,'  then  the 
defendant  would  be  entitled  to  set  off  against  this 
bill  the  difiference  in  value  between  the  No.  4  and 
the  No.  8  siding  charged  for. 

**  If  it  was  not  No.  8  siding  but  was  No.  4,  and 
that  is  a  fact  that  you  must  determine  from  all 
the  evidence  in  the  case,  then  the  defendant 
would  be  entitled  to  deduct  from  the  amount 
claimed  by  the  plaintiff  whatever  was  the  differ- 
ence in  value  between  the  lumber  received  and 
No.  8  siding. 

'^  If  you  find,  however,  that  the  quality  of  the 
lumber  was  such  as  not  to 'entitle  it  to  be  graded 
as  No.  8  siding,  but  that  it  was  No.  4  siding, 
then  the  defendant  would  be  entitled  to  deduct 
from  the  sale  of  the  lumber  the  difference  in 
the  value  between  that  and  the  next  lowest  grade 
of  lumber,  whatever  you  may  find  it  to  be." 

Verdict  and  judgment  for  pkintiff  for  $6, 
whereupon  plaintiff  took  this  writ,  assigning  for 
error  the  answers  to  points  as  above  and  the  por- 
tions of  the  charge  of  the  Court  as  above  set 
forth.  * 

Thomas  F.  Bmmens  {Charles  F.  Walter  with 
him),  for  plaintiff  in  error. 

The    testimony  in  this  case  shows  that  the 
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grade  of  siding  marks  its  quality,  and  in  an  action 
for  the  price  of  goods  furnished  in  good  faith 
*♦  inferiority  of  quality  is  no  defence." 

Carondelet  Iron  Works  t;.  Moore,  78  III.  65. 

Fraley  v.  Bispbam,  10  Barr,  320. 

Whitaker  v.  Eastwiok,  25  Smith,  231.' 
P*  C.  Evans^  for  defendants  in  error. 
A  contract  to  deliver  goods  of  a  fixed  kind  or 
grade  can  be  enforced. 

Warren  v.  Phila.  Coal  Co.,  2  Norria,  440. 

Edwards  v,  Hathawaj,  1  Phila.  547. 

April  2,  1888.  The  Court.  The  articles 
which  the  defendants  ordered  was  "a  car  of  No. 
3  siding.''  The  defence  set  up  against  the  plain- 
tifib'  claim  was  that  the  lumber  sent  to  them  by 
the  plain tiflTs  was  not  No.  3  siding,  but  No.  4 
siding.  It  is  perfectly  manifest  from  all  the  tes- 
timony that  in  the  trade  there  was  a  very  palpa- 
ble difference  between  the  kind  of  siding  known 
as  No.  3  and  the  kind  known  as  No.  4.  It  is 
equally  certain  that  the  value  of  No.  4  was  mate- 
rially less  than  the  value  of  No.  3.  It  is  not 
questioned  that  if  the  kind  sent  to  the  defendants 
was  No.  4,  they  were  not  legally  bound  to  pay 
the  price  of  No.  8  for  it.  In  other  words,  the  de- 
fendants, if  the  kind  of  lumber  sent  them  was  No. 
4,  were  only  bound  to  pay  the  price  of  No.  4.  As 
we  understand  the  charge  of  the  learned  Court 
below,  this  was  the  way  in  which  the  case  was 
delivered  to  the  jury.  Thus  in  the  charge  the 
Court  said  to  the  jury :  ^<  Under  all  the  evidence 
we  have  concluded  to  submit  to  you  as  a  question 
of  fact  whether  this  lumber  so  delivered  at  that 
time  to  the  Wise  Bros.,  was  No.  3  siding  or 
whether  it  was  No.  4  siding.  If  it  was  No.  8 
siding,  although  it  may  have  been  poor  in  quality 
and  not  as  good  as  the  other  No.  3  that  they  may 
have  received  either  from  the  firm,  or  from  any 
other  person  from  whom  they  were  in  tlie  habit 
of  purchasing,  nevertheless  they  would  be  entitled 
to  recover.  If  it  was  not  No.  3  siding  but  was 
No.  4,  and  that  is  a  fact  that  you  must  determine 
from  all  the  evidence  in  the  case,  then  the  defend- 
ant would  be  entitled  to  deduct  from  the  amount 
claimed  by  the  plaintiff  whatever  was  the  differ- 
ence in  value  between  the  lumber  received  and 
No.  8.  siding." 

We  can  see  no  error  in  this.  The  jury  was 
carefully  admonished  not  only  in  this  but  in  other 
portions  of  the  charge,  that  if  the  lumber  sent 
was  of  poor  quality,  but  still  was  No.  8,  the  de- 
fendants would  be  bound  to  pay  the  full  price  of 
No.  8.  But  if  it  was  No.  4  and  not  No.  3,  the 
defendants  were  only  bound  to  pay  the  price  of 
No.  4.  In  every  legal  aspect  of  the  case,  this 
instruction  was  entirely  sound.  The  complaint  of 
the  plaintiffs  in  error  is  that  in  distinguishing 
between  No.  8  and  No.  4  siding,  only  a  difference 
in  quality  is  indicated  by  the  witnesses    and 


the  Court,  and  they  comment  specially  opon 
the  use  of  the  word  grade  as  distinguishing  a 
"  kind,**  when  it  really  distinguidhes  only  a  qual- 
ity. So  far  as  the  Court  is  concerned  particular 
care  was  taken  to  indicate  that  the  difierenee 
must  be  one  of  kind,  and  while  the  word  ^^ grade'* 
was  occasionally  used  both  by  the  witnesses  and 
the  Court,  it  was  only  used  to  designate  the  same 
subject  as  was  expressed  by  the  word  **  kind." 
We  can  see  no  difference  in  the  words  themaebres 
as  expressive  of  the  same  idea.  The  word  ^grade*** 
is  perhaps  somewhat  more  technical,  but  it  is  per* 
fectly  manifest  that  the  classification  of  the  lum- 
ber into*numbered  grades,  as  Nos.  1,2,  8,  and  4, 
was  in  the  trade  a  practical  division  of  it  into 
different  kinds.  At  any  rate  this  was  the  sente 
in  which  the  witnesses  and  the  Court  used  the 
word  **  grade,**  and  the  jury  could  not  be  misled 
by  it  It  is  a  mere  play  upon  words  to  say  that 
because  '^ grade"  means  also  '*  quality"  thereapoa 
only  quality  was  meant  when  the  word  grade  was 
used,  and  the  context  both  of  the  testimony  and 
charge  fully  illustrates  that  no  such  confusion  was 
intended  or  expressed.  It  is  true  that  No.  4  sid- 
ing was  in  quality  inferi6r  to  No.  8,  and  this  was 
necessarily  developed  in  the  examination  of  the 
witnesses,  but  that  circum^M^nce  does  not  alter, 
but  rather  confirms  the  fact  that  in  the  tracte  No. 
8  siding  is  one  kind  and  No.  4  another.  Some  of 
the  witnesses  describe  the  disttnction  by  defining 
the  physical  differences  in  the  two  grades.  Thus 
William  H.  Ames,  an  expert  witness  for  plain- 
tiflB,  testifies :  '<  There  are  five  grades  of  siding 
known  to  th^  trade ;  No.  8  is  distinguished  from 
the  others  as  follows:  We  grade  white  sap  and  good, 
sound  knots  ^nto  No.  8 ;  shake  and  black  sap 
goes  into  No.  4,  or  culL'*  So  that  it  would  seem 
white  sap  and  sound  knots  constitute  No.  8,  and 
black  sap  and  shake  or  loose  knots.  No.  4.  It  is 
unnecessary  to  refine  upon  the  distinction.  It  is 
manifest  throughput  the  testimony  and  the  <iue6- 
tion  was  fairly  and  carefully  submitted  to  the 
jury  whether  the  lumber  in  question  was  No.  3 
or  No.  4  siding,  and  they  have  found  it  was  No. 
4  upon  what  seems  to  us  ample  testimony  to  that 
effect.  This  disposes  of  all  the  assignments  of 
error,  except  the  third  and  fourth,  and  in  then 
there  is  no  merit. 

Judgment  afiirmed. 

Opinion  by  Grbbn,  J. 

TbumkeT)  J.,  absenu  h.  s.  p.  n. 
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Oet.  '87,  W.  October  11,  1887. 

Overseers  of  Gilpin  Township  v.  Overseers 
of  Parks  Township. 

/^  Jati^s^Act  of  June  13,  1836— Orrfer  of  re- 
mwal  of  person  '*  Hkely  to  become  chargeable^* 
—  When  void — Duties  of  justice  of  the  peace 
in  such  case, 

W.  with  bis  wife  and  seTen  children  lived  in  P. 
IWwhip  fwr  BMirlj  two  yean.  They  suppoi-ted 
UMMsrivw  by  tbeir  own  labor,  supplemented  at  times 
hj  the  gifts  of  neighbors.  .W.  had  not  applied  to  the 
oreneers  of  the  poor  for  relief,  nor  had  application 
been  made  in  his  behalf.  The  overseers,  fearing  that 
be  migbt  become  chargeable  to  the  township,  made  an 
dUavit  before  «  justice  of  the  peace  that  W.  and  his 
iMily  **  were  likely  to  become  chargeable  to  P.  Town- 
Bbif /'  and  that  his  last  settlement  was  in  Q.  Township. 
Tbe  JQstice  without  notice  to  W.,  and  without  the 
tMtimony  of  witnesses,  and  without  any  form  of  ad- 
joAieation  issued  an  order  authorizing  the  overseers  to 
rawre  W.  and  his  family  to  G.  Township,  and  they 
were  sotually  removed  from  their  own  house.  A 
motiou  to  quash  the  order  of  removal  was  refused  : , 

Beldf  to  be  error. 

Upon  complaint  being  made  by  overseers  to  a  Justice 
alleging  tbe  liability  of  a  person  to  become  chargeable, 
it  is  the  duty  of  the  justice  to  notify  the  person  so 
ebirged,  and  upon  such  notice  to  inquire  into  an4  ad- 
jndiute  upon  the  truth  of  the  complaint. 

An  order  of  removal  made  in  such  case,  without 
DStieeto  the  person  affected  by  it,  and  without  an  ad- 
Ja4iMtion  upon  the  oomplaint,  is  not  merely  irregular 
bat  void ;  and  an  actual  removal  of  the  person  so 
charged  from  his  house,  is  a  violation  of  the  Bill  of 
Rights. 

A  pauper  is  not  entitled  to  such  notice,  for  the  con> 
test  is  then  between  the  poor  districts  in  order  to 
determine  which  of  them  should  be  held  for  the  sup- 
peii  of  one  who  is  a  public  burden. 

Error  to  the  Comiiion  Pleas  of  Armstrong 
Countj. 

Apped  of  the  Overseers  of  the.Poor  of  Gilpin 
Township  from  an  order  of  removal  of  Alexander 
Williams  and  his  family  obtained  by  the  Over- 
seers of  the  Poor  of  Parks  Tbwnship. 

Upoa  tbe  trial  the  folloyring  facts  appeared : — 
Akiander  WiHiams,  a  colored  man  about  fifty 
jemofage,  bad  a  legal  settlement  in  the  township 
of  Gilpin,  Armstrong  County.  He  removed  there- 
from and  took  up  his  residence  in  the  township  of 
Parks,  in  said  county,  where  he  was  living  with 
his  family  at  the  time  information  was  made  by  the 
Oreweers  of  Parks  Township,  before  two  justices 
in  Leechbnrg  Borough,  that  he  was  likely  to  become 
a  charge  upon  said  township  of  Parks,  and  upon 
which  an  order  of  removal  was  granted,  author- 
taug  his  removal  to  Gilpin  Township.  In  pur- 
suance of  this  order,  Williams  and  his  wife,  and 
some  members  of  his  family,  were  duly  taken  to 
Gilpin  Township,  and  a  copy  of  the  order  de- 
livered to  one  of  the  overseers  of  that  township, 


who  refused  to  receive  tbe  Williams   family  as 
well  as  the  order  of  removal. 

Williams  was  a  laboring  man  and  somewhat 
infirm ;  some  of  his  family,  it  appears,  were  self- 
sustaining,  and  wodted  oat  and  assisted,  to  some 
extent,  in  the  support  of  tbe  fiamily.  They  were, 
from  the  evidence,  sometimes  well  supplied  with 
provisions,  and  at  the  date  of  their  removal  seem 
to  have  had  sufficient  for  their  immediate  wants. 
At  other  times  they  were  badly  off,  and  were 
given  by  the  neighbors  voluntary  assistance  in 
the  way  of  provisions,  clothes,  etc.  It  was  also 
testified  that  Williams  eatned  money  and  was  of 
ability  to  earn  money. 

Phiintifis  asked  the  Court  to  charge,  inter  aiiay ' 
as  follows : — 

(1)  That  an  order  of  removal  presupposes  that 
the  party  or  parties,  for  whose  removal  an  order 
is  granted,  to  have  been  an  actual  charge  on  the 
township  applying  for  such  order ;  or  that  an 
order  for  relief  has  been  legally  issued  and  placed 
in  the  hands  of  an  overseer  of  such  township  for 
such  party  or  parties.  Answer,  Refused^  as 
applied  to  the  facts  of  this  case. 

(3)  That  the  law  confers  no  right  or  power 
upon  any  two  justices  of  the  peace  to  grant  an 
order  to  overseers  of  the  poor  for  the  removal  of 
any  person  or  persons  from  one  township  to  an- 
other, unless  such  person  or  persons  are,  at  the 
time  of  the  granting  thereof,  an  actual  charge  on 
the  township  applying  for  such  order,  or  an  order 
for  the  reliefer  such  person  or  persons  is  in  the 
hands  of  the  overseers  of  such  township,  where- 
by such  person  or  persons  is  or  are  liable  to  be- 
come chargeable  to  such  township.     Refused, 

(4)  That  in  all  cases  where  an  order  of  re- 
moval is  granted,  the  proceeding  before  the  justices 
of  the  peace  roust  show  that  there  was  an  ad- 
judication, that  the  township  was  already  charge- 
able ;  or  by  virtue  of  an  order  of  relief  was  likely 
to  become  chargeable.     Refused, 

(7)  That  it  does  not  appear  anywhere  in  this 
case,  that  in  granting  the  order  there  was  an  ad- 
judication by  the  justice.     Refused, 

(8)  That  the  order  of  removal  must  be  quashed, 
and  Parks  Township  pay  the  costs.     Refused, 

A  motion  to  quash  the  order  of  removal  was 
refused,  Neale,  P.  J.,  saying,  inter  alia ;  **  The 
16th  section  of  the  Act  of  June  13,  1836  (Purd. 
Dig.  1345-6),  not  only  provides  for  the  removal  of 
actual  paupers,  but  for  persons  likely  to  become 
paupers. 

"  The  importance  of  this  provision  becomes 
evident  when  it  is  considered  how  readily  every 
district,  upon  the  slightest  apprehension  of  any  of 
its  citizens  becoming  paupers,  tries  to  have  them 
shifted  elsewhere  and  thus  escape  liability.  So 
it  is  one  of  the  first  duties  of  the  overseers  of  the 
poor  not  only  to  look  aAer  and  care  for  the  actual 
poor,  but  vigilantly  to  take  heed  that  their  dis- 
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trict  be  not  called  upon  to  bear  the  burdens  that 
should  be  borne  by  other  districts;  and  in  the 
observance  of  this  duty  to  see  that  indigent  per- 
sons coming  from  other  localities  do  not  by  one 
or  the  other  easy  methods,  designated  under  the 
poor  laws,  acquire  permanent  settlement, 

*Mt  is  very  easy  to  see  how  this  duty  may  be 
exceeded,  and  the  rights  of  citizens  in  their 
privilege  of  selecting  houses  may  be  violated,  so 
that  when  the  over-zealous  overseer  acts  without 
sufficient  cause,  he  himself  may  become  liable. 
But  in  the  present  case,  after  reviewing  the  testi- 
mony, the  conclusion  cannot  be  avoided  that 
Williams  was  likely  to  become  a  pauper,  and  if 
that  were  so,  then  the  duty  was  cast  upon  the 
overseers  to  see  that  he  and  his  family  should  not 
become  a  charge  upon  Parks  Township." 

Plaintiffs  then  took  this  writ,  assigning  for 
error  the  refusal  of  their  points,  the  portion  of  the 
opinion  above  quoted,  and  the  refusal  to  quash 
the  order  of  removal. 

David  Barclay  (Samuel  M,  Oro$hy  with 
him),  for  plaintifis  in  error. 

J,  H,  McCain  (M,  F.  Leasan  with  him),  for 
defendants  in  error. 

January  8,  1888.  The  Codbt.  The  facts 
important  to  a  correct  understanding  of  the  ques- 
tion in  this  case  are  few  and  free  from  contro- 
versy. 

One  Alexander  Williams,  a  colored  laborer, 
with  his  wife  and  seven  cfaildren,  lived  in  Parks 
Township,  Armstrong  County,  in  December, 
1884,  and  for  nearly  two  years  prior  thereto. 
He  had  supported  his  family  by  his  own  labor 
and  that  of  his  older  children,  supplemented  at 
times  by  the  gifts  of  Kind- hearted  neighbors.  He 
had  not  applied  to  the  overseers  for  aid  nor  had 
any  one  made  application  on  his  behalf.  The 
overseers  of  the  poor,  however,  fearing  that  he 
might  become  chai^eable  to  the  district  which 
they  represented  at  some  time,  and  not  willing 
that  his  residence  in  their  district  should  ripen 
into  a  settlement  nnder  the  poor  laws,  went  before 
a  justice  of  the  peace,  and  made  an  affidavit  that 
Williams  and  his  family  were  likely  to  become 
chargeable  to  the  township  of  Parks,  and  that  his 
last  settlement  was  in  Gilpin  Township.  The 
justice  thereupon,  as  his  docket  entries  show, 
without  notice  to  Williams,  without  the  testimony 
of  a  witness,  and  without  any  form  of  adjudica- 
tion, issued  an  order  authorizing  and  requiring 
the  overseers  to  remove  Williams  and  his  family 
to  Gilpin  Township. 

Armed  with  this  order  they  came  to  the  cabin 
of  the  colored  man,  while  he  and  his  family  w^re 
at  their  breakfast,  loaded  the  father,  mother,  and 
four  children  into  a  wagon  and  proceeded  to  ^<  re- 
move" them  from  Parks  Township. 
•    The  colored  man  tells  the  story  of  their  re* 


moval  with  simplicity  and  pathos  thus :  "  I  told 
him  (the  overseer)  be  needn't  bother  about  me, 
I  had  plenty  to  eat.  He  said  he  was  goiD<(  to 
take  me  if  I  did  have  plenty  to  eat.  Me  and  my 
family  got  into  the  wagon.     It  reminded  me  of 

old  times I  told  him  I  was  not  going. 

He  said  I  should  go,  if  I  did  not  they  would 
make  me ;  that  if  I.  rebelled  they  would  take  me 
by  force.     He  never  said  why  I  would  have  to 

go." 

The  overseers  of  Gilpin,  to  whom  Williams 
and  his  family  were  taken,  appealed  froq^  the  or- 
der of  removal,  and  on  the  trial  asked  the  Court 
of  Quarter  Sessions  to  hold  '^  that  it  does  not 
anywhere  appear  in  this  case  that  in  granting  the 
order  there  was  an  adjudication  by  the  justice." 
This  the  Court  declii^ed.  The  appellant  also 
asked  the  Court  to  quash  the  order  of  removal, 
which  was  dediaed.  This  ruling  of  the  Court 
was  erroneous.  When  the  overseers  of  Park 
Township  made  their  complaint  against  Wil- 
Jiams,  alleging  his  liability  to  become  chargeable, 
it  was  the  duty  of  the  justice  to  direct  notice  to 
him  of  the  complaint,  and  upon  such  notice  to 
inquire  into  and  adjudicate  upon  the  truth  of  the 
complaint.  If  Williams  had  been  a  pauper  be 
would  not  have  been  entitled  to  notice  of  the  pro- 
ceedings for  his  removal.  The  contest  in  that 
case  would  have  been  between  the  poor  districts, 
in  order  to  determine  which  of  them  should  be 
held  for  the  support  of  one  who  was  a  pubHo  bur- 
den. In  that  contest  he  could  have  no  interest 
Here,  however,  the  proceeding  was  against  one 
who  was  not  a  public  burden.  The  complaint 
against  him  was  that  he  was  likely  to  beeome 
chai^eable.  He  was  the  par^  against  whom  ^e 
proceeding  was  in  the  first  instance  directed,  and 
it  was  his  privilege  to  show  that  the  complaint 
was  unfounded.  If  unable  to  satisfy  the  justice 
that  he  was  not  likely  to  beoooie  chargeable,  he 
had  the  right  to  give  suitable  security  to  indem- 
nify the  township  against  liability  for  his  support 

If  he  could  do  neither  of  these  things,  and  the 
evidence  justified  such  action,  the  justice  could 
properly  adjudge  that  ^e  oomplaint  was  sus- 
tained, and  that  WiUiams  should  be  removed  to 
his  last  legal  settlement.  Suoh  an  abjudication 
would  support  an  order  ronoving  the  person 
afiected  thereby  from  his  actual  reddeoee  to  his 
legal  settlem^it,  and  for  the  manner  of  its  exeeu- 
tion  the  **  poor  person"  would  be  dependent  upon 
the  humanity  of  the  officers  whose  duty  it  might 
be  to  remove  him. 

It  follows  from  what  has  now  been  said,  that 
the  order  of  removal  made  in  this  case  without 
notice  to  the  person  to  be  affected  by  it,  and  with- 
out an  adjudication  upon  the  complaint,  was  not 
merely  irregular  but  void.  Its  execution  in  the' 
manner  described  by  the  witnesses  was  a  viola- 
tion of  the  Bill  of  Bights. 
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It  is  a  familiar  and  a  fiavoHte  maxim  of  the 
law,  that  a  man's  bouse  is  Lis  castle.  It  is  appli- 
cable to  the  cabin  of  the  colored  man  as  truly  as 
to  the  mansion  of  the  rich.  Until  his  liabilitj  to 
become  chargeable  was  established  in  accordance 
with  the  forms  of  law,  Williams  could  not  be  re- 
moved from  his  home  without  his  consent. 

The  judgment  of  the  Court  of  Quarter  Sessions 
of  Armstrong  County  is  now  reversed,  and  the 
^  order  of  removal  quashed. 

Opinion  by  Williams,  J. 

Truhket  and  Clark,  JJ.,  absent. 

H.  c.  o. 


Common  pieas. 


C  P.  No.  2.  November  12, 1887. 

Lukens  v.  Ferguson. 

Practice — Costs  in  assumpsit  when  judgment  is 
under  $Joo^  and  no  affidavit  of  claim  has  been 
fikd^Act  of  20  Afarch^  jSjo,  §  26^  does  not 
apply  to  claim  for  unliquidated  damages  ^  which 
might  exceed  $100. 

Sur  rule  to  show  cause  why  plaintiff  should  not 
enter  fiatisfaction  of  record  on  payment  of 
amount  of  vserdict,  without  costs. 

Assumpsit  in  the  Common  Pleas.  The  narr. 
averred  that  the  defendant,  being  indebted  to  the 
plaintiff  in  the  sum  of  |6oo,  requested  the  latter 
to  take,  in  satis&ction  of  the  debt,  a  second 
mortgage  on  a  certain  property,  on  which  he, 
the  defendant,  held  a  fi«st  mortgage,  promising 
at  the  same  time  not  to  sue  out  his  first  mortgage, 
but  that  he  did  sue  it  out,  and  bought  the  pro- 
perty in  for  less  than  the  amount  of  the  first 
mor^iage,  thereby  depriving  the  plaintiff  of  his 
security.    Damages  were  laid  at  f  1000. 

On  the  trial  there  was  a  verdict  for  the  plain- 
tiff for  six  cents  damages.  No  affidavit  of  claim 
had  been  filed  at  the  time  of  bringing  suit. 

Samuel  Gormley,  for  the  rule. 

Ilie  plaintiff  having  filed  no  affidavit  that  his 
damages  exceeded  f  100,  as  required  by  the  Act 
of  20  March,  1810,  §  26  (Purd.  978,  pi.  33), 
and  the  claim  not  having  been  reduced  by  set-off 
or  any  equitable  defence,  he  ought  not  to  recover 
his  costs. 

Rogers  fr.  Ratclifie,  11  Har.  184. 
,3      Janney  v,  Funston,  I  Phila.  373. 
I  Tr.  &  H.  Prac.  \\  920-921. 

Where  the  plaintiff  has  the  option  to  sue  either 
in  case  or  assumpsit,  his  right  to  costs  depends 
on  the  form  of  action  adopted. 
I  Tr.  &  H.  Prac.  {  920. 

In  this  case  he  has  waived  the  tort  and  sued  in 


assumpsit,  as  in  Nickle  v.  Baldwin  (4  W.  &  S, 
290),  which  fact  brings  his  case  within  the  Act. 

Henry  C,  Terry  showed  cause. 

The  form  of  the  action  is  assumpsit,  but  the 
special  counts  show  that  the  gist  is  the  tort 
involved  in  the  breach  of  contract,  as  in  Zell  v, 
Arnold  (2  P.  &W.  292).  Besides,  the  claim  was 
for  unliquidated  damages,  the  value  of  the  mort- 
gage. The  jury  might  have  found  any  sum  up  to 
|6oo,  so  the  action  could  not  have  been  brought 
before  a  magistrate. 

The  Court.    Rule  discharged.        c.  c.  b. 


C.  P.  No.  2.  December  24,  1887. 

Same  v.  Same. 

Costs — Act  of  March  12  y  j8jo^  The  plaintiff 
is  entitled  to  a  general  judgment  on  a  verdict 
for  six  cents  in  assumpsit ^  when  the  amount 
in  controversy  exceeds  $100^  in  an  cution  com- 
menced in  the  Common  Pleas. 

Rule  on  plaintiff  to  show  cause  why  judgment 
should  not  be  entered  without  costs. 
The  facts  appear  in  the  preceding  report. 
Samuel  Gormley^  for  the  rule. 
If  the  plaintiff  sues  in  assumpsit  and  recovers 
less  than  |ioo  without  |>revious  affidavit,  he  is 
not  entitled  to  costs. 

Act  of  March  la,  1810,  §  26,  5  Sm.  L.  161. 
Snevily  v,  Weidman,  I  S.  &  R.  417. 
Kline  V.  Wood,  9  Id.  301. 
Zell  V.  Arnold,  2  P.  &  W.  292. 
I  Tr.  &  H.  Prac.  §§  920, 921. 
Conn  V.  Sturm,  7  Cas.  14.  ^ 

Henry  C,  Terry ,  contra. 
The  test  is  what  the  plaintiff  might   have 
recovered. 

The  CotJRT.    Rule  discharged.        i.  t.  m. 


^xp\)^xi%*  Court. 


January  16, 1888. 

Pepper's  Estate. 

Potoers — Execution  of-^Conditions  annexed  by 
donee  in  executing  the  power  —  Condition 
against  cUUnation  in  gift  of  absolute  estate. 

Testator  devised  a  portion  of  his  estate  in  trust  for  his 
son  Charles  for  life,  **  and  after  his  death  thep  to  the  use 
of  the  children  and  issue  of  his  son  Charles,  in  such 
shares  and  for  such  estate  as  the  said  Charles  should  by 
last  will  appoint,  and  in  default  of  such  appointment  then 
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to  the  use  of  the  children  of  his  said  son  living  at  his 
decease,"  etc.  The  son  Charles  died  leaving  but  one  son, 
A.  By  Charles's  will  he  appointed  all  the  said  trust  estate 
to  his  son  A.  **  until  the  expiration  of  twenty-one  years 
after  the  death  of  the  survivor  of"  six  named  persons  in 
being  "  upon  the  express  condition  that  he  shall  not  in 
any  manner  convey,  aasign,  and  transfer  the  same,  or  the 
rents,  issue,  ^nd  profits  thereof  to  any  person  wtiomsoever, 
or  do  or  suffer  any  act,  matter,  or  thing  whereby  the  same 
shall  be  attached,  seized,  or  taken  into  execution  or  made 
subject  to  or  be  affected  by  the  insolvent  or  bankrupt 
laws  of  the  United  States,  or  of  any  State  thereof  or  of 
any  foreign  country. "  And  on  breach  of  these  conditions, 
or  in  case  A.  died  within  the  period  expressed,  appoint- 
ment over  to  the  children  of  A.  On  adjudication  of  the 
account  of  the  trustees  under  the  orignal  will : 

Heldf  that  the  exercise  of  the  power  of  appointment 
did  not  violate  the  rule  agunst  perpetuities. 

Held  further,  however,  that  the  limitations  and  restric- 
tions imposed  upon  the  estate  by  the  donee  ia  his  exercise 
of  the  said  power,  were  in  excess  of  his  power  and  void, 
and,  therefore : 

Held,  that  A.  took  an  estate  in  fee  clear  of  all  the  said 
limitations  and  restrictions. 

Sur  exceptions  to  adjudication. 

At  the  adjudication  of  the  account  of  George 

5.  Pepper,  trustee  under  the  will  of  George 
Pepper,  deceased,  before  Ashman,  J.,  the  follow- 
ing facts  appeared :  George  Pepper  died  January 

6,  1846,  leaving  a  will  duly  proved  January  12, 
1846.  By  this  will  he  directed  that  his  residuary 
estate  should  be  divided  into  as  many  shares  as 
at  his  death  he  shouW  have  children  living  or 
the  issue  of  deceased  children,  and  these  shares 
divided  among  them  by  lot.  The  will  then 
directed : — 

"And  so  far  as  regards  the  shares  which  may  upon 
such  drawing  faXX  to  my  three  sons,  Edward,  Charles  and 
Lawrence,  and  my  two  daughters  Mary  Norris  and  Cath- 
erine Thomson,  respectively,  I  do  give,  devise,  and  be- 
queath the  same  to  my  executors,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  of  the  survivorj  in  trust  as 
to  the  said  respective  shares,  to  the  use  of  my  said  three 
sons  and  two  daughters  respectively,  to  whom  the  same 
shall  respectivelyiall  upon  the  said  drawing,  for  and  during 
their  respective  natural  lives;  and  from  and  after  their  re- 
spective deaths  then  to  the  use  of  such  of  their  respective 
children  and  issue,  and  in  such  shares  and  for  such  estates  as 
they  shall  respectively  by  last  will  appoint,  and  in  default  of 
such  respective  appointment  then  to  the  use  of  all  the 
children  of  the  son  or  sons,  daughter  or  daughters  re- 
spectively so  failing  to  appoint,  that  nuiy  be  living  at 
their  respective  deaths,  and  the  issue  of  any  deceased 
child  or  children,  their  heirs,  executors,  and  administra- 
tors, as  tenants  in  common,  in  equal  shares ;  the  issue  of 
any  deceased  child  to  stand  in  the  place  of  their  parent, 
and  to  take  only  the  share  their  parent  would  have  taken 
if  living ;  and  in  default  of  such  issue  then  as  to  the  one 
equal  fourth  part  of  the  share  ap|>ertaining  to  the  son  or 
daughter  respectively  whose  issue  shall  fail  at  his  or  her 
death,  to  the  use  of  such  person  or  persons,  and  for  such 
estates  and  in  such  portions  as  the  said  respective  son  or 
daughter  shall  in  any  way  appoint ;  and  as  to  the  remain- 
ing three -fourth  parts,  and  also  as  to  the  said  one-fourth 
part,  so  far  as  the  same  shall  not  have  been  appointed 
otherwise  by  the  said  son  or  daughter,  to  the  use  of  my 
then  surviving  children,  and  the  issue  of  any  of  my  child- 
ren then  deceased,  in  the  shares  and  proportions  and  for 


the  estat<ts  which  they  would  have  taken  under  the  intes- 
tate law  of  Pennsylvania  if  the  said  respective  son  or 
daughter  had  died  so  seised  in  lee  simple  of  such  estate^ 
without  any  wife  or  husband  surviving  him  or  her." 

Charles  Pepper,  one  of  the  above-named 
ctstuis  que  trusty  died  May  3,  1887,  leaving  as 
his  sole  issue  one  son,  Charles  Rockland  Pepper, 
who  was  bom  in  1847  or  1848,  after  the  death 
of  the  original  testator.  •  By  his  will  reciting  the 
power  the  said  Charles  Pepper  gave  his  trusty 
share  in  the  residuary  estate  of  his  father,  as 
follows : — 

"  Until  the  expiration  of  twenty-one  years  after  the  death 
ofthe  survivor  ofmy  brothers  George  S.,  Edward,  Lawrence 
S.,  and  Frederick  S.  Pepper,  of  my  sister  Mrs.  Catherine 
Gardette,  and  of  myself,  all  of  w^m  were  living  at  tlie 
death  of  my  said  father,  I  devise,  bequeath,  and  appoint 
my  said  share  in  my  father's  estate  to  my  son  Quurles 
Rockland  Pepper,  upon  the  express  condition  that  he 
shall  not  in  any  manner  convey,  assign,  and  transfer  the 
same,  or  the  tents,  issue,  and  profits  thereof  to  any  person 
whomsoever,  or  do  or  suffer  any  act,  matter,  or  thing 
whereby  the  same  shall  be  attached,  seised,  or  taken  in 
execution,  or  be  made  subject  to  or  be  affected  by  the 
insolvent  or  bankrupt  laws  of  the  United  States,  or  of  any 
State  thereof,  or  of  any  foreign  country.  And  in  case  any 
of  these  events  shall  happen  contrary  to  the  true  intent 
and  meaning  of  the  foregoing  conditions  within  die  said 
term  of  twenty-one  years  after  the  death  of  the  survivor 
of  my  said  brothers,  sisters,  and  myself,  and  there  shall 
be  any  child,  children,  or  the  issue  of  any  deceased  child 
of  my  said  son  then  living,  and  also  in  case  my  said 
son  shall  die  before  the  expiration  of  the  said  term  of 
twenty-one  years,  leaving  any  such  child,  children  or  the 
issue  of  any  deceased  child,  then,  and  in  such  case,  I 
bequeath,  devise,  and  appoint  said  share  in  my  father's 
estate  to  such  child,  children,  and  the  issue  of  any  de- 
Ceased  child,  his  or  their  heirs,  executors,  and  administra- 
tors, and  if  more  than  one,  in  such  shares  and  proportion 
as  if  my  said  son  had  died  seised  and  possessed  thereof 
intestate." 

At  the  adjudication  this  exercise  of  the  power 
of  appointment  was  objected  to  because  (i)  it 
violated  the  rule  against  perpetuities,  and  (2)  it 
transcended  the  limits  of  the  power. 

Upon  the  above  facts  the  Auditing  Judge 
found  that  the  appointment  was  in  excess  of  the 
power,  not  because  it  transgressed  the  rule  against 
perpetuities,  which  it  did  not  do,  but  because  "it 
was  to  members  of  a  class  not  named  in  the  donor's 
will ;  that  the  power  was  a  special  one  and  must 
be  strictly  construed ;  that  the  donor  intended  to 
confer  only  a  power  to  distribute  among  chil- 
dren and  issue  of  deceased  children,  and  that 
there  being  but  one  child,  the  power  perhaps 
ended ;  and  that  even  assuming  that  the  donee 
could  qualify  the  absoli^  estate  which  was  the 
subject  of  the  power,  by  a  trust  intended  for  the 
benefit  of  the  appointee,  the  gift  of  that  estate 
directly  to  the  appointee,  but  conditioned  against 
alienation,  was  in  no  sense  a  trust,  and  was  void 
because  against  the  policy  of  the  law." 

The  Auditing  Judge  thereupon  held  that 
Charles  R.  Pepper  took  this  estate  dear  of  all 
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limitation^  and  it  appearing  that  ob  July  2, 
186R,  the  said  Charles  R.  Pepper  had  assigned 
and  conveyed  one-half  of  his  entire  interest  in 
the  estate  of  his  grandfather,  George  Pepper,  to 
Geoige  S.  Pepper,  the  present  accountant,  as 
tnistee  upon  certain  trusts  declared  by  the  said 
deed,  the  Auditing  Judge  awarded  one-half  ^f 
the  portion  of  the  trust  estate  belc»Qging  to  said 
Charles  Pepper  to  George  S.  Pepper  upon  the 
trust  dedared  in  the  aforesaid  deed,  and  the  other 
half  to  the  said  Charles  R.  Pe^^r  in  his  own 
right  absolutely. 

To  this  adjudication  George  S.  Pepper,  the 
accountant,  excepted  as  follows : — 

(x)  Because  the  Auditing  Judge  decided  that 
the  limitations  and  restrictions  upon  the  estate 
bequeathed  and  devised  to  Charles  R.  Pepper 
by  Charles  Pepper  in  his  last  will  were  void  and 
in  excess  of  the  power  of  appointment  given  to 
said  Charles  Pepper  by  the  will  of  George 
Pfcpper,  deceased. 

{2)  Because  the  Auditing  Judge  decided  that 
the  said  Charles  R.  Pepper  took  an  estate  in  fee 
dear  of  all  limitations  under  the  will  of  Charles 
Pepper. 

{3)  Because  the  Auditing  Judge  awarded  one- 
half  of  the  principal  of  the  trust  estate  to  Charles 
R.  Pepper  absolutely  and  in  fee. 

William  B,  Robins  and  John  G.  Johnson^  for 
the  exceptants. 

Joseph  B.  Totimstnd,  for  Charles  R.  Pepper. 

February  4,  1888.  The  Court  being  divided 
in  opinion,  the  exceptions  are  dismissed  and  ad- 
judication confirmed.  The  following  opinions 
were  filed  :— 

Under  a  power  to  appoint  to  such  persons  of 
a  given  class,  and  in  such  shares  and  for  such  es- 
tates as  the  donee  may  determine,  it  cannot  be 
doubted  that  the  gif^  of  an  estate  for  life  or  years 
would  be  valid  ;  and  the  validity  of  .a  limitation 
over,  provided  it  does  not  infringe  the  rule 
against  perpetuities  or  embrace  persons  not  of 
the  designated  class,  is  no  less  clear. 

In  the  present  case  the  will  of  the  donor  gives 
the  estate  in  trust  for  a.  son  for  life,  and  at  his 
death  "  to  the  use  of  such  of  his  children  and 
issue  and  for  such  estates  and  in  -such  shares  as 
he  shall  by  last  will  appoint,  and  in  default  of 
appointment,  then  to  the  use  of  his  children  who 
may  be  living  at  his  death  and  the  issue  of  any 
deceased  child,  their  heirs,  executors,  adminis* 
trators  and  assigns,  as  tenants  in  common,  the 
is^  of  any  deceased  child  to  stand  in  the  place 
otjthe  deepen t  and  take  only  the  shares  their 
parents  would  have  taken  if  living."  In  execu- 
tion of  the  power  thus  conferred,  the  son's  will 
provided  as  follows :  *'  Until  the  expiration  of 
twenty-one  years  after  the  death  of  the  survivor 
of  my  brothers,  George  S.,  Edward,  Lawrence 


S.,  and  Frederick  S.,  of  my  sister  Catherine,  and 
of  myself,  all  of  whom  were  living  at  the  death 
of  my  said  father,  I  devise,  bequeath,  and  ap- 
point my  said  share  in  my  father  s  estate,  to  my 
said  son,  Charles,  .  .  .  upon  the  express 
condition  that  he  shall  not  in  any  manner  con- 
vey, assign,  and  transfer  the  same,  or  the  rents, 
issues,  and  profits  thereof,  to  any  person  whom- 
soever, or  to  do  or  suffer  any  act,  matter,  or 
thing  whereby  the  same  shall  be  attached  or 
taken  in  execution  or  noade  subject  to  or  be  af- 
fected by  the  insolvent  or  bankrupt  Jaws  of  the 
United  States  or  of  any  State,  or  of  any  foreign 
country.  And  in  case  any  of  these  events  shall 
happen  contrary  to  the  true  intent  and  meaning 
of  the  foregoing  condition  within  the  said  term 
of  twenty-one  years  after  the  death  of  the  survi- 
vor of  my  said  brothers  and  sister  and  myself, 
and  there  shall  be  any  child,  children,  or  issue 
of  a  deceased  child  of  my  said  son  then  living, 
and  also  in  case  my  said  son  shall  die  before  the 
expiration  of  the  said  term  of  twenty-one  years 
leaving  any  such  child,  children,  or  issue  of  a  de- 
ceased child,  then  and  in  such  case  I  bequeath,  de- 
vise, and  appoint  said  share  in  my  father's  estate 
to  such  child,  children,  and  the  issue  of  a  deceased 
child,  his  or  their  heirs,  executors,  or  administra- 
tors, and  if  more  than  one  in  such  shares  and  pro- 
portions as  if  my  said  son  had  died  seised  and 
possessed  thereof  intestate." 

The  son  thus  referred  to  was  the  only  child. 
He  was  not  born  in  the  lifetime  of  the  original 
testator,  and  was  unmarried  when  his  father  died. 
Under  the  will  of  the  donor  of  the  power  he  ac- 
quired a  vested  estate,  in  fee  or  to  the  entire 
interest,  subject,  however,  to  being  divested  so 
far  as  the  power  should  be  validly  exercised  by 
his  father,  and  only  to  that  extent.  (Willis  v, 
Martin,  4  Durnf.  &  East,  39;  Gray  on  Perp., 
sections  112,  258,  535.)  The  sole  question, 
therefore,  is.  Has  there  been  a  valid  exercise  of 
the  power  ?  Since  the  decision  in  Neilson's  Estate 
(17  Weekly  Notes,  326),  it  must  be  conceded, 
so  far  as  this  Court  is  concerned,  that  a  power 
to  appoint  among  a  given  class,  in  such  shares 
and  proportions  as  the  donee  may  deem  proper, 
is  non-exclUsive — that  is,  gives  no  -right  to  alto- 
gether exclude  any  member  of  the  class ;  though 
in  the  recent  case  of  McGibbon  v.  Abbott  (10 
Ap.  Cas.  653),  it  was  held  by  the  Privy  Council, 
on  s^eal  from  the  Supreme  Court  of  Lower 
Canada,  that  as  in  that  Province  (as  in  Pennsyl- 
vania) the  doctrine  of  illusory  appointments  had 
never,  existed,  there  was  no  reason  to  suppose 
the  equally  absurd  doctrine  of  non-exclusiveness, 
in  powers  thus  expressed,  had  been  adopted — 
both  having  been  regarded  in  England  as  so  con- 
trary to  common  sense  that,  after  vexing  the 
profession  for  many  years,  they  were  abolished — 
though  at  considerable  intervals — by  Acts    of 
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Parliaroent.  But  in  the  present  case,  the  power 
is  to  appoint,  not  '*  to  and  among  the  children 
and  issue"  of  the  son,  but  to  *'  such  of**  them 
and  V  in  such  shares  and  for  such  estates"  as  he 
shall  determine ;  and  this,  under  all  the  authori- 
ties, gives  the  right  of  selection-^that  is,  is  an 
exclusive  power.  (FarweUonPow.,294;  Chance 
on  Pow.,  sec.  1061.) 

The  manifest  purpose  of  the  donee  of  the 
power  was  to  protect  the  estate  for  the  benefit  of 
the  son,  during  a  time  when,  by  reason  of  youth 
or  inexperience,  he  might  be  incapable  of  taking 
care  of  it  himself;  leaving  it  at  the  expiration  of 
the  prescribed  period,  if  there  should  be  no 
breach  of  condition  in  the  meantime,  to  pass 
under  the  provisions  of  the  will  of  the  donor. 
That  the  purpose  thus  disclosed  is  one  which  in 
Pennsylvaniii  is  looked  upon  with  favor,  is  too 
well  settled  to  require  a  citation  of  authority ; 
though,  of  course,  had  anything  more  than  a  life 
estate  been  given  to  the  son,  a  condition  in  re- 
straint of  alienation  or  affecting  the  rights  of 
creditors  would  have  been  void,  and  the  estate 
absolute.  But  the  right  to  alien,  though  an  inci- 
dent, is  not  an  inseparable  incident  of  an  estate 
for  life  or  years;  and  a  condition  in  restraint  of 
alienation  attached  to  such  estates  is  entirely 
valid.  (Co.  Litt.  223,  b ;.  a;^  Cruise's  Dig.,  p.  8, 
sec.  34,  etc.)  Here — the  legal  estate,  perhaps, 
continuing  under  the  will  of  the  donor,  in  the 
trustees  for.ihe  protection  of  the  conditional  lim- 
itations (though  whether  it  does  so  or  not  is 
wholly  immaterial  to  the  present  inquiry) — the 
use  is  limited  to  the  son  for  a  fixed  term,  viz : 
until  the  expiration  of  twenty-one  years  from 
the  death  of  the  survivor  of  persons  in  being  in 
the  lifetime  of  the  donor  of  the  power ;  and  but 
for  the  condition  to  which  it  is  made  subject  and 
the  limitation  over  in  case  of  breach,  the  use  so 
given  would  merge  in  the  absolute  estate  in  re^ 
mainder  belonging  to  the  son  under  the  original 
will.  But  merger  never  takes  place  unless  the 
power  of  alienation  extends  to  both  estates.  (4 
Kent,  10 1.)  If  the  estate  does  not  continue  in 
the  original  trustees,  of  course,  as  the  appointment 
to  the  son,  during  the  existence  of  the  term, 
is  subject  to  conditions,  he  would  have  to 
enter  security  under  the  Act  of  Assembly  in  or- 
der to  obtain  possession,  and  there  would  thus  be 
no  danger  of  prejudice  to  creditors.  Of  course, 
if  within  the  designated  time  no  person  should 
come  into  being,  capable  of  taking  advantage  of 
the  breach,  the  condition  becomes  nugatory  and 
the  son's  estate  absolute;  and  this  brings  us  to  the 
only  question  remaining  for  consideration,  viz : 
the  vadidity  of  the  limitation  by  way  of  shifting 
use  to  the  children  of  the  son,  in  the  event  of  a 
breach  of  conditiont 

Had  the  appointment  been,  generally,  to  the 
son  for  life,  with  remainder  to  his  children  or 


issue,  as  the  final  vesting  might  thus  have  been 
deferred  for  more  than  a  life  or  lives  in  being  at 
the  death  of  the  donor  and  twenty-one  years 
thereafter,  and  the  question  is  to  be  determined 
by  possibilities,  not  actual  events,  it  would  have 
failed  under  the  rule  against  perpetuities;  but 
thjs  has  been  carefully  guarded  agamst,  and  the 
grandchildren  who  take  must  come  into  existence 
within,  the  time  allowed  by  the  rule.  If  the  gift 
had  been  contained  in  the  original  will— ^ad^ 
this  is  the  test — no  one  could  have  doubted  its 
validity.  Had  the  class  in  whose  hvor  the 
power  was  to  be  exercised  been  "children" 
only  of  the  donee,  as  in  Horwitztr.  Norris  (13 
Wright,  213),  and  Fidelity  Company's  Appeal 
(4  Weekly  Notes,  265),  a  limitation  by  way  of 
remainder  to  gtandchildren,  or  to  appointees  by 
will  of  children  would,  necessarily,  have  been 
bad  ;  as  it  would,  abo,  in  the  latter  case,  under 
a  power  to  appoint  among  children  and  issue,  as 
in  Wickersham  v.  Savage  (8  Smith,  371),  since 
this  might  not  only  introduce  persons  not  of  the 
class  but  lead  to  a  perpetuity.  But  here  the  per- 
sons taking  under  the  conditional  limitation 
come  within  the  precise  terms  of  the  power* 
They  are  to  be  **  issue"  of  the  son,  and  they  arc 
none  the  less  his  issue  because  their  intermediate 
parent  may  be  living.  It  is  true,  in  Wickersham 
V.  Savage,  supra,  Judge  Thobipson  expressed 
the  opinion  that  the  word  *'  issue"  q>oken  of 
there  was  to  be  imderstood  as  referring  to  issue  of 
a  deceased  child ;  but  as  the  point  was  not  in* 
volved  in  the  case,  this  must  be  regarded  as  die* 
tum  only";  and  even  if  it  were  not,  as  the  gener- 
ality of  the  word  in  that  case  was  defined, 
perhaps,  by  the  employment  subsequendy  of  the 
word  ''said,"  used  in  immediate  connection 
with  the  expression  **  issue  of  a  deceased  child," 
it  would  be  no  authority  in  the  present  case 
where  no  such  qualifying  or  restrictive  word  is 
found.  Moreover,  the  power  in  Wickersham  v. 
Savage  was  (according  to  the  decision  in  Neilson's 
Estate,  supra),  a  non-exclusive  power,  while  in 
the  will  now  under  consideration  it  is  exclusive. 
The  objects  of  the  power  are  the  children  and 
issue  of  the  son ;  the  power  is  to  appoint  to 
**  such"  of  them  as  h^  may  select,  and  **  insoch 
shares  and  for  such  estates."  Shares  are  one 
thing,  estates  quite  another.  Why  give  the 
power  to  define  the  duration  of  the  particular 
estate  which  may  be  appointed  to  a  child,  and 
deny  the  right  to  dispose  of  the  remainder  to 
such  issue,  children  of  that  child,  as  under  tlie 
power  of  selection,  might  be  chosen  as  the 
objects  of  its  exercise  ?  Protection  may  well4)e 
quite  as  important,  in  the  judgment  of  the  son, 
for  his  children  as  it  was  for  himself;  and  to 
enable  its  accomplishment,  the  power  was  not 
confined,  as  in  Horwitz  v,  Norris,  etc.  etc.,  to 
determining  the  shares  of  children,  but  extended 
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to  grandchildren  or  more  remote  issue,  with  the 
right  to  select  individuals,  and  the  superadded 
power  to  limit  the  estates  to  be  taken  by  the 
appointees,  respectively.  There  is  no  right,  in 
the  face  of  all  this,  to  say  that  the  words 
"  children"  and  "  issue"  are  used  interchange- 
ably and  in  the  same  sense ;  children  is  a  term 
which  excltides  grandchildren,  while  issue 
includes  the  whole  line  of  descendants,  and  the 
burden  is  upon  him  who  asserts  a  more  restricted 
meaning.  (Leigh  r.  Norbury,  i3Ves.  340.)  An 
additional  word  is  presumed,  under  the  familiar 
nile,  to  have  an  additional  meaning.  Nor  have 
we  the  right  to  say  that  the  "  issue"  spoken  of 
generally  in  the  provision  for  appointment  are 
necessarily  issue  of  deceased  children.  This  is 
assuming  an  intention  not  disclosed  by  the  lan- 
guage used,  and  inconastent  with  the  power  to 
select  objects  and  limit  estates ;  and,  moreover, 
as  a  matter  of  construction,  negatived  by  the 
subsequent  provision  for  the  devolution  of  the 
estate  in  case  of  the  non-exercise  of  the  power — 
the  "  issue  of  a  deceased  child"  being,  in  that 
event,  specifically,  and  for  the  first  time,  men- 
tioned  and  provided  for.  Expressio  unius  est 
txelusio  aiterhts. 

The  authorities  abundantly  show  that  under 
an  exclusive  power  to  appoint  to  children  and 
issue,  the  latter  nnay  take  with  their  parent, 
cither  concurrently  or  consecutively.    (Hockley 
V,  Mawbey,  i  Ves.  143  ;  In  re  Veale's  Trusts,  4 
Ch.  Div.  61 ;  S.  C,  on  Appeal,  5  Ch.  Div.  622.) 
In  the  case  last  cited,  under  a  gift  in  trust  for  a 
(kughter  of  the  testatrix  for  life  and  at  her  death 
without  children  "to  and  amongst  my  other 
children  or  their  issue  in  such  parts,  shares  and 
'      proportions,   manners,  and    form  as    my  said 
tlaughter  shall  by  deed  or  will    .     .     .    limit 
and  appoint,"  an  appointment  to  a  niece  for 
fife— to  the  exclusion  of  children  of  the  testa- 
trix and   their   issue — with    remainder  to  the 
children  or  issue  of  deceased  children  of  the 
siiece,  was  good ;  and  this  too  of  a  will,  taking 
effect  prior  to  the  Act  of  37  and  38  Victoria 
(1874),  which  on  its  face  appeared  to  confer 
only  a  non-exclusive  power.     "It  was  at  first 
argued,"  said  the  Master  of  Rolls — Sir  George 
Jbsscl — "  that  the  words '  or  issue '  were  substi- 
tutional, but  that  argument  was  soon  given  up. 
It  is  plain  you  must  select  from  the  class.     It 
was  then  argued  that  the  appointment  must  be 
among  the  diildren  or  issue  living  at  the  death 
of  the  donee  of  the  power,  and  that  as  she  did 
Bpt  exercise  the  power  in  favor  of  all  the  objects 
me  appointment  was  bad.     Now  where  do  you 
find  in  the  will  any  expression  showing  an  inten- 
tion on  the  part  6f  the  testatrix  that  the  objects 
of  the  power  were  to  be  limited  to  those  living 
at  the  death  of  the  appointor  ?    I  find  the  word 


*  issue'  simply  meaning  issue  forever.  The  testa- 
trix fixed  no  limit.  Therefore,  as  the  words 
stand,  the  donee  of  the  power  must  appoint  to 
issue  forever,  that  is,  to  the  descendants  of  every 
generaticm.  Upon  the  actual  words  of  the  will 
you  have  no  right  to  limit  the  power,  but  you 
have  a  right  to  Hmit  it  to  a  class  to  whom  a  valid 
appointment  can  be  made  under  the  law  against 
perpetuity. ^^  The  power  there  was  held  to  be 
exclusive,  as  a  matter  of  construction  and  to 
avoid  the  absurd  results  which  would  have  fol- 
lowed if  it  had  been  non*exclusive.  In  the 
present  case,  as  we  have  shown,  the  power  is 
clearly  exclusive. 

It  is  sometimes  said  that  issue  capable  of  taking 
under  a  power  of  appointment  must  have  been 
born  in  the  lifetime  of  the  donee  of  the  pow- 
er. This,  however,  as  shown  by  the  case  just 
referred  to,  is  said  only  with  reference  to  the  rule 
against  perpetuities  under  an  unrestricted  ap- 
pointment, and  can  have  no  application  to  a  case 
like  the  present  where  it  is  confined,  in  express 
terms,  to  issue  bom  within  twenty-one  years  after 
a  life  or  lives  in  being,  while  the  donor  of  the 
power  lived.  '*  Where  powers  authorize  an  ap- 
pointment to  issue  remoter  than  unborn  children, 
it  is  not  uncommon  to  find  an  express  provision 
to  confine  the  appointment  within  the  limits  of 
perpetuity."  (Chance  on  Powers,  sec.  323;  see 
also  Routledge  r.  Dorril,  2  Ves.  Jr.  357.) 

In  cases  of  this  kind,  our  astuteness  should  be 
directed  towards  supporting  the  execution  of  the 
power,  rather  than  defeating  it :  and  as  the  ap- 
pointment violates  no  rule  of  law;  as  it  embraces 
no  object  not  included  both  in  the  letter  and 
spirit  of  the  power ;  and  as  the  purpose  which  it 
seeks  to  accomplish  is  one  not  only  permitted  by 
the  law  of  Pennsylvania,  but  commended  as 
^*  sanctioned  by  the  kindliest  feelings  of  our  na- 
ture" (Norris  V,  Johnston,  5  Barr,  289),  "espe- 
cially where  designed  by  a  father  for  the  protec- 
tion of  a  son  from  his  own  improvidence" 
(Holdship  V,  Patterson,  7  Watts,  551),  we  must 
conclude  that  the  power  has  been  validly  exer- 
cised, and  that  the  estate  is  now  held  by  virtue 
of  it. 

In  my  opinion  the  exceptions  should  be  sus- 
tained. 

Opinion  by  Penrose,  J. 

tlANNA,  P.  J.,  concurred  with  the  foregoing 
opinion. 

Opinion  by  Ashman,  J, 

The  question  in  this  case  does  not  turn  upon 
whether  the  power  was  exclusive,  perhaps  a  bet- 
ter word  would  be  selective,  or  whether  it  was 
non-exclusive ;  because,  under  it,  the  appoint- 
ment has  been  to  one  object,  and  whether  the 
donee  intended  it  or  not,  an  absolute  interest 
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has  vested  in  that  object  and  the  power  has 
thereby  determined.  The  opiniqn,  to  which 
this  is  in  the  shape  of  a  reply,  treats  the  power 
as  exclusive,  and  covering,  as  the  classes  from 
whom  the  selection  may  be  made,  not  only  the 
children  of  the  donee,  but  their  issue  in  a  lineal 
descent,  which  is  bounded  only  by  the  rule 
against  perpetuities.  The  words  of  the  power, 
if  they  stood  alone,  would  undoubtedly  uphold 
this  theory;  they  were  "to  such  children  and 
issue''  as  the  donee  should  appoint,  and  words 
even  less  expressive  were  held  in  Veale's  Trusts 
(4  Ch.  Div.  61)  to  give  a  power  of  selection 
among  both  classes.  But  they  were  immediately 
followed,  in  default  of  appointment,  by  a  gift 
over  to  the  children  and  issue  of  deceased  chil- 
dren, living  at  the  donee's  death ;  and  if  the 
reasoning  of  Thompson,  C.  J.,  in  Wickersham  v. 
Savage  (8  P.  F.  S.  365),  is  valid,  they  show  that 
the  original  testator  meant  by  '*  issue,"  not  what 
the  word  technically  means,  but  living  issue  of 
children  who  should  be  alive  at  the  death  of  the 
donee.  Of  course  the  power  was  exclusive  as 
to  living  children  and  such  issue  as  have  been 
described,  but  as  there  was  only  one  child  and 
no  issue,  the  donee  was  restricted  to  that  child, 
and  his  power  of  appointment  ended  with  his 
power  of  selection.  In  Veale's  Trusts  the  power 
was  to  appoint  to  children  or  issue,  and  in  default, 
the  estate  was  to  pass  into  the  residue.  Sir 
George  Jessel  said  the  word  "  issue*'  meant 
issue  forever,  because  the  testator  had  fixed  no 
limit.    The  reverse  seems  to  be  true  here. 

But  conceding  that  Wickersham  v.  Savage  has 
nothing  to  do  with  this  case,  and  that  this  power 
embraces  children  and  issue  in  an  unbroken  line, 
the  question  is,  Can  its  exercise  be  sustained  ? 
And  first,  the  power  has  been  imperfectly  exe- 
cuted. With  an  absolute  estate  to  dispose  of, 
the  donee  has  directly  appointed  only  a  term  for 
years.  Beyond  the  gift  of  an  estate  for  twenty- 
one  years  after  the  oeath  of  a  certain  survivor, 
he  has  given  nothing.  But  he  has  appointed 
indirectly  an  estate  which  amounts  to  an  abso- 
lute interest,  and  has  clogged  it  with  conditions, 
which  he  could  not  do  by  any  direct  gift  what- 
ever. He  gives  and  bequeaths  to  his  son  "  until 
the  expiration  of  twenty-one  years  after  the 
death  of  the  survivor"  of  six  cestuis  que  vient^ 
upon  condition  that  he  shall  not  convey  or*as- 
sign,  etc.,  in  the  meanwhile.  It  will  not  be 
pretended  that  if  the  appointee  shall  survive  this 
period  and  commit  no  act  of  forfeiture,  he  will 
not  take  the  entire  estate.  It  is  true  that  his 
death  within  the  designated  time,  leaving  issue, 
is  provided  for.  But  that  will  not  cut  down  the 
estate  previously  given  to  a  life  estate ;  he  will 
still  take  an  absolute  interest,  subject  to  divesti- 
ture.   The  estate  is  neither  an  estate  at  will  nor 


for  life,  nor  for  years,  and  the  appointee  cannot 
be  compelled  to  give  security.  It  is  not  an 
estate  at  will  nor  for  life,  because  it  is  given  only 
for  years ;  and  it  has  no  effect  as  an  estate  for 
years,  because  the  appointee  is  already  in  posses- 
sion of  an  absolute  estate  under  the  will  of  the 
donor.  This  is  recognized  by  the  donee,  who 
therefore  makes  no  provision  in  case  the  ap- 
pointee shall  die  without  issue.  In  whatever 
light  it  is  viewed,  the  intent  to  vest  the  donee 
with  an  absolute  estate,  and  at  the  same  time  to 
take  from  him  all  power  to  alienate  it,  is  more 
than  apparent.  He  is  now  forty  years  old,  and 
if  both  of  the  two  survivors  shall  die  immediately, 
he  will  still  be  debarred  from  controlling  his 
property  until  he  shall  have  reached  the  age  of 
sixty-one,  a  period  during  which,  by  the  accom- 
panying opinion,  he  will  be  presumably  liable  to 
the  follies  of  youth  and  inexperience.  To  out- 
live the  survivor  he  may  be  compelled  to  la^  a 
century*  During  that  time,  although  he  will 
have  all  the  insignia  of  ownership,  with  the  cor- 
responding ability  to  mislead  creditors,  he  will 
have  no  power  of  self- protection ;  he  may  not 
sell  to  reap  the  benefit  of  an  exceptional  offer, 
nor  to  save  himself  from  a  falling-  market.  It  is 
said  that  the  trustees,  under  the  will  of  the  donor, 
will  hold  the  legal  title.  But  the  gift  was  not 
to  them,  it  was  directly  to  the  appointee ;  and 
it  is  doubtful  whether  the  power  authorized  the 
creation  of  a  trust.  (See  as  to  this  point  Fidelity 
Co. 's  Appeal,  4  Weekly  Notes,  266.)  The  ques- 
tion then  recurs  to  the  condition  imposed  by  the 
donee.  The  text  law  is  thus  stated  by  Mr.  Sug- 
den :  *'  He"  (the  donee)  **  cannot  annex  any 
condition  for  his  own  benefit ;  nor  can  the  prop- 
erty appointed  be  exempted  by  the  donee  of  the 
power  from  the  debts  of  the  appointee,  but  it  must 
be  left  to  take  the  fate  of  being  his  property,  and 
subject  to  be  come  at,  as  his  creditors  shall  think 
fit."  (Sug.  on  Powers,  ist  Am.  ed.  547.)  He 
quotes  in  this  the  language  of  the  Master  of  the 
Rolls,  in  Alexander  v,  Alexander  (2  Ves.  645). 
See  also  Pawlet  v,  Pawlet  (i  Wils.  224).  If  this 
reasoning  is  correct,  the  fund  should  be  awarded 
to  the  grandson. 

Ferguson,  J.,  concurred  with  the  foregoing 
opinion  and  the  adjudication  filed  in  this  case. 

C.  K.  Z. 
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Supreme  ©otirt* 


Jnlj  '87,  111.  Pebnuury  20, 1888. 

New  York,  Lake  Erie,  and  Western  R.  R. 
Co.  V.  Lyons* 

Ma$Ur  and  servant — NegUgence-^^OontrxhtUory 
negligencC'^Vefpetive  and  dangerous  ma* 
cUnery  known  to  employ^  to  he  such — Injury 
resulting  from  the  use  of. 

Where  an  employ^  has  knowledge  of  machinery  be- 
ing defeotiye  and  dangerous,  and  in  the  course  of  his 
emplojment  continues  to  nse  it,  without  notifying  his 
e8ipk>7er  of  audi  defect  and  asking  him  to  repair,  he 
TotAntauify  accepts  the  risk,  and  cannot,  in  case  of 
injury  ttm  snoh  cause,  recover  damages ;  but  this 
role  only  applies  to  open  and  palpable  defects. 

Mansfield  Coal  €k>.  v.  MoBnery,  91  Pa.  St.  185,  fol- 
lowed. 

Plaintifl,  a  brakeman  upon  a  train  of  cars,  was  sent 
to  flag  a  following  train,  which  he  did,  and  snbse- 
qoanUy,  being  unable  to  reach  his  own  train,  he  at- 
tempted to  board  the  engine  of  the  second  train  while 
it  was  in  motion,  although  he  had  the  power  and  right 
to  stop  it.  The  step  to  the  engine  was  unusually 
hi^,  m^dng  it  difficult  and  inconvenient  to  use,  of 
whieh  fact  Uie  plaintiff  had  knowledge.  The  night 
wta  dark,  and  the  plaintiff's  right  hand  was  incum- 
bered with  two  lanterns.  In  attempting  to  board  the 
trahi  plaintiff  slipped  and  was  injured : 

Beldj  that  under  the  circrmistances,  he  was  guilty  of 
WDtaBmUftj  JMgligence,  and  could  not  recover. 

Error  to  the  CooHAon  Pleas  of  Wayne  County. 

Case,  by  Henry  Lyons  against  the  New  York, 
Lake  Erie,  and  Western  Railroad  Company,  to 
re<)over  damages  for  injuries  received.  The  narr. 
coatained  a  count  for  injuries  received  by  plain- 
tiff, an  employ^  of  defendant,  in  trying  to  get  on 
defendant's  locomotive  engine,  after  flagging  a 
train,  tttid  averring  *Hhat  orwing  to  the  unsafe 
and  improper  steps,  appurtenances,  and  appli- 
anees  of  and  on  engine  No.  337,  and  for  want  of 
steps  of  reasonable  and  proper  height,  by  means 
of  which  plaintiff  and  others  so  situated  and  re- 
quired might  get  on  board,  the  plaintiff  was 
thrown  under  the  wheels  of  the  car  and  injured," 
etc    Plea,  not  guilty. 

Upon  the  trial,  before  Seblt,  P.  J.,  the  fol- 
lowing facts  appeared:  Henry  Lyons  bad  been 
employed  by  the  New  York,  Lake  Erie^  and 
Western  Railroad  Company  for  over  two  years 
in  the  capaci^  of  brakeman  and  flagman,  upon 


cbal  trains  principally.  About  three  o'clock  in 
the  morning  of  October  17,  1883,  while  at  MiU- 
ville,  on  extra  coal  train  No.  4,  which  had 
stopped  for  water,  Lyons  was  sent  back  to  flag 
eztfa  train  No.  4,  from  Hawley,  having  engine 
No.  337,  to  have  it  run  slow.  Hi  boarded  the 
engine  and  rode  to  Millville,  where  it  stopped  for 
water.  He  got  off  from  engine  No.  337,  and 
started  towards  his  own  train,  which  had  started 
on  and  was  about  one-fourth  of  a  mile  ahead. 
After  going  about  that  distance,  and  finding  he 
could  not  reach  his  train,  he  turned  and  walked 
back  a  short  distance,  when  engine  No.  337 
passed  him,  running  at  from  four  to  six  miles  an 
hour.  He  claims  that  he  signalled  the  engineer 
to  stop,  but  his  signal  was  not  seen,  and  as  the 
engine  passed  him,  with  two  luntems  in  his 
right  hand,  he  attempted  to  get  on  the  tank 
track  behind  the  engine,  caught  hold  of  a  handle 
about  five  feet  from  the  track,  stepped  with  his 
left  foot  on  the  truck,  about  twenty  inches  high, 
and  in  some  way  got  his  right  foot  under  the 
wheel,  the  foot  being  so  crushed  that  it  had  to  be 
amputated.  Fr6m  the  truck  where  he  stepped 
with  his  left  foot,  to  the  step  which  he  claimed 
he  tried  to  reach,  was  from  eight  to  ten  inches 
and  about  eight  inches  forward  of  where  his  foot 
was  on  the  track. 

The  night  was  very  dark  and  stormy,  and 
there  was  some  ice  on  the  track.  The  plaintiff 
claimed  the  step  on  the  tank  was  too  high,  which 
rendered  it  diflicult  to  get  on  the  train,  and  that 
the  railroad  company  was  guilty  of  negligence  in 
having  such  a  step.  There  was  no  uniform 
height  of  step  in  use,  some  being  higher  and 
some  lower,  and  they  were  regulated  to  suit  the 
wishes  of  the  engineers,  and  altered  as  they  de- 
sired. This  step  had  been  the  same  for  years, 
and  it  was  admitted  that  there  was  no  difficulty 
or  danger  in  using  it  when  the  train  was  at  a 
stand-still.  It  had  been  complained  of  to  the 
company,  however,  by  both  the  engineer  and 
fireman.  Lyons  was  a  small  man,  admitted  that 
he  knew  that  it  was  too  high  before  th%t,  and 
made  no  complaint  that  it  was  diflicult  for  him 
to  reach  the  step ;  that  he  had  boarded  the  same 
truck  on  its  way  to  Port  Jervis  the  night  before, 
and  when  he  flagged  it  at  Millville,  and  found 
trouble.  He  also  admitted  that  he  had  a  right, 
if  he  chose,  to  bring  the  train  to  a  full  stop,  before 
boarding  it.  * 

He  claimed  that  he  never  had  examined  the 
rules  and  regulations  of.  the  company,  but  con- 
ductors had  told  him  ho  had  a,  right  to  bring  a 
train  to  a  full  stop,  but  he  need  not  do  so  when  he 
could  get  on  safely.  The  company  always  kept 
a  copy  of  the  printed  rules  and  regulations  in 
an  unlocked  desk  in  each  caboose,  of  which  one 
was  attached  to  each  train,  said  desk  being  open 
to  the  inspection  of  all  the  t]:ain  men. 
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The  conductor  testified  that  some  months  be- 
fore this  accident,  when  in  the  caboose  with 
Lyons,  and  some  other  of  the  men,  he  called  at- 
tention to  the  fact  of  the  book  being  in  the  desk, 
and  they  should  examine  it.  Lyons  testified  that 
he  did  not  think  he  saw  the  book,  and  claimed 
that  he  never  read  it.  The  conductors  from 
whom  Lyons  claimed  that  he  received  instruc- 
tions as  to  boarding  the  trains,  denied  that  they 
had  given  them. 

Plaintiff  was  asked  in  his  examination-in- 
chief:  "  Did  you  receive  any  instructions  from 
your  conductor  in  reference  to  flagging  trains; 
what  yon  should  do,  and  if  so,  state  what  they 
were  ?" 

Objected  to  on  the  ground  that  any  instructions 
given  by  the  conductors  contrary  to  their  instruc- 
tions cannot  affect  the  company  defendant. 

The  Court.  In  view  of  the  testimony  that 
this  witness  had  no  other  means  of  being  informed 
as  to  his  duties ;  but  was  under  the  direct  con- 
trol of  the  conductor,  we  think  this  is  evidence. 
Objection  overruled.  Evidence  admitted.  (First 
assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge,  inter 
alia : — 

(3)  If  the  step  on  the  engine  tank  was  so 
high  as  to  render  its  use  dangerous,  and  notice  of 
its  condition  had  been  brought  home  to  the  com- 
pany defendant,  they  would  be  responsible  for 
any  injuries  arising  from  its  use  thereafter,  unless 
the  party  using  it  were  also  negligent  or  at  fault 
in  the  matter.  Amwer.  That  we  affirm.  That 
proposition,  we  think,  recognizes  the  principle 
which  we  have  already  laid  down  to  you,  that 
the  use  should  be  such  as  the  company  have  a 
right  to  expect  their  employ^  to  make  of  the  ap- 
pliances. Because  we  think  that  if  the  employes 
were  using  the  appliances  in  a  way  contrary  to 
the  known  orders  of  the  company,  that  would  be 
negligence,  and  such  *<  fault"  as  is  mentioned  in 
the  latter  part  of  this  point.  (Second  assignment 
of  error.) 

(5)^f  the  plaintiff  was  not  at  fault,  and  the 
negligence  of  the  defendant  was  the  direct  and 
proximate  cause  of  the  injury  to  him,  they  are 
responsible  for  it,  no  matter  how  hazardous  may 
have  been  the  nature  of  the  employment. 
Answer.  That  we  affirm.  That  assumes  that 
the  injury  occurred  solely  from  the  fault  of  the 
defencUmt,  and  without  any  n^ligence  on  the 
part  of  the  plaintiff.  If  that  be  true,  it  is  im- 
material how  hazardous  the  employment.  (Third 
assignment  of  error.) 

(6)  If,  when  the  plaintiff  attempted  to  board 
the  engine,  he  was  acting  in  the  discharge  of  his 
duties  &Q  accordance  with  instructions  received 
from  his  conductors,  and  in  accordance  with  the 
general  custom  of  flagmen  on  the  road,  he  cannot 
be  affected,  nor  his  right  prejudiced  in  so  doing. 


by  any  printed  order  or  rule  of  the  company  in 
contravention  of  such  instructions  and  general 
custom,  which  had  never  been  shown  him  and  to 
which  bis  attention  had  never  been  called.  An» 
ewer.  We  affirm  this  proposition.  And  yet,  we 
desire  you  to  understand  it.  It  assumes  that  the 
plaintiff  had  no  knowledge,  or  that  the  rules  of 
the  company  had  never  been  shovm  to  him,  and 
that  his  attention  had  never  been  called  to  them. 
And  we  say  that  he  would  not  be  concluded  bj  a 
printed  order  or  rule  of  the  company  which  had 
never  been  shown  to  him,  and  to  which  his  at- 
tention had  never  been  called.  And  we  say  to 
you,  further,  that  if  you  believe  that  this  plaintiff 
never  had  his  attention  called  to  any  rules  of  the 
company,  and  had  no  knowledge  of  any  [daoe 
where  he  might  reasonably  have  access  to  the 
rules  of  the  company  in  order  to  inform  himself 
of  his  duty,  then  he  had  a  right  to  take  instruc- 
tions from  the  conductors  as  to  what  his  duty  was. 
If  the  company  furnished  him  no  other  means  of 
informing  himself,  we  think  they  should  be  held 
Tesponsible  for  the  instructions  given  to  him  by 
the  conductors.     (Fourth  assignment  of  error.) 

(7)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  acted  in  good  faith,  believing  it  to  be 
his  duty  to  get  on  board  the  engine  No.  837,  at 
the  time  and  in  the  manner  stated  by  him,  and  at 
the  time  he  did  so  the  engine  was  moving  at  a 
rate  of  speed  so  moderate  that  a  man  of  ordinary 
prudence,  acting  in  the  same  capacity  and  under 
the  same  circumstances,  woi^ld  not  have  hesitated 
to  make  the  attempt,  he  cannot  be  charged  with 
negligence  in  so  doing.  Answer,  We  cannot 
affirm  this  point  without  qualification.  €U>od 
faith  is  not  enough.  If  you  believe  that  the  rules 
were  placed  where  he  had  access  to  them,  and 
his  attention  was  called  to  them,  and  he  was  re- 
quested to  inform  himself  as  to  th^se  rules,  his 
failure  to  do  so  might  be  negligence.  He  might 
refuse  to  inform  himself  of  the  rules  of  the  com- 
pany, and  '  then,  in  entire  good  faith,  act  in 
violation  of  those  rules.  If  he  did  his  duty  with 
reference  to  informing  himself  of  the  rules  of  the 
company,  and  of  what  was  required  o^  him,  and 
then  acted  in  good  faith  and  in  the  belief  that  he 
was  doing  what  the  company  required  of  him, 
then  we  think  this  point  should  be  affirmed.  But 
we  think  that  the  point  cannot  be  affirmed  with- 
out this  qualification,  as  to  his  having  performed 
his  own  duty  in  regard  to  informing  himself  as  to 
the  rules.     (Fifth  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
cUia : — 

(4)  That  the  plaintiff  having  admitted  thai  he 
knew  the  step  in  controversy  was  so  high  as  to 
render  it  difficult  to  get  on  to  the  train,  and  hav- 
ing continued  to  use  it  in  such  condition,  without 
giving  notice  to  his  employer  of  its  unsafe  and 
improper  condition,  and  asking  him  to  repair  it, 
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be  TolDiitarily  accepted  the  risk,  and  in  case  of 
iojnry  from  sach  cause  cannot  recover  damages 
therefor.  Amwer.  This  matter  is  for  70a.  Ton 
have  the  plaintiff's  own  statement  as  to  his  get- 
ting apon  the  train  on  the  trip  down  to  Port 
Jenris,  near  Stairway.  A  person  who  is  em- 
ployed aboat  a  matter  which  is  attended  with 
dinger,  who  discovers  some  imperfection  in  the 
atchinerj  or  appliances  which  he  is  required  to 
oie,  should  report  the  defect  to  those  whose  duty 
it  would  be  to  repair  it.  It  might  be  necessary 
for  the  employ^  to  still  use  that  machinery  before 
it  could  be  repaired.  If  he  did  so  use  it,  and  the 
condition  of  the  machinery  indicated  extraor- 
dinary danger,  the  doty  would  rest  upon  him  to 
use  extraordinary  care  to  protect  himself.  In 
other  words,  a  man  who  is  required  to  be  em- 
ployed about  machinery,  the  condition  of  which 
IB  oDusual,  and  such  as  to  occasion  unusual 
dinger,  is  bound,  on  his  part,  in  using  it,  to  ex- 
ercise unusual  care,  and  if,  neglecting  the  un- 
Qsnal  care,  he  should  be  injured  by  such  machine 
or  appliance,  then  he  would  be  guilty  of  con- 
tributory negligence,  and  could  not  recover. 
Now  you  have  the  evidence  as  to  his  getting 
upon  this  train  at  Stairway,  and  you  have  the 
evidence  as  to  his  getting  upon  this  train  before 
it  reached  the  water-tank  at  Millville.  Did  he, 
frem  his  experience  with  this  engine,  know,  at 
the  time  he  attempted  to  get  upon  it  when  he 
Wis  injured,  that  the  step  was  so  arranged  as  to 
leqoire  unusual  caution  upon  his  part  in  getting 
upon  it  ?  Did  he  know  it  at  the  time  ?  If  he 
did,  he  ought  to  have  used  unusual  caution.  Did 
be  use  such  caution  and  such  care  as  you  think  a 
msn  of  ordinary  prudence  and  judgment  should 
bive  been  required  to  use  under  the  circumstan- 
ces ?  If  he  did  not,  he  would  be  guilty  of  con- 
tributory n^ligence,  and  cannot  recover.  (Sixth 
tflsignment  of  error.) 

(5)  The  plaintiff  having  testified  that  he  knew 
the  condition  of  the  step,  and  the  difficulty  of 
getting  on  to  it,  and  having  attempted  to  get  on 
the  train  by  means  of  that  unsafe  and  inconvenient 
step,  in  the  dark,  while  the  train  was  under  way, 
when  he  admits  he  had  the  power  and  right  to 
stop  it,  is  guilty  pf  contributory  negligence,  and 
eannot  recover,  and  therefore  the  verdict  must  be 
for  the  defendant.  An$wer.  We  refuse  that 
point,  because  it  requires  us  to  take  this  case 
away  from  you,  and  to  determine  the  question  of 
con^butory  negligence  ourselves.  We  think 
that,  under  the  evidence,  that  question  must  go 
to  jou  for  determination  as  a  question  of  fact. 
(Seventh  assignment  of  error.^ 

Verdict  for  the  plaintiff  for  $6000.  A  rule  for 
i  new  trial  was  subsequently  discharged,  but  the 
verdict  reduced  to  $5000.  Judgment  thereon. 
Defendant  took  this  writ,  assigning  error,  inter 
dioj  as  above. 


George  G.  Waller y  for  plaintiff  in  error,  cited— 
Brossman  v.  R.  R.  Co.,  113  Pa.  St.  490. 
Jackson  v.  R.  R.  Co.,  31  Eansas,  761. 
Railroid  Go.  v.  Marphy,  17  111.  App.  444. 
Central  Trust  Co.  t;.  R.  R.  Co.,  26  bed.  Rep.  897. 
Webber  v.  Piper,  38  Heis.  (N.  Y.)  353. 
Chambers  v.  R.  R.  Co.,  91 1/.  C  471. 
Gibbons  v.  R.  R.  Co.,  66  Iowa,  231. 
McCorkle  r.  R.  R.  Co.,  61  Id.  565. 
Dowell  V.  R.  R.  Co.,  61  Miss.  519. 

George  S.  Purdy^  for  defendant  in  error. 
A  master  is  bound  to  furnish  his  servants  with 
such  machinery  as  is  reasonably  and  adequately 
safe  for  them  to  be  upon  and  use. 

R.  R.  Co.  V.  Mason  k  Leslie,  18  Out.  296. 

Wharton  Neg.,  §§  207,  209. 

Johnson  v.  Bruner,  11  Sm.  61.  ^ 

O'DonneU  v.  R.  R.  Co.,  9  Id.  248.  ^ 

R.  R.  Co.  V.  Agnew,  11  Wbbklt  Notes,  894. 

Ardesoo  Oil  Co.  v.  Gilson,  13  Sm.  147. 

Ford  V,  R.  R.  Co.,  110  Mass.  240. 

Tissae  v,  R.  R.  Co.,  2  Amer.  91. 

Baker  v.  R.  R.  Co.,  14  Nor.  211. 

R.  R.  Co.  1;.  Keenan,  7  Oat.  124. 

Rnmmell  v.  Dilworth,  eto.,  17  Wbbklt  Notbs,  90. 

Bensig  v.  Steinway,  4  Bast.  Rep.  412. 

A  brakeman,  in  the  absence  of  contrary  in- 
structions, cannot  be  charged  with  negligence  in 
doing  that  which  is  in  conformity  with  thet^ual 
custom  of  brakemen,  sanctioned  by  the  chief 
officers  of  the  corporation. 

Sprong  V.  R.  R.  Co.,  58  N.  Y.  56. 

Ford  V,  R.  R.  Co.,  mipra. 

Lyon's  knowledge  of  the  defects  which  caused 
the  accident  would  not  raise  a  presumption  of 
contributory  negligence. 

Patterson  v.  Ry.  Co.,  26  P.  F.  8.  393. 

Snow  V.  R.  R.  Co.,  8  Allen,  441. 

Tiasae  v.  R.  R.  Co.,  nmra. 

Lawless  v.  R.  R.  Co.,  136  Mass.  1. 

March  19, 1888.  The  Court.  The  plaintiff 
brought  this  action  in  the  Court  below  to  re- 
cover from  the  defendant  company  damages  for 
injuries  received  while  in  their  employ  as  a 
brakeman.  The  facts,  as  we  gather  them  from 
his  own  testimony,  are  substantially  as  follows  : 
On  the  17th  of  October,  1888,  he  was  on  extra 
coal  train  No.  4.  About  three  o'clock  in  the 
morning  the  train  stopped  for  water  at  Millville, 
the  plaintiff  was  sent  back  to  iag  extra  train  No. 
4  and  order  it  to  run  slow.  This  train  was  fol- 
lowing the  one  of  plaintiff  and  was  drawn  by 
(Bngine  No.  887.  The  plaintiff  was  instructed  by 
his  conductor  to  go  back  and  flag  the  following 
train.  He  sa3r8 :  <<  It  was  a  cold  morning  and 
we  were  running  slow,  and  we  had  stopped  there 
to  take  water,  and  he  was  following  us  and  I  was 
put  off  to  flag  him.  I  was  put  off  to  go  back  and 
let  them  know  what  was  the  matter  with  our 
train;  and  have  them  look  out  for  us  tlien."  The 
plaintiff  fully  performed  this  duty ;  he  flagged 
the  train,  told  them  what  was  the  matter,  and 
then  started  for  his  own  train.     Up  to  this  time 
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no  accident  had  happened.  He  ran  after  his  own 
train  for  a  short  distance  and  then  turned  hack. 
This  fully  appears  from  his  cross-examination. 
**  Q.  Tou  didn't  gain  on  it  (the  train)  as  you 
walked  up  ?  A.  I  ran  up  around  to  see  how 
,  fast  they  were  going.  Q.  When  you  found  you 
couldn't  reach  them,  you  turned.  A.  Yes,  sir. 
Q.  Did  you  walk  any  distance  ?  A.  I  walked 
back  a  ways  until  the  train  catched  me."  When 
the  train  came  up  it  was  going  from  four  to  six 
miles  an  hour.  He  isays  he  signalled  it  as  it 
approdched,  but  the  conductor  did  not  see  him 
and  made  no  answering  signal.  He  then  at- 
tempted to  get  on  the  engine.  The  night  was 
dark,  and  he  had  in  his  right  hand  two  lanterns. 
9c  took  hold  of  the  handle  of  the  tender  with 
his  left  hand  and  attempted  to  get  his  foot  on  the 
step.  The  step  was  a  high  one;  higher  than 
usual ;  his  foot  slipped,  got  on  the  rail  and  was 
crushed.  The  plaintiff  bases  his  charge  of 
negligence  against  the  company  wholly  upon  the 
unusual  height  of  the  step.  It  was  not  con- 
tended, however,  that  it  was  dangerous  to  get  on 
when  the  engine  was  stationary ;  at  such  times 
it  was  only  inconvenient.  The  plaintiff  had  been 
on  thp  engine  before ;  knew  of  its  danger,  and 
made  no  complaint  to  the  proper  authorities,  nor 
did  he  for  such  reason  decline  to  remain  in  the 
service.  The  plaintiff  further  alleged  and  so 
testified  that  at  the  time  he  turned  back  to  the 
train  and  was  injured,  his  purpose  was  to  flag  it 
the  second  time.  That  I  may  do  no  injustice  I 
give  his  precise  words  :  '<  I  flagged  them  and  told 
them  what  was  the  matter,  and  when  they  were 
taking  water  I  saw  our  train  ahead  of  us,  and  I 
started  towards  our  train,  and  I  saw  our  train 
was  going  slow,  I  came  back  to  flag  them  again, 
and  tell  them,  and  they  were  started  on  then, 
about  four  miles  an  hour,  and  I  didn't  get  any 
answer  from  the  engineer  that  he  saw  me  and 
when  the  engine  came  along  I  got  on  and  I 
missed  the  step  and  slipped  under.  The  step  was 
too  high." 

It  is  clear,  notwithstanding  the  above  state- 
ment, that  when  the  plaintiff  attempted  to  board 
the  engine  he  was  under  no  duty  to  either  stop 
or  flag  the  train.  He  says  himself  that  he  had 
no  orders  to  do  so.  He  had  previously  flagged 
it,  delivered  his  instructions,  and  performed  his 
whole  duty.  He  turned  back  and  attempted  to 
board  this  train  because  it^  was  easier  than  to 
overtake  his  own  train.  He  admits  that  he  had 
the  power  to  stop  the  train  and  preferred  taking 
his  chances  of  getting  on  safely  to  remaining 
until  it  stopped,  or  following  his  own  train  until 
he  could  overtake  it. 

We  have  then  upon  the  admitted  facts,  the 
case  of  an  employ^  attempting  upon  a  dark  night 
to  get  on  board  a  moving  engine  with  a  very  high 
step,  known  by   him  to  be  so,  with  his  right 


hand  incumbered  with  two  lamps,  when  under 
no  duty  to  board  it. 

In  considering  the  assignments  of  error  regard 
must  be  had  to  the  facts  as  they  existed  at  the 
time  the  points  were  presented  and  the  rulings 
made.     I  will  now  refer  to  them  briefly  : — 

1st.  This  assignment  is  sustained.  It  was 
error  to  permit  the  plaintiff  to  testify  as  to  what 
instructions  he  had  received  from  his  conductor 
in  reference  to  flagging  the  train  for  the  reason 
that  he  was  not  engaged  in  any  such  duty  when 
injured. 

2d,  dd,  4th,  and  5th.  In  view  of  the  admitted 
facts  the  plaintiff's  third,  fifth,  sixth,  and  seventh 
points  should  have  been  refused.  They  need  no 
discussion. 

6th.  The  defendant's  fourth  point  should  have 
been  affirmed  without  qualification.  The  point 
was  as  follows : — 

^'That  the  plaintiff  having  admitted  that 
he  knew  the  step  in  controversy  was  so  high  aa 
to  render  it  difficult  to  get  on  to  the  train,  and 
having  continued  to  use  it  in  such  a  condition, 
without  giving  notice  to  his  employer  of  its 
unsafe  and  improper  condition,  and  asking  him 
to  repair  it,  he  voluntarily  accepted  the  risk,  and 
in  case  of  injury  from  such  cause  cannot  recover 
damages  therefor." 

The  learned  Judge  referred  this  to  the  jury. 
It  is  at  least  possible  that  his  attention  was  not 
called  to  our  own  cases  upon  this  subject.  Our 
attention  has  certainly  not  been  called  to  them ; 
although  there  are  several  which  rule  the  question 
pointedly.  The  only  authorities  cited  are  those 
of  other  States.  It  is  sufficient  for  present  pur- 
poses to  refer  to  Mansfield  Coal  Co.  v.  McEnery 
(91  Penna.  185),  where  it  was  said:  ''It  has 
been  repeatedly  held,  in  fact  there  is  no  conflict 
of  authority  upon  this  question,  that  where  an 
employ^  has  knowledge  of  machinery  being  de- 
fective and  dangerous,  and  in  the  course  of  his 
employment  continues  to  use  it,  without  notifying 
his  employer  of  such  defect  and  asking  him  to 
repair,  he  voluntarily  accepts  the  risk  and  cannot 
in  case  of  injury  from  such  cause  recover  dam- 


The  above  rule  is  not  only  settled  law  but  it  is 
founded  on  justice  and  good  sense.  In  a  large 
majority  of  cases  employes  are  better  informed 
than  their  employers  as  to  the  safety  of  machinery 
in  use  by  them,  as  they  have  fisur  better  means  of 
information.  Where  a  person  employing  a  large 
number  of  men  engaged  in  a  particular  work,  has 
provided  machinery,  tools,  etc.,  suitable  for  their 
occupation,  and  the  same  become  unfit  for  use  or 
dangerous  from  wear  or  other  cause,  and  they 
continue  to  use  them  without  notice  to  the  em- 
ployer of  such  defects,  it  would  be  a  hard  rule  to 
hold  him  responsible.  I  am  not  now  speaking  of 
hidden  defects  or  dangers  which  the  employS 
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cannot  see  and  know,  but  of  such  open  and  pal- 
pable defects  as  existed  in  the  case  of  the  bridge 
in  the  Mansfield  Coal  Company  case,  and  of  the 
step  in  the  case  in  hand.  Under  such  circum- 
stances to  refer  such  a  point  to  the  jury  is  to 
fritter  the  rule  away,  and  allow  it  to  be  over- 
ridden in  every  case.  A  just  administration  of 
the  law  will  not  allow  this  to  be  done. 

The  seventh  assignment  alleges  that  the  Court 
erred  in  not  affirming  the  defendant's  fifth  point. 
The  said  point  was  as  follows :  *<  The  plaintifi* 
having  testified  that  he  knew  the  condition  of  the 
step,  and  the  difficulty  of  getting  on  to  it,  and 
having  attempted  to  get  on  the  train  by  means  of 
that  unsafe  and  inconvenient  step,  in  the  dark, 
while  the  train  was  under  way,  when  he  admits 
he  had  the  power  and  right  to  stop  it,  is  guilty  of 
contributory  negligence,  and  cannot  recover,  and 
therefore  the  verdict  must  be  for  the  defendant." 

All  the  facts  of  which  this  point  is  predicated 
appear  in  the  testimony  of  the  plaintiff  himself. 
To  which  might  be  added  the  fact  already  referred 
to,  that  his  right  hand  was  incumbered  with  two 
lamps.  Where  the  facts  are  admitted  it  is  com- 
petent for  the  Court  to  declare  the  effect  of  them. 
This  has  been  held  so  often  that  it  would  be  an 
affectation,  not  of  learning,  but  of  industry,  to  cite 
them.  The  point  should  have  been  affirmed. 
We  are  compelled  to  say  so  or  overrule  Mansfield 
Coal  Co.  V,  McEnery  and  numerous  other  cases. 
This  we  are  not  prepared  to  do  until  convinced 
that  they  were  erroneously  decided. 

This  view  of  the  case  renders  its  further  dis- 
•  cnssion  unnecessary. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 

Trunkbt,  Clabk,  and  Williams,  JJ., 
absent.  h.  0.  o. 

[See  next  case.] 


Jnly  »87, 125.  Pebmaiy  2, 1888. 

BarkdoU  v.  The  Pennsylvania  Railroad 
Company. 

MoiUr  and  servant — Negligence — Ckmtrihutory 
negligence — Defective  and  dangerous  ma- 
ehinerg  known  hy  employ^  to  be  suck — Injury 
resulting  from  the  use  of. 

An  employer  it  bound  to  famish  his  employ^  with 
safe  appUatioes  and  machinery  to  do  his  work ;  hut 
where  the  employ^  discovers  that  the  machine  about 
which  he  is  employed  is  dangerous,  and  still  continues 
to  use  it,  he  takes  upon  himself  the  risk  of  any  acci- 
dent whidi  maj  result  from  its  use. 

A  freight  car,  which  oonstltnted  part  of  a  train,  was 
broken,  splintered,  and  dilapidated,  and  was  without 
bampers,  guards,  or  proper  coupling  apparatus.  It  was 
bong  taken  to  its  destination  to  be  unloaded,  and  was 
pUinlj  marked  **,for  the  shop."  A  hrakeman  upon 
(he  train  had  tuVL  knowledge  of  the  condition  of  the 


oar,  and  was  repeatedly  warned  to  be  careftil  in  coup- 
ling it.  In  attempting  to  do  so  he  was  killed.  His 
widow  having  brought  suit  for  damages : 

Heldf  that  he  was  guilty  of  contributory  negligence, 
and  that  plaintiff  could  not  recoyer. 

Error  to  the  Common  Pleas .  of  Montgomeiy 
County. 

Case,  by  Ida  BarkdoU  against  the  Pennsyl- 
vania Railroad  Company,  to  recover  damages  for 
the  death  of  plaintiff's  husband,  a  brakeman 
employed  by  the  company  defendant.  Plea, 
not  guilty. 

Upon  the  first  trial  of  the  case  the  plaintiff 
was  non-suited,  but  the  non-suit  was  taken  off,  and 
upon  the  second. trial,  before  Botbr,  P.  J.,  plain- 
tiff's evidence  showed  that  the  cause  of  the  acci- 
dent was  a  broken  freight  car,  which  Reno  L. 
BarkdoU,  plaintiff's  husband,  was  handling  at 
'the  time.  The  car  belonged  to  the  Allison  Car 
Company,  and  was  used  by  the  defendant  in 
transporting  merchandise  from  the  Allison  car 
works,  in  West  Philadelphia,  to  their  wharf  at 
Washington  Avenue  and  Delaware  River ;  the 
accident  occurred  about  1  o'clock  P.  M.,  in  the 
Old  Navy  Yard,  whilst  the  car  was  being  moved 
to  its  place  of  destination.  The  car  was  broken, 
splintered,  and  dilapidated,  the  coupling  appa- 
ratus was  entirely  wanting ;  it  had  no  bumper,  or 
guards  of  any  description  whatever,  and  had  to 
be  coupled  by  means  of  a  chain  attached  thereto. 
It  had  been  in  this  condition  when  it  was 
received  by  the  company  in  West  Philadelphia, 
two  days  before  the  accident.  It  was  loaded 
with  car- wheels,  and  its  destination  at  that  time 
was  the  wharf  of  the  company,  at  the  Old  Navy 
Yard,  Washington  Avenue  and  the  Delaware 
River.  It  had  been  broken  and  splintered  long 
before,  and  its  condition  was  known  to  the  com- 
pany at  the  time  it  was  received  by  them,  two 
days  before  the  accident.  On  Sunday  morning 
it  was  taken  by  the  company,  loaded  as  it  was, 
from  Thirty-fourth  Street  in  West  Philadelphia, 
to  the  Old  Navy  Yard,  and  placed  among  other 
cars,  empty  and  loaded,  and  whilst  in  this  situa- 
tion it  became  the  duty  of  BarkdoU  to  couple  it 
to  other  cars  to  be  taken  to  its  place  of  destina- 
tion to  be  unloaded.  In  attempting  to  couple 
the  car  to  other  cars  he  was  caught  by  a  project- 
ing splinter  thereon  and  held  by  means  thereof 
and  was  killed. 

The  evidence  of  defendant  company  is  suffi- 
ciently set  forth  in  the  charge  of  the  Court, 
which  was,  inter  alia^  as  follows : — 

*<  The  first  question  for  inquiry,  therefore,  is  as 
to  whether  the  railroad  company  was  guilty  of 
that  negligence  which  makes  it  accountable  in 
such  a  case.  You  have  had  explained  to  you  the 
manner  of  the  death  of  BarkdoU,  how  that  was 
caused  by  his  getting  between  two  cars ;  and  how 
in  the  attempt  to  couple  them  he  was  crushed. 
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The  car  with  which  he  came  in  coatact,  was  a 
broken  car.  If  that  car  in  that  condition  had 
been  run  by  the  company  in  the  ordinary  coarse 
of  traffic  without  repair,  I  would  have  no  hesita- 
tion in  charging  you  that  it  was  negligence  on 
the  part  of  the  company  to  run  such  a  car. 

[«*  But  the  evidence  is  that  it  had  lately  been 
broken,  or,  at  all  events,  we  do  not  hear  of  its 
having  been  broken  before  that  day  when  it  is 
first  brought  to  our  notice.]  You  have  had  de- 
scribed to  you  the  condition  in  which  it  was; 
how  it  was  so  broken  that,  in  coming  in  contact 
with  another  car  with  which  it  was  about  to  be 
coupled,  there  was  not  sufficient  space  for  any 
man  to  stand  between  the  cars  whilst  in  the  act 
of  coupling.  To  use  such  a  car  for  ordinary 
purposes  would  have  been  negligence  on  the  part 
of  the  company,  because  it  would  have  increased 
the  danger  to  its  employ^.  But  when  a  man 
enters  the  employment  of  a  railroad  company,  he 
necessarily  enters  with  the  understanding  that 
the  risks  which  arise  from  the  ordinary  course  of 
business  he  must  run.  The  situation  of  a  brake- 
man  is  always  attended  with  some  danger,  but 
that  danger  every  man  who  hires  himself  as  a 
brakeman  voluntarily  undertakes  to  incur.  A 
raihroad  company,  on  the  other  hand,  is  bound  to 
furnish  for  the  use  of  its  employes  cars  which 
are  in  reasonable  condition  of  repair,  so  that  a 
person  exercising  reasonable  care  would  escape 
mjury  in  the  handling  of  them,  except  under  some 
extraordinary  circumstances  which  could  not  be 
prevented.  But  all  cars  are  liable  to  breakage. 
Accidents  are  continually  happening  by  cars 
coming  into  collision  with  each  other,  and  from 
other  causes ;  and  therefore  brakemen  must  incur 
the  risk  which  ordinary  care  will  not  prevent  in 
the  breakage  of  cars ;  and  [when  a  loaded  car  is 
broken,  it  is  not  negligence  on  the  part  of  the 
railroad  company  to  carry  that  car  along  to  where 
it  can  be  properly  unloaded  and  sent  to  the  work- 
shop for  repairs,  and  whatever  danger  might 
arise  from  that  use  of  the  car  must  be  incurred 
by  the  employ^].  Now,  was  this  car  used  in 
the  ordinary  traffic  of  the  company,  or  had  it 
lately  been  broken,  and  was  it,  as  the  testimony 
has  Explained  to  us,  only  sent  to  have  its  load 
removed,  and  be  taken  to  the  shop  ?  The  words 
^for  the  shop'  were  written  upon  it,  which  is 
corroborative  evidence  that  it  was  the  intention. 
[It  was  the  duty  of  every  employ^  who  had  any- 
thing to  do  with  that  car  to  exercise  more  than 
ordinary  caution.1  Did  Mr.  Barkdoll  exercise 
that  caution  ?  |^f  the  company  had  a  right,  as 
I  have  explained,  to  send  that  car  from  the  place 
where  it  was  to  have  it  unloaded  and  sent  to  the 
workshop,  then,  in  that  particular,  the  company 
were  not  guilty  of  negligence.]  Did  they  order 
Mr.  Barkdoll  to  do  anything  in  connection  with 
that  car  which  subjected  him  to  danger?     The 


testimony  is  that  John  Quinn,  the  assistant  road- 
master,  called  his  attention  and  the  attention  of 
another  brakeman  to  the  condition  of  that  car, 
and  cautioned  them  to  be  careful  in  handling  it. 
William  £.  Foster,  the  conductor  of  the  train, 
testifies  that  he  too  called  the  attention  of  Bark- 
doll to  the  condition  of  the  car,  and  warned  him 
to  be  careful.  And  Jeremiah  Brown,  one  of  the 
brakemen  attached  to  the  same  train,  says  that 
he  too  conversed  with  Barkdoll  upon  the  subject, 
and  that  he  too  warned  him  to  be  careful ;  and 
when  he  saw  Barkdoll  enter  between  the  cars  for 
the  purpose  of  coupling  them,  he  remonstrated 
with  him,  and  when  Barkdoll  told  him  that  he 
should  give  the  signal  for  backing  the*  cars,  so 
that  he  might  couple  it,  he  refused  to  do  so ;  and 
then  Barkdoll  came  out  from  between  the  cars, 
according  to  the  testimony  of  Brown,  and  made 
the  signal  himself  to  the  engineer  to  back  the 
train,  and  then,  when  he  had  set  the  cars  in 
motion,  he  entered  again  between  them,  and  at- 
tempted to  affix  the  coupling,  in  which  act  he 
was  caught  and  killed.  Now,  whether  the  rail- 
road company  were  guilty  of  some  negligence  or 
not,  in  the  use  of  the  car  in  the  manner  de- 
scribed, if  Barkdoll  was  also  guilty  of  any  n^li- 
gence  in  the  manner  in  which  he  undertook  to 
couple  the  cars,  there  can  be  no  recovery  in  this 
case,  for  there  can  be  no  recovery  where  the  per- 
son injured  was  himself  guilty  of  contributory 
negligence. 

'<  It  is  for  you  to  say  wl^ether  it  was  contribu- 
tory negligence  on  the  part  of  Barkdoll  under 
the  circumstances,  after  he  had  been  warned  by 
three  different  persons,  to  enter  between  the  cars 
as  he  did,  and  attempt  the  coupling.  Could  they 
have  been  coupled  in  any  other  way  lees  dan- 
gerous ?  Brown  says  that  when  he  became  i^p- 
prehensive  of  the  danger  which  Barkdoll  insisted 
upon  incurring,  he  offisred  to  couple  the  cars 
himself  from  the  top,  which  ofier  Barkdoll  re- 
jected. Do  you  believe  this  testimony  ?  If  yoq 
do,  then  clearly  Barkdoll  was  guilty  of  contribu- 
tory negligence.  The  fects  are  for  you.  [The 
warnings  that  Barkdoll  received  are  testified  to 
by  three  different  witnesses,  each  corroborating 
the  others.]  Tou  have  seen  them  upon  the 
stand.  Tou  have  heard  them  relate  the  facts  to 
which  they  testify.  There  is  no  witness  to  con- 
tradict them.  Do  yon  believe  them  or  not  ?  l£ 
you  do  not  believe  them ;  if  you  believe  that  the 
testimony  in  this  case  shows  that  Barkdoll  was 
not  guilty  of  contributory  negligence;  that  he 
was  careful ;  that  he  exercised  prudence,  and  that 
the  accident,  with  all  his  care,  was  inevitable  by 
him — then  the  plainti£f  would  be  entitled  to  re- 
cover, provided  you  also  find  that  the  rail- 
road company  was  guilty  of  negligence  in  putting 
the  car,  under  the  circumstances,  into  the  train 
which  was  to  take  it  away.    If  you  find  that  the 
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nilroad  company  was  DOt  guilty  of  negligence, 
orif,  finding  them  guilty  of  negligence,  you  also 
fiiid  that  Barkdoll  was  guilty  of  contributory 
ne^igence,  then  the  verdict  must  be  in  favor  of 
the  defendant." 

Defendant  requested  the  Court  to  charge,  inter 
aUa: — 

(3)  It  was  not  negligence  on  the  part  of  the 
de^ndant  company  to  use  the  broken  car  in  the 
numner  stated  by  the  witnesses.  Answer.  Under 
all  the  facts  given  in  evidence  upon  the  manner 
in  which  the  car  was  used,  I  see  no  negligence 
on  the  part  of  the  company. 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  then  took  this  writ,  assigning  for  eiuror  the 
answer  to  defendant's  third  point  and  those  por- 
tionsof  the  charge  of  the  Court  inclosed  in  brackets. 
B,  U.  Brunner  and  George  N.  Gortany  for 
phuntiff  in  error,  cited — 

GotUeib  v.  R.  R.  Co.,  1  Gent.  Rep.  728.  ^ 
Charles  H.  SHnsony  for  defendant  in  error, 
cited — 

Broesman  v.  R.  R.  Co.,  113  Pa.  St.  490. 

Railroad  Co.  v.  Sentmejer,  92  Id.  276. 

MoDongahela  City  v.  Fischer,  111  Id.  9. 

Railroad  Co.  v.  Greiner,  113  Id.  600. 

Coal  Co.  V.  l^cSnery,  91  Id.  185. 

Railway  Co.  r.  Bresmer,  97  Id.  103. 

Marsden  r.  Haigh  &  Co.,  14  Webklt  Notes,  526. 

Coal  Co.  r.  Jones,  86  Pa.  St.  432. 

Payne  v.  Reese,  12  Wbeklt  Notes,  97. 

March  19,  1888.  The  Court.  The  prin- 
dple  of  law,  that  the  employer  is  bound  to  furnish 
his  employes  safe  appliances  and  machinery  with 
which  to  do  their  work,  is  undoubted.  But  it  is 
just  as  certain  that  when  the  employ^  discovers 
that  the  machine,  about  which  he  is  employed,  is 
dangerous,  and  still  continues  to  use  it,  he  takes 
upon  himself  the  risk  of  any  accident  which  may 
result  from  its  use.  Now,  Barkdoll  being  a 
brakeman,  certainly  knew  that  the  broken  car 
was  unsafe  to  couple  in  the  ordinary  manner ; 
hence,  it  was  his  business  to  refuse  to  put  him- 
self in  a  dangerous  position,  1[>ut  having  done  so, 
he  assumed  the  responsibility,  and  the  Court  be- 
k)w  properly  refused  to  allow  the  consequence  of 
the  accident  to  be  charged  on  the  company. 

The  judgment  is  affirmed. 

PiR  Curiam.  ^ 

Tbumkkt  and  Grbkn,  JJ.,  absent,    h.  c.  o. 

[See  preceding  case.] 


Jan.  '88, 147.  March  21,  1888. 

Pennsylvania  Railroad  Co.  v.  Riordan. 

Common  carriers — Agreements  limiting  liability 
— Oonttruction  of-^Evidence, 

A  ipeoial  oontraot,  whereby  a  common  carrier  ez- 
itaeU  from  lUbility  for  loss,  is  permissible  under 


the  law  of  this  State.  Where  such  a  contract  k  en- 
tered into,  the  carrier  will  not  be  held  liable  for  loss 
without  positive  evidence  of  negligence. 

A  shipper  of  certain  horses  upon  the  line  of  a  rail- 
road company  accepted  a  bill  of  lading,  whereby  it 
was  provided  that  he  should  send  a  proper  person  in 
charge  of  the  horses,  and  assume  all  risks  of  injury 
to  them,  releasing  the  company  from  all  claims  there- 
for, except  when  proved  to  have  occurred  through 
gross  negligence.  He  himself  accompanied  the  horses, 
and  at  every  station  where  the  train  stopped  examined 
them,  but  found  nothing  to  attract  his  attention.  Upon 
the  arrival  at  the  point  of  destination  one  horse  was 
found  dead  in  the  car.  No  explanation  was  given  of 
the  manner  in  which  his  death  was  caused.  The  ship- 
per having  brought  an  action  against  the  railroad  com- 
pany to  reoover  damages  for  the  death  of  the  horse 
occasioned  as  above : 

HM^  that  under  the  terms  of  the  bill  of  lading  the 
company  was  not  liable  except  in  case  of  negligence. 
That  no  presumption  of  negligence  arose  ft'om  the 
mere  death  of  the  horse,  and  that  there  was  no  proof 
of  negligence  to  submit  to  the  jury : 

Held^  therefore,  that  the  plaintiff  was  not  entitled  to 
reoover. 

Semblef  that  even  if  there  had  been  no  special  con- 
tract in  the  bill  of  lading  in  the  above  case,  it  might 
well  be  doubted  whether  there  was  any  evidence  to  go 
to  the  jury  upon  whioli  the  plaintiff  could  have  re- 
covered. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Case,  by  Cornelius  Riordan  against  the  Penn- 
sylvania Railroad  Company,  to  recover  damages 
for  the  death  of  a  horse  while  in  course  of  trans- 
portation by  the  company  defendant. 

On  the  trial,  before  Biddle,  J.,  the  facts  of  the 
case  appeared  as  set  forth  at  length  in  the  opin- 
ion of  the  Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  qharge 
that  under  the  terms  of  the  bill  of  lading  the  ver- 
dict should  be  for  the  defendant.  The  Court  re- 
fused so  to  charge,  but  instructed  the  jury  to  find 
for  the  plaintilf.  Verdict  and  judgment  for  the 
plaintiff  accordingly.  The  defendant  thereupon 
took  this  writ  assigning  for  error  the  refusal  of 
the  above  point,  and  the  charge  of  the  Court  as 
above. 

David  W,  Sellers^  for  plaintiff  in  error. 

It  is  clear  thift  under  the  bill  of  lading,  if  any 
negligence  was  to  be  charged,  the  burden  of  proof 
was  on  the  plaintiff. 

Farnham  v.  Railroad,  55  Pa.  St.  53. 
Express  Co.  v.  Sands,  55  Id.  53. 
Sikins  V.  Transportation  Co.,  82  Id.  315. 
Railroad  v.  Fries,  87  Id.  234. 

If  the  plaintiff  had  not  been  in  charge,  it  would 
have  been  the  duty  of  the  carrier  to  explain. 
Railroad  v.  MiUer,  87  Pa.  St.  395. 
The  jury  cannot  infer  negligence  without  evi- 
dence proving  it. 

Adams  Express  o.  Sharpless,  77  Pa.  St.  517. 
Fouhy  V.  R.  R.  Co.,  17  Wbeklt  Notes,  178. 

Alexander  Simpson^  ;fr.^  for  defendant  in  error. 
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A  presumption  of  negligence  arose  from  the 
death  of  the  horse. 

Grogan  v.  Adams  Express  Co.,  114  Pa.  8t.  523 ;  18 

Wbbklt  Notbs,  478. 
Parnham  v.  R.  R.  Ck).,  56  Pa.  St.  61. 
Express  Co.  v.  Sands,  55  Id.  140. 
The  fact  that  the  plaintiff  accompanied  the 
horse  did  not  alter  the  burden  of  proof. 
Powell  V.  R.  R.  Co.,  32  Pa.  St.  414. 
R.  R.  Co.  V,  CheDewith,  52  Id.  382. 
Rita  V.  R.  R.  Co.  3  Phila.  82. 
Clauses  exempting  the  carrier  from  liability  are 
strictly  construed. 

Beokman  v.  Shouse,  5  Rawie,  188. 

Atwood  V.  TraDsportation  Co.,-  9  Watts,  87.    ' 

R.  R.  Co.  V.  Baldauf,  16  Pa.  St.  68. 

April  9,  1888.  The  Court.  It  is  tpo  late 
to  deny  that  in  Pennsylvania  a  commoa  carrier 
may  limit  his  liability  by  special  contract.  In 
Atwood  V.  Reliance  Transportation  Company  (9 
Watts,  87)  Gibson,  C.  J.,  recognized  the  rule  as 
well  established,  although  expressing  grave 
doubts  of  its  wisdom.  In  Laing  r.  Colder  (8  B. 
479)  this  Court  again  gave  its  assent  to  the  rule, 
while  Bell,  J.,  by  whom  the  opinion  was  deliv- 
ered, expressed  his  sympathy  with  the  doubt  of 
Chief  Justice  Gibson.  The  same  rule  has  held 
in  many  later  cases,  among  which  are  Powell  v. 
Penna.  R.  R.  (32  Pa.  414) ;  Express  Co.  v.  Sands 
r55  Id.  140);  Pa.  R.  R.  v.  Miller  (87  Id.  395); 
Adams  Express  Co.  v.  Sharpless  (77  Id.  517); 
Clyde  V.  Hubbard  (88  Id.  358). 

It  is  equally  well  settled  that  such  limitation 
does  not  relieve  the  carrier  from  liabilityforhisown 
negligence.  (Pa.  R.  R.  Co.  r.  Miller,  supra.)  The 
reason  for  this  qualification  of  the  power  to  limit 
liability  rests  on  public  policy.  At  common  law 
if  property  was  lost  or  injured  while  in  the  hands 
of  the  carrier,  the  burden  of  proof  was  on  the  car- 
rier  to  show  the  existence  of  such  circumstances 
as  were  sufficient  to  excuse  him  from  liability. 
Such  is  still  the  general  rule,  but  when  a  special 
contract  is  entered  into  between  the  shipper  and 
the  carrier,  the  contract  takes  the  place  of  the 
common  law  rule  and  fixes  the  liability  of  the 
carrier. 

In  the  case  at  bar  Riordan  shjpped  a  car-load 
of  horses,  eighteen  in  all,  over  the  railroad  of  the 
defendant  from  Walkersville,  Maryland,  to  Phila- 
delphia. 

The  bill  of  lading  provided  that  the  shipper 
should  *<  send  a  proper  person  or  persons  in  charge 
of  said  stock  and  assume  all  risks  of  damage  and 
injury  to  delay,  depreciation,  and  escape  of  said 
stock  while  in  transit,  releasing  said  company 
and  other  carriers  from  all  claims  or  demands 
therefor,  except  when  proved  to  have  occurred 
through  gross  negligence."  The  plaintiff  in  ac- 
cordance with  his  undertaking  to  send  a  proper 
person  in  charge  of  the  stock,  went  himself  upon 
the  train  with  it,  and,  as  he  testified  on  the  trial, 


went  to  the  car  in  which  his  horses  were  every 
time  the  train  stopped,  and  looked  into  it,  bat 
saw  nothing  to  attract  his  attention.  When  the 
train  arrived  in  Philadelphia,  one  of  the  horses 
was  found  dead  in  the  car,  and  this  action  was 
brought  to  recover  its  value  from  the  railroad 
company.  The  plaintiff  showed  that  he  shipped 
the  horses,  eighteen  in  number,  for  Philadelphia, 
and  that  on  the  arrival  of  the  train  one  of  them 
was  dead ;  bat  he  did  not  show  whether  the  horse 
died  from  disease,  or  fright,  or  injuries  received 
in  the  course  of  the  transportation,  nor  was  it 
alleged*  that  any  accident  happened  to  the  train, 
or  the  car  in  which  the  plaintiff's  horses  were, 
while  on  the  journey.  The  defendant,  in  view  of 
this  state  of  the  evidence,  offered  the  bill  of  lading 
and  rested.  The  Court  was  then  asked  to  charge 
the  jury  "that  under  the  terms  of  the  bill  of 
lading  their  verdict  should  be  for  the  defendant.*' 
This  instruction  was  refused,  and  then  a  binding 
instruction  to  find  in  favor  of  the  plaintiff  for  the 
value  of  the  horse  was  given.  The  learned  Judge 
did  not  place  his  reasons  for  this  instruction  upon 
the  record.  As  the  right  of  the  carrier  to  limit 
his  liability  is  well  settled  in  Pennsylvania,  we 
are  left  to  conjecture  that  the  instruction  was 
induced  by  an  opinion  that  there  was  a  legal  pre* 
sumption  of  negligence  against  the  defendant  that 
shifted  the  burden  of  proof,  and  put  upon  the 
carrier  the  duty  of  showing  that  the  death  of  the 
horsQ  was  not  due  to  the  negligence  of  its  agents 
or  servants.  The  rule  in  relation  to  the  presump- 
tion of  negligence  against  a  carrier  is  well  stated 
in  Laing  v.  Colder  (8  Barr,  479).  "  Now  the 
mere  happening  of  an  injurious  accident  raises, 
prima  facie,  a  presumption  of  neglect,  and  throws 
upon  the  carrier  the  onus  of  showing  that  it  did 
not  exist."  But  the  word  f <  accident"  must  be 
understood  as  referring  to  such  happenings  as  the 
exercise  of  proper  care  by  the  carrier  could  have 
prevented.  The  machinery  for  transportation  is 
under  his  exclusive  management  and  control,  and 
he  contracts  for  its  Sufficiency,  and  for  the  skill 
and  fidelity  of  his  servants  in  charge  of  it. 

If,  for  any  reason,  an  injurious  accident  hap- 
pens to,  or  by  reason  of  that  which  the  carrier 
provides  for  the  transportation,  the  law,  which 
imposes  the  exercise  of  the  utmost  care  upon  him, 
presumes  the  accident  to  be  due  to  the  want  of 
that  care  and  puts  upon  him  the  duty  of  success- 
fully relieving  himself  from  that  presumption. 
But  when  the  fact  of  an  "  injurious  accident"  is 
not  shown  to  exist  the  presumption  which  arises 
from  it  cannot  be  invoked  by  a  plaintiff.  The 
contract  of  the  carrier  does  not  insure  against 
death  generally,  but  only  as  it  may  be  the  resalt 
of  an  injurious  accident  in  the  course  of  the  car- 
riage. A  passenger  may  die  while  in  his  seat  in 
a  car  from  disease  or  from  his  own  act,  just  as  he 
might  die  in  his  own  house. from  the  same  cause; 
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bat  we  have  never  heard  it  alleged  that  the 
carrier  was  liable  in  damages  because  of  a  death 
BO  happenings  nor  ^^hat  it  was  his  duty  to  show 
iffinnativelj  that  the  death  was  due  to  causes 
orer  which  he  had  no  control  Death  from 
natural  causes  can  hardly  be  called  an  accident, 
bflt  if  it  was  otherwise,  yet  there  is  a  very  broad 
distinction  between  the  case  of  its  coming  to  a 
panenger  as  an  indiyidual  by  reason  of  circum- 
stances and  conditions  that  are  personally  peculiar 
to  him,  and  the  case  of  its  coming  to  a  passenger 
as  such  by  reason  of  accident  to,  or  on  account  of, 
the  meanSf  of  transportation  employed  by  the 
carrier,  whether  in  motion  or  not.  In  the  former 
dass  of  eases  no  presumption  of  negligence  can 
arise,  for  the  facts  fiimish  no  foundation  for  it.- 
In  the  latter  there  is  a  presumption,  not  conclu- 
gi?e,  hut  prima  faciey  on  which  the  plaintiff  may 
rest,  and  which  the  carrier  must  overcome. 

Applying  this  distinction  to  the  case  we  have 
ia  hand  and  its  disposition  is  easy.  The  testi- 
mony of  the  plaintiff  showed  the  happening  of 
no  injurious  accident  to  the  train  or  car  on 
which  his  horses  were  transported.  It  showed 
that  he  was  personally  in  charge  of  them  and  at 
every  stop  examining  the  car,  and  that  he  saw 
nothing  to  attract  his  attention.  It  showed  that 
the  death  of  his  horse  on  the  journey  was  wholly 
unknown  to  him  until  he  reached  the  city,  and 
he  does  not  attempt  to  assign  a  cause  for  it. 
Tbk  testimony,  left  no  ground  for  the  legal  pre- 
somption  that  arises  from  the  happening  of  an  in- 
jurious accident,  and  left  the  burden  of  proof 
where  it  rests  in  ordinary  cases,  on  the  plaintiff. 
When,  therefore,  it  appeared  by  the  terms  of  the 
bill  of  lading  that  the  liability  of  the  carrier  was 
limited  to  such  injuries  as  were  the  result  of 
gross  negligence  on  its  part,  and  the  plaintiff 
made  no  attempt  to  show  the  happening  of  an 
accident  or  the  negligence  of  the  carrier,  the 
Coort  should  have  given  the  binding  instruction 
asked  by  defendant's  counsel.  In  fact  it  may 
well  be  doubted  whether  the  introduction  of  the 
bill  of  Uding  was  at  all  necessary.  The  plain- 
tiff's evidence  left  him  no  fact  ftt>m  which  the 
legal  presumption  could  arise,  and  no  proof  to 
take  its  place  from  which,  negligence  in  fact 
could  properly  be  found  by  the.  jury.  This  was 
therefore  a  case  in  which  a  compulsory  non-suit 
woold  have  been  proper. 

Judgment  reversed. 

Opinion  by  Williams,  J. 

Tbunket,  J.,  absent.  l.  l.,  jr. 


Jan.  '88,  220.  March  27, 1888. 

Miller,  Megee  &  Co.,  Limited,  v.  Dunlap 

&  Clarke. 

References  under  the  Act  of  May  14, 1874,  §  3 — 
Report  of  referee — Form  of^^Act  of  April  22, 
1874,  §  2. 

Section  2  of  the  Act  of  April  22, 1874  (P.  L.  109), 
relating  to  the  trial  of  civil  cases  by  the  Court  without 
a  jury  provides,  that  'Uhe  decision  of  the  Court  shall 
be  in*  writing,  stating  separately  and  distinctly  the 
facts  found,  the  answers  to  any  points  submitted  in 
writing  by  counsel,  and  the  conclusions  of  law.''  By 
§  3  of  the  Act  of  May  14,  1874  (P.  L.  166),  providing 
for  references  of  civil  suite  to  attorneys-at-Iaw  for  trial, 
it  is  enacted  that  the  referee  shall  **  have  the  powers 
and  perform  the  duties  which  would  belong  to  the 
Court  under  a  like  submission."  Under  the  above 
statutes : 

Heldf  that  the  report  of  a  referee  appointed  under 
the  said  Act  of  May  14,  1874,  is  fatally  defective  if  it 
contain  an  argument  in  support  of  his  decision  instead 
of  the  distindt  and  separate  findings  of  fact  and  con- 
elusions  of  law  on  which  the  decision  rests. 

Error  to  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

Case,  by  Miller,  Megee  &  Co.,  Limited,  against 
Dunlap  &  Clarke. 

By  agreement  the  case  was  referred  to  John  A. 
Ward,  Esq.,  as  referee,  under  the  Act  of  May 
14,  1874  (P.  L.  166),  who  filed  the  following 
report ; — 

<<  This  is  an  action  brought  by  Miller,  Megee 
&  Co.,  Limited,  against  Dunlap  &  Clarke,  to 
recover  a  balance  of  book  account,  amounting  to 
$159.65,  together  with  interest  thereon  from 
Aprii  5th,  1886. 

'<The  plainti£&  are  manufacturers  of  blank 
books  and  general  book-binders ;  the  defendants 
are  printers. 

^'  The  book  account,  upon  which  the  balance  is 
claimed  to  be  due,  covers  a  period  extending 
from  August  8th,  1888,  to  March  80th,  1885, 
and  the  charges  are  for  blank-books  and  binding. 

'<  The  plaintiffs  make  a  specialty  of  what  is 
known  as  a  <  Patent  Flexible  Back  for  Blank- 
Books,  etc.'  The  patent  consists  in  having  a 
number  of  leaves  joined  together  by  means  of 
what  are  known  as  '  patent  sections'  or  '  guards,' 
instead  of  being  bound  in  the  usual  way,  and 
then  binding  a  number  of  these   <  sections'  or 

<  guards'  together  in  the  flexible  back  book. 

"  The  plaintiffs,  who  were  formerly  known  as 

<  The  Miller  Bible  and  Pilblishing  House,  Lim- 
ited,' were  anxious  to  have  their  book  introduced 
into  the  various  municipal  departments,  but  for 
a  time  were  unsuccessful.  Arrangements  were 
made  with  various  persons  to  accomplish  this 
purpose,  to  no  avail,  until  an  agreement  was 
made  between  the  plaintiflb  and  the  defendants. 
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**  In  this  arrangement,  Mr.  Francis  H.  Miller, 
one  of  the  plaintiffs,  acted  for  his  firm,  and  Mr. 
Henry  C.  Dunlap,  who  is  employed  hy  the  de- 
fendants, looked  afler  their  interests.  A  paper 
which  was  offered  in  evidence  in  this  case,  and 
marked  *  Exhibit  No.  4,  J.  A.  W.,  6-22^7,'  is 
in  Mr.  Francis  H.  Miller's  handwriting,  and 
reads  as  follows : — 

**  *  Net  cost  of  pai>er. 
'  dOi  do.  do.  printing. 
*  do.  do.  do.  raling,  binding,  etc. 
'  Guards  at  five  cents  each. 
^* '  The  foregoing  to  oonstitate  total  cost  of  blank- 
books,  and  the  amoant  received  in  excess  of  total  cost 
to  be  divided  equally  between  the  Miller  Bible  and 
Publishing  House,  Limited,  and  the  firm  of  Messrs. 
Dunlap  &  Clarke. 

"'Augusts,  1883.» 

'<  The  defendants  made  a  specialty  of  city  and 
county  work,  that  is,  of  furnishing  merchandise 
iu  their  line  to  the  various  departments  of  the 
municipal  government  in  this  city.  On  this  ac- 
count they  were  chosen  by  the  plaintiffs  to  aid 
in  introducing  the  *  patent  flexible  back  book' 
into  the  various  public  departments,  and  an 
agreement  made  between  the  plaintiffs  and  de- 
fendants, of  which  *  Exhibit  No.  4,'  which  ap- 
pears above,  is  the  only  written  evidence.  Upon 
the  terms  of  the  agreement  made  between  the 
parties  on  August  3,  1888,  this  case  entirely  de- 
pends, and  the  plaintifls  and  defendants  have 
entirely  different  views  and  opinions  upon  its 
interpretation. 

<<  The  testimony  shows  that  there  was  no  ac- 
tual written  agreement,  but  the  plaintiffs'  only 
witness  on  this  point  testified  that  this  memor- 
andum (<  Exhibit  No.  4')  contains  all  the  subject- 
matter  of  the  verbal  agreement,  and  tha|  the 
defendants  alone  were  to  be  liable  for  any  losses 
that  might  occur  under  the  arrangement.  This 
is  positively  denied  by  the  defendants'  testimony. 
Daniel  W.  Clarke,  one  df  the  defendants,  Henry 
C.  Dunlap,  and  James  W.  Sayre,  all  affirm  that 
the  losses  as  well  as  the  gains  were  to  be  appor- 
tioned between  the  parties.  Mr.  Sayre  is  the 
chief  clerk  in  the  office  of  the  Board  of  Revision 
of  Taxes,  and  a  wholly  disinterested  witness. 
His  knowledge  of  the  agreement  was  gleaned 
from  conversations  with  Mr.  Francis  H.  Miller 
and  Mr.  Henry  C.  Dunlap,  when  they  called 
together  at  the  Board  of  Revision  of  Taxes  for 
the  purpose  of  introducing  the  <  patent  flexible 
back  book'  in  that  office. 

<<Mr.  Sayre  testifies  that  at  the  time  these 
gentlemen  csHed  the  ftppropriation  for  the  year 
was  made,  and  the  question  of  the  extra  cost  of 
these  books  over  the  old  style  was  discussed,  and 
Mr.  Miller  said  he  wanted  to  get  his  books  into 
the  departments,  even  if  he  had  to  suffer  a  trifiing 
loss. 

/<  In  the  opinion  of  the  referee,  <  £:(bibit  No, 


4'  is  not  such  a  writing  as  would  exclude  verbal 
testimony  in  relation  to  the  agreement  between 
the  parties,  and,  in  fact,'  no  such  claim  has  been 
made  by  the  plaintifis.  This  testimony  is,  there- 
fore, wholly  competent;  and  the  weight  of  the 
evidence,  therefore,  points  to  the  fact  that  the 
agreement  between  the  plaintiffs  and  defendants 
was  to  divide  the  profits  realized,  and  mutually 
bear  the  losses  sustained  in  all  contracts  made 
with  the  different  city  departments  to  furnish 
these  <  patent  back  books.' 

<<This  also  seems  to  be  the  reasonable  and 
equitable  view  of  this  case.  The  plaintiffs  had 
an  article  they  were  anxious  to  introduce,  and, 
after  failing  to  do  so,  ultimately  succeeded 
through  the  efforts  of  the  defendants.  The  two 
firms  practically  established  a  co-partnership,  so 
far  as  these  particular  contracts  mentioned  in  the 
testimony  are  concerned. 

*<It  needs  no  authorities  to  demonstrate  the 
fact  that  if  two  persons  unite  for  the  manufacture 
or  sale  of  a  certain  commodity,  and  agree  to 
divido  the  profits,  they  are  equidly  responsible 
for  the  losses,  even  though  the  question  of  losses 
has  never  been  mentioned  between  them. 

"The  testimony  of  Mr.  XVeed,  the  book- 
keeper for  the  defendants,  shows  that  upon  sev- 
eral of  the  contracts  made  under  this  agreement 
a  loss  amounting  in  the  aggregate  to  $284.38  was 
incurred,  half  of  which,  $142.19,  should  be 
borne  by  the  plaintiffs  and  for  which  amount  the 
defendants  claim  an  ofi^t  in  this  case.  The 
testimony  of  the  book-keepers  of  both  the  plain- 
tiffs and  defendants  shows  that  a  rebate  of  $29.52 
was  allowed  the  defendants  by  the  plaintiffs.  Mr. 
Weed  testifies  that  this  rebate  was  made  on  ac- 
count of  a  loss  incurred  on  a  contract,  and  he^  is 
corroborated  by  Mr.  Henry  C.  Dunlap,  while  Mr. 
McCandless  testified  that  the  rebate  was  made  on 
account  of  an  overcharge.  Mr.  Weed  also  testi- 
fied tl^at  the  said  amount  of  $142.19  is  exclusive 
of  this  item  of  $29.52,  and  the  figures  in  the 
testimony,  hereto  annexed,  show  this  to  be  the 
fact. 

"  Mr.  Francis  H.  Miller  claims  that  the  plain- 
tiffs had  nothing  to  do  with  the  contracts  made 
with  the  city,  except  to  be  paid  for  their  books. 
This  was,  the  referee  does  not  doubt,  his  under- 
standing, and  he  is  sincere  in  his  belief,  but  as  a 
matter  of  equity  as  well  ^  law,  and  under  all  the 
evidence  in  the  case,  the  claim  of  $142.19  is 
allowed. 

<«Then  there  arises  another  question  in  the 
case,  and  that  is  the  matter  of  overcharges  for 
the  '  patent  sections  or  guards'  furnished  the  de- 
fendants by  the  plainti&  under  their  agreement. 

<<  In  the  testimony  of  Ikfr.  Weed  it  will  be 
found  that  overcharges  to  the  amount  of  $81.57 
had  been  made.  The  dates  and  amounts,  as  well 
as  the  articles  for  which  the  overcharges  were 
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made,  are  all  set  forth  at  length  in  his  testimony, 
and  a  fall  explanation  given. 

<<  The  referee  is  convinced  that  the  defendant's 
daim  of  a  further  set-off  to  this  amount,  to  wit, 
$81.57,  is  just,  and  it  is  also  allowed.  These 
two  sums  aggregate  $228.76,  and  are  in  excess 
of  plaintiffs'  claim  in  this^case. 

<<  The  defendants  made  a  further  claim  for  a 
share  in  the  profits  of  certain  contracts  made  by 
the  plaintiffs.  The  referee  declines  to  consider 
this  matter,  as  the  defendants  have  not  asked  for 
a  certificate  and  siipply  pleaded  a  set-off  as  a 
matter  of  defence  to  the  plain tifis'  claim. 

«*The  referee  therefore  finds  in  favor  of  the 
defendants/' 

To  this  report  exceptions  were  filed,  inter  alta, 
as  follows  ;— 

(2)  Because  the  referee  has  failed  in  his  report 
to  state  separately  and  distinctly  the  facts  found 
by  him  and  the  conclusions  of  law. 

The  exceptions  were  subsequently  dismissed 
by  the  referee  and  judgment  entered  for  the  de- 
fendants, whereupon  the  plaintiffs  took  this  writ, 
assigning  for  error,  inter  aliGj  the  dismissal  of  the 
exceptions.  , 

Edwin  0,  Miehener,  for  the  plainti£&  in  error. 

The  referee's  report  contains  no  proper  state- 
ment separately  and  distinctly  of  the  facts  as 
feond  by  him,  and  of  the  conclusions  of  law,  as 
is  required  by  the  Act  of  May  14,  1874  (P.  L. 
166). 

Murr  V.  Marr,  103  Pa.  St.  463. 
Swdgard  v.  Wilson,  106  Id.  207. 
Harris  v.  Hay,  111  Id.  562. 

The  vice  which  the  Supreme  Court  in  those 
cases  reproves  and  condemns,  is  glaringly  mani- 
fest in  this  report.  The  prcK)f  of  facts,  the  state- 
ments, and  the  conclusions  of  law  are  all  run 
together,  and  it  becomes  necessary  to  sift  the 
entire  report  in  order  to  find  them. 

James  L.  Miles  {Harold  Mann  with  him),  for 
the  defendants  in  error. 

>pril  9, 1888.  The  Court.  The  Act  of  14 
May,  1874,  provides  that  the  duties  of  a  referee 
in  the  trial  and  decision  of  a  cause  shall  be  the 
same  as  those  of  the  Court  under  a  similar  sub- 
mission. The  duties  of  the  Court  where  trial  by 
jury  is  waived  and  the  questions  of  fact  and  law 
are  submitted  to  the  'decision  of  the  Court,  are 
legnlated  by  the  Act  of  22  April,  1874.  The 
provision  is  as  follows :  <<  The  decision  of  the 
Court  shall  be  in  writing,  stating  separately  and 
distinctly  the  facts  found,  the  answers  to  any 
pobts  submitted  in  writing  by  counsel,  and  the 
conclusions  of  law,  and  shidl  be  filed  ip  the  office 
of  the  prothonotaiy  or  clerk  of  the  proper  Court 
where  the  case  is  pending  as  early  as  practicable 
not  exceeding  sixty  days,"  etc.  In  this  mode  of 
trial  the  flndingB  of  fiict  stand  in  the  place  of  a 


verdict  and  will  not  be  disturbed  except  for 
manifest  error.  The  answers  to  the  points  and 
the  conclusions  of  law  stand  in  lien  of  the  Judge's 
charge  to  the  jury.  The  questions  of  fact  and 
law  are  thus  as  clearly  separated  as  in  trials 
where  the  facts  are  decided  by  the  jury.  It  is  a 
mistake  to  blend  the  duties  of  the  jury  and  the 
Judge,  because  they  are  invested  in  the  same 
person  by  the  terms  of  the  submission.  It  is 
equally  a  mistake  for  a  referee  to  submit  an  argu- 
ment in  support  of  his  decision  instead  of  the 
distinct  and  separate  findings  of  fact  and  conclu- 
sions of  law  on  which  the  decision  rests.  After 
a  clear  statement  of  the  facts  found  and  the  legal 
conclusions  reached  an  argument  in  support  of 
any  one  or  more  of  these  is  quite  in  place ;  but 
the  requirement  of  the  statutes  does  not  extend 
beyond  the  separate  and  distinct  statement  of  the 
facts  found  and  the  rules  of  law  applicable 
thereto.  The  report  of  the  referee  in  this  case 
is  fatally  defective  in  this  respect,  and  the  judg- 
ment entered  thereon  must  for  that  reason  be 
reversed. 

Judgment  reversed,  report  and  award  set 
aside,  and  procedendo  awarded. 

Opinion  by  Williams,  J. 

Paxson,  Trunket,  and  Sterrett,  JJ.,  ab- 
sent, c.  K.  z. 


July  '87, 176.  March  6, 1888. 

Appeal  of  Maria  E.  Leibert  et  ah 

Recognizance  in  Orphans'  Oourt — Lien  of-^ 
Partition — Judgment, 

A  reoognizanoe  given  in  proceedings  in  partition  in 
the  Orplums'  Ck>art  to  secure  the  payment  of  the  valu- 
ation money  to  parties  interested,  is  a  oontinuing  lien 
which  requires  no  revival  and  remains  until  it  is  paid, 
subject  of  coarse  to  the  presumption  of  payment  after 
twenty  years. 

A  judgment  obtained  upon  one  of  several  bonds  so- 
cured  by  tbe  recognizance  is  a  less  security  in  grade 
than  is  the  recognizance,  and  does  not  extinguish  by 
merger  any  part  of  the  lien.  The  recognizance  is  a 
unit  and  cannot,  as  to  its  lien,  be  split  into  pieces, 

Hillbish's  Appeal,  89  Pa.  494,  distinguished. 

Appeal  of  Maria  E.  Leibert  and  Joseph  M. 
Leibert,  from  the  decree  of  the  Common  Pleas  of 
Northampton  County,  in  the  distribution  of  the 
balance  in  the  hands  of  the  sheriff  under  a  certain 
writ  of  levari  facias. 

The  following  facts  appear  from  the  report  of 
the  Auditor  (P.  C.  Evans,  Esq.),  appointed  to 
distribute  the  said  balance:  In  the  year  1853 
Charles  L.  Knauss  gave  a  mortgage  to  Philip  H. 
Groepp  upon  certain  property  in  the  'borough  of 
Bethlehem  to  secure  the  payment  of  the  sum  of 
$2500.    Knauss  died  in  1659  intestate,  seised  of 
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the  lot  covered  bj  the  mortgage,  leaving  as  his 
heirs  Conielius  M.  Knauss,  Charles  H.  Knauss, 
and  Maria  E.  Leibert.  Charles  H.  Knauss,  one 
of  the  heirs,  died  in  1866,  leaving  a  widow  and 
one  child,  Marj  Matilda  Knauss.  The  interest 
on  the  mortgage  was  paid  hj  the  heirs  of  Charles 
L.  Knauss  until  the  year  1872,  when  proceedings 
in  partition  were  had  in  the  Orphans'  Court,  and 
the  property  covered  by  the  mortgage  was  ac- 
cepted by  Maria  E.  Leibert  at  a  valuation  of 
$12,000.  She  entered  into  a  recognizance  in  the 
sum  of  $24,000,  and  gave  bonds  to  the  respective 
heirs  for  the  amount  due  them.  The  interest  on 
the  Goepp  mortgage  was  paid  by  Maria  E.  Lei- 
bert from  the  time  of  the  partition  until  April 
1, 1885.  On  October  10,  1885,  Mrs.  Maria  E. 
Leibert  and  hei*  husband,  Richard  W.  Leibert, 
gave  a  mortgage  on  the  same  premises  for  $2000. 

The  bond  given  to  secure  the  share^  of  Mary 
Matilda  Knauss  not  having  been  paid,  her  guard- 
ian, Abiel  Heilman,  obtained  judgment  de  terris 
upon  it,  January  6,  1886,  for  $4681.63,  and  a 
vend.  ex.  duly  issued.  The  Goepp  mortgage  was 
also  foreclosed,  judgment  obtained  upon  it  by  de- 
fault, February  22,  1886,  and  a  levari  facias 
issued.  To  the  above  writs  the  sheriff  returned 
that  he  had  sold  the  property  for  $7500.  The 
Goepp  mortgage  was  paid  in  full  out  of  the  pro- 
ceeds of  the  sale,  and  $2500  was  paid  to  the 
guardian  of  Mary  Matilda  Knauss  on  account  of 
the  judgment  obtained  by  him.  The  balance  was 
claimed  by  the  guardian  of  Mary  Matilda  Knauss 
on  account  of  his  judgment  obtained  on  the  bond, 
and  also  by  Joseph  M.  Leibert  on  account  of  his 
mortgage  of  October  10,  1885. 

The  Auditor  awarded  the  balance  after  deduct- 
ing costs,  to  the  guardian  of  Mary  M.  Knauss. 

Exceptions  were  filed  to  the  report  of  the  Au- 
ditor, but  were  dismissed  by  the  Court  and  the 
report  confirmed  absolutely.  Thereupon  Maria 
E.  Leibert  and  Joseph  M.  Leibert  took  this  ap- 
peal and  filed  the  following  amended  assignments 
of  error: — 

(1)  The  Court  below  erred  in  dismissing  the 
first  exception  to  the  report  of  the  Commissioner, 
which  was: — 

•*  The  Commissioner  erred  in  distributing  the 
balance  ^n  question  to  Mary  M.  Knauss." 

(2)  The  Court  below  erred  in  dismissing  the 
second  exception  to  the  Commissioner's  report, 
which  was : — 

<<  The  Commissioner  erred  in  not  distributing 
said  balance  to  Joseph  M.  Leibert." 

(3)  The  Court  below  erred  in  not  allowing  a 
credit  on  the  recognizance  of  Maria  E.  Leibert 
and  R.  W.  Leibert  to  Cornelius  M:  Knauss, 
guardian  of  Matilda  M.  Knauss,  for  a  pro- 
portionate share  of  the  mortgage  of  their  com- 
ihon  ancestor,  Charles  L.  Knauss,  deceased, 
and  interest  thereon  paid  by  the  said  Maria  E. 


Leibert,  the  said  mortgage  having  remained  a 
lien  on  the  real  estate,  awarded  to,  and  accepted 
by,  the  said  Maria  E.  Leibert  in  proceedings  in 
partition  of  the  real  estate  of  the  said  Charles  L. 
Knauss,  deceased,  and  having  been  paid  out  of 
the  proceeds  of  the  sale  of  the  said  real  estate,  so 
accepted  by  the  said  Maria  E.  Leibert,  on  a  writ 
of  levari  facias  upon  said  mortgage. 

Robert  L,  (Jope^  for  appellants. 

Henry  W.  Scott  (  T.  B.  Metzgar  with  him),  for 
appellee. 

April  9,  1888.  The  Court.  The  only  ques- 
tion in  this  case  is  whether  the  lien  of  the 
recognizance  in  the  Orphans'  Court  in  the  par- 
tition proceedings  was  merged  in  the  judgment 
obtained  in  the  Common  Pleas  in  an  action  apoo 
one  of  the  bonds  secured  by  the  recognizance. 
The  bond  was  given  for  the  payment  of  $3953.33 
to  one  of  the  heirs.  The  recognizance  was  in  the 
sum  of  $24,000,  and  was  given  to  secure  the  pay- 
ment of  the  whole  of  the  valuation  money  to  all 
the  parties  interested  therein.  It  is  a  continuing 
lien  which  requires  no  revival  and  remains  until 
it  is  paid,  subject  of  coursQ  to  the  presumption  of 
payment  after  twenty  years.  In  Ankeny  r .  PeiQrose 
(18  Pa.  193),  we  said  :  "  The  lien  of  a  judgment 
is  limited  by  statutes,  but  that  of  a  recognizance  is 
not,  it  is  indefinite.  ...  It  is  subject  to  the  legal 
presumption  of  payment  and  that  presumption  is 
liable  to  be  repelled  by  reliable,  credible  testi- 
mony." 

It  is  manifest,  therefore,  that  a  judgment  ob- 
tained upon  one  of  the  bonds  is  not  a  higher  but 
a  less  security  in  grade  than  is  the  recognizance. 
But  in  the  present  case  the  bond  was  for  only  a 
small  part  of  the  eft  tire  sum  for  which  the  re- 
cognizance was  given,  and  other  parties  were 
interested  in  the  remainder.  The  recognizance 
is  a  unit  and  cannot,  as  to  its  lien,  be  split  into 
pieces,  so  as  to  be  a  good  lien  for  some  and  none 
at  all  for  others.  In  the  case  of  a  mortgage  given 
to  secure  the  payment  of  several  bonds  it  mil  not 
be  pretended  that  a  judgment  obtained  upon  one 
of  the  bonds  extinguishes  by  merger  any  part  of 
the  lien  of  the  mortgage.  We  are  aware  of  no 
principle  upon  which  the  contention  of  the  ap- 
pellants can  be  sustained.  Hillbisb's  Appeal  (89 
Pa.  494),  has  no  application.  No  recognizance 
or  bond  could  be  found  in  that  case,  and  the 
record  did  not  show  that  any  had  ever  been  given. 
The  heirs  had  a  judgment  confessed  many  years 
afterward  as  their  security,  but  before  that  judg- 
ment was  entered  Hillbish  had  obtained  a  judg- 
ment and  was  held  entitled  to  preference  as 
against  the  heirs  though  not  as  against  the  widow. 
The  distinction  taken  was  that  the  widow's  in- 
terest is  secured  by  statute  while  that  of  the  heirs 
depends  upon  the  securities  which  are  given. 

The  decree  of  the  Court  below  is  affirmed. 
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and  the  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 

Opinion  by  Greek,  J. 

TauNKET,  J.,  absent.  h.  s.  p.  n. 


Jolj  '87, 177. 


Leibert's  Appeal. 


Marob  6, 1888. 


Mortgage  given  hy  intestaU — Partition — Abate- 
ment of — Recognizance — Lachee. 

A  debt  of  an  intestate,  seoared  by  mortgage,  is  pay- 
able, like  all  other  debts  of  the  intestate,  out  of  his 
penonal  estate,  ezoLosively  in  the  first  instance,  al- 
thoogh  the  mortgage  is  a  lien  npon  the  land  of  which 
lie  d^  seised. 

A  party  who  accepts  lands,  which  are  subject  to  such 
a  mortgage,  at  a  certain  yalaation  in  proceeding  in 
partition  in  the  Orphans'  Oonrt,  and  gives  her  recog- 
niBDoe  and  bonds  to  secnre  the  shares  of  the  other 
kaira,  cannot  compel  the  other  heirs  to  submit  to  an 
abatement  of  their  bonds  for  the  porposeof  paying  the 
Bortgage  debt,  after  she  has  treated  the  mortgage  as 
an  obl^ion  which  she  was  bound  to  pay  by  paying 
intereat  on  it  for  thirteen  years,  and  after  the  personid 
asUte,  which  was  sufficient  to  pay  the  mortgage  debt, 
has  been  lost. 

Where  the  rights  of  others  haye  intenrened,  it  is 
impoBslble  to  racate  the  original  partition  proceedings 
after  such  a  lapse  of  time,  because  the  mortgage  has 
been  enforced  agidnst  the  property. 

Appeal  of  Maria  E.  Leibert,  from  the  decree 
of  the  Orphans'  Court  of  Northampton  County, 
dismissing  her  petition  to  set  aside  proceedings 
in  partition  of  the  estate  of  Charles  L.  Knauss, 
and  to  order  the  sheriff  to  pay  a  balance  in  his 
bands,  under  a  certain  writ  of  levari  facias,  into 
the  Court  of  Common  Pleas  to  be  transferred  to 
the  Orphans'  Court,  and  to  restrain  him  from 
paying  the  said  balance  to  any  one  without  the 
order  of  the  Court. 

The  facts  of  this  case  are  fully  set  forth  in 
Appeal  of  Maria  E.  Leibert  et  al.  (preceding 
case),  and  in  the  opinion  of  the  Supreme  Court, 
infra. 

While  the  proceedings  in  the  preceding  case 
were  still  pending,  Maria  E.  Leibert  filed  her 
petition  in  this  case  in  the  Orphans'  Court,  ask- 
ing as  above  set  forth.  This  petition  was  referred 
to  P.  C.  Evans,  Esq.,  to  take  testimony  and  re- 
commend a  decree  to  the  Court. 

The  Master  reported  that  the  petition  should 
be  dismissed.  This  report  was  confirmed  by  the 
Court  after  argument  upon  exceptions  thereto, 
tnd  the  petition  dismissed.  Whereupon  Maria 
£.  Leibert  took  this  appeal,  and  filed  the  follow- 
ing assignments  of  error ; — 

(1)  The  Court  erred  in  dismissing  the  petition 
of  Maria  B.  Leibert,  the  appellant. 


(2)  The  Court  erred  in  not  setting  aside  the 
proceedings  in  partition  in  the  estate  of  C.  L. 
Knauss,  deceased,  so  &r  as  the  same  related  to 
the  acceptance  by  the  appellant  of  the  mansion 
house  and  lot  of  land  of  said  decedent,  as  prayed 
for  in  the  petition. 

(3)  The  Court  erred  in  not  reducing  the 
amount  of  the  recognizance  of  the  appellant  to 
the  appellee  by  one-third  of  the  amount  of  the 
mortgage  of  the  decedent,  and  interest  paid  by 
the  appellant. 

Robert  Z.  Cope^  for  appellant. 
Henry    W.  ScoU  i^T.  B.  Metzgar  Yf\t\i  him), 
for  appellee. 

April  9,  1888.  The  Coijbt.  A  part  of  the 
land  of  the  deceased,  Charles  L.  Knauss,  was 
awarded  to  the  appellant  upon  proceedings  in 
partition  on  January  26,  1872,  and  her  recogni- 
zance and  bonds  were  given  on  the  same  day  ta 
secure  the  shares  of  the  other  heirs.  The  ad- 
ministrators of  Charles  L.  Knauss  filed  their 
account  on  May  9,  1878,  showing  a  balance  of 
personal  estate  in  their  hands  of  $19,159.47  for 
distribution.  The  estate  was  perfectiy  solvent, 
and  the  administrators  and  their  sureties  were 
liable  for  the  faithful  application  of  the  amount  in 
their  hands,  first  to  the  payment  of  all  debts  and 
second. to  distribution  among  the  heirs.  It  is  un- 
doubtedly true  that  the  appellant  as  acceptor  of 
part  of  the  intestate's  real  estate  could  have  ap- 
plied by  petition  to  the  Orphans'  Court  to  have  the 
amount  of  the  recognizance  and  bonds  given  by 
her  abated  sufficiency  to  pay  the  Goepp  mortgage 
if  she  had  chosen  to  do  so.  That  mortgage  was 
given  in  1853  and  was  duly  recorded.  It  waS: 
not  paid  at  the  death  of  the  intestate,  and  it  was 
an  open  lien  against  the  land  accepted  by  the  ap- 
pellant, of  which  she  had  constructive  notice  by 
the  record,  and  actual  notice  also.  This  being  so, 
she  was  entitled  to  have  the  mortgage  discharged 
out  of  the  valuation  money  of  the  land  if  neces- 
sary. But  there  was  ample  personal  estate  for  the 
payment  of  all  of  the  intestate's  debts.  Although 
the  mortgage  was  a  lien  upon  the  land,  the  debt 
which  it  was  given  to  secure  was  payable  like  all 
other  debts  of  the  intestate  out  of  his  personal 
estate  exclusively  in  the  first  instance.  It  waa 
only  in  the  event  that  there  was  no  personal 
estate  applicable  to  that  purpose  that  the  land 
could  be  resorted  to.  If  then  the  appellant  had 
applied  by  petition  to  the  Orphans'  Court  to  have 
her  recognizance  and  bond  abated  for  the  pay- 
ment of  the  mortgage  debt,  her  petition  must  have 
been  refused  because  there  was  ample  personal 
estate  applicable  to  its  payment.  The  other  heirs 
would  have  had  the  right  to  resist,  as  they  natur- 
ally would  have  done,  any  abatement  of  their 
bonds  for  the  payment  of  the  mortgage.  But  the 
appellant,  although  she  was  one  of  the  heirs  and 
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distributees,  as  well  as  acceptor  of  the  land,  and 
in  either  of  these  capacities,  coald  have  compelled 
the  payment  of  the  mortgage  bj  the  administra- 
tors, did  not  see  fit  to  exercise  that  right.  On 
the  contrary,  she  practically  treated  the  mortgage 
as  an  obligation  which  she  was  bound  to  pay,  by 
paying  interest  on  it  for  nearly  fourteen  years. 
She  dept  during  all  this  time  upon  whatever 
rights  she  had  to  have  the  mortgage  paid.  Her 
husband,  who  was  one  of  the  administrators,  took 
credit  for  it  in  his  account  as  being  paid  by  him 
by  an  (Msumption  of  it  The  other  heirs  were 
thus,  by  the  acts  of  both  the  appellant  and  her 
husband,  lulled  into  inaction,  so  that  they  have 
now  lost  the  opportunity  to  have  the  mortgage 
extinguished  out  of  the  personal  estate  in  con- 
sequence of  the  subsequent  insolvency  of  the 
administrators.  For  the  reason  above  stated  the 
appellant  was  disabled  from  having  the  relief  she 
now  seeks,  at  the  inception  of  her  title.  To  this 
she  has  added  tjie  further  disability  of  thirteen 
years'  inexcusable  laches.  In  such  circumstances 
it  would  be  a  manifest  perversion  of  justice  to 
compel  the  appellee  to  submit  to  any  abatement 
of  his  ward's  bond  for  the  purpose  of  paying  any 
part  of  the  mortgage  debt.  As  to  vacating  the 
original  partition  proceedings  at  this  late  day 
because  the  mort^Eige  has  now  been  enforced 
against  the  land,  it  is  impossible  by  reasoa  of  the 
rights  which  have  grown  up  out  of  those  pro- 
ceedings, inequitable  to  the  last  decree,  and  not 
to  be  tolerated  for  a  moment  upon  any  suggestion 
appearing  upon  this  record.  The  principles  and 
authorities  relied  upon  in  the  elaborate  argument 
of  the  learned  counsel  of  the  appellant  have  no 
application  in  such  a  case  as  this.  They  are  in- 
tended for  the  furtherance  of  justice  in  cases 
which  require  their  use,  but  to  apply  them  in  such 
a  case  as  this  would  be  a  gross  injustice. 

The  decree  of  the  Court  below  is  affirmed,  and 
the  appeal  dismissed  at  the  cost  of  the  appellant 

Opinion  by  Green,  J. 

Tbunket,  J.,  absent  h.  s.  p.  n. 


Jan.  '87,  99.  Pebniwy  27, 1888. 

McFadden  v.  Raush« 

Damages  —  Oompematary    and    exemplary  — 
Negligence — Evidence — Asiignmente  of  error. 

Where  there  is  no  dispute  ss  to  the  cause  of  actton, 
and  the  liability  of  the  defendant,  it  is  not  error  for 
the  Court  to  charge  the  jury  that  the  only  question 
is  as  to  the  amount  of  damages  which  the  plaintiff 
ought  to  recover. 

Any  objection  to  such  instmction  must  be  made  by 
the  defendant  at  the  trial,  and  if  he  fail  to  do  so,  it  is 
too  late  to  raise  K  upon  a  writ  of  error. 


SembUf  that  the  rule  of  retpomieat  superior  will  not 
apply  to  the  extent  of  exemplary  damages. 

In  an  action  for  damages,  for  injuries  dono  to  a 
house  by  blasting,  evidence  was  admitted  of  what  the 
workmen  employed  in  blasting  said  as  to  the  amount 
of  powder,  etc.,  used  in  the  charge,  for  the  purpose  of 
proving  gross  negligence : 

Held,  that  this  was  hearsay  evidence  and  not  ad- 
missible. 

Assignments  of  error  based  upon  the  pleadings  will 
not  be  considered,  where  the  plaintiff  in  error  has 
neglected  to  place  the  pleadings  before  the  Court. 

Error  to  the  Common  Pleas  of  Berks  Coun^. 

Case,  by  Julia  Raush  against  Charles  Mc- 
Fadden, to  recover  damages  for  injuries  dona  to 
the  plaintiff's  house  by  blasting  in  a  careless  and 
negligent  manner.     Plea,  not  guilty. 

The  facts,  as  they  appeared  on  the  trial,  before 
Ermentrout,  J.,  were  as  follows :  The  defen- 
dant was  a  contractor  of  the  Beading  and  Potts- 
viile,  afterwards  the  Pennsylvania  SchuylkiU 
Valley,  Railroad.  A  gang  of  McFadden's  wodi- 
men  under  the  supervision  and  direction  of  a 
foreman  or  ''boss,"  were  carrying  on  blasting 
operations  near  the  plaintiff's  house,  and  one  of 
the  blasts  shook  the  house,  causing  it  to  crack 
and  otherwise  injuring  it.  These  facts  vere  not 
disputed  by  the  defendant,  who,  it  was  claimed 
by  the  plaintiff,  admitted  her  title  and  the  injuries 
done  to  the  house.  He  called  two  witnesses  only, 
to  prove  that  these  injuries  could  be  repaired  at 
an  actual  expense,  at  the  outside,  of  $200. 

One  Frederick  Machemer,  a  tenant  of  plain- 
tiff, testified:  Q.  Do  you  know  how  large  a 
quantity  of  powder  was  put  in?  A.  I  did  not 
see  it;  I  can  only  say  what  I  heard  said.  Q. 
Whom  did  you  hear  say  it?  A.  I  heard  it  from 
the  people  who  were  working  there.  Q^.What 
was  it?  A.  They  said  nine  kegs,  nine  cases, 
aiid  also  dynamite. 

This  testimony  was  confirmed  by  another  wit- 
ness, Jonathan  Baer,  and  was  received  without 
objection. 

The  plaintiff  submitted  the  following  point : — 

''  That  if  the  jury  believe  that  the  defendant 
used  nine  kegs  of  powder  and  dynamite  in  one 
blast  which  was  within  fifteen  or  eighteen  feet  of 
plaintiff's  house ;  and  further  find  that  this  was 
gross  negligence  and  wanton  recklessness,  then 
the  plaintiff  is  entitled  to  receive,  in  addition  to 
compensatory  damages,  such  exemplary  damages, 
as  under  all  the  circumstances  of  the  case  would 
be  reasonable."  Answer.  Affirmed,  (Second 
assignment  of  error.) 

The  Court  charged  the  jury,  inter  aUa^  as  fel- 
lows :  >'  There  is  no  dispute  here  as  to  the  plain- 
tiff being  entitled  to  recover  something.  The 
only  question  in  the  case  is  as  to  the  amount  of 
damages  that  the  jury  ought  to  assess  for  the  in- 
jury done."    (First  assignment  of  error.) 
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<<  In  general  the  rule  for  the  measure  of  dam- 
ages in  cases  of  injuries  of  this  nature  is  actual 
compensation  for  the  injury  done.  The  owner  of 
the  property  may  recover  for  an  injury  which 
permanently  affects  or  depreciates  his  property ; 
and  the  ordinary  rule  would  be  actual  compensa- 
tion; that  isysnch  damage  as  would  make  the 
plaintiff  whole  for  the  injury  which  she  may  have 
nifiered  at  the  hands  of  the  defendant.  There  is, 
however,  this  qualification  of  that  rule,  that 
where  the  act  done  is  grossly  negligent,  or  is  the 
result  of  wanton  recklessness,  the  jury  are  al- 
lowed to  find  exemplary  damages ;  that  is,  such 
damages  which,  in  addition  to  compensating  the 
owner,  are  given  in  the  way  of  punishment  for 
the  gross  negligence  or  wanton  recklessness." 
(Third  assignment  of  error.) 

*^Tou  will,  therefore,  in  the  examination  of 
tins  evidence,  first  ascertain  whether  this  is  a 
ease  for  actual  compensation  alone,  or  whether 
there  is  such  evidence  of  gross  negligence  or 
wanton  recklessness  in  the  case  as  calls  for  giving 
exemplary  damages.''  (Fourth  assignment  of 
error.) 

^  Tou  will  take  into  consideration  all  the  evi- 
dence that  has  been  submitted  to  you  as  to  the 
nature  and  extent  of  this  injury.  You  are  to 
assess  damages.  Take  into  consideration  the  value 
of  the  property  as  it  stood  before  the  accident,  and 
the  value  of  the  property  as  it  was  after  the  acci- 
dent, and  if  you  find  that  this  is  a  case  simply  for 
actual  compensation  give  such  damages  as  will 
make  the  plaintiff  whole  for  the  injury  which  she 
sustained ;  if  you  find  it  was  the  result  of  gross 
negligence  or  wanton  recklessness,  then  you  may 
give  in  addition  such  damages  as  in  your  judg- 
ment, taking  into  consideration  all  the  facts  in 
the  case,  and  in  your  sound  discretion  you  may 
determine  should  be  paid."  (Fifth  assignment 
of  eiTor.) 

Verdict  for  plaintiff,  in  the  sum  of  $629  actual 
damages,  and  the  sum  of  $71  exemplary  damages, 
in  all  $700,  and  judgment  thereon. 

Whereupon  the  defendant  took  this  writ,  as- 
signing for  error,  the  affirmation  of  the  plaintiff's 
point,  and  the  portions  of  the  charge  of  the  Court 
gi?en  above. 

After  taking  this  writ,  the  Court  upon  plain- 
tiff's petition  entered  a  decree,  amending  the 
record,  to  the  efiect  that  the  defendant's  counsel, 
who  tried  the  case,  had  upon  the  trial  of  the 
cause  admitted  the  title  of  the  plaintiff,  and  the 
liability  of  the  defendant. 

Ojfrns  G.  Derr  {ErmentrwU  ^  Ruhl  and  J. 
Ed  MiUer  with  him),  for  plaintiff  in  error. 

It  was  the  duty  of  the  plaintiff  to  prove  all  the 
essential  elements  of  her  case,  namely,  that  she 
owned  the  messuage,  that  the  defendant's  em- 
ployte  were  negligent  in  their  operations,  and 
that  the  injuiy  to  the  pk^ntiff^s  building  was  in 


consequence  thereof.  The  right  of  the  plaintiff 
"  to  recover  something"  was  the  very  fact  in 
issue,  and  even  though  the  testimony  thereon  was 
uncontradicted,  the  question  was  for  the  jury, 
and  it  was  error  for  the  Court  to  instruct  them 
that  there  was  no  dispute  about  the  matter,  and 
that  the  only  question  was  as  to  the  amount  of 
damages. 

Madera  v.  Bversole,  12  Smith,  165. 

The  only  testimony  upon  which  gross  negli- 
gence was  charged  to  the  defendant  as  a  basis  for. 
a  claim  for  exemplary  damages,  was  hearsay  evi- 
dence. Admissions  made  by  persons  having  no 
authority  to  represent  the  principal  are  inad- 
missible. 

Wharton  on  Agency,  §  160. 

Luby  V.  R.  R.  Co.,  3  Smith  (N.  Y.),  731. 

The  declaration  does  not  allege  gross  negli-, 
gence  or  aggravating  circumstances ;  and  under 
the  pleadings,  the  claim  for  exemplary  damages 
should  not  have  been  submitted  to  the  jury. 

Stephen  on  PleadiDg,  372. 

Chitty  on  Pleading,  *412. 

There  is  no  authority  for  the  instruction  of  the 
Court  that  gross  negligence  alone  will  warrant 
the  jury  in  awarding  exemplary  damages. 

Cnmmings  v.  Gann,  2  Smith,  491. 

Dennis  r.  Barber,  6  S.  &  R.  420. 

McBride  v.  MoLanghlin,  5  Watts,  876. 

McDonald  v.  Scaife,  1  Jones,  386. 

Porter  v.  Seller,  11  Harris,  428. 

Robinson  V.  Rupert,  Id.  625. 

Nagle  V,  Mullison,  10  Casey,  63. 

Rose  v.  Story,  1  Barr,  190. 

Hodgson  V,  Millward,  3  Grant,  411. 

Flint  V.  Graham,  3  Crumrine,  200. 

Steele  v.  Alden,  11  Smith,  306. 

Neiler  v.  Kelly,  19  Id.  408. 

Orr  V,  Seiler,  1  Pennypacker,  448. 

McCarthy  r.  De  Armitt,  3  Out.  72. 

Blair  Coal  Co.  v.  Lloyd,  3  Wbbklt  Notbs,  103. 

1  Sedgwick  on  Damages,  page  63,  note  6. 

2  Sedgwick  on  Damages,  pages  317,  327-9. 
Railroad  Co.  v.  Lockwood,  17  Wallace,  367. 
Prichett  V.  Crook,  20  Wisconsin,  368. 
3annon  v.  Bait,  k  Ohio  R.  R.  Co.,  24  Md.  108. 
Milwaukee  &  R.  R.  Co.  v.  Armes,  1  Otto,  496. 
Telegraph  Co.  v.  Eyser,  1  Otto,  496,  note, 
aaghom  V.  R.  R.  Co.,  46  N.  Y. 

Jeff.  Snyder  (George  F.  Boer  with  him),  for 
defendant  in  error. 

It  was  the  understanding  of  the  Court  that 
the  defendant  admitted  his  liability,  as  is  shown 
by  the  decree  amending  the  record.  All  the  evi- 
dence was  based  upon  this  fact. 

No  objection  was  made  to  the  evidence,  which 
it  is  now  claimed  was  hearsay  and  inadmissible. 
If  illegal  evidence  be  given  without  objection,  it 
is  not  error  for  the  Court  to  consider  it  in  their 
charge  to  the  jury. 

Coe  V,  Hntton,  1  S.  &  R.  398,  406. 
Scott  v.  Sheakley,  3  Watts,  60. 

The  charge  of  the  Court  on  negligence  and  ex- 
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emplary  damages  was  in  accordance  with  the  au- 
thorities. 

Steele  v.  Alden,  11  Smith,  305. 

Blair  Coal  Co.  o.  Llojd,  3  Wbbklt  Notbs,  103. 

Railroad  Co.  o«  Rosenzweig,  3  Amer.  519. 

April  9,  1888.  The  Coubt.  The  evidence 
in  this  case  shows  that  McFadden  was  a  con- 
tractor on  the  Beading  and  Potts ville  Railroad. 
His  emplo76s  were  engaged  in  hlasting  rocks  on 
land  adjoining  that  of  Mrs.  Raash  and  within 
five  or  six  yards  of  her  house.  On  the  15th  of 
September,  1885,  a  blast  was  discharged  which 
seriously  injured  the  house,  opening  cracks  in  the 
walls,  shaking  down  the  chimney  and  portions 
of  the  plastering,  and  so  disturbing  the  foundation 
that  the  doors  would  not  shut  and  the  brick  walls 
were  weakened. 

This  action  was  brought  against  McFadden 
to  recover  for  the  injury  which  his  employes  had 
thus  inflicted  upon  Mrs.  Baush.  The  jury  to 
which  the  case  was  submitted  returned  a  verdict 
in  favor  of  l!he  plaintiff  <<  for  $629  actual  dama- 
ges, and  $71  exemplary  damages ;  in  all  seven 
hundred  dollars  ;'*  and  judgment  was  entered  on 
the  verdict  for  the  sum  of  $700. 

On  the  trial,  the  title  of  Mrs.  Baush  was  not 
denied.  It  was  not  denied  that  McFadden  was 
the  contractor  whose  employes  were  doing  the 
blasting.  It  was  not  denied  that  the  house  of  the 
plaintiff  was  injui%d  to  some  extent.  The  entire 
case  of  the  defendant  consisted  of  the  testimony 
of  two  witnesses,  both  of  whom  were  mechanics, 
and  who  were  called  to  show  that  the  cracks  in 
the  walls,  the  l>roken  plastering,  and  the  chimney 
could  be  patched  up  at  an  actual  expense  of  from 
$100  to  $200.  The  learned  Judge  of  the  Court 
below  instructed  the  jury  that  upon  the  evidence 
the  only  question  was  as  to  the  amount  of  damages 
which  the  plaintiff  ought  to  recover.  This  in- 
struction is  the  subject  of  the  first  assignment  of 
error.  We  have  looked  over  the  testimony  and 
we  conclude  that  the  amount  of  the  damages  to 
which  the  plaintiff  was  entitled  was  the  only  sub- 
ject about  which  there  was  any  conflict  in  the 
evidence.  It  seems  to  be  the  only  subject  really 
mooted  at  the  trial.  No  question  was  raised  at 
the  time  about  the  correctness  of  the  instruction, 
and  none  was  raised,  so  far  as  the  paper-books 
enable  us  to  judge,  on  the  motion  for  a  new  trial. 
It  ought  not  to  be  raised  now  for  the  first  time, 
and,  upon  the  facts  of  this  case,  it  is  without 
merit. 

The  fourth  assignment  of  error  raises  a  question 
of  the  admissibility  of  certain  testimony  under 
the  pleadings,  but  as  the  plaintiff  in  error  has  not 
seen  fit  to  place  the  pleadings  before  us  we  are 
unable  to  consider  the  question  and  for  that  rea- 
son dismiss  the  assignment. 

The   second   and    third   assignments,  allege 


error  in  the  submission  of  the  question  of  gross 
negligence  and  wanton  recklessness.  The  evi- 
dence upon  which  the  jury  was  allowed  to  con- 
sider this  question  was  the  declarations  made  by 
persons  about  the  quarry  as  to  the  amount  of  ex- 
plosive used.  Who  these  persons  were  and  what 
relation  they  stood  in  towards  McFadden  does 
not  appear,  except  as  it  may  be  guessed  at  from 
the  testimony  of  the  witness  Machemer,  which 
is  as  follows : — 

Q.  Do  you  know  how  large  a  quantity  of  pow- 
der was  put  in  ? 

A.  I  did  not  see  it.  I  can  only  say  what  I 
heard  said. 

Q.  Whom  did  you  hear  say  it? 

A.  I  heard  it  from  the  people  who  were  woi^- 
ing  there. 

Q.  What  was  it? 

A.  They  said  nine  kegs,  nine  cases,  and  also 
dynamite. 

From  this  testimony  it  was  not  certain  when 
the  statement  was  made,  or  by  whom  or  whether 
it  related  to  a  single  explosion  or  to  the  work  of 
the  whole  day.  Taking  it  just  as  it  stands,  it  was 
incompetent  for  the  purpose  of  affecting  McFad- 
den and  should  not  have  been  submitted  to  the 
jury.  That  portion  of  the  verdict  which  is  for 
exemplary  damages  necessarily  rests  upon  a 
finding  of  wanton  recklessness  on  the  plart  of 
McFadden's  employes,  and  that  finding  rests,  or 
may,  upon  the  incompetent  testimony  which  we 
have  just  considered. 

The  only  remaining  assignment  raises  an  im- 
portant question  which  under  the  view  we  have 
taken  of  this  case  is  not  necessarily  involved  in 
it.  The  learned  Judge  of  the  Court  below  in- 
structed the  jury  that  if  they  found,  from  the  evi- 
dence, McFadden's  employes  were  guilty  of  wan- 
ton recklessness  they  might  punish  him  for  their 
misconduct  by  imposing  exemplary  damages. 

Dicta  may  be  found  in  several  of  our  cases 
which  seem  to  sustain  this  instruction,  but  we 
recall  no  case  in  which  this  precise  point  was 
necessary  to  a  decision.  The  rule  of  rupondeat 
superior  J  though  a  salutary  and  well  established 
one,  is  ordinarily  harsh  and  severe  in  its  appli- 
cation. When  the  master  has  made  full  and 
complete  pecuniary  satisfaction  for  the  injury 
done  by  the  reckless  conduct  of  his  servant,  it 
would  seem  reasonable  and  in  consonance  with 
the  dictates  of  justice  that  the  nunishment  over 
and  beyond  compensation  should  fall  upon  the 
back  of  the  offender  rather  than  on  that  of  his 
employer.  But  as  we  shall  dispose  of  the  ex- 
emplary damages  because  of  the  incompetency 
of  the  evidence  on  which  such  damages  must 
have  been  found,  it  will  be  unnecessary  to  con- 
sider the  question  raised  by  the  instruction  com- 
plained of. 

The  judgment  of  the  Court  below  is  reversed 
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upon  the  second  and  third  assignments  of  error. 
But  as  the  jury  have  found  separately  the  ex« 
emplarj  and  the  actual  damages^  judgment  is  now 
entered  upon  the  verdict  for  the  sum  of  six 
hundred  and  twenty-nine  dollars,  the  amount 
of  the  actual  damages  found  by  the  jury,  with 
interest  and  costs  accrued  in  the  Court  below. 

Opinion  by  Williams,  J. 

Teunkbt,  J.,  absent.  8.  h.  t. 


Jan.  '88, 152.  March  21, 1888. 

Mackey's  Appeal. 

Deeedenti'  estate* — Administrators^  accounts — 
Adjudication  thereof — Award — Bights  of  par- 
ties  therein. 

An  administrator's  account  having  been  filed  and 
idjadioated,  one  of  the  parties  to  whom  an  award  was 
madef  five  years  after  the  adjndioation,  filed  her  peti- 
tion alleghag  that  she  had  not  been  paid  the  sum 
awarded  her,  and  asking  for  an  order  of  the  Court 
tpoB  the  administrator  to  pay  her.  The  administrator, 
in  his  answer,  admitted  these  facts,  and  stated,  as  the 
reason  for  non-payment,  that  it  had  been  necessary  to 
ose  the  jMrsonal  assets  to  pay  the  taxes  on  and  repair 
oertahi  real  estate  of  his  intestate,  which,  '*by  the 
ooDcnrrence  of  all  the  parties  in  interest,  had  been 
left  in  his  hands  to  manage."  He  farther  stated  that 
he  expected  to  proceed  at  once  to  a  partition  or  sale  of 
the  real  estate,  when  all  the  accounts  could  be  ad- 
jiiBted.  Upon  hearing  the  petition  and  answer,  the 
Court  dismissed  the  petition : 

Beldf  not  to  be  error. 

Appeal  of  Dorcas  Mackey,  from  a  decree  of 
the  Orphans'  Court  of  Philadelphia  County,  dis- 
missing her  petition  praying  for  an  order  upon 
J.  Dickinson  Sergeant,  administrator  of  Joseph 
Hackey,  deceased,  directing  him  to  pay  her  the 
amooot  awarded  to  her  upon  the  adjudication  of 
his  account. 

Upon  the  adjudication  of  the  account  of  J. 
DicJLinson  Sergeant,  administrator  of  Joseph 
Mackey,  deceased, on  February  16, 1882,$106.98 
wai  awarded  to  Dorcas  Mackey,  the  niece  of 
Jofleph  Blackey.  On  April  6,  1887,  Dorcas 
Mad^ey  presented  her  petition,  setting  forth  this 
tact,  and  that  the  said  award  had  not  been  paid 
to  her,  although  request  so  to  do  had  been  made, 
and  praying  for  an  order  upon  the  said  adminis- 
trator to  pay  it. 

The  answer  of  the  administrator  admitted  these 
facts,  and  stated,  as  the  reason  for  non-payment, 
that  bis  intestate  was  seised  of  certain  real  estate 
which,  by  the  concurrence  of  all  the  parties  in 
interest,  was  left  in  his  charge  to  manage;  that 
tbe  property  was  in  bad  condition,  and  that  it 
bad  been  absolutely  necessary  to  use  the  per- 
sonal assets  to  put  it  in  repair,  and  for  the  pay* 

OMQt  of  taxes  apon  it;  that  he  expected  to  pro- 


ceed at  once  for  the  partition  or  sale  of  the  said 
real  estate,  upon  the  conclusion  of  which  all  ac- 
counts could  be  adjusted,  and  the  whole  estate 
divided  among  the  parties. 

The  Court  dismissed  the  petition,  Ferguson, 
J.,  filing  the  following  opinion :  <*  Tbe  petition 
of  Dorcas  Mackey  alleged  that  upon  the  adjudi- 
cation of  the  account  of  J.  Dickinson  Sergeant, 
administrator  of  the  estate  of  tbe  said  Joseph 
Mackey,  filed  January  80,  1882,  there  was 
awarded  to  her  as  an  heir  of  decedent  the  sum 
of  $106.98,  which  had  not  been  paid  over,  and 
prayed  for  an  order  upon  the  said  administrator, 
directing  him  to  make  payment,  etc. 

*'  The  answer  of  the  administrator  admitted 
the  facts  set  forth  in  the  petition,  and  further  al- 
leged that  the  decedent  left  certain  real  estate 
wliich  was  greatly  in  need  of  repairs,  and  that,, 
with  concurrence  of  all  the  parties  in  interest,, 
be  took  charge  of  this  real  estate,  and  used  the 
personal  estate  in  making  these  necessary  repairs^ 
and  he  was  about  to  proceed  at  once  for  the  sale 
or  partition  of  this  real  estate,  when  the  rights 
of  all  interested  can  be  adjusted,  and  the  estate 
divided. 

<<If  the  petitioner  consented  to  the  account, 
and  using  the  money  awarded  to  her  in  the 
manner  stated  by  him,  and  that  she  did  so  con- 
sent is  evident,  not  only  from  his  answers  to  that 
effect,  but  also  from  the  fact  that  this  is  the  first 
claim  she  has  made  for  it,  although  awarded  to 
her  more  than  five  years  ago ;  she  cannot  now, 
after  the  money  has  been  used  for  her  own  benefit, 
and  in  the  manner  indicated  by  herself,  ask  him 
to  pay  it  over  to  her  ag^in." 

Whereupon  the  petitioner  took  this  appeal,^ 
assigning  for  error  the  action  of  the  Court  in 
dismissing  her  petition. 

Bees  Davis,  for  appellant.. 

Joseph  M.  Pile,  for  appellee,  cited — 

Rittenhouse  v.  Levering,  6  W.  &  S.  190. 
Yundt's  Estate,  6  Barr,  35. 

April  9,  1888.  The  Court.  Appellant  peti- 
tioned  the  Orphans*  Court  for  an  order  on 
appellee^  as.  administrator  of  Joseph  Mackey, 
deceased,  to  pay  $106.98,.  awarded  to  her  in  dis- 
tribution of  decedent's  personal  estate  in 
February,  1882. 

Admitting  the  facts  alleged  by  petitioner, 
appellee,  in  his  answer,  averred  in  substance 
that,  with  the  concurrence  of  all  the  parties  in 
interest,,  he  undectook  the  care  and  manageoftent 
of  certain  real  estate*  of  which  his  intestate  died 
seised,  and  used  the  personal  estate  in  making 
necessary  repairs  thereon,  paying  taxes,  etc.; 
that  as  testamentary  trustee  of  Jane  Mackey, 
one  of  the  parties  in  interest,  he  intended  ^<  to 
proceed  at  once  for  the  partition  or  sale  of  said 
real  estate,,  upon  the  conclusion  of   which  all 
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accounts  can  be  adjusted  and  the  whole  estate 
divided  among  the  parties."  He  also  appended 
a  statement,  showing  his  receipts  and  expendi- 
tures as  agent  of  the  parties  interested  in  the 
real  estate,  including  appellant,  and  submitted 
himself  to  the  order  of  the  Court  in  the  premises. 

The  allegations  of  fact  contained  in  the  answer 
were  not  denied,  and  the  Court,  being  satisfied 
as  to  their  truthfulness,  very  properly  concluded 
that  if  appellant  united  with  other  parties  in  in- 
terest in  committing  to  appellee  the  care  and 
management  of  their  real  estate,  and  authorizing 
him  to  expend  the  money  in  question  in  needed 
repairs,  payment  of  taxes,  etc.,  <*  she  cannot  now, 
after  the  money  has  been  used  for  her  benefit,  and 
in  the  manner  indicated  by  herself,  ask  him  to 
pay  it  over  to  her  again."  No  Court,  either  of 
law  or  equity,  could  hold  otherwise. 

Decree  affirmed,  and  appeal  dismissed  at  costs 
of  appellant. 

Opinion  by  Stebrett,  J. 

Paxson  and  Trunket,  JJ.,  absent. 

s.  H.  T. 


Jan.  *87,  415.  January  17  and  18, 1887. 

March  26,  1888. 

The  Press  Company,  Limited,  v.  Stewart. 

Libel — Privileged  communication-^  What  consti' 
t  utes  justification — Newspapers. 

While  the  truth  is  no  defence  to  an  indictment  for 
libel,  the  rale  is  otherwise  in  a  civil  suit  for  damages 
for  the  pablication  in  a  newspaper  of  an  alleged  libel, 
and  therefore  in  an  action  of  the  latter  kind,  it  is  error 
for  th«  Conrt  to  cefnse  to  Instrnot  the  jary  that  ''if 
they  believe  that  the  publication  complained  of  is  a 
fair  and  trae  aoconnt  «f  an  interview  had  between  the 
plaintiflf  and  Mr.  Cooke,  your  verdiot  most  be  for  the 
defendant." 

A  ooimnanieation  to  be  prtTileged  mmBt  be  made 
apon  a  proper  occasion,  from  a  proper  anotive,  and 
must  be  based  upon  reasonable  or  probable  caase. 
When  so  made,  in  good  faith,  the  law  does  not  imply 
malice  from  the  eommniiication  itself,  as  in  the  or- 
dinary case  of  libel ;  actual  malice  must  be  proved 
before  t!iere  can  be  a  recovery.  And  whether  a  com- 
munication be  privileged  or  not  is  a  question  for  the 
Conrt,  not  for  the  Jury. 

Briggs  V.  Garrett,  111  Pa.  St.  404 ;  S.  C,  17  Wbbklt 
NoTBS,  129,  followed. 

One  who  establishes  a  school  and  seeks  by  signs, 
placards,  and  advertisements  to  attract  the  young  to 
attend  it,  ^becomes  thereby  a  quan  public  character, 
and  the  questions  whether  he  is  a  proper  person  to 
instruct  the  young  and  his  school  a  proper  place  for 
them  to  receive  instruction  become  matters  of  public 
importance,  oonceming  which  a  newspaper  may  seek 
information  tai^  gi^o  the  results  of  its  search  to  the 
public 

Where  in  such  a  case  the  newspaper  obtains  infor- 
mation tending  to  show  that  the  teacher  was  a  char- 


latan, and  his  system  an  imposture,  this  information 
may  be  published,  and  such  publication  is  a  priTi- 
leged  communication,  not  absolutely,  but  in  a  quali- 
fied sense,  so  as  to  make  it  the  duty  of  the  Court  in  a 
civil  aciion  of  libel  for  damages  to  instruct  the  Jury 
that  malice  does  not  arise  from  the  mere  fact  of  the 
publication,  but  must  be  proved. 

The  publication  in  this  case  held  to  be  not  a  libel. 

T&TTOT  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Case,  by  Sylvester  N.  Stewart,,  against  The 
Press  Company,  Limited,  to  recover  damages 
for  an  alleged  libel  on  the  plaintiff  published  bj 
the  defendant. 

The  alleged  libel,  which  plaintiff  averred  in 
his  declaration  was  published  to  his  injory,  etc., 
was  as  follows  : — 

A  SCHOOL  FOR  REPORTERS. 

HOW  COL.  8TBWART  PROPOSES  TO  XANUFACTITBB 
CITT  EDITORS. 

On  the  northeast  corner  of  Thirteenth  and  Market 
streets  there  is  a  building;  On  the  third  'storj  of  the 
building  there  is  located  the  office  of  the  '*  School  of 
Clerks,  Salesmen,  and  Reporters.*' 

A  green  and  innocent  /^eM  reporter  with  a  bucket- 
ful of  trade  dollars  (in  his  mind's  eje)  climbed  ap 
three  flights  of  stairs  ycHterday  afternoon  to  haye  a 
talk  with  the  proprietor  of  the  ''school."  Colonel 
Stewart,  the  principal,  was  seated  in  a  6  z  8  ante-room, 
north  of  the  school.  He  was  not  particularly  enthusi- 
astic over  the  prospect  of  the  *'  school's"  prosperity  or 
the  visitor's  chances  of  becoming  a  bloated  millionaire. 

''  Are  you  a  shorthand  writer  ?"  was  the  first  ques- 
tion he  asked. 

•*  No,  sir,"  replied  the  visitor. 

''  Do  you  wish  to  become  a  salesman  f " 

"No,  sir." 

"  Are  jou  after  a  position  as  an  amanuensis  in  a 
mercantile  house  ?" 

'*  No.    I  would  like  to  be  a  reporter." 

"Well,"  said  Colonel  Stewart,  as  he  tugged  at  his 
beard,  "  the  school  is  intended  as  a  place  where  per- 
sons can  learn  shorthand,  typewriting,  and  phono- 
scribing." 

"But,"  ventured  the  visitor,  "cannot  a  man  be- 
come a  reporter  without  understanding  shorthand  f 
Is  that  a  requisite  f " 

"  For  sermons  and  speeches  it  is,"  was  the  reply. 
"  The  class  of  reporters  you  refer  to  are  known  as  city 
editors ;  they  are  all  gentlemen  of  high  education  and 
are  generally  graduates  of  colleges.  Newspapers  are 
besieged  constantly  by  applicants  for  such  positions. 
These  bob  are  not  reporters ;  they  are  city  editors ; 
there  are  about  three  dosen  of  them  in  the  city." 

"  Oh  1 "  said  the  reporter. 

"  Yes,"  continued  Colonel  Stewart,  "  it  requires  a 
vast  amount  of  experience  to  become  a  city  editor— 
you  must  be  well  educated  and  have  a  general  knowl* 
edge  of — " 

"  Suppose,"  interrupted  the  Green  Reporter,  "  that 
a  reporter  is  sent  to  a  fire  in  a  large  pretsel  establish- 
ment, must  he—" 

"  Certainly,"  responded  Colonel  Stewart,  "  of  oourse 
he  must.  It  requires  men  of  classical  education.  We 
do  not  pretend  to  Instruct  applicants  for  snoh  positions. 
The  school  teaches  shorthand  and  type-writing  and 
phono-scribing,  but  a  change  is  to  be  made  here 
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sbortlj.  I  would  advise  70Q  to  eonsnlt  with  Mr. 
Kerr,  who  will  take  charge  in  a  few  days.  Mr.  Kerr 
htt  so  office  on  Walnut  Street.  He  is  tweutj-fonr 
/ears  of  age.    He  will  tell—'' 

"  Ta-Ta,**  said  the  applicant. 

»' So-long,'*  responded  Colonel  Stewart.  "If  you 
want  to  learn  anj  of  the  hranches— $^  a  quarter — 
good-l^e." 

The  defendant  pleaded  not  gailtj,  but  scibse- 
qoentlj  bj  leave  of  the  Court  first  had  and  ob- 
tained filed  a  special  plea^  averring  that  the 
{daintiff  ought  not  to  further  have  or  maintain 
his  afokresaid  action  thereof  against  it,  because  if 
sajB  that  it  is  true  as  stated  in  the  article  com- 
plained of  in  the  plaintiff's  declaration,  that  on 
tbe  third  story  of  a  building  on  the  N.  E.  comer 
of  Thirteenth  and  Market  streets  there  was  lo- 
cated the  ofiice  of  the  <<  School  of  Clerks,  Sales- 
men, and  Reporters."  That  Colonel  Stewart 
was  the  principal  of  the  school  and  that  he  was 
not  particularly  enthusiastic  over  the  prospects 
of  the  school's  prosperity ;  and  this  the  defend- 
ant is  ready  to  verify,  wherefore  it  prays  judg- 
ment whether  the  said  plaintiff  ought  to  further 
baFe  or  maintain  his  aforesaid  action  against  it. 

And  for  a  further  plea  in  this  behalf,  the  de- 
fendant comes  and  says :  That  the  plaintiff  ought 
not  to  further  have  or  maintain  his  aforesaid 
action  thereof  against  it,  because  it  says  that  it 
is  true,  as  stated  in  the  article  complained  of  in 
tbe  plaintiff's  declaration,  that  Colonel  Stewart, 
the  principal  of  said  **  Scliool  of  Clerks,  Sales- 
men, and  Reporters,"  had  an  interview  with 
Vincent  S.  Cooke,  wherdn  the  following  conver- 
sation occurred : — 

"Are  you  a  shorthand  writer?"  was  asked  by 
Colonel  Stewart 

"No,  sir." 

"  Do  yon  wish  to  become  a  salesman  ?" 

"No,  sir." 

"  Are  you  after  a  positioa  as  amannensis  in  a 
mercantile  house  ?" 

"  No,  I  would  like  to  be  a  reporter.'* 

"Well,"  said  Colonel  Stewart,  "the  school  is 
intended  as  a  place  where  persons  can  learn 
Bfaortband,  type-writing,  and  phono-scribing." 

^  But  cannot  a  man  become  a  reporter  without 
onderstanding  shorthand.    Is  that  a  requisite  ?" 

"  For  sermons  and  speeches  it  is.  The  class 
of  reporters  yon  refer  to  are  known  as  city  ed- 
itors ;  they  are  all  gentlemen  of  high  education 
and  are  generally  graduates  of  colleges ;  news- 
papers are  besieged  constantly  by  applicants  for 
such  positions.  These  men  are  not  reporters. 
Xhey  are  ct^  editors;  there  are  about  three 
doeen  of  them  in  this  city." 

"Oh I"  said  Mr.  Cooke. 

I*  Yes,"  continued  Colonel  Stewart,  "  it  re- 
({oires  a  vast  amount  of  experience  to  become  a 
city  editor.  Ton  must  be  well  educated  sni 
)  ive  a  gen^td  knowledge  of—" 


"  Suppose,"  said  Mr.  Cooke,  "  that  a  reporter 
is  sent  to  report  a  fire  in  a  large  pretzel  estab- 
lishment, must  he — " 

"  Certainly,"  responded  Colonel  Stewart,  "  it 
requires  men  of  classical  education.  We  do  not 
pretend  to  insthict  applicants  for  such  positions. 
The  school  teaches  shorthand  and  type-writing 
and  phono-scribing — ^but  a  change  is  to  be  made 
here  shortly— I  would  advise  you  to  consult  Mr. 
Kerr,  Who  ¥rill  take  cha^  here  in  a  few  days. 

"  He  has  an  office  on  Walnut  Street." 

And  this  the  defendant  is  ready  to  verify, 
wherefore  it  prays  judgment  whether  the  said 
plaintiff^  ought  to  further  have  or  maintain  his 
aforesaid  action  thereof  against  it. 

The  defendant,  by  leave  of  Court  first  had  and 
obtained,  filed  an  additional  plea :  That  the  plain- 
tiff ought  not  to  further  have  or  maintain  his 
aforesaid  action  against  it,  because  it  says  that 
the  said  article,  contained  in  the  plaintiff's  dec- 
laration, is  a  just  and  true  account  of  an  inter- 
view had  between  the  said  plaintiff,  Sylvester  N. 
Stewart,  and  Vincent  S.  Cooke,  who  was  a  re- 
porter upon  the  Pre$$y  a  newspaper  published  by 
the  defendant,  and  this  the  defendant  is  ready  to 
verify  ;  wherefore  it  prays  judgment  whether  the 
said  plaintiff  ought  to  further  have  or  maintain 
his  aforesaid  action  against  \U 

On  the  trial,  before  Pribce,  J.,  it  appeared 
that  in  1883  Sylvester  N.  Stewart  established  in 
Philadelphia  a  school  which  he  advertised  exten- 
sively by  cards  and  circulars  as  "  The  National 
School  of  Clerks,  Salesipeci*  and  Reporters. 
Teach  Phono-scribing,  Brief  Long-hand-writing 
Machines,  Phonography,  and  what  no  other 
Schools  are  permitted  to  teach."  The  copy  of 
the  Pre$9  printed  by  defendant  company  on  July 
13,  1883,  published  an  article  as  above  set  out» 
purporting  to  give  an  account  of  an  interview 
had  by  a  reporter  of  the  paper  with  Mr.  Stewart 
the  day  before.  It  was  proved  that  the  plaintiff 
had  worded  his  signs  in  a  very  peculiar  way,  and 
had  in  many  ways  shown  such  personal  charac- 
teristics and  peculiarities  as  to  be  spoken  of  by 
many  witnesses  as  a  *<  crank." 

The  defendant  asked  the  Court  to  charge,  inter 
oHoy  as  follows : — 

'<  (12)  If  the  jury  believe  that  the  publication 
complained  of  is  a  fair  and  true  aeeonnt  of  an  in- 
terview had  between  the  plaintiff  and  Mr.  Cooke, 
your  verdict  must  be  for  the  defendant."  An^ 
swer.  «  The  twelfth  I  decline." 

The  defendant  also,  in  a  variety  of  diflferent 
ways,  requeste4  the  Court  to  charge  that  the 
plaintiff's  school  was  a  matter  of  public  interest ; 
that  therefore  the  article  published  was  a  matter 
in  which  the  public  was  concerned  «nd  was  proper 
for  public  information,  and  was  therefore  privi- 
leged. This  the  Court  declined  to  do,  and  both 
in  the  answers  to  these  points  and  in  the  general 
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charge  instructed  the  jury  that  they  might  infer 
malice  from  the  article  in  question.  (The  whole 
charge  is  reported  in  48  Leg.  Int  46.) 

Verdict  for  plaintiff  for  $1200  and  judgment 
thereon,  whereupon  the  defendant  took  this  writ, 
making  forty-five  assignments  of  error.  The 
answer  to  the  defendant's  twelfth  point  above 
stated,  and  the  instructions  of  the  Court  as  to 
the  question  whether  the  publication  was  privi- 
leged, are  the  only  material  assignments.  The 
rest  related  to  the  admission  or  rejection  of  evi- 
dence not  material  to  the  understanding  of  the 
case. 

The  case  was  first  argued  before  the  Supreme 
Court^on  January  17  and  18,  1887,  Clark,  J., 
being  absent.  On  February  7,  1887,  a  re-argu- 
ment was  ordered.  The  case  was  re-argued 
March  26,  1888. 

James  H.  Shakespeare  and  James  IT.  ffeverin, 
for  the  plaintiff  in  error. 

This  publication  was  clearly  privileged.  It 
complies  with  all  the  tests  laid  down  in — 

Briggs  V.  Qarrtttt,  17  Wbbklt  Notbs,  129  ;  1  Amer. 
404. 

Molotjre  v.  MoBean,  13  U.  C.  Q.  B.  534. 

Decker  v.  Qajlord,  35  Hnn,  584. 

Hart  V.  Gampaoh,  L.  R.  4  C.  P.  439. 

Heowood  V,  Harrison,  Id.  7  C.  P.  606. 

Kelly  V.  Sherlock,  Id.  1  Q.  B.  689. 

Kelly  1;.  Tengling,  Id.  692. 
When  the  matter  is  of  public  interest  to  the 
community  this  is  sufficient  to  confer  the  privilege. 

Pnrcell  r.  Lawler,  1  C.  P.  D.  781. 

Palmer  v.  Concord,  48  N.  H.  211. 

Cooly  on  Tcurts,  217. 

Privilege  is  the  protection  which  the  law 
throws  over  a  citizen,  who  makes  a  defamatory 
publication,  when  his  interests,  or  those  of  an- 
other, or  of  society  itself,  require  that  he  should 
soeak. 

Waller  1;.  Locke,  45  L.  T.  R.  N.  S.  243. 

Thompson  v.  Dashwood,  12  Q.  B.  D.  43. 

The  law  does  not,  imply  malice  in  a  privileged 
communication. 

Spill  V.  Maule,  L.  £.  4  Bz.  232. 

Lewis  V.  Herriok,  16  N.  Y.  372. 

Bank  v.  Henty,  L.  R.  7  App.  741. 

Howe  V.  Jones,  79  L.  T.  81. 

Langhton  v.  The  Bishop,  L.  R.  4  P.  C.  504. 

Toogood  r.  Spyring,  1  Cromp.,  Mees  k  Rose,  192. 

Woodgate  v.  Ridont,  4  F.  &  F.  217. 

Hunter  v,  Sharpe,  Id.  983. 

Clarke  v.  Molyneanx,  32  B.  Div.  237. 

Delaney  v.  Jones,  3  Bsp.  193. 

And  cases  cited  in  note  in  3  F.  &  F.  619  to  809. 

The  American  cases  are  to  the  same  effect. 
Bradley  v.  Heath,  12  Pick.  163. 
Hastings  v.  Luck,  22  Wend.  410. 
Spell  V.  Maule,  L.  R.  4  Ex.  495. 
Ormsby  v,  Douglass,  37  N.  Y.  477. 
Remington  v,  Cingdor,  2  Pick.  311. 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  193. 
Thorn  V.  Blanohard,  6  Johns.  108. 
Kent  V.  Bowgrati,  1  Eastern  Rep.  616. 
Liddell  1;.  Hodges,  2  Bosw.  (N.  Y.)  541. 


The  Pennsylvania  cases  are  to  the  same  eflect 
Gray  v.  Pentland,  4  8.  &  R.  420. 
Flitcroft  V,  Jenks,  3  Wharton,  158. 
Chapman  v,  Calder,  2  Harris,  365. 
Pittook  V.  O'Neill,  13  Smith,  253. 
Neeb  r.  H^ae,  1  Amerman,  145. 
William     W.     WiUbank    (Benjamin    Harris 
Bretpster  with  him),  for  the  defendant  in  error. 

They  relied  mainly  upon  the  opinion  of  the 
Court  below  refusing  a  new  trial  (reported  in  43 
Leg.  Int.  36). 

•  April  9,  1888.  The  Coitrt.  We  have  had 
the  benefit  of  a  re-argument  in  this  case.  It  was 
ordered  of  our  motion  in  view  of  the  importance 
of  the  principles  involved. 

There  are  forty-five  assignments  of  error.  A 
far  less  number  would  have  covered  all  the  points 
involved.  They  are  interesting,  however,  as 
illustrative  of  the  ingenuity  of  the  learned  counsel 
for  the  plaintiff  in  error.  It  would  serve  no  good 
purpose  to  consider  them  in  detail.  It  is  sufficient 
to  indicate  briefly  the  principles  upon  which  the 
case  must  be  decided. 

The  plaintiff  brought  an  action  on  the  case 
against  the  defendant  below,  the  Press  Company, 
Limited,  to  recover  damages  for  the  publication 
of  an  alleged  libel  in  the  "/Vew,"  a  daily  paper 
of  the  city  of  Philadelphia.  The  plaintiff  had 
leased  rooms  in  the  vicinity  of  Thirteenth  and 
Market  streets,  and  fitted  them  up  as  a  school  for 
clerks,  salesmen,  and  reporters,  and  he  professed 
to  be  a  teacher  of  short-hand  writing,  type-writ- 
ing, and  phono-scribing.  The  outside  of  bis 
rooms  appears  to  have  been  alluringly  placarded 
with  signs,  and  various  devices  in  the  way  of  cir- 
culars were  scattered  broadcast  in  the  community 
calling  attention  to  the  merits  of  his  system,  and 
urging  the  young  to  engage  with  him  as  pufuls. 
It  must  be  conceded  that  some  of  these  circulars 
were  of  a  very  extravagant  nature.  It  so  hap- 
pened that  the  attention  of  the  city  editor  of  the 
Press  was  attracted  by  the  peculiarity  of  the 
plaintiff's  signs,  and  he  detailed  a  reporter  upon 
the  staff  of  that  paper  to  visit  the  estdblisbmest 
and  ascertain  its  character.  He  did  so,  and  the 
Press  next  day  contained  the  report  of  the  inter- 
view. It  is  this  report  which  forms  the  subject 
of  the  alleged  libel.  The  article  is  of  considera- 
ble length,  and  as  it  will  doubtless  appear  in  the 
report  of  the  case,  is  omitted  here.  The  plaintiff 
claims  it  was  a  libel  because  it  exposed  him  to 
ridicule,  and  was  calculated  to  injure  him  in  bis 
business  as  a  teacher.  It  is  proper  to  say  that  he 
had  sold  his  establishment  to  other  parties  prior 
tx>  the  publication  complained  of,  reserving,  how- 
ever, a  certain  royalty,  or  payment  per  head,  for 
each  student  under  the  new  management.  The 
parties  to  whom  he  sold  do  not  appear  to  have 
been  impressed  with  the  thought  that  their  busi- 
ness had  been  or  would  be  injured  by  the  artide 
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io  question ;  at  least  they  are  not  complaining, 
and  msLj  have  regarded  it  as  a  ^'  puff"  of  their 
school. 

The  defendant  filed  what  was  sobstantially, 
though  not  perhaps  in  strict  technical  form,  a 
plea  of  justification.  It  alleged  that  the  article  in 
the  Press  was  a  just  and  true  account  of  the  in- 
terview between  its  reporter  and  the  plaintiff,  and 
asked  the  Court  to  instruct  the  jury  that  *'  if  they 
helieve  that  the  publication  complained  of  is  a 
fiur  and  true  account  of  an  interview  had  between 
the  plaintiff  and  Mr.  Cooke,  your  verdict  must  be 
for  the  defendant." 

The  ^ourt  declined  to  affirm  this  point,  and 
herein  we  think  the  learned  Judge  erred.  While 
the  truth  would  not  have  been  a  defence  to  an 
indictment,  the  rule  is  otherwise  in  a  civil  suit 
for  damages.  This  is  horn-book  law.  For  this 
error  at  least  the  judgment  must  be  reversed. 
But  there  is  a  more  serious  difiiculty  underlying 
the  plaintiff's  case. 

A  considerable  number  of  the  assignments  of 
error  raised  the  question  in  various  ways  whether 
the  article  was  a  privileged  communication,  and 
the  Court  was  asked  to  say  that  in  the  absence  of 
proof  of  actual  malice  there  could  be  no  recovery. 
The  Court  declined  to  say  this,  but  on  the  con- 
trary charged  that  the  jury  might  infer  malice 
from  the  article  in  question. 

We  had  occasion  in  Briggs  v.  Garrett  (111 
Pa.  404)  to  discuss  at  some  length  the  question 
of  privileged  communications.  I  do  not  propose 
to  go  over  the  same  ground  again.  It  is  suffi- 
cieut  to  refer  to  the  conclusions  arrived  at  in  that 
case.  It  was  there  said  that  **  a  communication 
to  be  privileged  must  be  made  upon  a  proper 
occasion,  from  a  proper  motive,  and  must  be 
hased  upon  reasonable  or  probable  cause.  When 
60  made,  in  good  faith,  the  law  does  not  imply 
malice  from  the  communication  itself  as  in  the 
ordinary  case  of  libel ;  actual  malice  must  be 
proved  before  there  can  be  a  recovery.  And 
whether  a  communication  be  privileged  or  not  is 
a  question  for  the  Court,  not  the  jury." 

Tested  by  this  rule  we  are  of  opinion  that  the 
article  in  question  is  privileged,  not  absolutely, 
bat  io  a  qualified  sense ;  in  that  sense,  however, 
which  makes  it  the  duty  of  the  Court  to  instruct 
the  jury  that  it  is  privileged,  and  that  because  of 
Buch  privilege  no  presumption  of  malice  arises 
from  the  mere  fact  of  publication,  but.  malice 
must  be  proved  as  a  fact  in  the  cause  before 
the  plaintiff  can  recover. 

ir  we  are  asked  why  this  article  is  so  privileged 
I  answer,  because  it  was  proper  for  public  infor- 
mation. This  plaintiff  was  holding  himself  out 
to  the  world  aa  a  teacher  and  guide  of  youth ;  he 
was  seeking  to  attract  them  to  his  place  by  signs, 
placards,  and  advertisements,  some  of  them  at 
least  of  ail  extraordinary  nature.     This  gave 


him  a  quasi  public  character.  Whether  he  was 
a  proper  person  to  instruct  the  young,  and  whether 
his  school  was  a  proper  place  for  them  to  receive 
instruction,  were  nuttters  of  importance  to  the 
public,  and  the  Press  was  in  the  strict  line  of  its 
duty  when  it  sought  such  information  and  gave  it 
to  the  public.  And  if  that  information  tended 
to  show  that  the  plaintiff  was  a  charlatan  and  his 
system  an  imposture,  the  more  need  that  the 
public,  and  especially  parents  and  guardians, 
should  be  informed  of  it. 

Aside  from  this  we  do  not  regard  the  article  as 
a  libel.  At  most  it  is  a  harmless  bit  of  pleasantry 
ii^  which  the  reporter  has  succeeded  in  making 
himself  somewhat  ridiculous.  The  matter  has 
been  very  much  magnified  and  an  importance 
attached  to  it  which  it  does  not  deserve.  An 
actionable  libel  cannot  be  created  out  of  nothing. 

As  the  publication  was  privileged,  and  there 
was  no  proof  of  malice,  the  Court  below  should 
have  given  the  jury  binding  instruction  to  find 
for  the  defendants. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 

Trunkst,  J.,  absent.  o.  k.  z. 


July  '87,  209. 


March  14, 1888. 


English's  Appeal. 
English  V.  Hager. 


Practice — Opening  judgments — 7%«  kind  of 
evidence  necessary  to  sustain  the  opening  of  a 
judgment. 

An  order  to  open  a  judgment  under  the  Act  of  April 
4,  1887,  ia  not  a  final  judgment,  and  a  plaintiff  is  only 
entitled  to  an  appeal  after  the  case  has  been  heard 
and  an  adverse  judgment  entered  thereon ;  he  can 
then  be  heard,  however,  upon  the  preliminary  qnea- 
tion  of  the  rights  to  open  the  judgment. 

A  judgment  should  not  be  opened  and  evidence  sub- 
mitted to  a  jarj  unless  there  is  sufficient  evidence  to 
justify  a  chancellor  in  finding  that  there  was  either 
fraud,  accident  or  mistake  in  procuring  the  judgment 
note ;  especially  in  this  case  where  the  note  was  given 
in  settlement  of  mutual  accounts. 

Appeal  by  Amri  H.  English,  from  a  decree  of 
the  Common  Pleas  of  Lycoming  County,  opening 
a  judgment  entered  upon  a  judgment  note.  Also 
a  writ  of  error  to  same  court. 

Jacob  Hager  gave  English  a  judgment  note  in 
settlement  of  their  mutual  accounts  which  Eng- 
lish subsequently  entered  up.  Hager  then  filed 
a  petition  praying  that  the  judgment  be  opened 
and  that  he  be*  let  into  a  defence.  The  Court 
made  absolute  this  rule,  and  subsequently  the  case 
came  before  a  jury  who  found  a  verdict  for  de- 
fendant. The  material  facts  of  the  case  are  set 
out  in  the  opinion  of  the  Supreme  Court,  infra. 
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Plaintiff  took  an  appeal  from  the  order  opening 
the  judgment,  and  al«o  took  a  writ  of  error 
specifying  for  error  the  submitting  of  the  case  to 
the  jury. 

H,  H.  MarHn  (with  him  A.  F.  Martin)^  for 
appellant  and  plaintiff  in  error. 

The  note  was  regular  on  itsfaoe,  was  supported 
by  the  oath  of  the  plaintiff  and  corroborated  by 
the  oath  of  his  daughter  that  she  drew  the  note 
in  the  presence  of  defendant  and  he  signed  it 
without  comment.  This  testimony  cannot  be  set 
aside  by  the  unsupported  oath  of  defendant. 

Jaokson  v.  Pajne,  4  Amer.  67. 

Phillips  V.  Meily,  10  Out.  536. 

Thome  o.  Warfflein,  4  Id.  519. 

Nichols  9.  MoDon&ld,  5  Id.  514. 

Smith  V.  lusnranoe  Co.,  7  Id.  184. 

R.  R.  Co.  V.  Swark)  9  Id.  555. 
To  set  aside  a  written  instrument  on  the  ground 
of  fraud,  the  evidence  must  be  clear,  precise,  and 
indubitable,  and  of  that  which  occurred  at  the 
execution  of  the  instrument. 

Cummins  v,  Harlbntt,  11  Nor.  165. 

R.  R.  Co.  V,  Swark,  9  Out.  555. 

Morton  v.  Weaver,  3  Id.  52. 

Knarr'8  Appeal,  19  Wbbklt  Notbs,  531. 

HarUn  v.  Beirns,  17  P.  F.  Smith,  459. 
P.  D.  Bricker  and  Rohtrt  P.  Allen  (with  them 
John  G.  RecLding^  Jr.'),  for  appellee  and  defen- 
dant in  error. 

A  defendant  has  a  right  to  have  opened  a  judg« 
ment  confessed  against  him  by  virtue  of  a  war- 
rant of  attorney  when  he  promptly  applies  for  the 
same  and  shows  a  legal  or  equitable  defence. 

Wise's  Appeal,  3  Out.  193. 

Kneedler'8  Appeal,  11  Nor.  428. 

Hiokerneirs  Appeal,  9  Id.  328. 

Saunders's  Appeal,  19  Wbbklt  Notbs,  507. 
The  opening  of  a  judgment  is  a  matter  within 
the  discretion  of  the  lower  Court. 

Wemet's  Appeal,  10  Nonris,  319. 
*'  There  is  no  room  for  any  doubt  or  difference 
of  opinion  as  to  the  kind  and  degree  of  proof 
necessary  to  sustain  a  defence,  such  as  was  inter- 
posed in  this  case.  Our  books  are  full  of  cases 
on  this  subject,  some  of  tlie  more  recent  of  which 
are,  McGinity  v.  McGinity  (63  Pa.  St.  88); 
Powelton  Coal  Co.  v.  McSbain  (75  Id.  238) ; 
Shugart  V.  Moore  (78  Id.  469);  Graver  v. 
Scott  (80  Id.  88) ;  Lippincott  v.  Whitman  (83 
Id.  244);  Greenawalt  v.  Kohne  (84  Id.  869); 
Callan  v.  Lukens  (89  Id.  184);  Philips  v.  Meily 
(106  Id.  586)  ;  Spencer  v.  Colt  (89  Id.  814) ; 
Brown  et  al.  v.  Morange  (108  Id.  69) ;  Walker 
V.  France  (112  Id.  208);  Thomas  v.  Loose  (18 
Wbbklt  Notes,  866.)" 

Strbbbtt,  J.,  in  Thudium  v.  Yost,  20  Webklt 
Notbs,  217. 

April  9,  1888.  The  Court.  This  was  an 
app^  by  the  plaintiff  from  an  order  of  the  Court 
below  opening  a  judgment  which  he  held  against 
Jacob  Uager.   The  plaintiff  kept  a  country  store ; 


the  defendant  was  a  farmer,  and  the  judgment 
note  in  question  was  given  in  settleaient  of  their 
mutual  accounts. 

After  the  judgment  was  opened,  the  case  went 
to  trial,  and  the  jury  found  a  verdict  in  fisivor  of 
the  defendant  The  plaintiff  then  appealed  from 
the  order  opening  the  judgment  and  also  took  his 
writ  of  error  to  the  jury  trial.  He  assigned  for 
error,  first,  the  opening  of  the  judgment,  and 
second,  submitting  the  case  to  the  jury. 

This  is  in  harmony  with  Citizens'  Building 
and  Loan  Association  v.  Hoagland  (S7  Pa.  826) 
where  it  was  held  that  where  a  judgment  is 
opened  under  the  Act  of  April  4, 1877,  the  plain- 
tiff is  not  entitled  to  an  appeal  until  the  case  has 
been  heard  and  the  judgment  entered  thereupcMi, 
setting  it  aside  or  lessening  its  amount.  In  other 
words,  the  order  to  open  is  not  a  final  judgiaent. 

The  plaintiff  is  now  entitled  to  be  heard  upon 
the  preUminary  question  of  the  right  of  the  defen- 
dant to  have  the  judgment  opened.  If  it  was 
error  to  open  it  upon  the  facts  as  they  stood  when 
the  order  was^  made,  it  was  error  to  submit  the 
case  to  the  jury,- and  the  tdal  goes  for  nothing. 

The  proper  rule  in  such  cases  will  be  found  in 
(Knarr,  Assignee,  v,  EJgren  19  Wbbklt  Notes, 
581),  where  it  was  said  by  our  brother  Tbunkbt  : 
<^  The  judgment  in  this  case  should  not  have  been 
opened,  nor  the  evidence  submitted  to  the  jury. 
Until  overcome  by  testimony,  that  if  believed, 
ought  to  move  a  chancellor  to  decree  that  the 
writing  is  void,  or  should  be  reformed,  because  of 
forgery,  fraud,  or  mistake,  it  must  be  suffered  to 
stand,  though  the  parties  thereto  so  testify  that, 
under  the  circumstances,  it  is  difficult  to  avoid 
belief  that  one  or  the  other  has  oommitted 
perjury." 

A  careful  examination  of  the  depositions  has 
led  us  to  the  conclusion  that  it  w|is  error  to  open 
this  judgment.  Confining  ourselves  to  what 
occurred  at  the  time,  we  have  the  testimony  of 
the  plaintiff  and  his  daughter  that  the  judgment 
was  given  in  settlement  of  an  amount  then  due 
the  plaintiff  from  the  defendant  as  the  result 
of  their  mutual  dealings.  The  plaintiff  says: 
^<  When  Hager  signed  the  note  on  January  24, 
1885,  there  was  no  dispute  between  us  about 
receipts,  except  about  this  buckwheat  flour, 
which  I  allowed  him.  credit  for  in  order  to  have 
a  settlement.  There  were  no  other  conditions 
upon  which  the  note  was  signed."  The  plaintiff 
is  corroborated  by  bis  daughter,  who  was  present 
and  drew  up  the  note  in  the  presence  of  the 
parties.  The  defendant  testified :  '<  I  went  up  to 
Jersey  Shore ;  Mr.  English  was  there  in  the  stote 
sitting  by  the  stove.  I  says  to  Mr.  English,  we 
can't  settle,  for  I  lost  my  1879  receipts.  Then 
we  got  up  and  went  around  to  his  desk,  on  this 
lower  side,  then  he,  Mr.  English  says  you  can  sign 
this  note  theo,  he  says  that  will  keep  it  open  until 
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joo  find  your  receipts.  Then  I  signed  the  note. 
When  I  foand  the  reoeipts  I  was  to  come  up  and 
then  we  was  to  settle  the  note."  There  was  a 
great  deal  of  other  testimony  bj  defendant  and 
his  witnesses  as  to  other  matters  both  before  and 
after  the  execution  of  the  note.  The  greater 
part  of  it  was  irrelevant,  and  referred  to  trans- 
actions about  which  there  was  no  dispute  or  which 
bad  been  embraced  in  the  settlement.  Taken 
together,  it  was  not  sufficient  to  overcome  the 
jmma/acte  evidence  furnished  by  the  note  itself, 
supported  as  it  was  by  the  testimony  of  the  plain- 
tiff and  his  daughter.  There  was  nothing  in  the 
case  to  justify  a  chancellor  in  finding  that  there 
was  either  fraud,  accident,  or  mistake  in  procur- 
ng  the  judgment  note,  and  hence,  there  was 
nothing  by  which  it  could  be  reformed  or  set 
aside.  Upon  this  question  of  the  reformation  of 
written  instruments  this  Court  has  given  nq 
uncertain  deliverances.  In  Philips  v.  Meily 
(106  Pa.  586),  it  is  said  :  « It  is  only  where  a 
ebancellor  would 'reform  the  instrument  that 
parol  evidence  is  admissible  to  contradict  it.  It 
is  tnie  under  our  practice  in  Pennsylvania,  it  is 
accomplished  through  common  law  forms.  But 
the  fact  remains  that  the  defence  set  up  is  purely 
equitable,  and  the  Judge  ought  not  to  submit  the 
case  to  the  jury  unless  the  evidence  is  such  that 
be  would  feel  himself  bound  as  a  chancellor  to 
reform  the  instrument.  With  our  modification  of 
the  English  rule,  now  too  firmly  embedded  in  our 
system  to  be  disturbed,  and  our  Act  of  Assembly 
which  makes  every  defendant  a  competent  witness, 
the  principle  above  stated  is  about  all  there  is 
left  to  preserve  the  sanctity  and  force  of  an  in- 
strament  of  writing,  whether  that  instrument  be 
a  deed,  which  is  the  evidence  of  a  man's  title 
to  bis  home,  or  an  obligation  for  the  payment  of 
money."  • 

There  was  nothing  new  in  this.  It  was  but  a 
repetition  of  what  had  been  frequently  said  before 
and  re|)eatedly  since.  The  same  principle  will 
be  found  declared  in  NicoUs  v,  McDonald  (fOl 
Pa.  514);  Smith  v.  Ins.  Co.  (108  Id.  177); 
North  and  West  Branch  Railway  Compab/  v. 
Swank  (105  Id.  555)  ;  Cummins  r.  Hurlbutt 
(92  Id.  165);  Morton  v.  Weaver  (99  Id.  47)  ; 
Jackson  r.  Payne  (14  Id.  67). 

Especially  are  we  not  disposed  to  permit 
written  instruments  to  be  bruslied  aside  upon  in- 
soflicient  evidence  where  such  instrument  is  the 
result  of  a  settlement  between  the  parties.  Where 
is  has  been  procured  by  fraud,  or  there  has  been 
an  accident  or  mistake  in  its  creation,  a  chancel- 
'  lor  will  always  relieve.  Yet  he  will  only  do  so 
when  the  evidence  of  the  fraud,  accident,  or  mis- 
take is  clear,  precise,  and  indubitable.  We  have 
said  this  so  often  that  it  ought  not  to  be  neces- 
sary to  repeat  it. 

The  order  of  the  Court  below  opening  the 


judgment  is  reversed  at  the  costs  of  the  appellee ; 
and  the  judgment  is  re-instated  with  fiiU  force 
and  effect. 

ENGLISH  V.  EAGER. 

April  9,  1888.  The  Court.  We  held  in  the 
Appeal  of  Amzi  H.  English  that  it  was  error  to 
open  the  judgment.  It  follows  that  it  was  error 
to  submit  the  case  to  the  jury.  It  b  not  neces- 
sary to  repeat  what  was  there  said. 

Judgment  reversed. 

Opinions  by  Paxson,  J. 

Trumket,  J.,  absent.  w.  h.  s.,  jr. 


Jan.  *S8,  165.  March  22, 1888. 

Porepaugh  et  al.  v.  Baker. 

Negotiable  notes — Affidavit  of  defence — Material 
facts  of  a  statement  drawn  under  the  Act  of 
May  25,  1887,  must  he  traversed  or  denied  in 
the  affidavit  of  defence^^Holder  for  value. 

In  an  action  of  assumpeit  on  a  promissory  note,  an 
affidavit  of  defence  alleging  that  the  notes  were  given 
to  the  payees  without  any  ^value  or  consideration  is  of 
no  effect  in  the  absence  of  an  explicit  denial  that  the 
plaintiff  is  a  bonajide  holder  for  valae  without  notice. 

An  averment  in  an  affidavit  of  defence  that  a  note 
was  transferred  to  plaintiff  in  order  to  avoid  the  above 
defence,  amounts  to  nothing  without  a  further  aver- 
ment that  plaintiff  had  knowledge' of  such  alleged 
pnrpose. 

It  is  not  necessary  to  give  the  full  face  value  of  a 
note,  in  order  to  become  a  holder  for  value. 

An  affidavit  of  defence  that  the  note  was  given  by 
one  of  defendants'  firm  after  dissolution  must  further 
state  that  the  holder  had  actual  or  oonstMiotive  notice 
of  the  dissolution. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit,  by  Alfred  6.  Baker  against  John 
F.  Forepaugh  and  J.  Learning  Forepaugh,  now 
or  late  trading  as  John  F.  Forepaugh  &  Son,  on 
two  certain  promissory  notes  drawn  to  the  order 
of  Wm.  H.  Wilson  &  Co.,  and  by  them  indorsed 
to  plaintiff. 

Plaintiff  filed  his  statement  under  the  Act  of 
May  25, 1887  (P.  L.  271),  to  which  the  defendants 
filed  the  following  affidavit  of  defence: — 

^' J.  Leaming  Forepaugh,  one  of  the  above- 
named  defendants,  for  himself  and  John  F. 
Forepaugh,  being  duly  sworn,  says  be  has  a  just 
and  true  defence  to  the  whole  of  plaintiflPs  claim 
of  the  following  character  and  nature,  to  wit: 
That  the  notes,  the  subject  of  this  suit,  were 
given  by  your  deponent  in  the  names  of  John  F. 
Forepaugh  &  Son  to  William  M.  Wilson  &  Co., 
at  their  request,  without  any  value  or  considera- 
tion whatever.     That  said  notes  were  given  by 


Digitized  by 


Google 


300 


WEEKLY  NOTES  OF  CASES. 


deponent  after  the  dissolation  of  said  John  F. 
Forepaugh  &  Son,  and  that  jour  deponent 
believes  that  the  same  were  transferred  to  Alfred 
6.  Baker  without  full  value,  for  the  purpose  of 
avoiding  the  defence,  which  said  deponent  has  to 
said  notes  against  said  William  M.  Wilson  &  Co. 
That  said  plaintiff,  Alfred  G.  Baker,  took  the 
said  notes  after  the  insolvency  and  failure  of  John 
F.  Forepaugh  &  Son,  the  midiers,  as  appeared  on 
said  notes,  and  after  the  dissolution  and  failure 
of  said  William  M.  Wilson  &  Co.,  the  drawees, 
as  appeared  on  said  notes.  All  of  which  facts 
the  said  deponent  believes,  and  expects  to  be  able 
to  prove  on  the  trial  of  this  case,  and  further 
deponent  saith  not." 

Plaintiff  took  a  rule  upon  defendants  to  show 
cause  why  judgment  should  not  be  entered  against 
them  for  want  of  a  sufficient  afiidaY.it  of  defence. 
The  Court  subsequently  made  this  rule  absolute, 
whereupon  defendants  took  this  writ,  assigning 
for  error  this  action  of  ihe  Court. 

William  O.  Mayne^  for  plaintiffs  in  error. 

George  W.  Morris^  for  defendant  in  error. 

April  9,  1888.  Thb  Court.  In  this  action 
by  the  holder  against  the  makers  of  two  negoti- 
able notes,  the  statement  of  plaintiff  below, 
embodying  everything  that  is  required  by  the 
Civil  Procedure  Act  of  May  25,  1887  (P.  L. 
271),  presents  a  clear  prima  facie  case  in  his 
favor.  The  only  question  is,  whether  the  Court 
below  erred  in  holding  that  neither  of  the  mate- 
rial averments  of  fact  contained  therein  is 
traversed. or  denied  by  the  affidavit  of  defence. 
We  are  clearly  of  opinion  that  it  did  not.  The 
allegation  that  the  notes  were  given  to  the  payee 
^'  at  their  inquest  without  any  value  or  consider- 
ation whatever,"  amounts  to  nothing,  in  the 
absence  of  an  explicit  denial  that  plaintiff  was  a 
bona  fide  holder  for  value  without  notice.  The 
averment  that  defendants  believe  the  notes  "  were 
transferred  to  Alfred  G.  Baker  without  full  value 
for  the  purpose  of  avoiding  the  defence"  they 
claim  to  have  against  the  payees,  is  wholly  insuf- 
ficient, in  that  it  is  entirely  consistent  with  the 
fact  that  the  indorsee  and  holder,  without  knowl- 
edge of  any  such  purpose,  gave  value  for  the 
notes.  There  is  no  averment,  express  or  implied, 
that  he  had  any  knowledge  of  the  alleged  pur- 
pose ;  nor  was  it  necessary,  in  order  to  become  a 
holder  for  value,  that  he  should  give  the  full  face 
value  of  the  notes.  There  is  no  merit  in  the 
averment  that  the  notes  were  given  by  one  of  the 
firm  defendants  after  dissolution  of  their  co-part- 
nership. The  affidavit  of  defence  is  silent  as  to 
notice,  actual  or  constructive,  of  the  dissolution. 
If  plaintiff  below  had  previous  dealings  with  the 
firm  he  was  entitled  to  personal  notice ;  if  not, 
notice  by  publication  at  least,  was  necessary. 
(Wilkinson  v.  Bank  of  Pennsylvania,  4  Whart. 


482;  Bunn  r.  Clark,  14  Pa.  476;  Clark  v. 
Fletcher,  96  Id.  416.)  In  the  case  last  cited  it 
is  said  :  ''  When  an  ostensible  or  known  member 
of  a  co-partnership  retires  therefrom  and  wishes 
to  shield  himself  from  liability  for  future  debts  of 
the  firm,  it  is  necessary  that  personal  notice  of 
his  withdrawal  be  given  to  all  who  have  had 
dealings  with  the  firm,  and  notice  by  publication 
or  otherwise  to  all  others."  The  Court  was 
clearly  right  in  entering  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 

Trukkey,  J.,  absent.  w.  m.  »•,  jr. 


July  '87,  142.  March  19,  1888. 

Pennsylvania  Railroad  Company  v. 
Marchant. 

Constitutional  law — Oonstltution  of  Pennsylva- 
nia^ Art.  XVL  §  8 — Eminent  domain — 
Railroads — Consequential  damages  defined-^ 
Smokey  cinderSy  noise^  etc, — Damnum  absque 
injuria, 

A  *•  consequential"  injury,  for  which  damaf^es  may 
be  recovered  under  section  8,  Art.  XVI.  of  the  Con- 
stitution of  Pennsjlvania,  is  an  injury  to  a  man*8 
property,  the  natural  and  necessary  result  of  the  con- 
struction or  enlargement  of  its  works  by  a  corpora- 
tion ;  an  injury  of  such  certain  character  that  the 
damages  therefor  can  be  estimated  and  paid  or  secured 
in  advance  as  provided  in  the  Constitution. 

The  word  **  injury"  (or  **  injured")  as  used  in  the 
Constitution  means  such  a  legal  wrong  as  would  be 
the  subject  of  an  action  for  damages  at  common  law. 
For  such  injuries  corporations  and  individuals  now 
stand  upon  the  same  plane  of  responsibility. 

A  railroad  company  constructing  and  operating  an 
elevated  steam  railroad  in  a  city,  npon  property  owned 
by  it  in  fee  simple  fronting  on  one  side  of  a  street,  is 
not  liable  under  the  provisions  of  Art.  XVI.,  §  8,  of 
the  Constitution  of  Pennsylvania,  or  otherwise,  for 
depreciation  in  the  value  of  private  property  fronting 
upon  the  opposite  side  of  the  street  (no  part  of  which 
was  taken  or  used  in  the  erection  or  constrnction  of 
the  road),  in  consequence  of  the  noise,  smoke,  cinders, 
dirt,  and  jarring  necessarily  resulting  from  the  lawful 
operation  of  the  railroad  without  negligence. 

The  above  provisions  of  the  Constitution  are  appli- 
cable only  to  such  injuries  as  can  be  ascertained  at 
the  time  the  works  are  being  constructed  or  enlarged. 

Individuals  and  corporations  have  the  right  to  the 
lawful  use  and  enjoyment  of  their  own  property,  and 
if  in  the  enjoyment  of  snoh  right,  without  negligence 
or  malice,  an  injury  or  loss  ooours  to  another,  it  is 
danmum  absque  injuria, 

Penna.  R.  R.  Co.  v,  Lippincott  et  ai.,  116  Pa.  St.^ 
472;  19  Wbbklt  Notes,  513,  followed;  and  prior 
oases  involving  the  construction  of  §  8,  Art.  XVI.  of 
the  Constitution,  reviewed  by  Pazsor,  J. 

Error  to  the  Common  Pleas  No.  8,  of  Phila^ 
delphia  County. 
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Cmb,  bj  Edward  D.  Marchant  against  the 
Pennsylvania  Railroad  Company,  to  recover 
daaiages  for  the  depreciation  of  plaintiff's  pro- 
perly in  conseqaence  of  the  construction  and 
operation  of  defendant's  elevated  road  opposite 
the  plaintiiTs  premises. 

On  the  trial,  before  Finletter,  J.,  it  appeared 
that  plaintiff  was  the  owner  of  the  premises  No. 
1711  Filbert  Street,  on  the  north  side  of  said 
street;  that  on  the  south  side  of  said  Filbert  Street, 
extending  from  Broad  Street  to  the  Schuylkill 
River,  is  erected  the  defendant's  elevated  railroad, 
supported  by  substantial  brick  arches,  and  built 
upoD  property  acquired  by  the  defendant  in  fee 
simple.  Plaintiff's  property  is  separated  by  the 
wholp  width  of  said  Filbert  Street,  viz :  fifty-one 
feet,  from  the  viaduct  supporting  defendant's  road. 
Trains  were  constantly  moving  on  said  railroad, 
passing  in  and  out  of  the  terminal  station  at 
Broad  Street. 

The  plaintiff  alleged  damage  in  the  possession, 
use,  and  enjoyment  of  his  said  property  by  reason 
of  the  "  noise,  burning  cinders,  smoke,  dirt,  dust, 
and  jarring  incident  to  the  operation  and  use"  of 
said  railroad ;  and  much  evidence  was  given  rela- 
tive to  the  diminution  in  value  of  his  property. 

The  defendant  submitted,  inter  cUia,  the  follow- 
ing points : — 

(4)  The  property  of  the  plaintiff  being  sepa- 
rated from  the  railroad  of  the  defendant  by  the 
entire  width  of  Filbert  Street,  a  public  highway 
of  the  city  of  Philadelphia  of  the  width  of  fifty- 
one  feet,  there  is  no  liability  on  the  part  of  the 
defendant  for  alleged  consequential  damages  to 
said  property.     Refused, 

(5)  The  uncontradicted  evidence  being  that 
the  property  of  the  plaintiff  is  situated  on  the 
north  side  of  Filbert  Street,  a  public  highway  of 
the  city  of  Philadelphia,  on  the  opposite  side  from 
the  railroad  of  the  defendant,  which  does  not 
occupy  any  part  of  siaid  street  opposite  the  pro- 
perty of  the  plaintiff,  and  is  erected  wholly  on 
its  own  property,  being  a  distance  of  fifty-one  feet 
therefrom,  and  there  being  no  evidence  that  any 
of  the  property  of  the  plaintiff  was  taken,  injured, 
or  destroyed  by  the  construction  of  the  said  Fil- 
bert Street  extension  or  branch,  the  verdict  must 
be  for  the  defendant.     Refused. 

(6)  The  plaintiff's  property  being  situated  in  a 
thickly  built  portion  of  the  city  of  Philadelphia, 
and  npon  the  opposite  side  of  a  frequented  public 
highway,  the  defendant  is  not  responsible  for  the 
consequences  to  the  plaintiff's  property  of  the 
proper  and  careful  operation  of  its  road.   Refused. 

(7)  Under  all  the  evidence  the  verdict  should 
be  for  the  defendant.     Refused, 

The  Court  charged  that  the  measure  of  dam 
1^  was  the  difference   between  the  value   of 
plaintiff's  property  immediately  before  the  con- 
Btroction  of  defendant's  elevated  road,  and  its 
value  after  the  construction  of  the  same. 


Verdict  for  plaintiff  for  $4980  and  judgment 
thereon.  A  rule  for  a  new  trial  was  discharged, 
and  also  a  motion  for  a  re-argument  of  the  rule ; 
whereupon  the  defendant  took  this  writ,  assign* 
ing  as  error  the  refusal  of  defendant's  points. 

Wayrte  Mac  Veagh  (  George  Tucker  Bispham^ 
A.  H.  WirUersteen,  and  James  A,  Logan,  with 
him),  for  |4aintiff  in  error,  presented  the  same 
argument  as  in  the  case  of  Penna.  R.  R.  Co.  v. 
Hunter  (19  Weekly  Notes,  513),  and  submit- 
ted that  that  decision  ruled  this  case. 

M.  Hampton  Todd  {George  H,  Van  Zandt^ 
with  him),  for  defendant  in  error. 

Art.  XVT.  §  8,  of  the  Constitution  of  1874, 
provides :  '^  Municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of 
taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured,  or 
destroyed  by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before  such 
taking,  injury,  or  destruction."  This  section  is 
to  be  construed  so  as  to  carry  out  and  not  defeat 
the  intentions  of  the  government;  and  the  old 
law,  the  mischief  and  the  remedy  are  also  to  be 
considered. 

.The  Constitution  of  1790  declared  that  no 
man's  property  should  ^<  be  taken  or  applied  to 
public  use  without  the  consent  of  his  representa- 
tive, or  just  compensation  being  made ;"  and  this 
clause  is  repeated  in  the  Constitution  of  1838 
(Art.  IX.,  §  10). 

iJfeder  these  earlier  Constitutions  the  person 
injured  by  the  exercise  of  eminent  domain  could 
not  recover  unless  some  of  his  property  was  act- 
ually '^  taken;"  and  because  the  Constitution  only 
provided  for  property  actually  token,  this  Court 
with  great  reluctance  refused  to  include  property 
injured  or  destroyed. 

O'Connor  v.  Pittsburgh,  18  Pa.  St.  189. 
Nav.  Co.  V,  Cook,  6  W.  &  S.  114. 

To  remedy  this  evil,  to  suppress  this  mischief, 
§  8,  of  Art.  XVI.  of  the  Constitution  of  1874 
was  adopted;  and  the  words  "injured  or  de- 
stroyed," therein  used,  were  added  to  cover  cases 
of  consequential  damage  not  included  in  and 
relieved  against  by  the  word  "  taken."  At  least 
such  is  manifest  from  the  remarks  made  in  the 
Convention  of  1873. 

3  Const.  Deb.  997-600. 
Since  the  adoption  of  the  Constitution  of  1874 
it  has  been  uniformly  held  that  the  words  <'  in- 
jured or  destroyed"  include  consequential  dam- 
ages that  were  not  recoverable  prior  to  the  adop- 
tion of  that  instrument. 

Pusej  V.  Allegheny,  98  Pa.  St.  522. 

Reading  v.  Althouse,  93  Id.  400. 

New  Brighton  v.  Church,  96  W,  331. 

R.  R.  Co.  V.  Dnnoan,  111  Id.  352. 

R.  R.  Co.  V.  Patent,  17  Webkly  Notes,  199. 

R.  R.  Co.  V.  MoCutoheon,  18  Id.  527. 
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April  9,  1888.  The  Court.  This  cane  is 
admittedly  upon  all  fours  with  Pennsylvania 
Railroad  Company  v,  Lippincott,  argued  and  de- 
cided at  the  last  term  of  the  Court  in  the  Eastern 
District  (116  Pa.  472).  If  that  decision  is  to 
stand  the  present  case  will  have  to  be  reversed, 
as  they  are  in  direct  conflict.  It  is  only  just  to 
the  learned  Jud^e  below  to  say,  that  when  this 
case  was  tried,  the  decision  in  Railroad  Company 
V,  Lippincott  had  not  been  decided,  nor  had  it 
been  argued  here.  Two  of  our  number  dissented 
in  that  case^  and  two  of  those  who  heard  the 
present  case  did  not  bear  the  former.  I  was 
abroad  at  the  time,  and  our  brother  Williams 
was  not  then  a  member  of  the  Court.  In  view 
of  these  facts  and  of  the  grave  character  of  the 
question  involved,  we  have  listened  to  an  elaborate 
argument  involving  the  same  question  and  have 
carefully  reconsidered  it.  It  has  not  Jiad  the 
effect,  however,  of  producing  any  change  in  the 
views  of  the  majority  of  the  Court.  We  adhere 
to  the  ruling  in  Railroad  Company  v.  Lippincott 
as  announced  by  our  brother  Gordon.  The 
ground  was  so  fully  covered  by  his  opinion  that 
this  judgment  might  well  be  reversed  without  a 
further  discdssion  of  the  principles  involved.  I 
concur  fully  in  the  views  already  expressed,  and 
can  hardly  hope  to  throw  additional  light  upon 
the  matter,  or  to  strengthen  the  argument  already 
made.*  In .  view  of  the  fact,  however,  that  we 
listened  to  what  was  practically  a  re-argument,  I 
will  add  a  few  words  by  way  of  supplement  to  the 
previous  opinion  of  our  brother  Gordok,  ev^n  at 
the  risk  of  some  repetition. 

The  plaintiff  below  is  the  owner  of  property  on 
the  north  side  of  Filbert  Street,  and  brought  his 
action  to  recover  damages  for  an  alleged  injury 
to  said  property  caused  by  the  operation  of  the 
defendant's  elevated  road.  The  latter  is  con- 
structed upon  land  owned  by  the  company,  and 
the  entire  width  of  Filbert  Street  intervenes  be- 
tween the  railroad  and  plaintiff's  house.  He 
complains  of  the  noise,  the  dust,  smoke,  and 
cinders,  and  the  constant  jar  caused  by  the  passing 
trains.  He  sajrs  these  causes  combined,  interfere 
with  the  enjo3rment  of  his  property,  and  lessen 
its  market  value.  For  the  purposes  qf  this  cause 
we  roust  consider  his  allegations  established  by 
the  verdict  of  the  jury. 

The  plaintiff  claims  to  recover  by  virtue  of  the 
Constitution  of  1874,  section  8  of  Article  XVI. 
of  which  provides,  that  <<  Municipal  and  other 
corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  property  taken, 
injured,  or  destroyed  by  the  construction  or  en- 
largement of  their  works,  highways,  or  improve- 
ments, which  compensation  shall  be  paid  or 
secured  before  such  taking,  injury,  or  destruc- 
tion." 


It  was  held  in  Railroad  Company  r.  Lippincott 
that  the  effect  of  this  clause  of  the  Constitution 
was  to  plaoe  corporations  upon  the  same  plane 
with  individuals  as  regards  liability  for  injuries 
to  property,  and  that  it  only  made  a  corporation 
liable  where  an  individual  was  liable  at  common 
law.  The  correctness  of  this  ruling  was  conceded 
by  the  learned  counsel  for  the  plaintiff.  He  says 
at  page  13  of  his  printed  brief:  "  We  ask  for  no 
other  or  greater  liability  to  be  imposed  upon  this 
railroad  company  than  would  be  imposed  apon 
an  individual  in  like  circumstances."  As,  how- 
ever, other  counsel  in  other  cases  may  not  con- 
cede so  much,  I  will  add  a  few  words  to  this  branch 
of  the  case. 

If  we  resort  to  the  familiar  rule  of  interpreting 
statutes,  the  old  law,  the  mischief  and  the  remedy, 
we  have  no  difficulty  in  arriving  at  the  true  con- 
struction of  the  language  cited  from  the  Consti- 
tution. Prior  to  1874,  the  citizen  whose  property 
was  injured  by  a  corporation  in  the  construction 
of  its  works  had  no  remedy  therefor  unless  some 
portion  of  his  property  was  actually  taken.  This 
was  an  immunity  enjoyed  by  corporations  and  not 
by  individuals.  Cases  of  great  hardship  soon 
arose.  O'Connor  v.  The  City  of  Pittsburgh  (18 
Pa.  187)  was  one  of  these.  In  that  case  the  city 
by  the  change  of  the  grade  of  a  street  practically 
ruined  a  valuable  church  property.  Yet  there 
was  no  remedy.  This  Court  of  its  own  motion 
ordered  a  re-argument  of  that  case,  <^  in  order  to 
discover  if  possible,"  in  the  almost  pathetic 
language  of  Chief  Justice  Gibson,  '<  some  way  to 
relieve  the  plaintiff,  oonsistently  with  law,  but  I 
grieve  to  say  we  have  discovered  none."  In- 
stances of  a  like  nature  might  be  cited  indefi- 
nitely. I  have  selected  this  one  as  an  illustration 
of  the  principle,  and  as  perhaps  one  of  the  most 
striking.  In  all  of  them,  however,  there  was  an 
injury  to  the  property  of  the  plaintiff  in  conso- 
quenoe  of  the  erection  or  construction  of  the 
works  of  the  corporation,  as  by  the  change  of 
grade  in  O'Connor  v.  Pittsburgh,  and  the  inter- 
ference with  water  rights,  as  in  Monongahela 
Navigation  Company  v.  Coon  (6  W.  &  S.  101 ). 
In  all  these  cases  the  property  had  been  seriously 
injured,  and  yet  no  portion  of  it  taken  by  the 
offending  corporation. 

This  was  the  mischief  which  the  Constitutional 
Convention  had  before  it  when  section  8,  of  Arti- 
cle XVI.  was  adopted  by  that  body,  and  it  was 
the  evil  the  people  were  smarting  under  when 
they  ratified  the  work  of  the  Convention  at  the 
polls.  The  Constitution  since  1790  had  declared 
that  the  property  of  the  citizen  should  not  bfe 
taken  or  applied  to  public  use  without  just  com- 
pensation. The  Constitution  of  1874  went  fur- 
ther, and  declared  not  only  that  it  shall  not  be 
taken  but  also  that  it  shall  not  be  injured  or 
destroyed  by  corporations  in  the  construction  or 
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eBlargement  of  their  works,  without  making 
oompeDsation,  etc  etc.  There  is  no  ambiguity 
in  this  language^  We  have  applied  it  several 
tiines  to  cases  arising  under  it  without  the  least 
difficalty.  We  are  now  asked  to  apply  it,  not  to 
injuries  to  the  plaintifTs  property,  arising  from 
the  construction  of  the  defendants'  road,  but  to 
injuries  resulting  from  the  lawful,  operation  of 
their  road  without  negligence. 

Before  I  proceed  to  discuss  this  branch  of  the 
case,  in  order  that  we  may  know  exactly  where  we 
stand,  I  will  refer  briefly  to  the  cases  we  have  de- 
cided under  this  clause  of  the  Constitution  of  1874. 

The  City  of  Beading  v.  Althouse  (98  Pa.  400) 
was  a  case  where  certain  springs  or  streams  of 
water  bad  been  diverted  &om  their  usual  course 
to  supply  the  city  with  water.  By  the  Act  of 
April  14,  1853,  applying  to  the  Reading  Water 
Company,  it  was  provided  that  where  the  corpo- 
nUion  permanently  appropriated  to  its  use  suclr 
springs  or  streams  as  it  might  select  for  water 
purposes,  compensation  should  be  made  to  the 
owners  for  damages  sustained.  In  an  action 
against  the  city  by  a  riparian  ownw  whose  stream 
had  been  diverted^  we  held,  not  only  that  the 
action  could  be  sustained  under  the  above  Act  of 
1853,  but  also  tbat  it  could  be  maintained  under 
section  8  of  Article  XVI.  of  the  Constitution. 
In  referring  to  this  section  it  was  said  by  Mr. 
Justice  Gordon  :  '<  That  section  provides  for  the 
making  of  compensation,  not  only  for  the  taking 
of  private  property  for  publico  use,  as  was  the 
case  theretofore,  but  also  for  its  injury  or  destruc- 
tion. That  the  use  which  the  plaintiff  made  of 
the  waters  of  the  Great,  or  Antietam  Creek, 
through  the  race  or  ditch  in  controversy,  was 
property,  though  of  an  incorporeal  kind,  is  not 
open  to  debate,  and  that  it  waJs  injured  by  the 
operations  of  the  City  of  Beading,  is  a  fact 
established  by  the .  proper  tribunal.  There  is, 
therefore,  no  good  reason,  apparent  to  us,  why 
the  case  should  not  be  covered  by  the  above  re- 
cited eighth  section  of  the  Constitution." 

In  the  Borough  of  New  Brighton  v.  United 
Presbyterian  Church  (96  Penna.  331),  we  had  a 
case  before  us  like  O'Connor  v,  Pittsbui^h,  and 
differing  only  in  degree.  •  The  borough  had 
changed  the  grade  of  a  street  from  two  feet  and 
a  half  in  some  places  to  fifteen  feet  in  others,  and 
we  held  th&t  a  |)roperty  owner  injured  thereby 
had  a  right  to  damages  for  said  injury  under  the 
Constitution  of  1874,  although  no  such  right 
existed  before. 

^  Philadelphia  and  Reading  Railroad  Company 
t.  Patent  (17  WsBitLY  Notes,  198),  was  a  case 
ia  which  the  said  company,  as  the  lessee  of 
another  railroad  company,  changed  the  alignment 
of  the  tracks  of  said  leased  railroad  in  a  certain 
Itreet  in  the  borough  of  Manayunk,  thereby  ob- 
structing the  access  to  a  private  house  fronting 


thereon,  and  causing  other  consequentialinjury 
thereto.  In  an  action  on  the  case  against  the 
company  to  recover  damages  for  such  injuries,  it 
was  held  that  while  the  plaintiff  was  entitled  to 
recover  upon  other  grounds,  the  case  came  never- 
theless within  the  Constitution  of  1874. 

In  Pennsylvania  Railroad  v.  Duncan  (111  Pa. 
352)  the  plaintiff  was  allowed  to  recover  in  an 
action  on  the  case  for  damages  to  his  property 
caused  by  the  construction  of  defendant's  road. 
The  road  was  so  near  his  property  as  to  deprive 
him  of  the  use  of  Filbert  Street  as  a  highway, 
and  of  four  hundred  feet  of  building  front  on 
said  street.  It  is  true  Justice  Grebn  and  myu 
self  dissented  in  that  case,  but  it  was  uf>on  the 
single  ground  that  the  company  had  paid  $7,000,- 
000  to  the  State  for  its  property  and  franchises  ; 
had  succeeded  to  all  the  rights  of  the  State,  in- 
cluding the  right  to  construct  its  road  without  lia- 
bility for  consequential  injuries,  and  we  were 
unable  to  see  how  the  State  could  avoid  its  con- 
tact by  amending  its  Constitution.  But  we 
were  all  of  opinion  that  but  for  this  single  reason, 
the  case  came  clearly  within  the  Constitution 
of  1874. 

County  of  Chester  v.  Brower  (20  Weekly 
Notes,  431),  decided  at  the  present  term,  was  a 
case  where  the  county  had  erected  a  bridge  over 
French  Creek  in  the  borough  of  Phoenixville, 
and  in  the  construction  of  the  abutments  or 
approaches  to  the  bridge  had  built  a  wing  wall 
nine  feet  six  inches  in  height,  immediately  in 
front  of  plain tifiPs  houses  and  only  seven  feet 
distant  therefrom,  thereby  seriously  interfering 
with  his  access  thereto,  and  his  reasonable  use 
and  enjoyment  of  the  same.  We  held,  reversing 
the  Court  below,  that  the  plaintiff  was  entitled 
to  recover  damages  for  this  injury  in  an  action 
on  the  case.  This  was  following  directly  in  the 
line  of  the  Railroad  Company  v,  Duncan.  It 
will  be  observed  that  they  are  all  cases  where  the 
injury  arose  from  the  construction  of  the  road. 
In  no  one  of  them  was  there  a  claim  for  what 
are  popularly  called  consequential  damages,  arising 
firom  the  operation  of  the  road  after  its  completion. 

It  will  be  noticed  that  all  our  cases  decided 
prior  to  the  Constitution  of  1874,  in  which  com- 
pensation was  denied  for  what  are  called  conse- 
quential injuries,  were  instances  in  which  the 
injuries  were  the  result  of  the  construction  of 
the  road,  while  all  our  cases  decided  since  1874, 
and  which  came  under  the  section  thereof 
referred  to,  likewise  involved  only  injuries 
resulting  from  construction.  The  only  excep- 
tion is  the  cfwe  of  Penn^lvania  Railroad 
Company  v.  Lippincott  before  referred  to,  and 
two  or  three  other  cases  resting  upon  the 
same  principle,  and  which  were  argued  and 
decided  with  it,  and  in  each  of  which  the  right 
to  recover  was  denied. 


Digitized  by 


Google 


304 


WEEKLY  NOTES  OF  CASES. 


The  question  whether  under  the  Constitution 
of  1874  a  corporation  is  responsible  not  only  for 
property  taken,  injured,  or  destroyed  in  the  con- 
struction or  enlargement  of  its  works,  but  also  for 
injuries  or  inconveniences  the  result  merely  of 
the  operation  of  its  works,  is  a  question  of  such 
supreme  Importance,  and  of  consequences  so  far 
reaching,  that  we  approach  its  discussion  with 
caution.  If  it  is  the  mandate  of  the  Constitution 
it  must  be  obeyed.  It  is  our  duty  to  give  effect 
to  the  will  of  the  people  lawfully  expressed,  and 
we  shall  perform  it  though  it  stops  every  wheel 
in  the  Commonwealth.  But  it  it  no  part  of  our 
duty  to  write  into  the  Constitution  something 
which  the  people  have  not  placed  there. 

Just  here,  it  is  proper  to  say,  there  is  not  a 
word  about  '^  consequential"  injuries  in  the  Con- 
stitution. The  word  itself  has  acquired  a  broad, 
popular  meaning  by  which  many  persons  may  be 
misled.  In  judicial  proceedings  it  should  be  used 
intelligently  and  with  due  regard  to  its  proper 
meaning.  In  its  application  to  the  Constitution 
we  understand  it  to  mean  an  injury  to  a  man's 
property,  the  natural  and  necessary  result  of  the 
construction  or  enlargement  of  its  works  by  a 
corporation  ;  an  injury  of  such  certain  character 
that  the  damages  therefor  can  be  estimated  and 
paid  or  secured  in  advance  as  provided  in  the 
Constitution.  And  attention  is  again  called  to 
the  cases  which  I  have  cited,  and  in  which  the 
constitutional  provision  has  been  invoked,  and  in 
all  of  which  there  has  been  an  actual,  positive, 
visible  injury,  the  necessary  result  of  the  original 
construction. 

In  considering  a  new  question  it  is  sometimes 
useful  to  carry  it  out  to  its  logical  conclusion  and 
see  where  it  leads  us  to.  It  is  true  the  argu- 
menium  ah  inconveniente  is  entitled  to  but  little 
force  in  the  face  of  a  plain  mandate  of  the  Con- 
stitution. But  it  is  a  persuasive  argument  in 
construing  language  which  is  capable  of  more 
than  one  interpretation,  and  especially  is  it  so, 
when  we  are  asked  to  ahiend  the  Constitution  by 
a  judicial  decree. 

If  we  hold  that  property  owners  on  Filbert 
Street  are  entitled  under  the  Constitution  to  re- 
cover for  the  injuries  complained  of  in  this  case  ; 
in  other  words,  that  it  embraces  injuries  the  sole 
result  of  the  lawful  operation  of  the  defendant's 
road,  where  are  we  to  stop  in  its  application? 
Where  is  the  line  to  be  drawn?  If  property 
owners  on  Filbert  Street  may  recover,  why  not 
those  on  Arch  Street,  and  Race,  and  so  on  north 
and  south,  east  and  west,  as  far  as  the  whistle  of 
the  locomotive  can  be  heard,  and  its  smoke  can 
be  carried  ?  The  injary  is  the  same,  it  differs 
only  in  degree.  And  it  does  not  stop  here.  The 
Constitution  does  not  apply  to  railroads  merely. 
It  affects  all  corporations  dothed  with  the  power 
of  eminent  domain,  including  cities,  boroughs, 


counties,  and  townships ;  it  is  applicable  to  canals, 
turnpikes,  and  other  country  roads.  If,  by  judi- 
cial construction,  we  extend  the  Constitution  to  all 
the  possibilities  resulting  from  the  lawful  opera* 
tion  of  a  public  work  ;  to  all  kinds  of  speculative 
and  uncertain  consequential  injuries,  we  shall 
find  ourselves  at  sea,  without  cluut  or  compass  to 
guide  us.  Were  we  to  adopt  such  a  construction 
we  would  be  compelled,  to  use  the  language  of 
Chief  Justice  Shaw,  in  Proprietors  of  Ldcks 
and  Canals  t^.  Nashua  ^  Lowell  Railroad  Com- 
pany (10  Cushing,  385),  to  extend  it  ^<  to  turn- 
pikes and  canals,  the  value  of  which  is  diminished 
or  destroyed  by  loss  of  custom,  to  taverns  and 
public  houses  deserted  or  left  in  obscurity;  to 
stage  coach  proprietors  and  companies,  to  owners 
of  dwelling  houses,  manufactories,  wharves,  and 
all  other  real  estate  in  towns  and  villages,  from 
which  the  line  of  travel  has  been  diverted.  If  it 
can  extend  to  the  next  estate  beyond  the  one 
crossed  or  touched  by  the  railroad,  why  not  to 
the  next,  and  the  next,  which  may  be  affected 
less  in  degree,  but  in  the  same  manner  ?" 

It  is  very  plain  to  our  view  that  the  constito- 
tional  provision  was  only  intended  to  apply  to 
such  injuries  as  are  capable  of  being  ascertained 
at  the  time  the  works  are  being  constructed  or 
enlarged,  for  the  reason  among  others,  that  it 
requires  payment  to  be  made  therefor,  or  security 
to  be  given  in  advance.  This  is  only  possible 
where  the  injury  is  the  result  of  the  construction 
or  enlargement.  For  how  can  injuries  which 
flow  only  from  the  future  operation  of  the  road, 
which  may  never  happen,  be  ascertained  in  ad- 
vance, and  compensation  made  therefor  ? 

It  remains  to  say  that  if  the  .construction  of 
the  Constitution  contended  for  be  correct,  then 
we  have  a  liability  imposed  upon  corporations  in 
the  operation  of  their  works  which  is  not  now, 
and  never  has  been,  imposed  upon  individuals. 
No  principle  of  law  is  better  sealed  than  that  a 
man  has  the  right  to  the  lawful  use  and  enjoy- 
ment of  his  own  property,  and  that  if  in  the 
enjoyment  of  such  right,  without  negligence  or 
malice,  an  inconvenience  or  loss  occurs  to  hid 
neighbor,  it  is  damnum  absque  injuria.  This 
must  be  so,  or  every  man  would  be  at  the  mercy 
of  his  neighbor  in  the  use  and  enjoyment  of  his 
own.  In  the  late  case  of  the  Pennsylvania  Coal 
Company  V.  Sanderson  (113  Pa.  126),  it  was 
said  by  our  brother  Clark  :  <<  Every  man  has 
the  right  to  the  natural  use  and  enjoyment  of  his 
own  property,  and  if,  whilst  lawfully  in  such  use 
and  enjoyment,  without  negligence  or  malice  op 
his  part,  an  unavoidable  loss  occurs  to  his  neigh- 
bor, it  is  €Uimnum  absque  injuria^  for  the  rightful 
use  of  one's  land  may  cause  damage  to  another 
without  any  legal  wrong."  No  man  is  answer- 
able in  damages  for  the  reasonable  exercise  of  a 
right,  where  it  is  accpmpanied  by  a  cautious  re- 
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gard  for  the  rights  of  others;  where  there  is  tio 
just  ground  for  the  charge  of  negligence  or  un- 
skilfulness,  and  when  the  act  is  not  done  malici- 
oasly  (Panton  t^.  Holland,  17  Johns.  99).  We 
seed  not  consume  time  by  the  ibrther  citation  of 
sothorities  for  so  plain  a  proposition.  It  is  set- 
tled law. 

It  was  not  contended  that  the  injuries  of  which 
the  plaintiff  complains,  are  in  any  degree  the 
resalt  of  the  negligent  or  unskilful  operation  of 
defendant's  road.  On  the  contrary,  they  have 
expended  many  millions  to  enable  them  to  handle 
their  business,  and  convey  their  passengers  and 
freight  into  the  heart  of  the  city,  with  the  least 
possible  annoyance  to  persons  and  injury  to  pro- 
perty. As  was  well  observed  by  our  brother 
Gordon,  in  the  Railroad  Company  v,  Lippin- 
oott,  the  company  might  have  hauled  their  enor- 
mous freight  in  carts  or  drays  along  Filbert 
Street  to  its  present  terminus,  and  no  one  would 
have  had  a  legal  cause  of  complaint,  though  it  is 
easy  to  see  that  the  condition  of  property  owners 
on  that  street  would  have  been  far  more  intoler- 
able in  such  case  than  it  is  at  present. 

This  brings  us  to  the  question  whether  in  case 
a  oataml  person  were  the  owner  of  this  road,  and 
were  operating  it  in  the  manner  that  the  defen- 
dant company  are  now  doing,  he  would  be  re- 
sponsible to  the  plaintiff  in  damages.  We  answer 
this  question  in  the  negative.  He  would  not  be 
responsible,  for  the  reason  above  given,  viz.,  that 
he  would  have  a  right  to  the  reasonable  use  and 
enjoyment  of  his  property,  and  if,  in  such  use, 
without  negligence  or  malice,  a  loss  unavoidably 
falls  upon  his  neighbor,  he  is  not  liable  in  dam- 
ages therefor. 

It  is  true  thia  principle  is  qualified  to  A  certain 
extent  A  man  may  not  carry  on  a  business 
which  poisons  the  air,  and  renders  it  unhealthy 
m  a  thickly  populated  neighborhood,  and  espe- 
cially in  the  centre  of  a  large  city.  For  estab- 
lishments which  involve  danger,  such  as  powder- 
mills  ;  injuries  to  health,  such  as  lead-works,  and 
manufactories  of  various  kinds,  which  involve 
noise  and  dtsttrt*bance  to  neighbors,  a  man  must 
seek  a  secluded  place,  where  as  few  persons  may 
be  inconvenienced  as  possible.  These  exceptions 
to  the  general  rule  are  well  established,  and  need 
not  be  ftirther  dwelt  upon.  But  they  have  no 
application  to  the  case  in  hand.  The  necessities 
of  a  railroad  company  and  the  character  of  its 
boainess  compel  it  to  seek  the  heart  of  a  great 
city.  This  is  as  much  for  the  convenience  of  the 
pubKe  as  for  its  own.  Hence  the  transportation 
of  passengers  and  freight  as  near  to  the  centre  of 
a  town  as  possible  is  in  the  direct  line  of  its  duty^ 
whether  that  duty  be  performed  by  a  corporation 
or  individnaL  It  is  a  part  of  the  lawM  use  and 
enjoyment  of  property,  and,  where  it  is  done 
withoQt  n^ligenccy  entails  no  legal  liability 
therefor. 


The  proper  use  of  such  a  work  as  this  is  a 
matter  of  great  public  concern.  That  it  may 
also  put  money  in  the  treasury  of  a  corporation 
is  aside  from  the  question.  The  fact  remains 
that  it  is  a  great  public  benefit,  essential  not  only 
to  the  success  of  the  business  interests  of  the 
city,  but  to  other  cities  and  other  places  as  well. 
It  is  a  metallic  nerve  which  thrills  and  vibrates 
from  one  end  of  this  vast  country  to  the  other. 
There  are  some  inconveniences  which,  as  was 
decided  in  Pennsylvania  Coal  Company  r.  San- 
derson, must  be  endured  by  individuals  for  the 
general  good.  Otherwise  we  would  have  an 
Utopia,  where  the  whistle  of  the  locomotive,  the 
hum  of  the  spindle,  and  the  ring  of  the  hammer 
are  never  heard.  It  might  be  pleasant  to  dwell 
where  there  is  nothing  to  offend  the  eye,  the  ear, 
or  any  of  the  senses,  but  in  this  age  of  rapid  de- 
velopment in  every  branch  of  industry,  it  would 
be  difficult  to  find  such  a  spot  in  the  vicinity  of 
our  large  cities. 

We  understand  the  word  "  injury"  (or  injured) 
as  used  in  the  Constitution  to  mean  such  a  legal 
wrong  as  would  be  the  subject  of  an  action  for 
damages  at  oommon  law.  For  such  injuries, 
both  corporations  and  individuals  now  stand 
upon  the  same  plane  of  responsibility. 

That  I  am  correct  in  the  meaning  we  attach 
to  the  word  "  injury,"  appears  abundantly  by  our 
own  authorities.  This  was  clearly  shown  by  our 
brother  Gordon  in  Railroad  Company  v,  Lip- 
piiioott.  In  addition  to  the  authorities  there 
cited  by  him,  I  will  add  Lehigh  Bridge  Company 
V.  Lehigh  Coal  and  Navigation  Company  (4 
Rawle,  23)  ;  Pittsburgh  and  Lake  Erie  Raiboad 
Company  v.  Jones  (111  Pa.  204). 

It  is  not  necessary  for  us  to  look  outside  of  our 
own  State  for  authorities  in  construing  our  own 
Constitution.  It  may  not  be  out  of  place,  how- 
ever, to  say  that  in  England,  where  they  have 
statutes  containing  provisions  bearing  a  close 
analogy  to  our  Constitution,  and  which  give 
damages  to  persons  whose  property,  though  not 
taken,  is  yet  "  injuriously  afiected  by  the  con- 
struction" of  public  works,  such  damages  are  not 
extended  to  injuries  resulting  from  the  operation 
of  the  road.  It  was  said  by  Lord  Wkstbubt  in 
Rickett  V.  Railway  Company  (L.  R.  2  Eng.  and 
Irish  Appeals,  198) :  <<  I  agree  with  the  distinc- 
tion that  has  been  taken  between  damage  result- 
ing from  the  railway  when  complete,  or.  from  the 
act  of  making  it,  and  damage  occasioned  by  the 
proper  (not  negligent)  use  of  the  railway  when 
made.  No  claim  can  be  made  for  loss  resulting 
from  the  use  of  a  railway.  •  •  •  Compensation  is 
given  by  the  statute  only  to  individuals  who  in 
respect  of  the  ownership  or  occupancy  of  lands  or 
tenements  sustain  loss  in  or  through  the  con- 
struction of  the  railway,  or  the  execution  of  the 
incidental  works."    To  the  same  point  are  Ham- 
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meremith  and  City  Railway  Company  p.  Brand 
(L.  B.  4  Eng.  and  Irish  Appeals,  171);  Cale- 
donian Railway  Company  v.  Walker  (L.  R.  7 
Appeal  Cases,  259);  Penny  r.  Sontheastem 
Railway  Company  (7E.  &  B.  660);  Glasgow 
Union  Railway  Co.  v.  Hunter  (L.  R.  2d  Scotch 
Ch.  Div.  Appeals,  78). 

The  language  of  the  Constitution  is  not 
equivocal,  and  is  entirely  free  from  ambiguity. 
The  framers  of  that  instrument  understood  the 
meaning  of  words,  and  many  of  them  were  among 
the  ablest  lawyers  in  the  State.  Two  of  them 
occupy  seats  upon  this  bench.  Hence,  when  they 
extended  the  protection  of  the  Constitution  to 
persons  whose  property  should  be  injured  or 
destroyed  by  corporations  in  the  construction  or 
enlargement  of  their  works,  we  must  presume 
they  meant  just  what  they  said :  that  they  in- 
tended to  give  a  remedy  merely  for  legal  wrongs, 
and  not  for  such  injuries  as  were  damnum  absque 
injuria.  Among  the  latter  classes  of  injuries  are 
those  which  result  from  the  use  and  enjoyment 
of  a  man's  own  property  in  a  lawful  manner, 
without  negligence  and  without  malice.  Such 
Injuries  have  never  been  acUonable  since  the 
foundation  of  the  world. 

Judgment  reversed. 

Opinion  by  Paxsom,  J. 

Stbrrbtt,  J.,  dissented,  and  will  fUe  reasons. 

Tbunkbt,  J.,  absent.  a.  b.  h. 


Where  a  witness  attends  without  a  subpoena 
he  is  entitled  to  costs. 

Swiler  v.  Casey,  i  Pears.  126. 

The  Court,  citing  Miller  v.  Glentworth  (13 
Weekly  Notes,  550),  dismissed  the  appeal. 

H.  R.  H. 


5a.  g>.  Circuit  eourt* 
IBastertt  Mi^ttict 


€omxtton  l^lea^. 


C.  P.  No.  3.  January  28, 1888. 

Lukem  V.  Ferguson. 

Costs '^  Depositions    of  party — Appeal  from 

taxation. 

Sur  appeal  from  prothonotary's  taxation  of 
costs. 

Plaintiff  included  in  his  bill  of  costs  the  fol- 
lowing items  disallowed  by  the  prothonotary : 
dep>ositions  of  plaintiff  not  admitted  in  evidence, 
$6.50;  subpoena  .25  ;  and  attendance  of  plain- 
tiff's witness  |i.so.  The  two  latter  items  were 
not  vouched  to  the  prothonotary  by  the  produc- 
tion of  the  subpoena  at  the  taxation  of  costs ;  in 
other  instances  where  the  subpoenas  were  pro- 
duced, witness  fees  were  allowed. 

Owen  B.  Jenkins  {Henry  C  Terry  with 
him),  for  appellant. 

The  losing  party  is  liable  for  the  cost  of  depo- 
sitions taken  by  his  opponent,  though  the  depo- 
nent is  afterwards  present  at  the  trial. 
Freeknd  v.  Pa.  R.  R.  Co.  2  Pears.  74. 
Bancroft  v.  Freeman,  7  Weekly  Notbs,  64. 


Oct.  '85,  9,  39. 

Price  et  al.  v.  Hunter  et  al. 

Bruce  et*aU  v.  Loughlin  et  al. 

Whichcpte  et  al.  v«  Loughlin  et  al. 

Taxation^Act  of  April  22^  1846 — Trust  prop- 
erty^^Taxation  of  mortgages  owned  by  non- 
resident cestiUs  que  trustent — Stefte  taxing 
power. 

The  Act  of  April  22,  1846  (P.  L.  486),  whidrimpotei 
a  tax  of  three  mills  '*  upon  aU  property,  real  or  personal 
(not  taxed  under  existing  laws),  held,  owned,  usod,  or  in- 
vested by  any  person,  company,  or  corporation,  in  trust 
for  the  use,  benefit,  or  advantage  of  any  other 'person, 
con>pany,  or  corporation,'*  was  not  repealed  by  the  Act  of 
1879  and  its  supplements  of  1881  and  1885,  in  so  fiur  as 
it  applies  to  property  within  the  Stale  held  by  a  resident 
trustee  for  the  benent  of  non-resident  ceUuis  que  trusitrU^ 
and  the  assessment  of  the  tax  therein  specified,  «pon 
property  so  held,  is  within  the  literal  scope  of  the  Act 

A  State  has  the  power  to  tax  property  within  its  bonnd- 
aries,  held  by  a  resident  trustee  for  the  benefit  oi  non- 
resident cestuis  que  trustent, 

Sur  demurrers  to  bills  in  equity. 

Bills  in  equity,  by  complainants,  against  John 
Hunter,  Receiver  of  Taxes,  William  LoughUn  et 
al,f  constituting  the  Board  of  Revision  of  Taxes, 
and  certain  assessors  of  the  City  of  Philadelphia, 
and  others,  trustees,  to  restrain  the  collection  of 
a  tax  of  three  mills,  under  the  Act  of  April  22, 
1846,  assessed  upon  certain  mortgages  held  by 
trustees  in  trust  for  complainants  who  are  non* 
residents. 

J^ufus  E.  Shapley  and  William  S.  Kirkpat- 
ricky  Attomey-General,  for  demurrers. 

The  Courts  of  the  United  States  will  not  by 
injunction  restrain  the  authorities  of  a  State  from 
collecting  taxes  imposed  by  it,  unless,  in  addi- 
tion to  the  illegality  of  the  tax  claimed,  it  cleariv 
appears  that  the  refusal  to  do  so  would  resolt 
either  in  casting  a  cloud  upon  the  title  to  real 
estate,  or  a  multiplicity  of  suits,  or  some  peculiar 
hardship  other  than  the  possible  collection  of  an 
illegal  tax,  to  prevent  which  equity  must  inter- 
fere.   The  construction  of  State  tax  laws  is  pe- 
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culiarly  within  the  province  of  the  State  Courts; 
ample  remedies  are  presumed  to  exist  under  the 
Acts  of  a  State  for  the  collection  of  illegal  taxes, 
and  from  the  final  decree  of  the  highest  tribunal^ 
an  appeal  lies  to  the  Supreme  Court  of  the 
United  States,  if  a  federal  question  is  inTOlved. 

Dows  V,  Chicago,  1 1  Wall.  108. 

Hannewinkle  v.  Geoigetown,  15  Id.  547. 

Taylor  v,  Sccor,  2  Oto,  575. 

Bank  v,  Kimball,  13  Id.  732. 

Railway  v.  Ryan,  113  U.  S.  516. 
The  U*  S.  Court  has  no  jurisdiction,  because 
the  Stote  is  really  the  party  interested. 

nth  Amendment  to  U.  S.  Const. 

Ih  re  Ayres,  123  U.  S.  443. 
As  the  mortgages  in  question  are  held  in  trust 
by  residents  of  Pennsylvania,  they  are  clearly 
taxable  under  the  State  laws. 

Act  of  April  22, 1846,  P.  L.  486,  2  I. 

Phila.  Co.'s  Appeal,  17  Weekly  Notes,  446. 
Trust  property  is  taxable  at  the  situs  of  the 
person  who  has  the  legal  title — the  trustee — and 
not  of  the  person  who  has  the  beneficial  interest. 

Cooley  on  Taxation,  375. 

I  Dcsty  on  Taxation,  337. 

Mager  v,  Grima,  8  How.  490.       « 

KtiQandff.  Hotchkiss,  loOtto,  491.  ' 

Tappan  v.  Bank,  19  Wall.  490. 

Coe  V.  Enrol,  116  U.  S.  517. 

Carlisle  v,  Marshall,  12  Cas.  401. 

Lewis  V.  Chester  County,  60  Pa.  St.  325. 

People  V,  Albany,  40  W.  Y.  154. 

l^trobe  V.  Baltimore,  19  Md.  13, 

Catlin  V,  Hull,  21  Vt.  152. 

Dorrv.  Boston,  6  Gray  131.  * 

Davis  V.  Macy,  124  Mass.  193. 

Stale  V.  Matthews,  10  Ohio  St.  431. 

Hnrdy  v.  Yarmouth,  6  Allen  277, 

Rayner  v,  Br3rson,  29  Md.  481. 

Greene  v.  Mumfbrd,  4  R.  I.  313. 

Rowland  Evans  {Richard  L.  Ashhurst  with 
him),  for  Price  et  aL,  complainants. 

This  Court  has  jurisdiction  notwithstanding 
that  the  State  is  virtually  the  defendant. 
Osbom  V,  Bank,  9  Wheaton,  740. 
Foindexter  v.  Greenhow,  1 14  U.  S.  270. 

The  only  Act  existing  when  this  bill  was  filed 
under  which  any  mortgages  can  be  taxed,  is  that 
of  June  10,  1881  (P.  L.  99;  Purd.  Dig.  1613); 
and  the  provisions  of  section  1  of  this  Act  do 
not  cover  mortgages  held  in  trust,  for  it  is  a  sub- 
stantial re-enactment  of  the  Act  of  April  29, 
^^44f  §  32  (Purd.  Dig.  i6io),  and  under  the  lat- 
ter Act,  and  others  of  earlier  date,  mortgages  in 
trust  were  held  not  to  be  taxable. 

Spanglcr  v,  York  County,  13  Pa.  St.  325. 
Under  the  earlier  Acts,  property  of  this  sort 
was  held  to  be  assessable  at  the  place  of  domicile 
9f  the  beneficial  owner . 

School  Directors  v,  James,  2  W.  &  S.  568. 

Carlisle  tr.  Marihall,  12  Cas.  397. 

This  construction  was  approved  and  followed 

West  Chester  v,  Darlington,  2  Wr.  157. 
LoogUin*s  Appeal,  19  Weekly  Notcs,  517. 


Neither  the  State  nor  a  municipal  corporation 
can  tax  nK)rtgages  or  other  choses  in  action  be- 
longing to  non-residents. 

Foreign-held  Bonds,  15  Wall.  300. 

Murray  v^  Charleston,  6  Otto,  433; 

Orcutt's  Appeal,  I  Out.  185. 

Commonwealth's  Appeal,  1 1  Weekly  Notes,  492. 

The  Slate  cannot  tax  mortgages  on  property 
situated  without  the  State ;  and,  therefore,  the 
greater  part  of  the  mortgages  in  this  case  are  not 
taxable. 

Lewis  ».  County  of  Chester,  10  P.  F.  S.  325. 

Angelo  T.  Freedley  {William  Henry  Rawle 
with  him),  for  Bruce  et  al,^  complainants. 

The  Act  of  June  30,  18S5  (P.  L.  193),  pro- 
vides, §1,  "All  mortgages  .  .  .  owned  or 
possessed  by  any  person  or  persons  whatsoever," 
are  subject  to  a  tax  of  three,  mills  on  the  dollar. 

The  Act  of  1885  is  a  literal  transcript  of  the 
Act  of  1881,  which  in  itself  was  a  transcript  of 
the  Act  of  June  7,  1879  (P.  L.  112).  These 
Acts  provide  a  full  and  complete  system  of  taxa- 
tion in  Pennsylvania.  The  latter  Act  provided: 
**A11  laws,  or  parts  of  laws,  inconsistent  herewith, 
or  which  are  hereby  substantially  re-enacted,  are 
hereby  repealed.*'  The  Act  of  1846,  so  far  as  it 
relates  to  the  taxation  of  mortgages,  is  no  longer 
in  force. 

Loughlin's  Appeal,  19  Weekly  Notes,  $17. 

The  words  "owned  or  possessed,''  in  the  Act 
of  1885,  clearly  refer  to  the  beneficial  ownership 
or  possession — to  the  owner  who  is  to  pay  the 
tax.     The  trustee  has  tio  interest  in  the  matter. 

School  District  v,  Darlington,  2  Wr.  159. 
Under  the  Act  of  1846  (admitting  it  to  be  now 
in  force),  it  has  been  held  that  the  domicile  of 
the  beneficiary  governs  the  tax. 

Spangler  v.  York  Co.,  I  Harris,  327. 

Foreign-held  bonds,  15  Wall.  323. 

Murray  v.  Charleston,  96  U.  S.  432. 

Jurisdiction  in  Pennsylvania  has  always  ex- 
isted to  prevent  the  collection  of  an  illegal  tax. 
When  equitable  jurisdiction  exists  in  the  State 
Court,  it  exists  in  the  United  States  Court. 
Cummings  v.  Bank,  loi  U.  S.  157. 

The  United  States  decisions  referred  to  by  de- 
fendants were  from  States  wherein  no  such  juris- 
diction is  recognized. 

The  decree  prayed  for  can  be  granted.  Ex 
parte  Ayres  is  not  in  point  to  the  contrary.  In 
that  case  the  Court  held  the  proceeding  to  be  in 
reality  a  bill  to  specifically  enforce  the  State  to 
comply  with  its  contract,  and  that  this  was  be- 
yond the  jurisdiction  of  the  Circuit  Court.  But 
this  has  no  possible  connection  with  another 
equally  well-settled  line  of  decisions,  that  when 
an  official  attempts  to  tax  or  confiscate  another 
person's  property  he  must  show  his  warrant  for 
so  doing ;  the  Court  will  examine  his  authority, 
and  if  found  to  be  invalid,  or  if  he  have  no  au- 
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tbority,  he  will  be  enjoined  from  so  proceeding. 
This  is  distinctly  recognized  in  In  re  Ayres. 

Richard  C  McAfurtriiy  for  Whichcote  et  al,^ 
complainants. 

PRICE  Zf.  HUNTER. 

February  8, 1888.  The  Court.  The  prayer 
of  this  bill  is  for  an  injunction  to  restrain  the 
payment  or  collection,  by  John  Hunter,  Re- 
ceiver of  Taxes,  and  the  other  defendailits,  of  a 
tax  ostensibly  imposed  by  the  laws  of  Pennsyl- 
vania upon  mottles  for  about  {200,000,  held 
by  the  Philadelphia  Trust  and  Safe  Deposit  and 
Insurance  Company,  a  Pennsylvania  corporation, 
for  the  benefit  of  Mrs.  Price,  one  of  the  com- 
plainants,^ and  a  non-resident  of  the  State  of 
Pennsylvania. 

■  Two  questions  are  .involved  in  the  case,  upon 
the  decision  of  which  its  result  depends,  i .  Is 
the  tax  complained  of  authorized  by  the  la\^s  of 
the  Stat^?  2.  If  it  is,  has  the  State  the  power 
to  impose  it  ? 

It  is  conceded  by  the  counsel  of  the  defend- 
ants, that  the  tax  is  imposed  by  the  Pennsylvania 
Statute  of  April  22,  1846  (P.  L.  486),  and  un- 
less that  Act  is  in  force  and  covers  it,  it  has  no 
warrant  elsewhere.  That  Act  subjects  to  a  tax, 
of  three  mills  "upon  all  property,  real  or  per- 
sonal (not  taxed  under  existing  laws),  held, 
owned,  used,  or  invested  by  any  person,  com- 
pany, or  corporation,  in  trust  for  the  use,  bene- 
fit, or  advantage  of  any  other  person,  company, 
or  corporation."  Argument  or  comment  cannot 
make  the  import  of  this  Act  any  clearer  than  is 
expressed  in  its  own  unambiguous  and  compre- 
hensive phraseology.  It  incontestably  enacts 
that  all  property  held  by  a  trustee  in  the  State, 
for  the  benefit  of  another,  shall  be  subject  to  the 
tax  imposed,  irrespective  of  the  domicile  of  the 
beneficiary.  But  it  is  urged  that  this  Act  is  re- 
pealed by  the  Act  of  1879  ^^<^  ^^  supplements, 
passed  in  1881  and  1885.  This,  however,  is  not 
so.  Those  Acts  repeal  former  Acts  in  so  far 
only  as  their  provisions  are  inconsistent  with 
those  of  previous  Acts.  While  some  of  the  pro- 
visions of  the  Act  of  1846  are  changed  by  these 
subsequent  Acts^  the  tax  here  involved  is  not 
referred  to,  and  hence  is  undisturbed.  We  are, 
therefore,  of  opinion  that  the  Act  of  1846  is  still 
in  force  so  far  as  it  relates  to  the  tax  complained 
of,  and  that  the  assessment  of  this  tax  is  within 
its  literal  scope. 

2.  Has  the  State  the  power  to  impose  this 
tax?  In  several  of  the  State  Supreme  Courts 
this  question  has  been  the  subject  of  considera- 
tion, and  it  has  uniformly  been  held  that  property 
is  taxable  by  the  States  as  against  the  trustee  at  his 
place  of  residence,  where  the  cestuis  que  trustent 
are  non-residents.  (People  9.  Assessors  of  Al- 
bany, 40  N.  Y.  154;  Latrobev.  Baltimore,  19 
Md.  13;  Catlin  v.  Hull,  21  Vt.  152;  Dorr  v. 


Boston,  6  Gray,  131.)  In  Pennsylvania,  since 
the  Act  of  1846,  the  decisions  of  the  Supreme 
Court  are  of  similar  effect.  Thus  in  the  Borough 
of  Carlisle  v,  Marshall  (12  C.  401),  where  the 
cestuis  que  trustent  were  non-residents,  and  the 
trustee  a  resident  of  the  State,  the  Court  declares 
that  the  fund  in  the  hands  of  the  trustee  was  tax- 
able for  State  purposes  at  his  place  of  residence 
under  the  Act  of  1846.  See  also  West  Chester 
V.  Darlington  (2  Wright,  157). 

in  the  Supreme  Court  of  the  United  States  no 
case  has*  been  decided  involving  the  question 
presented  here.  Correlative  questions  have 
arisen,  and  have  been  adjudicated,  but  they  do 
not  furnish  any  authoritative  guide  to  the  deter- 
mination of  this  case.  '*The  State  Tax  on 
Foreign-held  Bonds  Cases"  (15  Wallace,  300), 
is  the  leading  case  of  its  class.  By  a  law  of  the 
State  of  Pennsylvsyaia,  a  lax  was  imposed  upon 
bonds  issued  by  a  Pennsylvania  Railroad  corpo- 
ration, and  held  and  owned  by  non-residents. 
It  is  to  be  noticed  that  the  legal  and  beneficial 
ownership  of  the  subject  of  taxation  was  in 
another  State  than  Pennsylvania,  determinable 
by  the  residence  of  each  owner,  and  hence  was 
beyond  the  jurisdiction  of  the  latter.  The 
Court  held  that  the  law  was  invalid,  as  impairing 
the  obligation  of  the  contract  between  the  cor- 
poration and  its  creditors,  and  that  as  the  situs 
of  the  property  taxed  was  outside  the  State  it  was 
beyond  her  jurisdiction. 

Speaking  of  the  power  of  taxation,  the  Court 
says:  "  It  may  touch  property  in  every  shape, 
in  its  natural  condition,  in  its  manufactured 
form,  and  in  its  various  transmutations.  It  may 
touch  business  in  the  almost  infinite  forms  in 
which  it  is  conducted,  in  professions,  in  com- 
merce, in  manu&ctureS)  and  in  transportation. 
Unless  restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  mode,  form,  and 
extent  of  taxation  is  unlimited,  when  the  subjects 
to  which  it  applies  are  within  her  jurisdiction." 

In  the  prefSent  case,  the  trust  property  in  ques- 
tion was  transferred  to  the  trustee,  a  Pennsyl- 
vania corporation,  by  two  deeds  of  trust,  and  by 
the  will  of  Samuel  Harlan,  to  be  held  for  the 
benefit  of  his  daughter,  Mrs.  Price,  during  life, 
and  then  to  J)e  paid  to  her  appointees,  or  to  her 
children.  The  legal  title  and  ownership  of  the 
property  was  thus  vested  in  the  Trust  Company, 
and  is  under  its  control,  subject  only  to  the 
terms  of  the  trust.  The  trustee  is  domjciled  in 
Pennsylvania,  as  a  creature  of  its  law,  and  hence 
the  situs  of  the  property  is  in  that .  State,  where 
the  trustee  resides.  It  is  thus  within  her  juris- 
diction, and  within  the  reach  of  her  taxing 
power. 

The  bill  is  dismissed,  at  the  costs  of  the  com- 
plainants. 

Opinion  by  McKennan,  C.  J^ 

Butler,  J.,  concurred.  w.  o. 
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Vo«.XXl.]    FRIDAY,APRILaOyt8$8,       [No.  lo. 


ftupieme  Court* 


Jin.  *87,  400.  March  12, 1888. 

Williamqport  Passenger  Railway  Com- 
pany's Appeal. 

Camxlituiiimallaw — Fourth  amendment  of  1S57 — 
QmitituHon  of  Pennsylvania — Conetitution  of 
1874,  ArHcU  XVIL,  §  9— Jc<  of  May  8, 
l^b^Act  of  May  23,  1878,  §  l^— Corpora^ 
tion$ — Charters — EffeiA  of  subsequent  legisla^ 
tion-^Passenger  railroads-^Mumcipalities. 

The  pcoviflioDS  of  Article  XVII.,  $  9,  of  the  Consti- 
tation  of  PennsyWania,  that  '*  no  street  passenger 
railway  shall  he  oonstmcted  within  the  limits  of  any 
eitj,  borough,  or  township  without  the  consent  of  tb^ 
local  aatbontiaa  thereof,"  and  of  the  Act  of  May  23, 
1878,  §  16  (P.  L.  Ill),  to  the  same  effect,  did  not  re- 
peal ^Listing  charters  so  as  to  require,  corporations 
baring  the  right  to  use  the  streets  of  a  city  without 
tbe  consent  of  the  municipal  authorities,  to  obtain  the 


Tbe  fourth  constitutional  amendment  of  1857,  pro- 
tidini^  that  "  the  Legislature  shall  have  the  power  to 
aher,  reroke,  or  annul  any  charter  of  incorporation 
hereafter  conferred  by  or  nnder  any  special  or  general 
biw  whenever  in  their  opinion  it  may  be  injurious  to 
the  citiaens  of  the  Commonwealth,  in  such  manner, 
however,  that  no  injustice  shall  be  done  to  the  incor- 
porators," authorises  the  repeal  of  a  charter  for  cause 
only.  The  reaaon  for  sneh  repeal  should  appear  in 
sotM  w^  as  the  moving  cause  which  induced  the 
Legislature  to  take  such  action.  And  even  where  such 
cause  appears,  the  charter  can  only  be  revoked  or 
annnlled  in  such  manner  that  no  injustice  shall  he 
done  to  the  incorporators. 

A  charter  was  granted  to  a  passenger  railway  com- 
pany in  1863,  authorising  it  to  occupy  with  its  tracks 
the  streets  of  a  certain  city  without  consent  of  the 
moBioipal  authorities.  It  oonatrnoted  a  road  upon 
some  of  the  streets  prior  to  1874,  and  operated  the 
same.  In  1887  it  undertook  an  extension  of  its  tracks 
upon  certain  other  streets.  The  city  thereupon  filed  a 
bill  in  equity  to  restrain  the  construction  of  the  pro- 
posed ^ztenaion,  on  the  ground  that  the  consent  of  the 
citymat|iaritu8  had  not  baea  previously  obtained : 

HM,  that  the  provisions  of  Article  XVII.,  §  9,  of 
the  Constitution  of  1874,  and  of  the  Act  of  May  23, 
1878,  §  16  (P.  L.  Ill),  requiring  such  consent,  were 
not  designed  to  and  did  not  operate  as  an  alteration 
or  revocation  of  any  part  of  the  company's  charter  in 
ezeeutioii  of  ~the  power  reserved  in  the  Legislature  by 
the  fourth  constitutional  amendment  of  1867. 

EeU/iirther,  that  the  said  constitutional  provision 
of  1874  and  said  Act  of  Assembly  did  not  operate  to 
liter  or  repeal  existing  chartered  rights. 

BM,  C&^Vors,  that  the  company  had  a  right  to  oon- 


atmot  its  road  without  first  obtaining  the  oonaent  of 
the  dty  authorities* 

In  the  present  case -the  Court  departed  from  its 
general  rule  of  not  discussing  at  length  cases  arising 
upon  appeal^  from  preliminary  injunctions.  The  ap- 
I>eal  presented  a  question  of  law  only,  and  no  facts 
were  in  dippute.  In  addition,  counsel  on  both  sides 
earnestly  requested  the  Court  tp  treat  the  decree  as 


Appeal  of  the  Williamsport  Passenger  Railway 
Company,  from  a  decree  of  the  Common  Pleas 
of  Lycoming  County,  granting  a  preliminary  in- 
junction restraining  appellant  from  laying  new 
tracks  on  the  streets  of  tbe  city  of  VtTilliamsport. 

Bill  in  equity,  between  tbe  City  of  VtTilliams- 
port,  complainant,  and  the  Williamsport  Passen- 
ger Railway  Company,  defendant.  The  bill  set 
forth  the  existence  of  complaiifiant  as  a  municipal 
corporation  of  the  foiuth  class,  and  also  averred 
that  the  company  defendant  was  incorporated  bjr 
the  Act  of  April  15,  1863  (P.  L.  1080),  which 
Act  contains,  inter  aliay  the  following  clause  %— 

*'Said  oompany  shall  have  powhr  to  lay  out  and 
construct  a  railway,  commencing  at  Third  and  Market 
Streets,  in  the  borough  of  Williamsport,  Lycomins: 
County,  and  continuing  westwardly  along  Third 
Street,  or  any  other  street  in  said  borough,  to  the  vil- 
lage of  Newberry,  in  said  oounty,  and  eastwardly, 
through  said  Third  Street,  or  any  other  street  or  streets 
in  said  borough,  as  may  he  de^ed  advisable  by  the 
said  company,  to  and  throngh  the  borough  of  Mon« 
toursville,  with  the  right  to  construct  branches  to  -the 
main  track  of  said  passenger  railway  through  any  of 
the  said  streets  of  this  borough  of  Williamsport,  with 
single  or  double  track,  and  shall  have  power  to  convey 
passengers  over  the  same." 

That  soon  after  tbe  approval  of  said  Act  of 
Assembly  the  defendant  company  did  lay  out  and 
construct  a  railway,  commencing  at  or  near  the 
intersection  of  West  Fourth  Street  in  said  city 
and  the  ^.  and  £.  Railroad,  and  running  from 
thence  down  said  West  Fourth  Street  to  Pine, 
and  south  on  Pine  Street  to  West  Third  Street, 
and  down  Thinl  Street  to  a  point  near  the  inter- 
section of  said  street  with  the  Pv  and  E.  Rail- 
road, and  have  since  continued  to  operate  the 
same. 

That  on  Fehruary  21,  1887,  the  companjr 
defendant  had  caused  to  be  unloaded  along  West 
Third  Street,  above  Pine  Street,  a  quantity  of 
iron  rails,  and  announced  its  intention  to  extend 
its  tracks  on  said  street.  The  bill  further  averred 
that  the  defendant  had  no  right  so  to  extend  its 
tracks  without  first  obtaining  authority  from  citj 
councils,  and  prayed  for  an  injunction  to  restraia 
the  said  extension  of  its  tracks. 

Tbe  answer  of  defendant  admitted  the  facts 
substantially  as  averred  in  the  bill,  and  claimed 
the  right  under  its  charter  to  extend  its  tracks 
without  obtaining  the  consent  of  councils.  It  also 
averred  that  a  contract  had  been  already  entered 
into  for  the  construction  of  the  road. 
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The  case  was  heard  on  bilK  answer,  and  affida- 
vits. The  Court,  Cummin,  P.  J.,  after  argument, 
granted  a  preliminary  injunction.  The  respondent 
thereupon  took  this  appeal,  assigning  for  error 
the  decree  of  the  Court. 

Henry  O.  MeOormick  (S»  T,  McGorp^ick^John 
G.  Readifify  Samiid  Linn,  and  W»  J),  Crockery 
with  him),  for  appellant. 

The  charter  of  the  appellant  was  not  modified 
by  the  Constitution  of  1874,  or  the  Act  of  May 
23, 1878.  These  provisions  are  not  retroactive. 
In  addition  the  charter  is  a  contract  which  could 
not  be  infringed. 

Hays  r.  CommoDwealth,  1  Norria,  523. 

Commonwealth  v,  R.  R.  Co.,  8  Smith,  26. 
The  Act  of  May  d,  1855,  and  the  4th  consti- 
tutional amendment  of  1857,  do  not  apply. 

The  fact  that  the  Williamsport  Passenger  Rail- 
way Company  did  not  occupy  immediately  after 
its  creation  all  the  streets  it  was  authorized  to 
occupy,  cannot  be  successfully  urged  as  a  reason 
why  the  company  should  not  exercise  the  right 
now.     The  right  is  not  forfeited  by  non-user. 

R»y  Co.  V.  Baldwin,  14  Phila.  231. 

R.  R.  Co.  V.  Williams,  4  Smith,  103. 

Black  V.  R.  R.  Co.,  8  Smith,  249. 

Faust  9.  Railway  Co.,  3  Phila.  166. 
But  the  question  of  forfeiture  of  a  franchise  by 
non-user  can  be  raised  only  by  the  State  in  a 
proper  proceeding  had  for  that  purpose,  and  can- 
not be  raised  at  all  in  a  suit  between  the  city  and 
the  company. 

R.  R.  Co.  V.  Speer,  6  Smith,  326. 

Irvine  v.  Bank,  2  W.  &  S.  202. 
Henry  W.  Watson^  city  solicitor  (J.  J.  Sf  V, 
H,  Metzgery  with  him),  for  appellee. 

As  to  the  occupation  of  such  streets  as  appel- 
lant had  not  previously  used,  it  is  clearly  subject 
to  the  provisions  of  the  Constitution  of  1874,  and 
the  Actof  May  23,  1878. 

Lewis  V,  Hollahan,  7  Oat.  425.  ' 

The  charter  of  the  appellant  was  taken  subject 
to  the  provisions  of  the  Act  of  May  3,  1855,  and 
of  the  constitutional  amendment  of  1857.  It 
could,  therefore,  be  repeal^  or  altered  at  any 
time. 

Shields  v.  Ohio,  5  Otto,  319. 

R.  R.  Co.  V.  Casey,  2  Casey,  287. 

Com.  p.  R.  R.  Co.,  5  Smith,  452. 
The    extended     chartered     rights     originally 
granted  were  forfeited,  except  so  far  as  exercised, 
by  non-user. 

Binghamton  Bridge,  3  Wall.  51. 

Lumber  Co.  r.  Com..  4  Oat.  439. 

R.  R.  Co.  r.  DoDcan,  Amer.  352. 

R,  R.  Co.  D,  Patent,  17,  Weekly  Notbs,  199. 

April  16,  1888.  The  Court.  It  is  not  de- 
nied that  the  charter  of  appellant  company  gives 
it  the  powerto  lay  its  tracks  upon  the  streets  in 
question.  And  if  it  were  denied  it  would  not 
matter,  as  such  power  is  expressly  conferred.  The 
city  of  Williamsport,  appellee,  contends  that  it 


has  no  right  to  do  so  without  the  consent  of  city 
councils  first  had  and  obtained,  and  refers  us  to 
section  9  of  Article  XVI 1.,  of  the  Constitution  of 
1874,  and  to  the  Act  of  May  23,  1878,  section 
16  (P.  L.  Ill),  as  authority  for  this  position* 
The  constitutional  provision  and  Act  of  Assem- 
bly  referred  to,  are  in  substantially  the  same  lan- 
guage, viz:  '*No  street  passenger  railway  shall 
be  constructed  within  the  limits  of  any  city,  bor^ 
ough  or  township,  without  the  consent  of  the  lo- 
cal authorities  thereof." 

The  appellant  company  was  chartered  by  Act 
of  April  15, 1868  (P.  L.  1080),  and  has  expended 
a  considerable  amount  of  money  on  the  faith  of 
its  charter.  It  bad  entered  into  contracts  involv- 
ing still  further  expenditure,  and  for  the  purpose 
of  extending  its  road,  and  had  incurred  serioue 
obligations  on  account  thereof,  when  its  operar 
tions  were  arrested  by  the  injunction  of  the  Court 
below,  issued  at  the  instance  of  the  appellee. 

There  is  notliing  in  the  company's  charter 
which  makes  the  consent  of  councils  a  pre-reqol- 
site  to  the  exercise  of  its  corporate  pow«*s  in  the 
extension  of  its  road.  Hence  we  have  the  ques- 
tion, clearly  cut,  whether  its  charter  is  affected 
by  either  the  constitutional  provision  or  the  Act 
of  Assembly  referred  to.  If  the  charter  of  the 
company  remains  in  full  force  as  originally 
granted  by  the  Commonwealth,  its  rights  to  ex- 
tend its  tracks  as  proposed,  is  too  clear  for  argu- 
ment. 

It  has  been  said  by  this  Court  on  more  than 
one  occasion  that  the  Constitution  of  1874  did 
not  ipso  facto  repeal  dharters.  This  principle 
was  expressly  ruled  in  Hays  v.  Commonwealth 
in  a  very  clear  opinion  by  our  brother  Gordon, 
and  the  same  thought  was  expressed  by  the  same 
Judge  in  Pennsylvania  Railroad  Company  v. 
Duncan  (111  Pa.  352),  where  he  said:  "We 
also  agree  that  the  framers  of  the  Constitution  of 
1874,  did  not  intend  to  violate  the  laws  of  the 
Federal  Government,  or  to  repeal  the  provisions 
of  any  charter  granted  by  the  Legislature  of  Penn- 
sylvania." 

That4his  case  was  not  intended  to  assert  the 
doctrine  that  the  Constitution  repealed  existing 
charters,  the  extract  I  have  given  fully  shows; 
nor  was  it  intended  to  overrule  Hays  v.  Com- 
monwealth. 

It  was  urged,  however,  that  app^lant's  charter 
post-dates  the  Constitutional  amendment  o^*  1857, 
which  provides  that  ''  the  Legislature  shall  have 
the  power  to  alter,  revoke,  or  annul  any  charter 
of  incorporation  hereafter  conferred  by  or  under 
any  special  or  general  law,  whenever  in  tUeir 
opinion  it  may  be  injurious  to  the  citizens  of  the 
Commonwealth,  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporators,"  and 
that  the  appellant's  charter  is  subject  to  this  pro- 
vision and  to  appropriate  l^^lation  to  enforee  it. 
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I  eonoede  all  this,  but  I  do  not  understand  that 
tbe  Aet  of  1878  was  intended  to  enforce  this 
tmendment  or  to  repeal  the  charter  of  the  appel- 
lant The  amendment  of  1857  did  not  give  an 
urbitnuy  power  to  Ute  Legislature  to  repeal  char- 
ters at  will.  It  only  authorizes  such  repeal  for 
cause.  It  can  only  be  done  where  the  charter  is 
mjurious  to  the  citisens  of  the  Commonwealth, 
and  such  reason  should  appear  in  some  way  as 
the  moving  cause  which  induced  the  Legislature 
to  take  such  action.  And  even  where  such  jcause 
apt)ear8,  the  charter  must  be  revoked  or  annulled 
in  such  manner,  and  no  other,  <<  that  no  injustice 
shall  be  done  to  the  corporators."  That  I  am 
r^ht  in  this  construction  of  the  amendment  of 
1^7,  was  clearly  shown  by  our  brother  Gobdon 
ui  his  opinion  in  Hays  t;.  Commonwealth,  where 
be  says  at  page  52d :  ^«  It  is  said,  however,  that 
by  the  amendment  of  1857,  the  Legislature  has 
the  power  to  alter  or  revoke  the  charter  of  this 
corporation.  Be  it  so;  it  may  be  an  answen  to 
say,  Uiat  a  Constitutional  Convention  is  not  the 
Legislature  in  the  meaning  of  that  amendment. 
If,  however,  it  were  such,  it  could  only  make  such 
alteration  or  revocation  when  it  was  made  to 
appear  that  the  charter  in  the  part  proposed  to  be 
revoked  or  altered  was  <  \njur%ou9  to  the  citizens 
of  the  CommonweaUh  ;'  for  the  Legislature  cannot 
aet  arbitrarily  in  a  matter  of  this  kind,  and  im- 
pose its  own  will  as  the  ultima  ratio.  In  the  case 
last  above  cited  (Commonwealth  r.  Pittsburgh  & 
Connelkville  Railroad  Company,  58  Pa.  26), 
Mr.  Justice  Sharswood  sets  it  down  as  a  rule 
settled  not  only  by  judicial  but  by  legislative 
authority,  that  the  Legislature  is  nott-be  final  judge 
of  whether  tbe  casfis  fcsderis,  upon  which  the 
aathonty  to  repeal  is  based,  has  occurred.  As 
there  is  in  this  case  no  allegation  of  a  breach  of 
any  condition  under  which  the  Pittsburgh  & 
Castle  Shannon  Railroad  Company  accepted  its 
charter,  or  that  that  charter  is  in  any  particular 
obDoxions  to  the  welfare  of  the  citizens  of  this 
Commonweahh,  it  cannot  be  successfully  urged 
that  it  may  be  revised  or  abrogated  by  any  State 
aathonty  whatever.  But  the  Constitutional 
Convention  claimed  for  itself  no  such  power ;  on 
the  other  hand,  it  has  expressly  set  down  (Art.  2 
of  the  Schedule)  that  all  rights,  actions,  prosecu- 
tions, and  contracts  shall  continue  as  if  the  Con- 
stitution had  not  been  adopted.  And  by  the  2d 
section  of  the  16th  Article  it  is  manifest  that  the 
Convention  did  not  intend  to  subject  any  private 
corporation  to  any  of  the  provisions  of  the  Con- 
stitotion  which  might  in  any  degree  change  the 
charter  thereof.  If  otherwise,  why  say,  *The 
General  Assembly  shall  not  remit  the  forfeiture 
of  the  charter  of  any  corporation  now  existing, 
or  alter  or  amend  the  same,  or  pass  any  other 
general  or  special  law  for  the  benefit  of  such  cor- 
poretioD,  except  upon  the  condition  that  such 


corporation  shall  thereafter  hold  its  charter  sub- 
ject to  the  provisions  of  this  Constitution.'  This 
i^tion  is  so  comprehensive  and  clear  that  nothing 
is  left  for  surmise  or  doubt.  Charters  of  private 
corporations  are  left  exactly  as  the  new  Consti- 
tution found  them,  and  so  they  must  remain  until 
the  companies  holding  them  shall  enter  into  a 
new  contract  with  the  State  by  accepting  the 
benefit  of  some  future  legislation.  It  is  only  on 
the  theory  that  the  manner  of  voting  is  not  mate- 
rial that  the  cumulative  system  is  sought  to  he 
saddled  on  this  corporation ;  but  if  this  company 
does  not  hold  its  charter  subject  to  the  provisions 
of  the  present  Constitution^  how  can  it  be  mad^ 
subject  to  any  one  of  its  provisions,  material  or 
immaterial  V* 

Hays  V,  The  Commonwealth  received  the 
assent  of  six  Judges  of  this  Court,  only  the  late 
Justice  Woodward  dissenting.  It  is  sound  law 
and  must  stand. 

Our  conclusion  is  that  the  charter  of  the  apel- 
lant  is  not  affected  by  the  Constitution  of  1874 
or  the  Act  of  1878.  It  follows  that  it  was  error 
to  grant  the  injunction. 

We  have  departed  in  this  instance  from  our 
rule  not  to  discuss  cases  coming  here  upon  ap- 
peals from  preliminary  injunctions.  This  appeal 
presents  a  question  of  law*  only;  there  are  no 
facts  in  dispute.  The  report  of  a  Master  under 
such  circumstances  could  not  aid  us:  We  have 
all  the  light  now  we  could  have  upon  the  final 
hearing.  In  addition  we  have  been  earnestly 
requested  by  the  counsel  on  both  sides  to  treat 
the  decree  as  final.  ^^ 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellee, and. the  injunction  dissolved. 

Opinion  by  Paxson,  J. 

Trumket  and  Green,  JJ.,  absent. 

L.  L.,  JT. 


Jan.  '87, 119. 


February  27, 1888. 
Miller's  Appeal. 


Bills  in  equity — Practice — Joiitt  decree-^Sulh' 
rogation — Tenants  in  common. 

Although  a  bill  in  equity  be  filed  by  A.  and  B.,'hi8 
wife,  in  right  of  said  B  ,  yet  if  A.  be  Joined  in  the 
pleadings,  and  the  prayer  was  for  relief,  whioh  if 
granted  was  partly  in  B.'s  right  as  assignee  of  A.,  and 
partly  in  A.'s  right  covering  matters  arising  oat  of 
the  same  transaction,  the  bill  may  be  taken  aa  a  joint 
bill  and  a  decree  may  be  made  against  the  complain- 
ants jointly. 

In  1864  a  testator  devised  to  his  tons  A.  and  C  a 
tract  of  land  charged  with  legacies,  and  made  C.  hia 
execntor.  In  1872  D.  obtained  judgment  against  A. 
and  C.  on  a  bond  in  which  A.  was  principal  and  <>. 
was  surety.  The  judgment  was  paid  by  and  trans- 
ferred to  C,  wha  issued  ezeoution,  and  levied  on  A.ta 
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iotereet  on  the  above  land.  A.  and  B.  his  wife,  in 
B.'s  right,  filed  a  biU  alleging  that  at  the  time  Uie 
bond  was  given  D.  it  was  anderstood  that  A.'s  share 
in  the  estate  woald  be  sufficient  to  pay  it,  and  that  G. 
should  apply  sufficient  from  the  funds  in  his  hands  to 
pay  it ;  also  that  B.  to  assist  A.  had  advanced  money 
to  him,  and,  subsequently,  to  prevent  A.  from  wasting 
his  estate  had  taken  a  transfer  of  his  interest  in  this 
(A.'s)  land ;  it  was  further  alleged  that  should  the 
land  be  sold  by  the  sheriif,  the  property  would  be 
sacrificed.  The  prayer  was  for  an  account,  and  for  a 
decree  for  the  balance  due  A.,  and  for  an  injunction. 
A  Master  was  appointed  who  found  that  C.  had 
already  filed  an  account  which  showed  a  payment  of 
the  legacies  and  liens  against  this  real  estate,  and 
showing  a  balance  in  his  (C.'s)  favor  of  $2782.41,  and 
reoommended  a  decree  that  A.  and  B.  be  ordered  to 
pay  one-half  of  this  to  C.  Bzoeptions  were  filed  that 
no  decree  could  be  made  against  B.,  and  that  as  the 
amount  due  C.  was  the  debt  of  A.,  a  decree  could  not 
be  made  against  A.  and  B.  jointly.  The  lower  Court 
sustained  these  ezoeptions ; 

Held,  A.  and  B.  were  proper  parties  to  a  bill  for  an 
aooount  of  the  matters  alleged,  and  had  so  acted  during 
the  suit,  and  hence  a  joint  decree  should  be  made 
against  them,  provided,  however,  that  the  decree 
should  not  create  any  personal  liability  against  B., 
but  was  enforceable  against  her  only  by  the  seiiure 
and  sale  of  the  land  described  in  the  bill. 

Subrogation  may  be  enforced  whenever  one,  not  a 
mere  volunteer,  discharges  the  debt  of  another.  This 
rule  embraces  purchasers  in  common  of  an  estate 
bound  by  a  joint  lien,  fn  this  respect  they  are  to  be 
treated  as  the  several  estates  of  joint  debtors,  and  if 
the  purpart  of  one  is  called  upon  to  pay  more  than 
its  share,  the  tenant  is  entitled  to  stand  in  the  place 
of  the  satisfied  creditor  to  the  extent  of  the  excess 
which  should  have  been  paid  out  of  the  others*  share. 

Appeal,  by  Henry  H.  Miller,  from  a  decree  of 
the  Common  Pleas  of  Berks  County. 

Bill  in  equity,  by  Charles  H.  Miller  and 
Elvira  L.  Miller  his  wife,  in  right  of  said  El- 
vira, against  Henry  H.  Miller,  praying  that  an 
account  may  be  stated,  under  the  direction  of  the 
Court,  between  the  said  Henry  and  Charles,  of 
all  matters  growing  out  of  the  real  estate  devised 
to  them  jointly  by  the  will  of  their  father,  Henry 
Miller,  deceased ;  that  a  proper  decree  be  entered 
for  the  balance  which  may  be  found  due  to  the 
said  Charles,  after  deducting  the  Elopp  judg- 
ment ;  that  the  writ  of  vend.  ex.  be  stayed  and 
set  aside,  or  the  said  Henry  H.  Miller  be  en- 
joined to  stay  the  same,  and  that  he  be  restrained 
by  injunctioti  from  further  proceeding  on  said 
writ,  and  that  such  other  and  proper  relief  be 
granted  as  may  be  necessary  and  proper  in  the 
premises. 

The  substantial  allegations  of  the  bill  and 
answer,  as  well  as  a  summary  of  ihe  proceedings, 
afe  set  out  in  the  opinion  of  the  Supreme  Court, 
tnfra. 

The  case  was  referred  to  John  Ralston,  Esq., 
as  Master,  who  reported  a  decree  in  favor  of  the 
defendant  and  against  the  complainants,  for  the 
sum  of  $1891.20,  with  interest  and  costs. 


Elvira  L.  Miller  filed  the  following  exceptions: 
1.  No  decree  can  be  entered  a^inst  Elvira  L 
Miller,  the  wife  of  Charies  H.  Miller,  in  this  pro- 
ceeding, as  a  suit  in  equity  by  husband  and  wife, 
even  for  the  benefit  of  the  wif^  is  to  be  con- 
sidered only  as  a  suit  of  the  husband.  2.  The 
amount  found  due  Henry  H.  Miller  by  the 
Master*^  report  is  only  the  debt  of  Charles  H. 
Miller  and  not  the  debt^  of  the  wife,  and  therefore 
there  can  be  no  judgment  or  decree  entered 
jointly  against  the  husband  and  wife.  3.  The 
decree  must  be  confined  solely  to  the  bosband* 

Subsequently  she  filed  the  following  additional 
exception :  That  under  the  allegations  of  the  bill, 
and  the  purpose  for  which  it  was  filed,  viz.,  to 
stay  the  execution  by  which  Henry  H.  Miller, 
the  above  defendant,  intended  to  sell  the  interest 
of  his  brother  Charles  in  the  real  estate  of  his 
father,  the  defendant  is  not  entitled  to  a  decree 
against  the  plaintiffs  jointly  or  against  Charies  EL 
Miller  alone,  for  the  sum  of  $1391.20,  and  that 
the  only  decree  that  can  properly  be  entered  is  a 
decree  for  costs,  so  far  as  the  oorts  may  be  un- 
paid, against  the  said  Charies  H.  Miller. 

The  Court,  Ermentrout,  J.,  sustained  the 
exceptions  and  entered  a  decree  that  complain- 
ants pay  the  costs  only.  Defendant  then  took 
this  appeal,  assigning  for  error  this  action  of  the 
Court. 

George  F*  Boer  (Riehm<md  L.  Jones  with 
him),  for  appellant. 

The  bill  is  so  broadly  drawn  that  it  enables  the 
Court  to  settle  all  controversy  between  the  par* 
ties,  on  the  familiar-  principle  that  when  a  Court 
of  equity  <<  is  in  possession  of  the  case  and  has 
jurisdiction  of  the  subject  Biatter,  it  may  proceed 
to  make  a  proper  decree  to  do  justice  between  the 
parties." 

Danzeiflen*B  Appeal,  73  Pa.  St.  65. 

Wilhelm's  Appeal,  Id.  120. 
There  can  be  no  doubt  of  Henry's  right  to  a 
lien  on  Charles's  interest  in  the  estate  for  any 
balance  paid  by  him  in  discharge  of  a  charge  oih 
the  common  property.  The  equitable  doctrine 
of  subrogation  certainly  applies. 

Gearhart  v.  Jordan,  1  Jones,  331. 

Fleming  v.  Beaver,  2  Rawle,  128. 

Craft  V.  Moore,  9  Watts,  461. 

Neff  V,  Miller,  8  Barr,  357. 

Champlain  v.  Williams,  9  Id.  341. 

Morris  v.  Oakford,  Id.  498. 

MoCormick's  Adm'rs  v.  Irwin,  11  Casey,  117* 

Bender  v.  George,  11  Norris,  39. 
The  fact  that  the  balance  was  found  against 
the  plaintiff*  will  not  prevent  a  decree  in  favor  of 
the  defendant  No  cross-bill  is  necessary  because 
in  all  bills  in  equity  for  an  account,  both  partiei 
are  deemed  actors  when  the  cause  is  before  the 
Court  on  its  merits.  ^'  If  a  balance  is  oitimat^ 
found  in  favor  of  the  defendant  he  is  entitled  to 
a  decree  for  such  balance  against  the  plaintiff." 

Story's  Eq.  Jarispmdenoe,  $  522. 
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Tbe  title  the  wife  sets  up  in  the  bill  was  not 
an  abeolute  title  in  herself.  The  bill  expressly 
avers  that  the  conveyance  to  the  wife  of  his 
(Cbarlea's)  entire  interest  in  his  father's  ^tate 
was  *^  to  prevent  the  said  Charles  H.  Miller  from 
wasting  bis  estate  hj  contracting  additional  debts, 
and  to  secure  the  same  for  the  benefit  of  himself 
and  family."  This  conveyance  could  be  no  pro- 
tection against  existing  debts.  Therefore  it  is 
that  she  files  her  bill  to  have  a  settlement  of  the 
accounts  between  Henry  and  Charles  owing  out 
of  the  common  property.  What  right  would  she 
have  to  come  into  a  Court  of  equity  to  demand 
an  account,  if  the  account  when  made  did  not 
affect  the  estate  in  her  hands  ?  By  no  arrange- 
nent  sbe  could  make  with  her  husband  could  the 
estate  she  acquired  from  her  husband  be  relieved 
from  the  lien  a  Court  of  equity  creates  in  favor 
of  a  joint  owner  of  real  estate  to  contribution  for 
disbursements  bona  fide  made  for  the  joint  prop- 
erty. This  lien  is  sometimes  created  by  Courts 
of  equity  upon  mere  principles  of  general  justice, 
**  especially  where  any  relief  is  sought  by  the 
party,  who  ought  to  pay  his  proportion  of  the 
■Mmey.** 

Story's  Bqoity  JuHs.  §  I2S4. 
A,  G.  Green  (/>.  E.  Schroeder  with  him)  for 
appellees. 

As  the  wife  is  not  liable  for  the  debt  of  the 
husband,  there  can  under  no  circumstances  be  a 
decree  against  her,  even  for  costs,  and  the  form 
of  the  decree  which  the  Court  was  requested  to 
mke  was  defective  in  joining  the  wife  and  mak- 
ing her  property  liable  to  t^  seized  by  execution. 

Daniel's  Chanoeiy,  108. 
Where  a  bill  in  equity  has  been  instituted  by 
the  husband  and  wife,  although  for  the  wife's 
benefit,  it  is  regarded  as  the  debt  of  the  husband, 
and  no  decree,  even  for  costs,  can  be  entered 
against  the  wife.     To  the  same  effect  are — 

Wake  r.  Parker,  2  Keen,  59-70. 

Davis  V.  Front,  7  Bear.  288-80. 

J<^n8on  V.  Vail,  1  MoCarter,  N.  J.  422. 

Eerehner  o.  Kempton,  47  Md.  667. 
In  a  bill  by  husband  and  wife  touching  the 
wife's  property,  in  case  of  the  husband's  death 
the  wife  is  not  liable  for  costs  unless  she  continues 
the  proceeding.  Besides,  it  is  more  than  doubt- 
M  since  the  Married  Woman's  Act  of  1848  and 
its  supplements,  whether  in  a  bill  in  equity  so  un- 
equivocally brought  by  the  wife,  a  decree  except 
for  costs  could  be  entered  against  a  husband. 

Daaiel'a  Ghaaoerj,  118. 
Tbe  principle  invoked  by  the  appellant's  coun- 
lel,  as  quoted  from  the  case  of  Gearhart  v.  Jordan, 
Bay  be  very  good  law,  but  where  legacies,  which 
fiir  present  security  are  made  a  charge  upon  land, 
are  direded  to  be  paid  off*  by  the  executor  within 
liz  years,  and  they  are  actually  paid  off  with  the 
money  of  the  estate  within  Aye  years  of  the  testa- 
tor's deathy  they  cease  to  be.liens.    It  is  idle  to 


argue  that  sofh  liens  are  to  be  considered  as  sub* 
sisting  for  seventeen  years  after  they  have  been 
discharged  and  released. 

April  16,  1888.  The  Court.  In  order  to 
have  a  Complete  understanding  of  this  case,  a 
statement  of  the  material  facts  is  necessary.  On 
the  2dd  March,  1872,  Reuben  Klopp  obtained 
judgment  against  Charles  H.  and  Henry  H. 
Miller,  upon  a  bond  for  |i500,  in  which  Charles 
was  the  principal  debtor,  and  Henry,  the  surety. 
The  judgment  having  been  paid  by  and  trans« 
ferred  to  Henry,  he  issued  execution,  and  levied 
upon  Charles's  interest  in  a  tract  of  land,  contain- 
ing 183  acres,  situate  in  Berks  County,  and  there- 
upon this  bill  in  equity  was  filed  by  Charles  H. 
Miller  and  Elvira  his  .wife,  in  the  right  of  said 
Elvira,  against  Henry  H.  Miller.  The  bill  sets 
forth,  in  substance,  that  one  Henry  Miller  died 
May  9,  1864,  devising,  inter  alia^  to  his  two 
sons,  the  said  Charles  H.  and  Henry  H.  Miller, 
the  tract  of  land  in  question,  charged  with  legaciea 
amounting  to  $10,000  ;  that  letters  testamentary 
upon  the  estate  of  Henry  Miller,  deceased,  were 
issued  to  Henry  H.  Miller,  who,  on  the  14th 
May,  1869,  filed  an  account,  in  which  he  has 
credit  for  payment  of  the  debts,  etc.,  and  also  the 
legacies  above  mentioned,  showing  a  considerable 
bfUance  due  to  him  ;  that  it  was  the  understand* 
ing  at  the  time  the  bond  was  given  to  Klopp, 
that  Charles's  prospective  share  in  the  estate 
would,  upon  a  full  and  final  settlement,  be  suffi- 
cient to  pay  it,  and  that  Henry  should  apply  from 
tbe  funds  coming  into  his  hands  of  Charles's  share 
enough  to  discharge  the  debt,  and  that  it  was 
believed,  upon  a  true  statement  of  the  accounts 
between  Charles  and  Henry,  including  the  Klopp 
judgment,  a  considerable  balance  would  be  found 
due  to  Charles.  The  bill  further  sets  forth,  that 
Elvira  L.  Miller,  wife  of  Charles,  in  view  of  cer- 
tain pecunifuy  embarrassments  into  which  he  had 
fallen,  had  advanced  some  $2000  of  her  own 
money  in  his  relief,  and  that  subsequently,  on  the 
6th  April,  1871,  in  order  to  prevent  the  said 
Charles  H.  Miller  from  wasting  his  estate  by 
contracting  additional  debts,  and  to  secure  the 
same  for  the  benefit  of  himself  and  family,  he  had 
conveyed  his  interest  in  the  land,  through  a  trus- 
tee, to  his  wife.  It  was  further  alleged  in  the 
bill,  that  if  Charles's  interest  in  the  land  should 
be  sold  by  the  sheriff,  in  pursuance  of  the  writ, 
in  view  <^  the  uncertainty  as  to  tbe  title  and  liens, 
the  property  would  be  sacrificed  5  therefore  pray- 
ing for  an  account,  etc.,  for  a  decree  for  the 
bdiance  due  Charles,  and  that  the  execution  of 
the  writ  should  be  enjoined.  The  defendant 
filed  his  answer  denying  the  material  allegations 
of  the  bill,  and  the  case  was  sent  to  a  Master. 

It  appears  by  the  report  of  the  Master,  that  on 
the  24th  August,  1875,  the  executor  filed  a  second 
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accountf  which  after  confirmation  wns  opened  for 
review  and  referred  to  an  Auditor,  who  found  the 
true  balance  due  to  the  accountant,  including  the 
balance  on  the  former  account,  and  exclusive  of 
the  Klopp  judgment,  to  be  $5613.65;  which 
account,  after  being  corrected  bj  the  Court  so  as 
to  show  a  balance  of  $5604.55,  was  finally  con- 
firmed. The  Master,  after  full  consideration  of 
the  whole  case,  debited  Henry  with  items  amount- 
ing to    $7712.11 

and  -  credited    him 

with $4889.97 

alf>o,   with    balance 

due  Henry  on   his 

final  account .     .     •       5604.55 

Leaving  a  balance 

toHinry $2782.41 


$10,494.52  $10,494.52 

The  Master  recommended  a  decree  that  the 
plaintifiB,  Charles  H.  and  £lvira  L.  Miller,  be 
ordered  and  decreed  to  pay  to  Henry  H.  Miller 
one- half  of  this  balance,  .being  $1391.20,  .with 
interest  and  costs.  To  this  report  of  the  Master, 
exceptions  were  filed,  -  to  the  efiect,  that  no  de- 
cree could  be  made  against  Elvira  L.  Miller,  and 
that  as  the  amount  due  Henry  was  the  debt  of 
Charles,  not  of  his  wife,  no  decree  could  be 
entered  against  them  jointly. 

The  learned  Judge  of  the  Court  below  dis- 
agreed with  the  Master  as  to  the  form  of  the 
deoree.  He  says :  **  We  are  not  asked  to  review 
the  Master's  conclusions,  or  the  action  of  the 
Judge  in  confirming  the  Master's  report.  The 
injunction  was  granted  and  afterwards  dissolved. 
We  are  not  at  all  clear  as  to  the  right  of  Elvira 
the  wife,  to  ask  a  statement  of  an  account  be- 
tween Charles  and  Henry,  nor  that  such  account 
could  affect  her  rights  or  the  merits  of  her  bill. 
Its  only  purpose,  so  far  as  she  was  concerned, 
was  to  show  an  alleged  equitable  payment  of  the 
Klopp  judgment,  as  one  of  the  reasons  for  the 
equitable  interference  by  injunction,  to  restrain 
the  process  of  execution  and  sale.  The  Master 
finds  no  indebtedness  upon  her  part.  The  finding 
of  an  indebtedness  against  the  husband  cannot 
fix  a  liability  upon  the  wife.  She  does  not  pre- 
sent this  bill  in  equity  as  the  trustee  of  her 
husband,  but  it  is  upon  the  face  distinctly  asserted 
to  be  *  in  right  of  the  said  Elvira  L.  the  wife.' 
We,  therefore,  decline  to  make  the  decree  in 
form  as  requested."  The  exceptions  were  sus- 
tained, and  it  was  ordered  that  the  plaintiffs  pay 
the  costs. 

The  entry  of  this  decree  is  the  error  assigned. 

Although  the  bill  purports  to  have  been  filed 
by  *'  Charles  H.  Miller  and  Elvira  L.  Miller  his 
wife,  in  the  right  of  said  Elvira,"  yet  the  causes 
of  complaint  embraced  therein,  and  the  measure 
of  relief  sought,  show  that  it  was  intended  to  serve 


a  wider  purpose  than  merely  to  protect  her  titl^. 
The  husband  joined  in  all  the  averments  iji  the 
bill,  and  in  the  prayer  for  relief;  nowhere,  ex- 
cepting in  the  statement  of  the  parties,  will  it 
appear  that  the  suit  is  preferred  by  the  wife  in 
her  own  right,  and  for  her  exclusive  benefit. 
The  prayers  of  the  bill  are,  first,  "  that  an 
account  be  stated  between  H#nry  H.  Miller  and 
Charles  H.  Miller,  of  all  matters  growing  out  of 
the  real  estate  devised  to  them  jointly  by  tbe 
will  of  their  father,  Henry  Miller,  deceased  ;** 
second,  '^  that  a  proper  decree  be  entered  for  the 
balance  which  may  be  found  due  to  the  said 
Charles  H.  Miller,  after  deducting  the  Klopp 
judgment ;"  third,  **  that  the  writ  of  vend.  ex.  be 
stayed,  and  exeoution  of  the  said  jodgment  en- 
joined ;"  and  fourth,  **8uch  other  and  further  relief 
as  may  be  proper."  As  the  husband  was  joined 
with  the  wife  in  the  pleadings,  and  the  prayer 
was  for  relief  which,  if  granted,  ii'as  partly  in  her 
right  as  his  assignee  and  partly  in  his  own  right, 
covering  matters,  however,  arising  out  of  the 
same  transaction,  the  bill  may  be  taken  as  a 
joint  bill  to  obtain  the  relief  prayed  for. 
Especially  is  the  bill  to  be  so  considered,  in  view 
of  the  fact  that  the  trial  proceeded  upon  this 
assumption,  the  evidence  introduced  being 
wholly  consistent  with  this  manifest  and  obvhms 
intention  of  the  parties. 

Elvira  L.  Miller  was  the  assignee  of  her  hus- 
band; in  the  spring  of  1871  Charles  H.  Miller 
was  found  to  be  indebted  to  different  parties  to 
an  amount  exceeding  $4000 ;  part  of  whieb, 
perhaps  $2000,  was  owing  to  his  wife,  and  a  loan 
of  $2000  was  effected  by  judgment  upon  the 
property  to  pay  the  balance.  On  the  6th  April, 
1871,  "in  order  to  prevent  the  said  Charles  H. 
Miller  from  wasting  his  estate  by  contracting 
additional  debts,  and  to  secure  the  same  for  the 
benefit  of  himself  and  family,"  it  was  arranged 
that  his  entire  interest  in  his  father's  estate 
should  be  transferred  to  his  wife,  and  it  was  **  in 
consideration  of  the  premises"  the  conveyanoe 
was  made.  The  plaintiffs  were  therefore  tbe 
proper  parties  to  a  bill  for  an  account  of  the 
matters  alleged  in  the  bill,  and  the  defendant 
conceding  this,  exhibited  his  accounts  and 
vouchers  before  the  Master.  If  the  accounting 
resulted  in  his  favor,  we  see  no  good  reason  why 
he  was  not  entitled  to  a  decree  not  only  as  against 
Charles,  who  joined  in  the  bill  with  full  knowl- 
edge of  its  contents,  but  also  against  his  wife, 
who  was  the  assignee  of  the  estate  bound  by  tlie 
legacies  and  liens  aforesaid.  The  legacies  were 
charged  upon  the  land  by  the  express  prorisfons 
of  the  will,  and  Henry,  who  was  held  therefore 
jointly  with  Charles,  upon  payment  thereof,  was 
without  doubt  entitled  to  be  subrogated  to  the 
rights  of  the  legatees,  as  against  Charles's  interest 
in  the  land  in  the  hands  of  his  wife,  as  he  had 
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previously  beeu  sabrogated  to  the  rights  of  the 
plgiDtiff  in  the  Klopp  judgment^  in  which  he  was 
surety;  for  whilst  be, was  the  prineipal  debtor  as 
to  ooe-half  of  the  legacies,  be  would  be  regarded 
iBMretj  for  Charles  as  to  the  other  half.  It  is 
plain  that  Elvira  Miller  took  the  estate  charged 
with  all  the  liabilities  attaching  to  it  at  the  time 
of  the  conveyance.  She  cannot  be  regarded  as 
a  purchaser  for  value;  the  conveyance  was 
polaatary ;  it  was  made  to  prevent  'her  husband 
<*£roin  wasting  his  estate  by  contracting  addi- 
tional debts,  and  to  secure  the  same  for  the  bene- 
fit of  himself  and  family."  Such  a  conveyance 
would  not  be  available  to  defeat  the  claims  of 
existing  creditors ;  and  the  Klopp  judgment  was 
alien  upon  the  land  from  the  date  of  its  entry. 
Moreover,  her  title  was  under  the  will  of  Henry 
Miller,  deceased,  by  the  provisions  of  which  the 
legacies  were  expressly  charged  upon  the  land. 

Subrogation  may  be  enforced  whenever  one, 
not  a  mere  volunteer,  discharges  the  debt  of 
another.  (Cottrel's  Appeal,  23  Penn.  294.) 
It  is  not  confined  to  cases  of  strict  suretyship ; 
it  is  a  mode  which  equity  adopts  to  compel  the 
ultimate  discharge  6f  a  debt  by  him  who,  in  good 
conscience,  ought  to  pay  it.  (Bender  r.  George, 
92  Penn.  36.)  The  rule  embraces  purchasers  in 
comaion  of  an  estate  bound  by  a  joint  lien.  As 
between  themselves,  the  purpart  of  each  is  liable 
to  contribute  only  its  proportion  toward  the  dis- 
charge of  the  common  burden,  and,  beyond  this, 
is  to  be  regarded  simply  as  the  surety  of  the 
remaining  purparts.  In  this  respect  they  are  to 
be  treated  as  the  several  'estates  of  joint  debtors, 
one  being  surety  of  the  other ;  and,  if  the  pur- 
part of  the  one  is  called  on  to  pay  more  than  its 
iw  proportion,  the  tenant,  or  his  lien  creditors, 
upon  the  principle  settled  in  Fleming  v.  Beaver 
(2  R.  128),  Croft  v.  Moore  (9  W.  451),  and 
Neff  V.  Miller  (8  Barr,  357),  is  entitled  to  stand 
in  the  place  of  the  satisfied  creditor  to  the  extent 
of  the  excess  which  ought  to  have  been  paid  out 
of  the  other  shares.  (Gearhart  v,  Jordan,  11 
Penna.  331.) 

It  cannot  be  pretended  that  the  legacies  were 
paid  out  of  the  funds  of  the  estate.  The  account 
ahows  that  the  assets  in  the  hands  of  the  execu- 
tor were  insufficient  for  the  purpose,  and  it  is 
only  as  to  the  balance  due  the  accountant,  over 
and  above  these  assets,  that  subrogation  can 
apply.  We  are  of  opinion  that  the  learned 
Judge  should  have  entered  a  decree  in  favor  of 
Henry  H.  Miller  for  the  balance  found  to  be  due 
to  him  by  the  Master.  This  decree,  as  to  Elvira 
L  Miller,  of  course,  should  not  impose  any  per- 
sonal liability. 

And  now,  April  16,  1888,  the  decree  of  the 
Court  of  Common  Pleas  is  reversed,  and  it  is 
ordered,  adjudged,  and  decreed  that  Charles  U. 
Miller  and  £lvira  L.  Miller  his  wife,  the .  plain- 


tiffs below,  pay  to  Henry  H.  Miller,  the  defen-. 
dant.  below,  the  sum  of  $1391.20,  with  interest 
from  2d  February,  1881,  together  with  all  the 
costs,  and  the  costs  of  this  appeal.  It  is  ordered, 
however,  that  this  decree  shall  not  create  any 
personal  responsibility  as  to  the  said  Elvira  L. 
Miller,  but  shall  be  enforceable  against  her  by 
the  seizure  or  sale  of  the  lands  described  in  the 
bill,  conveyed  to  her  by  her  husband  through 
Charles  L.  Bechtel  by  deed  bearing  date  6th  Aprils 
1871. 

Opinion  by  Clark,  J. 

Tbumket,  J.,  absent  w.  h.  s.,  jr. 


Jan.  '8a,  183.  '  Maroh  23, 1888. 

Baker's  Appeal. 

Tru$tee$^-^Purchaie  of  recU  estate  of  cestui  que 
trust  •  by  trustee  —  Liability  to  account  for 
profits. 

A  trustee  will  not,  under  any  oiroumstanoes,  be  al- 
lowed to  make  a  profit  out  of  the  trust  funds.  What- 
ever profit  arises  therefrom  in  anj  waj  belongs  to  the 
owner  of  the  fund,  and  not  to  its  custodian. 

Korns's  Appeal,  71  Pa.  106»  followed. 

Where  trustees  purchase  real  estate  belonging  to  the 
trust  estate  at  public  sale,  an^  do  not  pay  the  whole 
of  the  parohase-mouej  in  cash,  but  practically  use  the 
money  of  their  cesttdaque  trustent  in  the  purchase,  profits 
made  on  a  re-sale  of  the  property  belong  to  the  cegtuis 
que  trustent  according  to  their  interests,  and  the  trustees 
must  acoount  therefor. 

Appeal  of  Charles  C.  Baker  and  Caroline  Ha- 
man,  trustees  for  Anna  M.  Deal  under  the  will 
of  George  Baker,  deceased,  from  a  decree  of  the 
Orphans'  Court  of  Philadelphia  County,  sur- 
charging them  with  the  profits  made  on  a  re-sale 
of  certain  real  estate  which, had  belonged  to  the 
trust  estate,  and  had  been  purchased  by  the 
trustees  in  their  individual  names  at  a  sale  or- 
dered by  the  Court. 

At  the  audit  of  the  account  of  Charles  C.  Baker 
and  Caroline  Haman,  two  of  the  trustees  for  Anna 
M.  Deal — George  W.  Baker,  the  third  of  said 
trustees,  taking  no  part  in  the  preparation  of  said 
account  and  being  antagonistic  thereto — the  fol- 
lowing facts  appeared  :  George  Baker,  who  died 
April  25, 1882,  by  his  wiU  directed  his  executors 
as  they  should  deem  best  to  convert  his  residuary 
estate,  real  and  personal,  and  to  divide  the  pro- 
ceeds into  eight  equal  parts;  five  of  these  parts 
he  gave  to  five  of  his  children  absolutely,  the 
other  three  parts  he  gave  to  his  executor,  in  trust- 
for  John  R.  Rausch  and  his  children,  Harry  C. 
Baker,  until  he  should  arrive  at  the  age  of  twenty- 
one  years,  and  his  daughter,  Anna  M.  Deal,  and 
her  children.    The  trusts  were  substantially  iai 
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the  same  terms :  that  for  Mrs*  Deal  being  m  fol- 
lows :— 

*'Oii«  otli«r  ftall  eqaal  one'eighth  part  thereof  I 
order  and  direct  m^  Bald  ezeontors,  or  the  sorrivor  of 
them,  to  put  oat  and  plaoe  the  aame  at  interest  on 
good  real  estate  or  other  snfficient  secnritj  as  they  shall 
think  best  and  proper,  and  to  pay  over  the  interest, 
income,  and  profit  arisfng  therefrom  from  time  to  time, 
when  and  as  often  as  the  same  has  been  gotten  in  and 
receiTed  by  them,  nnto  my  beloved  daaghter,  Anna 
Maria  Deal,  wife  of  Charles  Deal,  for  her  sole,  sepa- 
rate, and  exclosive  use  and  benefit,  for  and  daring  all 
the  term  of  her  natural  life ;  and  from  and  immedi- 
ately after  the  time  of  the  decease  of  the  said  Anna 
Maria  Deal,  then  I  give  and  beqaeath  the  said  one 
fall  eqaal  one-eighth  part  of  my  said  residaary  estate 
onto  the  children  of  said  Anna  Maria  Deal  then  living, 
their  heirs  and  assigns.^' 

In  March,  1884,  the  executors,  GAroline  Ha- 
man,  Charles  C.  Baker,  and  George  W.  Baker 
sold  about  ten  acres  of  the  real  estate,  an4  filed 
an  account  of  the  proceeds,  which  \wa8  duly 
audited,  and  the  sum  of  $201.08  awarded  to  the 
executors  as  trustees  for  Anna  M.  Deal.  This 
sum  was  retained  by  one  of  the  executors,  who 
agreed  to  pay  the  cestui  que  trust  six  per  cent, 
interest  for  it. 

Greorge  W.  Baker  and  Abram  Baker,  two  of 
the  sons  of  George  Baker,  afterwards  got  into 
business  difficulties,  fud  their  shares  in  their 
father's  estate  were  attaehed  in  the  hands  of  ^e 
executors.  In  October,  1884,  a  petition  was  pre* 
sented  to  the  Court  by  EUwood  P.  Wright,  set- 
ting  forth  that  the  petitioner  bad  obtained  judg- 
ment against  the  executors  as  garnishees  of 
George  W.  Baker,  for  $1476.52 ;  that  they  re- 
fused to  sell  the  remaining  r^  estate  of  the  tes* 
tator  (about  twenty-eight  acres),  though,  in  the 
opinion  of  the  petitioner,  it  was  to  the  best  in- 
terests of  the  estate  that  it  should  be  sold ;  and 
that  George  W.  Baker,  the  defendant  in  the 
judgment,  was  also  one  of  the  executors.  The 
prayer  was  for  an  order  upon  the  executors  to 
forthwith  offer  the  said  real  estate  for  sale.  The 
petition  was  demurred  to,  on  the  ground  that  the 
discretionary  power  of  the  executors  with  regard 
to  the  time  and  manner  of  sale  could  not  be  in- 
terfered with  bj  the  Court,  and  in  their  judgment 
it  was  not  to  the  best  interest  of  the  estate  to 
make  the  sale  at  that  time.  The  demurrer  was 
overruled,  and  no  answer  having  been  filed,  a 
decree  was  made  ordering  the  ^e,  and  it  was 
further  ordered,  *<  that  all  persons  in  interest  be 
permitted  to  bid  at  such  sale,  including  such  exe- 
cutors. Due  return  of  sale  to  be  made  to  the 
Court." 

After  the  sale  had  been  ordered  by  the  Court, 
A  meeting  of  the  family  took  place  for  the  purpose 
of  considering  what  course  should  be  pursued 
with  regard  to  the  sale.  According  to  the  testi- 
mony of  the  witnesses  called  by  Mr.  Finletter,  it 
^as  then  agreed  that  the  property  should  be 


bought  by  Mrs.  Haman,  Mrs.  Castor,  and  Charles 
C.  Baker,  and  held  for  the  common  benefit  Ac- 
cording  to  some  of  these  witnesses,  there  was  an 
agreement  in  writing  setting  forth  how  the  in- 
tended purchase  was  to  operate,  bat  the  terms  of 
this  paper,  if  it  ever  existed,  were  not  recollected, 
and  no  such  paper  was  produced.  On  the  other 
hand,  Mrs.  Haman  and  Charles  C.  Baker  ewofo 
positively  that  no  agreement,  such  aa  alleged, 
either  in  writing  or  by  parol,  was  ever  entmd 
into,  and  that  the  purchase  was  for  the  exdasiTe 
benefit  of  the  persons  named  as  purchasers. 

The  sale  took  place  January  28,  1885,  and 
the  property  was  purchased  for  $18,900  by 
George  W.  Hanmn  ^*  in  trust  to  convey  the  same 
to  Charles  C.  Baker,  Caroline  Haman,  and 
Julia  E.  Castor,  their  heirs  and  assigns.'*  Re- 
turn was  duly  made  to  the  Court  jmd  the  sale 
confirmed  March  1^,  1885.  The  property  was 
afterward  conveyed  to  Charles  C.  Baker,  Caro- 
line Haman,  and  Julia  E.  Castor  in  acoordaace 
with  the  teems  of  the  above  trust. 

An  account  of  the  proceeds  of  this  sale  was 
filed  April  29,  188S,  showing  a  balance  in  the 
hands  of  the  accountants  of  $18,849.11.  By 
the  adjudication  of  this  acooont,  filed  July  8, 
1885,  $1741.82  were  allowed  to  the  executors  in 
trust  for  each  of  the  cestui  que  trusiemt.  The  shaies 
of  €leorge  W.  3aker  and  Abram  Baker  were 
claimed  by  Charles  C.  Baker  as  assignee  and 
also  ^y  attaching  creditors;  upon  exception 
and  appeal  their  shares  were  awarded  to  the 
attaching  creditors. 

The  three  persons  ^o'  purchased  the  real  es- 
tate claimed  that  they  owned  five-eighths  of  the 
trust  estate,  three  as  legatees,  and  two  as  assignees 
of  the  shares  of  George  W.  and  Abram  Bilker. 
They  borrowed  $500  to  pay  the  auctioneer  at  the 
time  of  the  sale  and  made  arrangementa  for  bor- 
rowing $4500  upon  mortgage  on  the  property. 
On  January  8,  1887,  upon  pedtion  of  Mrs.  Deal, 
the  Court  issued  a  citation  to  the  troetees  requir- 
ing them  to  file  an  account  of  her  trust  estate, 
which  account  was  duly  filed.  In  February, 
1887,  the  three  persons  above  named  uM  the 
property  bought  by  them  as  aforesaid  «t  a  gais  of 
$1&,600. 

At  the  audit  of  the  account  of  the  trustees 
counsel  for  Mrs.  Deal  asked  that  they  be  charged 
with  the  share  of  the  profits  upon  the  re-aale  of 
the  property.  The  Auditing  'Judge  (Psnbosx, 
J.)  found,  inter  aUa^  as  follows : — 

<<  Though  the  amount  of  the  bid,  $18,900,  was 
debited  in  the  account  of  April,  1885,  as  received 
March  14th,  1885,  the  only  moneys  actuafiy  paid 
by  the  purchasers  was  the  $500  required  by  the 
conditions  of  sale  to  ba  paid  to  the  auetioBeer, 
and  the  $4500  which,  at  some  time  subsequent  to 
the  deed  to  them,  were  raised  on  the  mortgage  in 
pursuance  of  the  understanding,  already  referred 
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to,  mtAd  with  the  mortgagee  prior  to  the  sale. 
The  puqKMe  of  this  nortgage,  as  testified  bj 
Mn*  Haman  and  the  hnsbaad  and  agent  of  Mrs. 
Castor,  was  merefy  to  raise  money  to  pay  the 
ereditem  attaching  the  shares  of  Greorge  W. 
Baker  and  Abffam  Baker.  Kot  a  dollar  was 
paid  fior  the  trusts  for  Mrs.  Deal^  John  R.  Rausch, 
or  Harrj  C.  Baker.  Even  after  the  adjudication 
of  July  Sdf  1885,  bad  specifically  awarded  pay- 
ment, no  money  was  paid  for  these  trusts.  Dur- 
ing afi  this  time,  if  judgments  had  been  obtained 
igaiDst  the  piffcbasers  (if  their  ownership  was  to 
be  tbe  exclusion  of  the  cestut  que  trust)  the  pro- 
pertf  might  have  been  swept  away  and  the  cettut 
m  trusts  cut  out  altogether.  It  was  not  until 
November,  1886,  after  Mrs.  Deal  had  taken 
steps  to  assert  her  rights,  that  a  second  mortgage 
for  15000  was  created,  and  tbe  amount  awarded 
for  her  trust  deposited  to  the  credit  of  Charies  C. 
Baker  as  trustee.  From  the  date  of  the  sale  up 
to  this  time  no  interest  whatsoever  was  paid  or 
offered  to  be  paid  to  Mrs.  Deal,  though  the  will 
provided  that  her  share  of  the  estate  should  be 
traced  at  interest  <  on  good  real  estate  or  other 
sufficient  security  ....  and  interest,  in- 
come, and  profits  arising  therefrom  from  time  to 
time  when  and  as  oft^n  as  the  same  has  been 
gotlea  in  and  received,'  paid  to  her.     •     •     • 

*'  it  only  remains  to  consider  what  proportion 
of  the  profits  belongs  to  Mrs.  Deal's  trust.  The 
first  impression  of  the  Auditing  Judge  was,  that 
it  was  one-eighth,  but  subsequent  reflection  has 
led  him  to  a  difierent  conclusion.  The  interests 
of  6e<vge  W.  Bakeat  «adr  Abram  Baker  were 
wiped  out  by  the  executors'  sale  and  the  award 
to  thmr  creditors  of  their  shares  of  the  proceeds. 
The  pmdiase  by  Mrs.  Haman,  Mrs.  Castor,  and 
Charies  C.  Baker,  without  the  payment  of  any 
of  thehr  own  moneys  except,  perhaps,  the  in- 
ngnifieant  sum  deposited  with  the  auctioneer, 
haviDg  been  accompKsbed  by  the  retention  ofi  the 
ibaies  bdonging  to  the  several  trusts,  the  pro- 
portions  belonging  to  tbe  latter  are  to  be  meas- 
ored  by  the  number  of  persons  acquiring  an  in- 
terest by  reason  of  such  purchase.  This  will 
give  to  each  one^zth.    .     •    . 

^The  property  having  been  bought  in  for 
$ia,900  and  sold  for  $28,000,  less  a  commission 
to  the  broker  efiecting  the  sale  of  $500,  the  en- 
tire profits  were  $18,600,  of  which  two-thirds, 
$9066.66,  were  received  by  the  accountants, 
Mrk  Haman  and  Charles  C.  Baker.  One-sixth 
of  this  sum,  $1511.11,  is  the  proportion  belong- 
ing to  DeaFs  trust,  and  Mrs.  Haman  and  Charles 
C.  Baker  will  be  surcharged  as  her  trustees  ac- 
cordingiy.  No  part  of  the  moneys  mentioned 
in  theaceount  or  arising  from  the  re-sale  has  ever 
ttNBs  into  tbe  hands  of  the  accountant,  G^rge 
W.  Baker." 


Exceptions  were  filed  to  the  adjudication  by 
the  accountants,  inter  a/ta,  as  follows. 

(5)  Because  the  learned  Judge  has  found  that 
no  interest  was  paid  or  offered  to  be  paid  to  Mrs* 
Deal,  whereas  the  evidence  was  that  the  trustees 
ofiered  her  the  interest  about  the  time  it  was  due, 
and  Mrs.  Deal  admits  that  she  refused  to  take  it. 

(7)  The  learned  Judge  has  found,  that  from 
the  whole  evidence,  it  is  apparent  that  the  money 
belonging  to  the  trust  remained  in  the  property  ; 
whereas  phe  cash  advanced  by  the  trustees  and 
their  shares  in  the  estate  were  more  than  suffi*-. 
cient  to  pay  the  consideration  money,  and  there- 
fore the  trust  moneys  could  not  have  been  in  the 
property. 

(8)  Because  the  learned  Judge  has  found  that 
the  purchasers  paid  ^nothing^' out  of  their  own 
pockets  except  $500,  whereas  as  a  matter  of  fact 
they  did  pay  tbe  whole  oonsideration  money,  as- 
appears  in  the  settlement  of  their  accounts  in 
this  Court  in  the  following  manner :  $500  de* 
posit;  •$4500  they  rtfised  on  their  bond  and 
mortgage;  $3718.30  awarded  to  Charles  C. 
Baker;  $1741.33  awarded  to  Caroline  Hamap, 
and  $1741.33  awarded  Julia  E.  Castor,  amount* 
ing  to  $12,200.99,  which,  with  some  cash  crediu 
allowed  in  the  accounts,  equals  the  whole  oonsid- 
eration money*  The  two  trustees,  Charles  C. 
Baker  and  Cardine  Hamtr|iVbc^^ing  con<^i*il>t>^^ 
in  cash  deposits  $500,  from  mortgage  $3000,  by 
their  awards  $5459.^3,  amounting  to  $9959.63, 
being  more  than  their  two-thirds  of  the  consid- 
eration money. 

(9)  Because  the  learned  Judge  erred  in  sur- 
charging accountants  with  any  sum. 

{10^  Because  the  learned  Judge  erred  in  sur* 
charging  the  accountants  with  one-sixth  instead 
of  one-eighth  of  the  alleged  profit 

The  exceptions  were  dismissed  in  an  opinion 
by  Hanna,  p.  J.,  and  the  adjudication  con- 
firmed. Whereupon  Charies  C.  Baker  and. 
Caroline  Haman  took  this  appeal  and  filed  the 
following  assignments  of  error  :— 

(1)  The  Court  erred  in  not  sustaining  the  ex- 
ceptions to  the  adjudication  filed  by  theappelUnts. 

(2)  The  Court  err6d  in  not  confirming  the 
account  of  the  appellants  as  filed. 

(3)  The  Court  erred  in  surohar^ng  the 
accountants,  appellants,  in  the  sum  of  $1511.11. 

(4)  The  Court  erred  in  holding  that  the  appel- 
lants, accountants,  were  liable  to  be  charged  with 
a  portion  of  the  proceeds  of  the  real  estate  men- 
tioned in  the  second  adjudication. 

George  Junkin  (Joseph  DeF.  Junkin^  and 
Lewis  Stover  with  him),  for  appellants. 

This  was  a  judicial  sale.  The  executors  had 
no  discretion  as  to  the  time  or  manner  of  the 
sale ;  it  was  ordered  by  the  Orphans'  Court  and 
approved  by  tbe    CourU    The    trustees   acted 
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aimply  as  the  agenU  of  the  Orphans'  Court,  and 
were  expressly  alk>wed  to  bid  and  becoDie  pur- 
chasers *'  bj  leave  of  the  Court  first  had/'  and 
their  purchase  was  confirmed  by  the  Court. 

Fiak  V.  Sarber,  6  W.  &  S.  27. 

Chorpenniog's  Appeal,  9  Casey,  315. 

Parshairs  Appeal,  16  Smith,  235. 

Patterson's  Appeal,  21  Wbbklt  Notbb,  27. 

Deming's  Appeal,  7  Wright,  155. 

Morgan's  Appsal,  UOnt.  271. 

Robert  W.  Finletfer^  for  appellee. 
A  trustee   cannot  use   trust  property  for  his 
own    advantage.     A  trust  once  fastened   upon 
a  fund  will  continue  through  any  changes  in  the 
fund. 

Perry  on  Trosts,  §  427. 
MoLaughlia  o.  Fulton,  8  Out.  171. 

April  16,1888.  Thk  Court.  We  might  well 
afiirm  this  decree  upon  the  opinions  of  the  Court 
below  and  the  Auditing  Judge.  They  both 
oover  the  ground  fully,  and  the  only  reason  we 
add  one  word  thereto  is  to  emphasize  the  prin- 
ciple upon  which  their  decree  rests,  that  a  trustee 
will  not,  under  any  circumstances,  be  allowed  to 
make  a  profit  out  of  the  trust  funds.  Whatever 
profit  arises  therefrom  in  any  way  belongs  to  the 
owner  of  the  fund,  and  not  to  its  custodian.  As 
was  said  in  NorriSf's  Appeal  (71  Pa.  at  page 
125),  ^<  It  is  a  wellrsettled  rule  that  where  a 
trustee  speculates  with  the  trust  funds  he  may  be 
held  to  profits  or  interest  fit  the  option  of  the 
cestui  que  trust.  Profits,  if  the  investment  has 
been  successful,  and  interest,  if  it  has  been  dis- 
astrous. In  no  event  will  th.e  trustee  be  allowed 
to  make  a  profit  out  of  the  trust  fund.  The  law 
holds  out  no  inducements  to  trustees  to  so  mis- 
apply the  estate*  He  may  lose,  but  be  cannot 
make  by  so  doing.  It  is  equally  dear  that  when 
the  trust  funds  can  be  fairly  traced  into  the  pur- 
chase of  any  particular  stock,  the  latter  shall  be 
held  to  belong  to  the  estate  if  the  cestui  que  trust 
so  elect.  The  cases  upon  this  point  are  numer- 
ous and  strong."  In  addition  to  the  authorities 
there  cited  we  may  add  Seguin's  Appeal  (103 
Pa.  139);  McLaughlin  v.  Fulton  (104  Id. 
161).  But  a  principle  so  familiar  hardly  needs 
a  reierence  to  cases. 

I  will  not  speculate  upon  what  might  have 
been  the  result  if  these  executors  had  made  a 
clean  transaction  of  the  sale  held  under  the 
direction  of  the  Orphans'  Court,  and  had  actually 
paid  in  cash  the  proportion  due  their  cestuis  que 
trustenty  and  had  subsequently,  as  was  said  by 
the  Court  below,  invested  the  amounts  awarded 
to  them  as  trustees  upon  the  settlement  of  their 
account.  The  Auditing  Judge,  and  the  Court 
below,  have  distinctly  found  that  they  did  not  do 
this.  On  the  contrary,  money  of  their  cestuis 
que  trusteni  was  practically  used  in  this  pur- 
chase, and  when  they  sold  the  property  subse- 


quently to  the  Disstons  at  a  profit  of  $13,600, 
they  were  selling  property  which  the  money  of 
the  cestuis  qite  trusteut  had  in*  part  at  least  paid 
for.  Hence  the  profits  belonged  to  those  whoee 
money  was  used  for  this  purpose.  This  is  the 
law  of  every  decided  case  in  Pennsylvania ;  and 
we  are  not  disposed  to  permit  a  principle  bo 
essential  to  the  proper  management  of  trust 
funds  to  be  undermined  or  impaired  in  the 
slightest  degree. 

The  decree  is  afiirmed,  and   tba,  appeal  dis- 
missed at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

GrOKDON,  C.  J.,  and  Trunket,  J.,  absent. 

H«  s.  p.  v^ 


Jalj  '87,  175.  Mardb  5, 1668. 

Brotzman's  Appeal. 

Orphans*  Court — Jurisdiction  of- —  When  exdu^ 
sive — Legctcies  charged  on  land — Payment  of 
^^How  enforced — Act  of  February  24,  1884 
—Act  of  March  21,  \^()%— Equity. 

The  jurisdiction  given  to  the  Orphans*  Court  by  the 
Act  of  February  24,  1834  (P.  L.  84),  to  entertain  peti- 
tions  filed  by  legatees  of  legacies  charged  ob  land,  in 
order  to  oompel  payment  thereof,  is  complete  and  ex- 
clusive, and  therefore,  under  the  provisions  of  the  Act 
of  March  21,  1806  (4  Sm.  L.  322),  reauiring  tlmt  the 
provisions  of  a  statntorj  remedy  should  be  strictly  pur- 
sued, the  payment  of  such  a  legacy  cannot  be  euftu'oed 
by  a  bill  in  equity  in  the  Common  Pleas. 

A  testator  by  his  Wffl  provided  that  his  daughter 
should,  as  long  as  she  remained  unmarried,  have  as 
much  provision  as  she  might  reasonably  want  out  of 
the  products  of  his  homestead ;  and  further  provided 
that  **  in  case  the  said  devise  be  insufBcient  for  the 
comfortable  support  and  maintenance  of  my  said 
daughter  during  said  term,  then  I  order  and  direct 
that  the  sum  of  $100  shall  be  paid  annaally  dariog 
said  term  to  my  said  daughter  out  of  the  proceeds  iA 
the  rent  for  the  ore-bed,"  which  ore-bed  he  devised  to 
his  other  children.'  The  daughter  having  filed  a  bill 
in  equity  in  the  Common  Pleas  setting  forth  the  above 
devise,  and  that  the  said  devise  was  insufficient  for  her 
support,  and  praying  the  annual  payment  to  her  of  the 
said  sum  of  $100  for  a  period  of  ten  yean  prior  thereto, 
with  interest : 

Held^  that  tho  above  provisions  in  favor  of  the  said 
daughter  were  charged  on  the  decedent^s  real  estate. 

Held,  further,  that  though  the  evidenee  proved  the 
facts  alleged  in  the  bill,  yet  complainant's  remedy  was 
in  the  Orphans'  Court,  under  the  4<^  <'^  February  24, 
1834  (P.  L.  84)  ;  and,  therefore, 

Hddy  that  the  bill  in  equity  must  be  dismissed  with- 
out prejudice  to  the  oomplainant^s  right  to  prooeed  io 
the  Orphans'  Court  under  said  Act. 

Appeal  of  Catherine  Brotsmaii  from  a  decree 
of  the  Common  Plea9  of  NortbamptoD  Coonty, 
digmissing  a  bill  in  equity  filed  by  her  praying 
certain  special  relief. 

Bill  in  equity,  between  Catherine  Brotzman, 
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eompUunaiit,  and  Rachel  Riehl,  wife  of  Thomas 
Riehl,  surriving  executrix  of  the  last  will  and 
teBtament  of  Joseph  Brotzman,  late  deceased, 
and  said  Thomas  Riehl,  Hannah  Brotzman, 
widow,  and  Ulrich  Yanselas  Brotzman,  Ephraim 
Brotzflian  and  Percy  Clayton  Brotzman,  sons, 
and  Anna  Rebecca  Brotzman,  daughter  of  John 
Plnlip  Brotzman,  late  deceased,  who  was  a  son 
of  Joseph  Brotzman,  and  The  Glen  don  Iron 
Company,  assignee  of  Charles  Jackson,  Jr., 
lessee,  defendants. 

The  bill  alleged  that  the  complainant  was  a 
daughter  and  one  of  the  heirs-at-law  of  Joseph 
Brotzman,  who  died  testate  on  September  17, 
1853.  That  by  his  will  the  testator  had  provided, 
inter  cUia^  as  follows : — 

I  give  and  bequeath  nnto  my  beloved  wife  Elizabeth, 
during  her  widowhood,  in  lieu  of  her  dower  or  thirds 
oat  of  my  estate,  the  frame  house  (being  the  home- 
stead), and  garden  attached  thereto,  together  with  all 
mj  household  goods  and  kitchen  faruiture,  with  the 
necessary  priviit^e  in  the  bam,  stable,  and  outhouses, 
and  two  vows  to  be  fed,  stabled,  and  pastured,  and  as 
much  firewood  and  coal  as  she  may  reasonably  want, 
to  be  delivered  wherever  she  may  direct  on  the  premi- 
les,  together  with  one-third  part  of  the  wheat,  rye, 
00m,  potatoes,  and  hay  that  shall  be  raised  and  made 
on  the  premises  hereinafter  devised  unto  my  three 
ions,  Abraham  Brotzman,  John  Philip  Brotzman,  and 
Joslah  Brotzman.  The  grain  to  be  divided  in  the 
bushel  and  to  be  taken  and  carried  to  the  mill  and  to 
be  ground  or  sold  as  she  shall  or  may  from  time  to 
time  'order  and  direct,  and  the  flour  and  bran  made 
therefrom,  or  so  much  thereof  as  she  shall  or  may 
fhnn  time  to  time  require,  be  brought  and  delivered  to 
her  upstairs  in  the  house  f^ee'  from  any  cost  or  charge 
whatever,  undM*  and  subjeet  however  that  my 
daughter,  Catharine  Brotzman,  shall,  as  long  as  she 
shall  remain  single  and  unmarried,  have  the  free  and 
undisturbed  use,  liberty,  and  privilege  of  the  room 
upstairs  that  she  has  now  in  her  possesdion,  together 
with  the  necessary  privilege  in  the  kitchen,  cellar, 
yard,  garden,  and  outhouses,  and  free  egress,  regress, 
and  ingress  to  and  from  said  room,  and  to  be  furnished 
by  my  beloved  wife  during  said  term  with  as  much 
provision  as  she  may  reasonably  want  without  any 
cost  or  charge  whatever.  It  is  further  my  will  and  I 
hereby  order  and  direct  that  in  ease  tnat  the  said 
devise  should,  in  the  opinion  of  my  son  Abraham  and 
my  daughter  Baobel,  and  the  survivor,  be  insufficient 
fimr  the  comfortable  support  and  ^maintenance  of  my 
said  wife  and  daughter  Catherine  during  said  term, 
then  I  order  and  direct  that  the  sum  of  one  hundred 
dollars  shall  be  paid  annually  during  said  term  to  my 
laid  wife  and  daughter  and  the  survivor  out  of  the 
ptoeeeds  of  the  rent  for  the  ore-bed. 

That  the  complainant  had  remained  single  and 
onmarried,  and  that  her  mother,  the  widow  of 
tostator,  died  August  18,  1875,  since  which  time 
the  complainant  had  been  deprived  of  the  neces- 
sary privileges  in  the  kitchen,  cellar,  yard,  gar- 
den, and  outhouses,  and  the  provision  that  she 
reasonably  wants — as  well- as  of  the  annual  pay- 
ment of  one  hundred  dollars  out  of  the  proceeds 
of  the  rent  for  the  ore-bed,  although  said  ore-bed 
had  been  continuously  rented  during  the  whole 


time  since  said  date,  and  was  then  rented  fbr  a 
sum  largely  in  excess  of  said  rent. 

That  the  present  occupier  of  said  homestead 
premises  was  Ephraim  Brotzman,  and  that  Rachel 
Riehl,  executrix,  survived  Abraham  Brotzman, 
executor  of  said  will.  That  the  present  lessee  of 
the  ore^bed  was  the  Glendon  Iron  Company, 
assignee  of  Charles  Jackson,  Jr. ;  and  the  premi- 
ses containing  said  ore-beds  were  now  in  posses- 
sion of  Hannah  Brotzman,  widow,  and  Ulrich 
Vanselus,  Ephraim,  Percy  Clayton,  sons,  and 
Anna  Rebecca,  daughter  of  John  Phihp  Brotz- 
man, now  deceased,  one  of  the  sons  of  Joseph 
Brotzman,  testator. 

That  the  complainant  was  dependent  upon  the 
provisions  of  said  will  and  had  made  frequent 
requests  and  demands  of  defendants  to  have  and 
enjoy  the  rights,  liberties,  and  privileges  given  to 
her  under  said  will  and  hereinbefore  stated,  as 
well  as  to  have  and  receive  payment  of  said  sum 
of  one  hundred  dollars  directed  annually  to  be 
made,  to  all  of  which  said  defendants  had  hitherto 
refused  and  still  did  refuse  to  comply. 

The  bill  prayed :  (1)  That  complainant  be  ac- 
corded and  reinstated  in  the  rights,  liberties,  and 
privileges  provided  for  her  and  directed  in  said 
will ;  (2)  that  defendants  be  olrdered  to  pay  over 
to  complainant  said  annual- payments  of  one  hun- 
dred dollars,  as  directed  in  said  will,  with  all  ar- 
rearages of  interest  due  thereon ;  and  (3)  other 
and  further  relief. 

The  defendants  demurred  to  the  bill,  alleging 
want  of  jurisdiction,  an  adequate  remedy  at  law, 
and  no  relief  in  equity.  This  demurrer  was  over- 
ruled, and  defendants  required  to  answer. 

The  answer  of  ^Rachel  Riehl  admitted  the  facts 
of  the  bill,  disclaimed  any  defence,  and  that  the 
prayers  of  the  bill  were  just  and  equitable  and 
should  be  granted. 

The  answer  of  the  other  defendants  denied  that 
the  complainant  had  been  deprived  of  these  privi- 
leges, and  averred  that  but  one  payment  of  $100 
had  been  made  in  1862  or  1863,  since  which  time 
it  has  never  been  demanded,  except  just  prior  to 
filing  this  -bilK 

The  case  was  referred  to  William  C.  Shipraan, 
Esq.,  as  Master,  who  found  the  facts  to  have  l>een 
as  alleged  in  the  bill.  Upon  the  question  of  juris- 
diction the  Master  reported  as  follows: — 

<<  It  is  further  contended  that  this  legacy  can- 
not be  recovered  by  means  of  a  bill  in  equity,  but 
that  resort  must  be  had  to  the  common  law  ac- 
tions ;  and  that  it  does  not  appear  by  averments 
in  the  bill  that  it  is  the  opinion  of  the  testator's 
daughter  Rachel  that  the  devise  to  Catherine  pre- 
viously given  is  sufficient  for  her  support  and 
maintenance.  The  latter  criticism  is  amendable 
now.  It  perhaps  should  be  made,  but  the  omis- 
sion of  the  averment  is  not  fatal.  (City  v.  Schuyl- 
Ikill  R.  R.  Co.,  15  Weekly  Notes,  364;  Com., 
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$x,  rel,  Bass  v.  Cait  et  aL^  Id.  270 ;  Com.,  ex, 
rel.  Sellers  v.  Reeves  et  of.,  Id.  45.) 

<^  As  to  the  form  of  action  there  is  more  diffi- 
culty. The  bequest  is  to  paid  'out  of  the  pro- 
ceeds of  the  rent  for  the  ore-bed.'  It  does  not 
appear  by  whom  it  is  to  be  paid,  whether  by  the 
lessee  of  the  ore-bed  or  by  the  devisees.  Defend- 
ants' counsel  contend  that  the  executors  must  re- 
cover it  and  pay  it  over.  This  is  asserted  only 
as  to  the  then  existing  lease  which  has  expired. 
The  ore-bed  has  been  woriced  continuously  since, 
and  has  been  leased.  It  does  not  seem  important, 
in  the  view  we  take  of  this  question,  whether  the 
annuity  is  payable  by  the  lessee  or  the  devisees. 
The  legacy  is  demonstrative,  that  is,  to  be  paid  out 
of  a  particular  fund.  The  legatee's  claim  is  for  the 
stated  amount  of  that  fund.  If,  on  the  oth^  band, 
this  amount  of  the  rent  is  payable  by  the  lessee 
to  the  legatee,  then  the  acceptance  and  receipt 
thereof  by  the  devisees  would  make  them  trustees 
for  the  legatee,  and  they  would  be  obliged  to  re- 
fund it  to  her. 

"In  Story's  Equity  Jurisprudence,  §1196,  it 
is  said:  <The  most  simple  form,  perhaps,  in 
which  such  an  implied  trust  can  be  presented  is 
that  of  money  or  other  property  delivered  by  one 
person  to  another  to  be  by  the  latter  paid  or  de- 
livered over  to  and  for  the  benefit  of  a  third  per- 
son. In* such  a  case  (as  we  have  seen),  the  party 
so  receiving  the  money,  or  other  property,  holds 
it  upon  a  trust ;  a  trust  necessarily  implied  from 
the  nature  of  the  transaction,  in  favor  of  such 
beneficiary,  although  no  express  agreement  has 
been  entered  into  to  that  effect.' 

«<  In  §  1041  it  is  said  that  <  it  is  laid  down  in 
a  work  of  very  high  authority :  ><  If  a  man  gives 
goods  or  chattok  to  another  upon  trust,  to  de- 
Uver  them  to  a  stranger,  chancery  will  oblige 
him  to  do  it."' 

"  In  Kent's  Com.,  4  vol.,  p.  807,  the  author 
says :  <  If  a  trust  be  created  for  the  benefit  of  a 
third  person  without  his  knowledge,  he  may,  when 
he  has  notice  of  it,  affirm  the  trust  and  call  upon 
the  Court  to  enforce  the  performance  of  it.' 

*^  These  general  principles  are  of  frequent  appli- 
cation. At  the  present  moment  it  occurs  to  the 
Master  that  the  nearest  approach  to  the  present 
application  of  the  principle  will  be  found  in  that 
line  of  cases  beginning  with  McCoy  v.  Scott  (2 
Bawle,  222),  where  it  was  held  that  an  adminis- 
trator who  collects  the  rents  and  profits  of  the 
real  estate  of  the  intestato  holds  them  as  trustee 
for  the  heirs.  (  Vide  also  Robb's  Appeal,  5  Wr. 
45.) 

"  And  an  executor  has  no  authority  to  collect 
rents  of  the  real  estato  accruing  after  the  death 
of  the  testator  unless  empowered  to  do  so  by  the 
will ;  but  if  he  collect  them  he  is  liable  to  account 
to  the  heirs  or  devisees  as  their  agent  or  trustee. 
(Landis  t;.  Scott,  8  Casey,  495.) 


*'  In  these  cases,  of  course,  there  was  no  ex- 
press agreement  constituting  the  trust,  but  the 
law  implied  the  trust  in  order  to  prevent  the  in- 
justice of  a  mis-payment  where  there  was  no  legal 
liability  to  pay  or  legal  right  to  demand  the 
claim.  An  administrator  and  such  an  executor 
are  utter  strangers  to  the  land  and  payment  to 
them  would  be  none  at  all  unless  the  implication 
arose  that  the  payment  was  made  for  the  benefit 
of  the  heirs  or  the  devisees. 

**The  case  in  hand  is  similar  to  the  above 
cases  if  this  rent  was  payable  direct  to  the  lega- 
tees entitled  to  the  annuity,  and  if  any  of  the 
defendants  received  it,  the  necessary  implication 
is  that  they  received  it  in  trust  to  pay  it  over  to 
the  proper  devisee,  the  annuitant. 

<<  Now,  on  the  other  hand,  if  the  intention  in 
this  will  is  that  the  devisees  are  to  receive  the 
entire  undivided  rent  of  the  ore-bed,  and  to  pay 
thereof  one  hundred  dollars  to  the  annuitants  and 
the  survivor,  then  it  seems  to  me  that  we  have 
here  a  typical  form  of  a  testamentary  trust.  It 
is  not  the  case  of  a  bequest  on  condition  of  the 
legatee  paying  over  a  certain  sum  to  another 
legatee,  which,  upon  acceptance,  creates  a  per- 
sonal liability  to  pay  the  sum ;  but  is  the  bequest 
of  a  sum  to  be  paid  out  of  a  particular  fund.  If 
the  devisees  of  the  realty  are  to  be  the  custodians 
of  this  fund,  and  are  authorized  to  receive  and 
pay  over  the  determinate  and  fixed  portion  of 
the  rent  as  an  annuity,  then  they  are  vested  with 
property  for  the  benefit  of  another  and  are  trus- 
tees under  this  will,  and  this  bequest  is  a  testa- 
mentary trust.  '^ 

<<  The  Master  is  inclined  to  the  latter  alterna- 
tive rather  than  the  former,  and  is  of  opinion 
that  this  is  a  testamentary  trust. 

^*  In  the  view  which  has  been  expressed  above 
as  to  the  character  of  this  legacy,  it  is  supposed 
that  it  is  not  controverted  that  the  Common 
Pleas,  sitting  as  a  Court  of  Equity,  has  jurisdic- 
tion. Defendants'  counsel  admit  in  their  brief 
that  Courts  of  Equity  in  this  State  have  the  care 
of  trust  moneys,  under  the  various  Act«  of  As- 
sembly conferring  equity  powers  upon  the  Courts. 
It  would  be  easy  to  mass  the  authorities  in  sup- 
port of  this  position,  that  the  two  kinds  of  trusts 
mentioned  above  are  within  the  control  of  the 
Equity  Courts. 

♦♦  In  Story's  Equity  Jurisprudence,  §  1041,  it 
is  said  that  '  where  money  or  other  property  is 
delivered  by  a  bailor  to  B.  for  the  use  of  C,  or 
to  be  delivered  to  C,  the  acceptance  of  the 
bailment  amounts  to  an  express  promise  from  the 
bailee  to  the  bailor  to  deliver  or  pay  over  the 
property  accordingly.' 

<*  But  as  some  doubt  may  be  entertained 
whether  an  action  at  law  could  be  maintained 
against  the  bailee  by  the  person  for  whose  use 
the  money  or  property  is  so  delivered,  the  author 
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sajs :  <  It  is  certain  that  a  remedy  would  lie  in 
equity  under  the  like  ciroumatanoes  as  a  matter  of 
tnist,' 

» In  Landis  v.  Scott  (8  Casey,  495),  which 
wad  a  bill  in  equity  for  the  recovery  of  rent  re- 
ceived without  authority,  the  Court  held  that  an 
implied  trust  arose  to  pay  the  rent  over  to  the 
owner  and  the  form  of  the  action  passed  un- 
challenged. 

"  These  authorities  are  certainly  sufficient  upon 
the  joriadiction  over  implied  trusts. 

<^As  to  testamentary  trusts,  it  was  said  by 
Hare,  P.  J.,  in  Anderson  v.  Henzey  (7  Weekly 
Notes,  39),  ^<  it  is  established  under  the  author- 
ities that  the  jurisdiction  of  the  Court  of  Common 
Fleas  and  Orphans'  Court  is  concurrent,  unless 
tbey  are  conferred  on  the  executor  as  such  or 
virtui^  officii.  (Brown's  Appeal,  2  Jones,  337.') 
{Vide  Seibert's  Appeal,  19  Pa.  St.  49.) 

'^The  conclusion  of  the  Master  is  that  the 
Court  of  Common  Pleas,  sitting  in  equity,  has 
jurisdiction  of  the  matter  of  the  annuity." 

The  Master  then  reported  that  the  first  prayer 
should  be  dismissed  as  vague  and  indefinite,  and 
farther  because  complainant's  remedy  therefor 
was  an  action  for  damages.'  He  further  reported, 
that  the  second  prayer  should  be  granted,  and 
submitted  a  decree  to  that  efiect. 

Numerous  exceptions  were  filed  to  this  report, 
AfW  argument,  the  ^Court  in  an  opinion  by 
ScHUTLER,  P.  J.,  entered  a  decree  dismissing  the 
bilL  The  material  part  of  said  opinion  was  as 
follows : — 

"  Very  little  reflection  will  show  that  the  de- 
cree recommended  by  the  Master  is  a  hard  de- 
cree— so  hard  that  we  should  hesitate  to  adopt  it 
for  that  reason  alone.  Had  a  demand  in  legal 
form  been  made  on  the  defendants  in  1876  it  is 
fair  to  presume  that  they  could  have  easily  paid 
the  $100,  as  the  will  directs,  that  is,  '  annually,' 
whilst  if  we  adopt  the  decree  recommended  by 
the  Master  it  might  result  in  sweeping  away  their 
entire  inheritance,  and  this  through  no  fault  of 
theirs.  In  the  face  of  such  a  result  it  is  idle  to 
talk  about  the  plaintiff's  legal  rights,  if  she  has 
any,  as  we  think  she  has  not.  But  concede,  for 
the  sake  of  the  argument,  that  the  plaintiff  was 
under  no  legal  duty  to  make  a  prior  demand.  It 
is  enough  for  our  present  purpose  that  she  was 
under  a  moral  duty  so  to  do,  and  not  having 
done  so,  we  think  she  has  no  standing  in  Court. 

"Plaintiff  must  remember  that  she  is  in  a 
Court  of  Equity  seeking  equitable  relief,  and 
that  whoever  comes  into  a  Court  of  Equity 
must  come  with  clean  hands.  *  It  is  not  alone 
fraud  or  illegality  which  will  prevent  a  suitor 
from  entering  a  Court  of  Equity ;  any  really  un- 
conscientious conduct  oonnected  with  the  contro- 
versy to  which  he  is  a  pai^  will  repel  him  from 
the  forum  whose  very  foundation  is  good  con* 


•oience.'  (1  Pomeroy's  Eq.  Ji^r.  §  404.)  She 
must  also  remember  that  although  equity  fol- 
lows the  law,  ^a  Court  of  Equity  will  in  no 
case  allow  itself  to  be  made  the  instrument  of 
injustice.'     (Kerr  on  Inj.  6.) 

<<  In  its  purely  legal  aspect  the  present  case 
presents  two  questions  of  considerable  difficulty. 
The  first  has  already  been  hinted  at,  whether 
even  at  law  a  prior  demand  is  not  necessary. 
The  second  is,  whether  from  a  foir  interpretation 
of  the  whole  will  it  was  not  the  intention  of  the 
testator  that  the  $100  bequest  should  cease  at 
the  death  of  the  widow.  In  the  view  taken 
above  it  beoomes  unnecessary  to  decide  these 
questions.  I  will  say,  however,  that  as  to  both 
of  them  the  inclination  of  my  mind  is  in  favor  of 
the  theory  of  the  defendants.  I  also  agree'  with 
the  learned  counsel  for  the  defendants  that  the 
$100  bequest  is  made  a  charge  on  lands;  but  I 
cannot  agree  with  him  that  this  Court,  sitting  as 
a  Court  of  Equity,  has  no  jurisdiction  to  enforce 
payment  of  such  legacies.  The  original  jurisdte* 
Uon  of  Courts  of  Equity  over  legacies  charged 
on  land  is  undoubted.  Indeed,  until  the  rule 
was  changed  by  legislation,  the  jurisdiction  was 
exclusive.  (Story's  Eq.  Jor.  §  60^.)  By  our 
own  Act  24  February,  1834,  §  59  (P.  L.  84, 
Purd.  556),  similar  jurisdiction  is  conferred  on 
the  Orphans'  Courts,  and  a  mode  is  provided  for 
enforcing  payment  of  such  legacies.  By  opera- 
tion of  Act  21  March,  1806,  §  13  (P.  L.  569, 
Purd.  74),  this  mode  must  be  pursued  to  the 
exclusion  of  all  common  law  remedies.  The  lat- 
ter Act,  however,  has  no  application  to  equitable 
remedies,  and  an  examination  of  the  cases  relied 
on  to  prove  that  the  jurisdiction  of  the  Orphans' 
Court  to  enforce  legacies  charged  upon  land  is 
exclusive,  will  show  that  they  are  all  cases  where 
an  attempt  has  been  made  to  enforce  payment  of 
snob  legacies  by  a  common  law  action.  Every 
lawyer  knows  bow  tenacious  Courts  of  Equity 
are  of  a'  jurisdiction  that  has  once  attached. 
Nothing  short  of  a  positive  Act  of  Assembly  cati 
take  away  such  jurisdietion,  and  there  is  no  such 
Act  in  reference  to  legacies  charged  upon  land." 

Thereupon  the  complainapt  took  this  appeal, 
assigning  for  error  the  decree  of  the  Court. 

WilUam  H,  Arm$trong^  for  appellant. 

B.  F.  Faekenthall  (with  whom  was  William 
FackenthaU),  for  appellees. 

April  16,  1888.  The  Couet.  Under  the 
will  of  Joseph  Brotzman,  the  provisions  in  favor 
of  his  daughter,  Catherine  Brotzman,  are  charged 
upon  his  real  estate.  Similar  charges  have  been 
so  held  (Gibson's  Appeal,  25  Penn.  191 ;  Bu- 
chanan  v,  Duncan,  ^  Id.  82 ;  Steele's  Appeal, 
47  Id.  437). 

By  the  59th  section  of  the  Act  of  24th  Feb- 
ruary,  1834  (P.   L.  84),  it  is  provided  that 
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*t  when  a  legacy  is  or  hereafter  may  be  charged ' 
upon  or  payable  out  of  real  estate,  it  ghall  be 
lawful  for  ibe  legatee  to  apply,  by  bill  or  petition, 
to  the  Orphans'  Court  having  jurisdiction  of  the 
account  of  the  executor  of  the  will  by  which 
such  legacy  was  bequeathed,  whereupon  such 
Court,  having  eauaed  due  notice  to  be  given  to 
such  executor,  and  to  the  devisee  or  heir,  as  the 
case  may  be,  of  the  mal  estate  charged  with  such 
legacy,  and  to  such  other  persons  interested  in 
the  estate,  as  justice  may  require,  may  proceed, 
according  to  equity,  to  nmke  such  decree  or  order 
touching  the  payment  of  the  legacy  out  of  such 
real  estate  as  may  be  requisite  and  just." 

In  Pieroe  v.  Livingston  (80  Penna.  99),  it 
was  said  by  Sharswood,  J.,  in  commenting 
upon  this  section  :  f^  It  is  very  well  settled  that 
the  jurisdiction  of  the  Orphans'  Court  under  this 
section  of  the  Act  is  exclusive."  This  was  the 
very  point  decided  in  the  case,  and  the  opinion 
is  fortified  by  the  citation  of  numerous  authori- 
ties which  fully  sustain  it.  The  59th  section  of 
the  Act  of  1834  gives  a  complete  remedy  in  the 
Orphans'  Court,  and  was  evidently  intended  to 
exclude  every  other  remedy  and  jurisdiction. 
That  this  is  so  as  to  common  law  remedies  is  ad- 
mitted. Such  result  necessarily  follows  from  the 
Act  of  March  21,  1^6  (4  Sm.  L  322),  which 
provides  that  *'in  all  cases  where  a  remedy  is 
provided,  or  duty  enjoined,  or  anything  directed 
to  be  done  by  any  Act  or  Acts  of  Assembly  of 
this  Commonwealth,  the  directions  of  said  Act 
shall  be  strictly  pursued,  and  no  penalty  shall  be 
inflicted,  or  anything  done  agreeably  to  the  pro- 
visions of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  Act  or 
Acts  into  effect."  The  learned  Judge  below, 
however,  held  that  this  did  not  interfere  with  the 
jurisdiction  of  equity,  and  that  a  bill  may  still 
be  filed  in  the  Common  Pleas  to  enforce  the  pay- 
ment of  a  legacy  charged  upon  land.  This,  is  a 
narrow  view  of  the  Act  of  1806.  By  what  pos- 
sible use  is  a  bill  in  equity  where  an  Act  of 
Assembly  has  given  a  convenient  and  adequate 
remedy  ?  The  very  corner-stone  of  equity  juris- 
diction is  that  a  wrong  exists  for  which  no  ade- 
quate remedy  has  been  provided,  and  which  the 
law  fails  to  correct  by  reason  of  its  universality. 
Our  books  are  full  of  cases  in  which  it  has  been 
held  that  where  a  remedy  has  been  provided  by 
Act  of  Ass'embly,  equity  has  no  jurisdiction. 
Thus  it  has  been  held  that  a  bill  in  equity  will 
not  lie  against  an  incorporated  company  where 
the  Act  incorporating  such  company  gives  a 
remedy  by  a  proceeding  for  the  assessment  of 
damages,  and  that  such  remedy  must  be  pursued 
(Stump's  Appeal,  38th  Legal  Intelligencer,  205). 
We  have  innumerable  decisions  to  the  effect  that 
in  all  such  cases  the  remedy  must  be  pursued. 
So,  indeed,  we  have  an  Act  of  Assembly  to  that 


effect — tbe  Act  of  1806  (Spangler's  Appeal,  64 
Pa.  387).^  Other  illustrations  might  be  given, 
and  other  authorities  might  be  cited,  were  it 
necessary  to  show  that  under  the  Act  of  1806  a 
remedy  given  by  an  Act  of  Assembly  most  be 
*  strictly  pursued." 

Prior  to  the  Act  of  1834  the  remedy  univer- 
sally adopted  in  this  State  to  recover  a  legacy 
chai^d  upon  real  estate  was  a  common  law  ac- 
tion. The  books  are  full  dt  such  cases,  and  the 
practice  continued  long  after  the  Act  of  1884 
was  passed.  As  was  remarked  by  Justice 
Coulter  in  Strieker  v.  Sheaffer  (5  Pa-  240) : 
*'*'  Such  is  the  tenacity,  however,  of  customs  and 
forms,  in  their  hold  upon  the  mind,  that  the  old 
practice  still  lingered  and  lingers  in  some  parts  of 
the  State."  These  cases  were  invariably  re- 
versed when  they  reached  this  Court.  Some 
little  of  this  tenacity  for  old  forms  and  cua- 
toms  must  still  exist,  if  we  may  judge  from  the 
frequency  with  which  uncertain /emedies  are  re- 
sorted to  where  a  certain,  convenient,  and  ade- 
quate one  is  given  by  an  Act  of  Assembly.  The 
4ling  of  this  biU,  however,  cannot  be  said  to  be 
a  result  of  dinging  to  old  forms,  as  I  have  no 
knowledge  of  such  a  bill  having  been  filed  in 
this  State  before;  certainly  none  such  has  been 
called  to  our  attention.  The  learned  Ma^er 
below,  in  his  labored  argument  to.  sustain  the 
jurisdiction  of  the  equity  side  a^  the  Common 
Pleas,  cites  no  such  case.  He  places  his  opinion 
mainly  upon  the  ground  that  this  is  a  testamen- 
tary trust.  The  will  undoubtedly  creates  a 
charge  upon  the  land*  A  ground-rent  and  a 
mortgage  are  respectively  a  charge  upon  real 
estate.  Whether  the  will  of  the  testator  creates 
a  testamentary  trust  is  a  subject  foreign  to  this 
inquiry.  The  jurisdiction  of  the  Common  Pleas 
cannot  be  sustained  upon  this  ground. 

Pierce  r.  Livingston  and  numerous  other  cases 
have  decided  as  plainly  as  language  can  make  it, 
that  under  the  Act  of  1834  the  jurisdiction  of 
the  Orphans'  Court  is  exclusive  in  the  case  of  a 
legacy  charged  upon  real  estate.  And  we  are  <^ 
opinion  that  it  excludes  the  equity  as  well  as  the 
common  law  jurisdiction  of  the  Common  Pleas. 

Upon  the  merits  we  are  all  with  the  learned 
Auditor,  and  are  of  opinion  the  plaintiff  is  en- 
titled to  the  sum  awarded  her,  but  as  she  is  in 
the  wrong  Court,  we  cannot  help  her  in  this  pro- 
ceeding. The  Court  reversed  the  Auditor,  and 
dismissed  the  bill.  We  are  constrained  in  view 
of  what  has  been  said  to  affirm  the  decree,  bat 
it  is  without  prejudice  to  her  right  to  proceed 
under  the  Act  of  1834  in  the  Orphans'  Court. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  J. 

Trvkkbt,  J.,  absent.  c.  k»  z. 
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Jaa.  '87,  393.  Mareh  2, 1888. 

Scfaaeffer^  Appeal. 

Deeedenfs  estate* — Executors  and  administrators 
— Aeeonnts  of- — Final  adjudication  of  ^—Rights 
of  creditors  in. 

The  abfloTnte  <)o]^finnatfoii  of  tm  adttiifiiatrator's  ao- 
ooimt  in  the  Orphans'  €k>art  is  a  final  decree,  and,  if 
fmappealed  from,  is  ooneliMiTe  aa  to  all  matters  oon- 
tained  therein. 

An  aoooont  of  an  administratrix  having  been  filed 
in  the  Orphans'  Court,  a  decree  was  entered  January 
20,  I8S3,  directing  distribotion  of  the  balance  in  the 
binds  of  the  aceonhtant  to  the  next  of  kin  of  the 
doeedent,  and  directing  the  distrlbuteei  named  to  give 
nafandiiig  bonds  pnrsaant  jto  the  provisions  of  the  Act 
of  February  24,  1834,  §  29  (P.  L.  80).  Refanding 
bonds  were  therenpon  executed,  were  approved  by  the 
Court,  were  duly  filed,  and  the  money  paid  out  pur- 
suant to  the  decree.  In  1885  application  was  made  by 
eitftain  parties  olahning  to  be  ofoditors  of  the  dece- 
dent for  a  review  of  the  former  adjudication.  The 
Court  assumed  Jurisdiction,  set  aside  the  former  de- 
cree, and  awarded  the  fund  to  said  creditors  : 

Hdd,  that  the  latter  decree  should  not  have  been 
entered.  That  the  Goart  had  full  jurisdiction  in  the 
ifst  io8tan«e  to  decree  distribution  in  the  manner  pre- 
scribed by  law,  and  tliat  the  ifidministratrix  having 
paid  out  the  money  in  accordance  with  that  decree 
could  not  be  called  upon  to  pay  it  again,  but  that  the 
creditors  must  resort  to  the  refunding  bonds  which  had 
been  filed  or  to  any  residue  of  the  estate  for  which  the 
administratrix  had  not  yet  accounted. 

Appeal  of  Sallie  E.  Guldiii,  now  ScbaefTer, 
administratrix  of  Simon  P.  Guldin,  deceased, 
from  a  decree  of  the  Orpli^ps'  Court  of  Berks 
County. 

The  facts  of  this  ease  were  as  follows :  Simon 
P.  Guldin  died  intestate  in  1874.  His  estate 
was  solvent.  Shortly  after  his  death,  letters  of 
administration  were  granted  to  his  daughter 
Sallie  £.  Guldin,  since  intermarried  with  Frank 
S.Schaefl^r.  PrK^*  to  October,  1881,  the  ad- 
minifitratrix  had  filed  her  first  and  second  partial 
accounts.  On  October  10,  1881,  she  filed  her 
third  partial  lu^count,  showing  a  balance  in  hand 
of  $2^7.80.  This  account  was  confirmed  nisi 
on  November  26,  1881,.  and  became  absolute 
December  24,  1881.  On  September  14,  1882, 
she  filed  her  fourth  account,  which  was  also  a 
partial  account,  showing  a  balance  in  hand  of 
$1065.42.  This  account  was  confirmed  nisi  on 
October  21,  1882,  and  became  absolute  Novem- 
ber 25,  1882.  At  this  time  thei*e  were  some 
debts  of  decedent's  estate  still  partially  unpaid. 
The  exact  amount  due  thereon  could  not  be  ac- 
eorately  ascertained.  It  was  supposed  that  the 
balance  in  hands  of  administratrix,  as  of  the 
third  account  filed  as  above,  October  10,  1881, 
was  more  than  sufficient  to*  pay  the  amount  due 
OQ  said  debts.  On  November  27,  1882,  the 
Coort,  Haoknh AN,  P.  J.,  decreed  the  several 


credits  to  the  register  and  others  in  the  fourth 
account  of  said  administratrix.  On  January  20s, 
^1883)  the  Court  further  decreed  and  distributed 
the  balance  of  $1065.42  in  said  fourth  account 
to  the  several  heirs  of  said  Simon  P.  Guldin, 
deceased. 

This  distribution  was  made  under  the  Act  of 
February  24,  1884,  i  S9  (P.  L.  81),  and  the 
Coort  ordered  that  the  distributees  should  give 
refunding  bondtf  according  to  law.  Before  the 
said  distributees  received  their  respective  sums, 
th^  each  gave  a  proper inefunding  bond,  duly  ap- 
proved by  the  Court,  and  filed  in  the  Orphans' 
Court. 

On  Octc^r  10,  1885,  on  application  of  Adam 
Rhoads  and  William  L.  Rhoads,  claiming  to  be 
creditors  of  the  estate  of  Simon  P.  Guldin,  the 
said  fourth  account  of  administratrix  was  called 
for  audit  a  second  time  before  the  separate  Or- 
phans' Court  of  Berks  County,  established  since 
the  former  adjudication.  The  Court,  Schwartz, 
P.  J.,  assumed  jurisdiction,  and  entered  a  decree 
awarding  the  balance  in  the  hands  of  the  ad- 
ministratrix to  said  creditors,  and  setting  aside 
the  prior  decree  of  Haobnm ak,  P.  J.,  as  having 
no  validity  or  binding  effect  upon  the  rights  oi 
creditors.  Whereupon  the  administratrix  took 
this  appeal,  assigning  ibr  error  the  decree  of  the 
Court.  * 

D,  E.  Schroeder  for  the  appellant. 
The  oor^rmation  abednte  of  the  third  and 
fourth  accounts  was  the  final  and  conclusive  de- 
cree of  what  is  contained  therein. 

Rhoads^s  Appeal,  3  Wright,  189. 

Shindel'a  Appeal,  7  S9uth,  45. 
The  decree  entered  u(¥>n  the  confimiation  pf 
these  accounts  was  authorized  by  law. 

Act  of  February  24, 1834,  §§  39, 41,  P.  L.  81,  Purd. 
653. 

Purviance  v.  Com.,  17  9.  &  R.  80. 

Patterson  v,  Nicoll,  6  Watts,  882. 

The  proper  remedy  of  these  creditors  was  by 
appeal. 

Downing's  Estate,  5  Watts,  90. 
Weiting  v,  Nissley,  6  Barr,  14. 
Act  of  March  29,  1832,  §  59,  P.  L.  218,  Ptird.  1286. 

The  estate  is  solvent,  «nd  the  creditors  there- 
fore cannot  sufier  any  loss. 

A,  (r.  Green,  for  appellees,  presented  no  paper- 
book. 

April  16, 1888.  The  Court.  The  confirma- 
tion of  the  third  account  of  Sallie  E.  SchaeiFer, 
administratrix  of  the  estate  of  Simon  P.  Guldin, 
deceased,  became  absolute  on  the  24th  December, 
1K81,  and  exhibited  a  balance  of  $257.80  in  the 
accountant's  hands;  whilst  the  foarth  account 
became  absolute  on  the  25th  November,  1882, 
and  exhibited  a  further  balance  of  $1065.42  in 
her  hands.  The  confirmation  in  each  case  wa»  a 
final  decree,  and  if  unappealed  from  was  conclu- 
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nre  as  to  all  matters  contained  in  these  respective 
accounts  (ShindePs  Appeal,  57  Penn.  45). 

On  the  2(Hh  January,  1883,  the  Orphans' 
Court,  pursuant  to  <he  29th  section  of  the  Act  of 
24th  February,  1884  (P.  L.  80),  entered  a  de- 
cree of  distribution  of  the  balance  in  the  account- 
ant's hands,  as  exhibited  in  her  fourth  account, 
directing  the  distributees  named  to  give  refunding 
bonds,  as  required  bjXhe  41st  section  of  the  same 
Act.  It|is  stated  in  the  appellant's  paper-book 
and  the  appellees  make  no  denial  of  the  fttct,  that 
at  the  time  of  making  this  decree  it  was  believed 
that  the  balance  on  the  third  account  was  suffi- 
cient to  pay  all  the  known  debts  or  demands 
against  the  estate  remaining  unsatisfied,  and  this 
balance  having  been  deducted  from  the  aggregate 
funds  in  the  accountant's  hands,  the  residue  being 
the  balance  on  the  fourth  account,  appeared  to 
be  due  to  the  distributees.  Simon  P.  Guldin 
had  died  in  1874,  and  this  account  was  filed  Jn 
1882 ;  full  eight  years  had  intervened,  daring 
which  period  creditors  would  be  presumed  to  have 
made  known  their  claims.  Refunding  bonds  were 
thereupon  duly  executed,  were  approved  by  the 
Court,  and  filed,  as  required  by  law,  and  the 
money  was  paid  out  pursuant  to  the  decree.  In 
this  state  of  the  case,  it  is  difficult  to  see  upon 
what  principle  of  the  law  the  accountant  can,  in 
this  form  of  proceb^vng,  be  held  to  pay  these 
moneys  a  second  time. 

Distribution  may  be  made,  under  the  Act  of 
24th  February,  1884  (P.  L.  80),  by  administra- 
tors or  executors  at  their  own  risk  (sec.  58) ;  or, 
under  the  direction  of  the  Orphans'  Court,  after 
deducting  all  known  demands  (sec.  89),  upon  the 
distributee  filing  refunding  bonds  (sec.  41),  and, 
where  security  is  taken  as  provided  by  the  Act, 
'  executors  and  administrators  <^  are  not  liable  for 
the  assets  so  paid  or  distributed  in  respect  to  any 
claim  or  demand  upon  the  decedent  not  previously 
made  known  to  them"  (sec.  57).  Notice  to  cred- 
itors in  this  foi;m  of  distribution  is  not  required. 
So,  also,  distribution  may  be  made  by  auditors 
duly  appointed  by  the  Court,  of  the  estates  of  dece- 
dents, among  creditors,  where  the  assets  are  in- 
sufficient to  pay  the  debts,  under  the  Act  of  29th 
March,  1832,  sec.  19  (P.  L.  194);  and  among 
heirs,  le^tees,  or  other  persons  entitled,  under 
the  Act  of  13th  April,  1840,  sec.  1  (P.  X..  319). 
In  this  form  of  distribution,  notice  to  creditors 
and  idl  other  persons  in  interest  being  provided 
for,  refunding  bonds  are  not  required. 

There  can  be  no  question,  therefore,  as  to  the 
power  of  the  Court  to  direct  this  distribution ; 
the  power  is  expressly  conferred  in  the  Act  of 
1834,  and  the  Court  having  assumed  the  juris- 
diction and  entered  a  decree,  all  things  will  be  pre- 
sumed to  have  been  rightly  and  regularly  done. 
If,  therefore,  the  money  in  the  accountant's  hands 
has  been  paid  out  and  applied  in  obedience  to 


the  decree  of  a  Court  of  competent  jurisdiction, 
the  executrix,  in  the  absence  of  any  fraud  or 
unfairness,  certainly  cannot  be  required  to  pay  it 
again*  The  refunding^  bonds  filed  in  the  Orphans' 
Court  took  the  place  of  the  money  in  the 
accountant's  hands,  and  to  these  bonds,  or  to  the 
residue  of  the  estate  yet  to  be  accounted  for, 
these  creditors  must  resort  for  payment  of  their 
demands. 

The  decree  of  the  Orphans'  Court  is  reversed, 
and  the  record  remitted  for  further  proceedings 
in  accordance  with  this  opinion,  and  it  is  ordered 
that  the  appellees,  Adams  Rhoads  and  William 
L,  Rhoads,  pay  the  costs  of  this  appeaL 

Opinion  by  Clakk,  J. 

TfiUNKBr  and  Williams,  JJ.,  absent. 

8.  H.  T. 


Jan.  '87, 832.  Febraaiy  28, 1888. 

Rothermel  v.  Dumn. 

Landlord  and  tenant — leases   ai  will — leases 
from  year  to  year — Notiee^-^Emdence* 

A.  held  certain  real  estate  under  a  parol  lease  from 
B.,  which  hj  payment  and  acceptaoee  of  the  rent  had 
been  expand^  into  a  lease  from  year  to  jear.  C. 
having  purchased  the  interest  of  B.  in  the  real  estate 
demanded  rent  from  A.  from  the  date  of  the  oonrejaDce 
executed  by  B.  A.,  on  the  contrary,  claimed  for  a 
term  of  years  under  the  parol  lease  from  B.  A.  finally 
agreed  to  pay  to  C.  |60  fbr  rent,  and  recetved  a  receipt 
therefor.  G.  testified  that  this  receipt,  which  was 
afterwards  lost,  contained  a  new  contract  of  a  lease 
for  a  term  of  one  year  from  the  date  of  the  conveyance 
executed  to  him  by  B«.  and  that  being  uncertain  as  to 
the  date  of  that  convevanoe,  a  blank  was  left  therein 
for  the  same  ;  which  blank  was  afterwards  properly  j 
filled  in.  A.,  on  the  contrary,  denied  the  statement  of 
C»,  and  alleged  that  he  had  only  signed  the  pap^ 
after  it  was  distinctly  understood  that  no  new  lease 
was  thereby  created,  and  that  his  rights  under  the 
contract  with  B.  were  not  to  be  affectal  thereby.  A 
proceeding  being  subsequently  instituted  by  C.  against 
A.  under  the  Act  of  April  14,  1863,  to  obtain  possei- 
sion  of  the  real  estate,  it  was  shown  that  a  notice  tp 
quit  had  been  given  more  than  three  months  prior  to 
the  expiration  of  the  lease  for  one  year  according  to 
the  contention  of  G.  If,  how'ever,  the  contention  of 
A.  prevailed,  the  notice  was  not  given  three  months 
prior  to  the  expiration  of  any  one  year,  under  the 
original  i>arol  lease  from  B.,  from  year  to  year : 

Hdd,  that  it  was  for  the  Jury  to  determine  (1) 
whether  the  receipt  was  in  fact,  as  testified  by  C.^  a 
lease  for  one  year  from  the  date  of  the  conveyance  bj 
B.,  and  if  this  was  determined  in  the  negative,  then 
(2)  whether  the  parties  by  said  receipt  Ykidi  agreed  to 
adopt  that  date  as  the  beginning  and  end  of  the  en- 
suing year,  without  prejudice,  as  a  modification  of  the 
alleged  existing  contract ;  or  under  a  new  lease  fron 
G.,  as  its  rights  might  afterwards  appear,  to  the  rent 
of  which  the  sum  paid  was  to  be  applied. 

Held  fvrthtT,  that  if  either  of  these  facU  was  ftmnd 
for  the  plaintiff,  then  the  notice  was  given  \}j  his  in 
time  and  he  was  entitled  to  recover. 

Error  to  the  Common  Pleas  of  Berks  Comtj. 
Appeal  of  Samuel  H.  Rotherm^,  from  the 
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jadgmeiit  of  an  aldennan  in  a  proceeding  ineti- 
uxt&d.  against  him  by  one  James  F.  Damn, 
onder  the  Act  of  A{u*il  14,  1863,  to  recover 
possession  of  real  estate  leased  to  RothermeL 

The  facts  of  this  case,  as  thej  appeared  on  the 
first  trial,  are  fullj  stated  in  the  report  of  the  case  In 
17  Wkkklt  N0TB8,  292.  Verdict  and  judgment 
vere  entered  for  defendant.  On  writ  of  error 
said  judgment  was  reversed,  and  a  venire  faciat 
(Unovo  awarded. 

On  the  second  trial  of  the  case,  before  Hagbn- 
nuff,  P.  J.,  the  facts  appeared  precisely  as  on  the 
former  trial.  The  plaintiff  requested  the  Court 
to  charge,  inter  cUia^  as  follows  :— 

(1)  If  the  jury  believe  that  at  the  time  Samuel 
H,  Bothermel  paid  James  F.  Damn  his  $60 
rent,  a  receipt  was  given  by  Dumn  specifying 
that  the  year  was  to  commence  on  the  22d  day  of 
December,  1881,  and  that  Dumn  gave  the  three 
months'  notice  to  quit,  as  testified  to  by  him,  the 
verdict  of  the  jury  should  be  for  the  plaintiff, 
^mes  F.  Dunn.   Anewer.  This  point  is  afilrmed. 

(2)  Samuel  H.  Rothermel  not  having  denied 
that  the  receipt  specified  the  date  of  the  com- 
mencement by  the  lease  as  the  22d  of  December, 
1881,  and  the  evidence  oC  the  plaintiff  upon  that 
subject  being  uncontradicted,  if  the  jury  believe 
the  testimony  of  James  F.  Dumn,  and  J.  G.  L. 
Brown  well,  Esq.,  as  to  the  time  fixed  in  the  re- 
ceipt as  the  commencement  of  the  term,  the  plain- 
tiff is  entitled  to  recover,  and  the  verdict  should 
be  in  favor  of  James  F.  Dumn.  Answer,  This 
point  is  affirmed. 

The  Court  charged,  ivier  cUia^  as  follows : 
*^From  this  testimony  tVe  jury  is  to  ascertain 
whether,  as  contended  for  by  the  plaintiff,  this 
receipt  specified  that  the  lease  was  to  begin  on 
the  22d  of  December,  1881.  If  you  find  that 
fact,  and  the  other  fact  that  notice  was  given  on 
about  the  2l8t  or  22d  of  September,  1882,  these, 
proceedings  were  reguhur  and  the  plaintiff  is 
entitled  to  your  verdict.  ....  Now,  when  you 
have  a  positive  statement  of  a  witfiess  that  the 
receipt  contained  what  was  the  terms  of  the  lease, 
and  that  receipt  passed  into  the  hands  of  the 
other  party,  and  that  receipt  is  not  produced,  and 
the  other  party  says  he  does  not  know  whether 
that  was  in  the  receipt  or  not,  it  is  for  the  jury  to 
say  whether  or  not  they  should  give  the  greater 
weight  to  the  t^timony  which  recites  the  con- 
tents of  that  receipt.  And  if  the  contents  of  that 
receipt  were  such,  and  the  money  was  paid  and 
received,  that  the  term  was  to  begin  on  the  22d 
'  of  December,  1881,  the  plaintiff  is  entitled  to  re- 
cover. If  it  was  not  so  your  verdict  will  be  in 
favor  of  the  defendant  for  such  damages  as  you 
nay  find  him  entitled  to.** 

Verdict  for  the  plaintiff  and  judgment  thereon. 
Whereapon  the  defend^t  took  this  writ  assigning 
for  error,  the  answers  to  plaintiff's  points  as  nbove, 


and  the  portions  of  the  charge  of  the  Court  above 
cited. 

a  H.  Rukl  (Daniel  BrmefUnmi  with  him), 
for  the  plaintiff  in  error. 

H.  WiUis  Bland  {Rothermel  ^  Bro.  with  him), 
for  the  defendant  in  error.  % 

April  16,  1888.  Thb^'Goubt.  When  this 
case  was  here  before^  we  held  that  under  the 
Statute  of  Frauds  the  alleged  parol  lease,  from 
Maria  Stichter  to  Rothermel,  was  but  a  lease  at 
will,  which,  by  payment  and  acceptance  of  the 
rent,  had  been  expanded  into  a  lease  from  year 
to  year.  (Dumn  r.  Rothermel,  112  Penn.  272.) 
And  it  is  conceded,  as  the  case  is  now  presented, 
that  this  was  the  legal  effect  of  the  agreement  re- 
ferred to. 

The  deed  from  Maria  Stichter  was  dated  J>e- 
cember  22,  1881,  and  Dumn  claimed  the  rent 
from  that  date.  When  the  parties  met  at  Bern- 
hard's  ofiice,  Rothermel  insisted  upon  his  right 
to  a  lease  for  ten  years,  which  right  Dumn  dented, 
and  this  was  the  subject  of  dispute  between,  the 
parties.  The  receipt,  which  was  there  written 
and  signed,  embodied  the  terms  of  a  new  lease 
for  the  term  of  one  year  only,  the  rent  specified 
being  $00.  Dumn  testifies  that  when  the  receipt 
was  signed,  it  contained  jthe  contract  of  the  par- 
ties; that,  as  he  was  o»ly  entitled  to  the  rent 
after  the  date  of  the  Stichter  deed,  the  receipt 
was  left  with  Bombard  to  insert  that  date  as  the 
beginning  of  the  term,  which  was  afterwards 
done.  Rothermel  denied  this  statement  of  Dumn, 
and  alleged  that  he  signed  the  paper  only  after 
it  was  distinctly  understood  that  no  new  lease 
was  thereby  created,  and  that  bis  rights  under 
the  contract  with  Maria  Stichter  were  not  to  be 
affected  thereby.  Dumn  was  corroborated  by  the 
paper  itself,  and  Rothermel  by  the  testimony  of 
Bernhard. 

The  fact  that  the  receipt  was  written  and 
signed  is  not  denied,  nor  is  it  disputed  that  the 
date  of  the  Stichter  deed  was  for  some  purpose  to 
be  inserted.  The  first  question  of  fact  for  the 
consideration  of  the  jury,  therefore,  was,  whether 
or  not  the  writing  referred  to  was  in  fact  what  it 
purported  to  be,  a  lease  for  one  year  from  the 
22d  of  December,  1881,  as  testified  by  Dumn,  and 
if  that  was  determined  in  the  negative,  then, 
second,  was  the  22d  of  December,  1881,  adopted, 
without  prejudice,  as  a  modification  of  the  alleged 
existing  contract,  as  to  the  beginning  and  end  of 
the  ensuing  year,  under  the  Stichter  lease,  or 
under  a  new  lease  from  Dumn  as  Rothermel's 
rights  might  afterwards  appear,  to  the  rent  of 
which  year  the  sixty  dollars  was  to  be  applied. 
It  is  not  seriously  denied  that  this  date  was  to  be 
inserted ;  indeed  the  testimony  is  wholly  to  this 
effect;  the  paper  admittedly  remained  in  the 
hands  of  Bernhard,  by  the  agreement  of  the  par- 
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tieg  for  this  express  purpose.  If  either  of  these 
qaestions  of  fact  were  found  for  the  plainUfT,  then 
the  term  dnded  December  28,  1882,  and  the 
notice  to  quit,  dated  September  20,  1882,  was  in 
tine.  This  is  substantially  what  was  affirmed  in 
the  plaintiff's  first  and  second  points  and  the 
charge  taken  as  a  whole  is  to  the  same  efllect. 

Upon  an  examination  of  the  whole  case,  we  are 
of  opinion  that  the  rulings  of  the  learned  Court 
were  riffht,  and         « 

The  judgment  is  affirmed. 

Opinion  bj  Clark,  J. 

Tbitkkbt,  J.,  absent.  l.  l.,  jt. 


Jan.  *88,  61.  March  20, 1888. 

The  Women's  Homceopathic  Association 
V.  Harrison  et  al. 

3fechanic$'  liens — i\m$  for  filing — Affidavit  of 
defence  —  Sufficiency  of —  Ad  of  June  17, 

1887. 


The  famishing  of  material  hj  a  oon tractor  for  the 
erection  of  a  building  merelj  to  compensate  a  defi- 
cietioj  in  work  which  has  been  previouslj  done,  in 
order  to  make  good  the  charges  alreadj  embraced  in 
Kis  claim,  will  not  operate. to  extend  the  time  for  filing 
his  Uen. 

MeKelTey-  v.  Janris,  87  Pa.  414,  followed. 

A  mechanic's  lien  was  filed  June  25, 1887,  The  bill 
of  particulars  embraced  .items,  the  first  of  which  was 
dated  Aognst  31, 1885,  and  the  last  two  upon  March 
9, 1887,  and  May  27,  1887,  respectively,  which  latter 
were  the  only  charges  within  the  period  of  six  months 
prior  to  filing  the  claim.  An  aflldavit  of  defence  al- 
'  leged  that  the  articles  corered  bj  these  items  were  far- 
nished  gratuitonslj  to  snpplj  the  places  of  other  and 
defective  articles  of  similar  sise  and  value -far nkhed 
and  charged  for  more  than  six  months  before  filing  the 
claim.  Judgment  having  been  entered  for  want  of  a 
sufficient  aflldavit  of  defence : 
Hdd'f  to  be  error. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Sci.  fa.  sur  mechanic's  lien,  filed  by  William 
H.  Harrison  and  Charles  H.  Harrison,  trading  as 
W.  H.  Harrison  db  Brother,  against  the  Women's 
Homoeopathic  Association  of  Pennsylvania  and 
Robert  McNichol,  trading  as  George  McNichol 
db  Son,  contractors. 

The  claim  was  filed  June  25,  1887,  for  work, 
labor,  and  materials,  against  a  three-story  brick 
and  stone  hospital  building,  owned  by  the  associa- 
tion defendant,  for  work  and  labor  done  and  ma 
t  trials :  tin  fines  and  ranges,  furnished  and  provided 
by  the  claimants  continuously,  at  the  request  of 
the  said  McNichol  and  the  said  claimants. 

The  bill  of  particulars  consisted  of  charges  for 
materials,  etc  furnished,  the  first  item  of  which 


was  dated  August  31,  1885,  and  the  last  upon 
May  27,  1887. 

An  aflldavit  and  supplemental  aflldavit  of  ds- 
fenoe  were  filed,  which  set  forth,  inter  alia^  «'that 
the  claim  in  this  case  was  filed  on  the  twenty- 
sixth  day  of  June,  A.  D.  1887 ;  that  the  only  itea» 
of  labor  or  material  done  or  fiimtshed  within  the 
period  of  three  months  next  before  the  filing  ef 
said  claim,  and  included  therein  are  as  fc^ows : — 

** '  March  9, 1887,  one  soapstone  bearth,  5  ft.  8}  ins. 
by  1ft.  6  Ins.,  set. 

<'  *  March  9, 1887,  one  soapstone  hearth,  6  ft«  5^  in. 
by  1  ft  6  ins. 

«  *  Make  18  ft.  6  ins.  at  |1  set,  $18.50. 

**  *  May  27,  1887,  one  13  iron  laundry  stove  and 
piping,  125.00. 

<<  That  these  items  are  followed  in  said  bill  of 
items  by  an  entry  without  date,  as  follows: 
<  Credit  by  two  soapstone  hearths  returned, 
$18.50 ;'  that  as  a  matter  of  fact  the  two  heartbe 
so  charged  in  said  bill  were  furnished  by  plaintiff 
gratuitously  to  supply  the  pUices  of  two  other  de- 
foctive  hearths  of  similar  sice  and  value  (if  per- 
fect), which  plaintiflls  had  furnished  and  charged 
for  more  than  six  months  before  the  filing  of  said 


claim,  and  was  simply  material  furnished  by  plain- 
tifi"  to  make  good  their  own  prior  charge ;  that 
the  said  charge  of  March  9,  and  the  balancing 
entry  of  a  credit  of  the  same  amount,  are  there- 
fore entries  made  merely  for  convenience  in  book- 
keeping, and  do  not  represent  such  a  transacUon 
a^  would  extend  the  time  for  filing  the  lien ;  that 
the  laundry  stove  and  piping  charged  as  of  May 
27,  1887,  is  a  small  portable  stove  for  heating 
fiat-irons,  with  the  ilfecessary  stove-pipe  for  con- 
necting it  with  the  brick  chimney ;  that  it  is  in 
no  sense  any  part  of  the  building,  nor  was  it  used 
or  intended  to  be  used  in  the  construction  or  erec- 
tion thereof ;  that  it  is  an  ordinary  piece  of  per- 
sonal property,  and  is  as  much  adapted  for  use  in 
one  laundry  as  in  any  other." 

The  affidavit  also  set  forth  that  no  notice  of  the 
amount  and  character  of  the  claim  was  given  to 
the  association  when  the  material  was  delivered, 
or  within  ten  days  thereafter,  as  required  by  the 
Act  of  June  17, 1887. 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  made  absolute  by  the 
Court,  and  the  damages  assessed  at  $1901.48; 
whereupon  this  writ  was  taken,  and  the  action  of 
the  Court  assigned  for  error. 

Paschal  H.  Coggins  and  David  W.  Selbr$M 
plaintiffs  in  error. 

The  work  was  not  continuous  within  the  mean- 
ing of  the  law  as  to  mechanics'  liens. 

Kohler  v.  Mountnej,  5  Wbbklt  Notbs,  260. 

The  two  soapstone  hearths  were  not  furnished 
under  such  circumstances  as  will  extend  the 
claimant's  time  for  filing  his  lien* 
Parrish's  Appeal,  2  Nor.  126. 
Mckelvej  v.  Jarvis,  6  Id.  414. 


Digitized  by  VnOOQlC 


WEEKLY  NOTES  OF  CASES, 


327 


The  terms  of  the  Act  of  June  17,  1887  (P.  L. 
413)  are  direetl  j  applicable.  The  second  section 
provides  in  effect,  that  where  the  right  to  61e  a, 
lien  is  given  bj  the  laws  existing  at  the  date  of 
said  Act,  *<  for  work  done  or  material  furnished, 
ete.,''  aoch  lien  ean  only  be  filed  in  acoordanoe 
with  the  provistcNQs  of  said  Act.  As  to  the  foFce 
to  be  given  to  the  grammatical  meaning  of  this 
language  the  remarks  of  this  Court,  in  Penna. 
R,  R.  Co.  V.  Duncan  (17  Weekly  Notes,  192), 
are  fnllj  applicable. 

The  Act  relates  to  a  cumulative  remedy  given 
to  a  particular  class,  and  there  is  no  reason  for  a 
presumption  that  the  alteration  which  is  made  in 
the  law  was  to  be  at  all  postponed  beyond  the 
date  of  the  Act,  or  (hat  any  case  coming  within 
its  terms  was  intended  to  be  excluded. 

Hogg  V.  Ashman,  2  Nor.  80. 

Com,  V.  I>nffj,  96  Pa.  St.  506. 
The  power  of  the  Legislature  to  pass  such  an 
Act  and  apply  it  to  existing  eases  is  undoubted. 

BvaBS  V.  Montgomerj.  4  W.  &  S.  218. 

Gorkej  v*  Hart,  14  N.  Y.  30. 

Watson  V,  N.  Y.  Cent.  R.  R.,  47  Id.  157. 

William  Henry  LeXy  for  defendants  in  error, 
cited — 

Dimmick  w.  Cook,  19  Wbbklt  Notes,  239. 
As  to  the  effect  of  Acts  similar  to  that  of  June 
17, 18B7,  he  cited— 

Taylor  r.  Mitchell,  7  P.  P.  8m.  209. 

Fahnestock  v.  Wilson,  14  Nor.  301. 

BaUon  v.  Clark,  7  Wbult  Notbs,  437. 
Penna.  R.  B.  Co.  v.  Duncan,  supra,  does  not 

apply- 

Hpgg  V.  Ashman,  2  Nor.  80. 

Com.  V.  Duflf/,  15  Id.  506. 

Evans  v,  Montgomery,  4  W.  &  S.  218. 
The  Act  of  June  17,  1887,  is  unconstitutional 
upon  two  grounds:  1.  Article  III.,  section  8, 
of  the  Constitution  provides  that  <'  no  bill,  ex- 
cept general  appropriation  bills,  shall  be  passed, 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."  The  Act  in 
question  is  clearly  a  supplement  to  the  Acts  of 
Jane  16,  1886,  and  April  16,  1845,  as  will 
appear  Irjr  the  first  section,  and  the  title  of  the 
Act  is  simply  "  An  Act  relating  to  the  liens  of 
mechanics  and  others  upon  buildings." 

Rnth'8  Appeal,  10  Wbbklt  Notes,  498. 

Railway  Co.'8  Appeal,  32  Smith,  91. 

Boraey's  Appeal,  22  K  F.  S.  192. 
2.  Article  111.,  section  6,  of  the  Constitution 
provides  that  '*  no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  conferred, 
by  reference  to  its  title  o^ly,  but  so  much  thereof 
as  is  revived,  amended,  extended  or  conferred, 
shall  be  re-enacted  and  published  at  length." 
Bj  the  Act  of  June  17,  1887,  the  provisions  of 
the  Acts  of  June  16,  1886,  and  April  16,  1845, 
are  extended  to  and  cbnferred  upon  another 
class,  to  wit,  ^*  sub-contractors,  mechanics,  and 
laborers." 

Donobogh  v.  Roberts,  11  Wbbklt  Notbs,  186. 


April  16, 1888.  Tub  Court.  Assuming  the 
tnith  of  the  facts  set  forth  in  the  several  affidavits 
of  defence,  we  think  there  was  sufficient  to  send 
this  case  to  the  jury.  The  lien  was  filed  26th 
June,  1887.  Tfie  only  items  charged  within  six 
months  are  two  soap-stone  hearths,  9th  March, 
1887^  $18.50,  and  a  laundry  stoye  and  pipe,  27th 
May,  1887,  $25.00 ;  the  bat  items  preceding 
these  having  been  delivered  about  eight  months 
before  the  lien  was  fiked.  Th^  affiuilavit  sets 
forth  that  the  hearths  were  furnished  by  the 
plaintiff  *^  gratuitously"  to  supply  the  place  of 
two  other  defective  hearths  of  similar  size,  pre- 
viously furnished  and  charged,  more  than  six 
months  before  the  filing  of  the  lien ;  that  these 
hearths  were  furnished  simply  to  make  good  the 
previous  charges,  and  that  on  the  day  of  the 
entry  of  the  charge  of  the  $18.50,  a  corresponding 
credit  was  entei*ed  for  the  same  amount ;  that 
the  entries  were  made  merely  for  convenience  in 
bookkeeping,  and  do  not  represent  such  a  transac- 
tion as  would  extend  the  lien. 

The  items  of  the  claim  indicate  that  the  work 
was  substantially  completed  on  the  SOth  of  Octo- 
ber, 1886,  and  if  the  hearths  were  subsequently 
put  in  by  the  jcon tractor,  merely  to  compensate 
the  deficiency  in  the  work  which  had  been  pi^e- 
viously  done,  in  order  lo>make  good  the  charges 
already  embraced  in  his  claim,  we  are  of  opinion 
this,  shquld  not  operate  to  extend  the  time  for 
filing  of  the  lien. 

The  case  is  similar  in  principle  to  MoKelvy  r. 
Jarvis  (87  Pa.  414).  There  the  contract  was/or 
the  plumbing  of  two  houses,  and  the^work  had 
been  completed  before  Ist  April,  1876,  whilst 
the  lien  was  not  filed  until  10th  November,  in 
the  same  year;  but  on  or  about  18th  June,  1876, 
the  defendant  called  the  plaintiff's  att-entioa  to 
the  fact  that  he  had  neglected  to  put  in  a  street 
washer;  the  plaintiffs  said  the  contract  did.  not 
call  for  a  street  washer,  but  for  two  hose  plates, 
one  for  each  house;  and  that  they,  the  contractors, 
had  overlooked  them,  and  forgotten  to  put  them 
in  ;  that  they  and  the  defendant  then  and  there 
made  an  agreement  that  the  plaintiffs  should  be 
released  from  tlTeir  undertaking  to  put  in  the 
hot*e  plates,  and,  in  consideration  thereof,  the 
plaintiffs  agreed  to  put  in  a  street  washer,  near 
the  curb  on  the  outside  of  the  sidewalk,  and  that 
they  did  so.  The  Court  (Sharswood,  J.)  said,, 
if  the  jury,  from  the  testimony  believed  *'  that 
the  street  WMher  was  outside  work,  done  to  com- 
pensate the  deficiency  in  the  work  done  under 
the  contract,  it  ought  not  to  preserve  the  lien.*'' 
It  was  intimated,  however,  that  if  hose  plates  had 
be^a  provided  for  in  the  contract,  and  the  street 
washer  was  put  in  under  the  contract,  as  a  sub-^ 
stitute  therefor,  at  the.  owner's  request,  the  street 
washer  would  constitute  part  of  the  lien.  So  here 
if  the  hearths  had  been  removed,  not  because  of 
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therefor.  0pon  the  trial  B.  produced  a  receipt  for  the 
balance  alleged  to  bo  due,  and  offered  the  release  in 
OTidence.  Ot^^tion  having  been  made  that  the  vo- 
lease ,  was  Irrelevant,  and  beoanse  the  work  clainied 
for  was  done  after  itrezecaUony  the  Court  rejected  the 
offer: 

ffdd,  to  be  error. 

The  date  of  snch  a  release  does  not  restrict  or  limit 
its  operation.  If  made  before  the  work  began,  or  at 
anjT  time  daring  its  progress,  it  is  operativo  to  dla-^ 
charge  the  bail<Ung  inm  lien  as  compietelj  as  tiumgh 
made  after  its  completion. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Sci.  fa.  8ur  mechanic's  claim,  bj  Lemuel  Lu 
Williams  and  John  H.  Cloak^  trading  as  WU* 
liams  &  Cloak,  against  Samuel  H.  Brown,  owner 
and  contractor,  for  materials,  work,  and  labor 
furnished  for  four  adjoining  brick  stores  and 
dwellings  on  Kensii^ton  Avenue  in  the  city  of 
Philadelphia. 

The  fact»,  as  they  appeared  upon  the  trial,  are 
set  forth  in  the  opinion  of  the  Supreme  Court, 
infra. 

A  verdict  for  plaintiffs  for  $140.66  having  been 
entered,  this  writ  was  taken  and  the  exclusion  of 
evidence  referred  to  by  the  Supreme  Court  wa« 
assigned  for  error. 

Jamei  if.  Beck^  for  plaintiff  in  error,  relied 
on — 

Long  V.  Caffrey,  12  Nor.  526. 

Given  v.  Church,  11  Webklt  Notbs,  371. 

DenkePs  Estate,  1  Pearson,  203. 

Henning  v.  Fry,  23  Pitte.  L.  J.  126. 

Hills  v.  Elliott,  16  9.  k  R.  06. 

Church  V.  Allison,  10  Barr,  413. 

White  V.  Miller,  6  Har.  53. 

Norris's  Appeal,  6  Casey,  125. 

Frank  &  Okri$tianj  for  defendant  in  error, 
cited — 

White  V.  Miller,  6  Har.  53.  « 

Hinchman  v.  Graham,  2  S.  &  R.  170. 

April  16, 1888.  The  Court.  The  first  as- 
signment of  erh>r  raises  the  only  important  qnes* 
tion  in  this  case.  The  plaintiff  below  contracted 
with  Brown  to  lay  the  brick  for  nine  dwelling 
houses.  Four  of  these  fronted  on  Kensington 
Avenue,  and  five  on  Ruth  Street.  They  were 
built  to  sell,  and  in  order  to  enable  Brown  to 
make  sales  as  opportunity  oflered,  the  mechanioa 
and  material  men  executed  to  him  a  release  of 
liens.  The  release  recites  that  the  subscribers 
"  bad  erected  four  brick  dwellings  and  stores"  on 
Kensington  Avenue,  and  had  ^'agreed  to  release 
all  liens  which  we  or  any  or  either  of  us  have  or 
might  have  on  said  buildings''  for  work  or  ma- 
terials furnished  for  their  erection ;  and  then  de- 
clares that  in  consideration  of  the  premises  and 
one  dollar  in  hand  paid  <*  we  have  remised,  re- 
leased and  forever  quit-claimed  and  by  these 
presents  do  remise,  release,  or  forever  quit-claim 
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any  deficiency  in  them,  but  to  replace  them  with 
another  kind  or  quality  at  tbeowner'srequest,  upon 
the  same  footing  as  the  work  already  done^  different 
ease  would  be  presented.  In  MoKelvy  tn  Jarvis, 
the  materials  were  furnished  in  pursuance  of  an 
entire  contract ;  here  the  lien  was  for  work  done 
and  materials  furnished 'continuously  towards  the 
erection  of  the  buildi^igHinder  the  Act  of  1845  ; 
but  this  difference  in  t^e  ^ts  will  not  render  the 
rule  inapplicable.  It  is  the  continuity  of  the 
claim  which  mast  give  it  effect ;  and  if  tbe  work 
was  practically  complete  in  October,  1876,  and 
the  hearths  were  supplied  six  months  afterwards, 
simply  as  a  substitute  for  defective  materials 
alreiady  furnished,  they  cannot  be  said  to  have 
been  delivered  during^  the  ordinary  progress  of 
the  work,  and  in  continuance  of  the  claim,  and  it 
follows  that  such  a  charge  would  not  extend  the 
time  for  filing  the  lien. 

The  laundry  stove,  it  is  stated,  was  <<a  small 
portable  stove,  for  heating  flat-irons ;"  <<  it  was  in 
no  sense  any  part  of  the  building ;"  '^  it  was  not  used 
or  intended  to  be  used  in  the  construction  Or  op- 
eration'' of  the  building;  it  was  ^*an  ordinary 
piece  of  personal  property,"  <^  as  much  adapted  for 
use  in  one  laundry  as  in  any  other."  If  this  be 
so,  it  is  idle,  we  think,  to  suppose  that  such  a 
charge  could  extend  th^  time  in  wbich  to  file  a 
lien  against  the  building. 

The  judgment  is  reversed,  and  a  procedendo 
awarded. 

Opinion  by  Clark,  J. 

Tbunket,  J.,  absent.  h.  t!.  o. 


Jan. '  88,  367.  March  20, 1888. 

Brown  v.  Williams  et  al. 

Mechamci'  liens — Release  of-^  When  general — A 
general  release  of  liens  made  before  the  work 
begun  or  at  any  time  during  its  progress  dis^ 
charges  the  building  from  lien  as  completely  as 

•    though  made  after  its  completion. 

B.  built  certain  honses  for  which  W.  famished  and 
laid  the  bricks.  While  the  buildings  we^  in  process 
of  erectioD,  in  order  to  enable  B.  to  make  sales  as  op- 
portanity  offered,  W.,  with  other  mechanics  and 
material  men,  execnted  a  release  of  liens  which  re- 
cited, inter  alia^  that  thejr  ^\  (igreed  to  release  all  liens 
which  we,  or  anj  or  either  of  as,  have  or  might  have 
on  said  baildings,"  for  work  or  materials  farniflhed 
for  their  erection  ;  and  then  declared  that  for  certain 
considerations  "  we  have  •  .  •  .  and  do  remise,  re- 
lease, and  forever  qait-claim  anto  the  said  B.  and  to  his 
heirs  ....  etc.,  all  and  all  manner  of  liens,  claims, 
and  demands  whatsoever  which  we,  or  any  or  either 
of  as,  now  have  or  might  or  coald  have  on  or  against 
the  said  buildings  and  B.  for  work  done  or  materials 
famished  for  erecting  and  constr acting  the  said  build- 
ings.*' Subsequently  to  the  execution  of  this  release 
W.  did  other  work  upon  the  buildings  and  filed  a  lien 
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onto  the  said  Samuel  H.  Brown  and  to  bis  heirs 
tod  assigns  all  and  all  manner  of  liens,  claims, 
tad  demands  whatsoever  which  we  or  anj  or 
either  of  qs  now  have,  or  might  or  could  have, 
on  or  against  the  said  buildings  and  Samuel  H. 
Brown  and  premises  for  work  done  or  materials 
famished  for  erecting  and  constructing  the  said 
buildings.*'  This  was  signed  by  more  than  twenty 
persons  and  firms,  including  the  plaintiffs,  and 
delivered  to  Brown.  The  buildings  were  not  fin- 
ished at  the  date  of  the  release,  and  the  plaintifls 
laid  brick  upon  them  after  that  time  amounting 
to  about  $400,  and  filed  a  mechanic's  lien  there- 
for. A  writ  of  scire  facias  was  issued,  and  on  the 
trial  the  plain tifis  alleged  that  a  balance  of  $100 
was  still  due  and  unpaid  for  the  work  done  by  them, 
lliis  the  defendant  denied,  and  in  support  of  his 
denial  produced  a  receipt  from  the  plaintifls  cov- 
ering the  alleged  balance.  He  also  offered  tiie 
release  signed  by  the  plain tifl"  and  others  for  the 
purpose  of  showing  that  the  plaintiff'  had  no  right 
to  recover  on  his  mechanic's  lien.  The  admis- 
non  of  the  release  was  objected  as  **  irrelevant 
and  because  all  the  work  claimed  for  was  done 
after  the  execution  of  the^  release."  The  Court 
rastained  the  objection  and  rejected  the  offer. 
Hiis  was  error.  The  release  did  not  purport  to 
be  a  partial  release  of  the  building,  or  to  relate  to 
work  done  prior  to  its  date,  but  in  express  terms  it 
released  *<all  manner  of  liens,  claims,  or  demands 
which  we  •  .  .  have,  or  might,  or  could 
have  on  or  against  the  said  buildings  ...  for 
work  done  or  materials  furnished  for  erecting  and 
constructing  said  buildings."  The  terms  employed 
are  apt  and  sufi)ciently  comprehendve  to  do  What 
they  were  very  clearly  intended  to  do,  viz :  to 
free  the  buildings  from  all  ''lien,  claim,  or  de- 
mand" for  the  materials  furnished  and  work  done 
on  them.  The  date  of  such  a  release  does  not 
limit  or  restrict  its  operation.  If  made  before 
the  work  begun,  or  at  any  time  during  its  pro- 
gress, it  is  operative  to  discharge  the  building 
from  lien  as  completely  as  though  made  after  its 
completion.  It  is  the  whole  building  to  which  it 
relates,  and*  not  a  part  of /it.  It  affects  all  the 
work  done  or  materials  furnished  by  him  who 
signs  it,  not  a  part  of  them  ;  and  it  is  an  un- 
oonditional  agreement  to  look  to  the  personal  re- 
sponsibility of  the  owner  in  lieu  of  the  structure. 
The  release  was  therefore  relevant,  and  was 
as  answer  to  the  writ  of  scire  facias  which  left 
the  plaintiff^  no  standing  whatever. 

The  judgment  is  reversed. 

Opinion  by  Williams,  J. 

TauNKJtTy  J*9  absent.  h.  o.  o. 


Jan.  '88, 139.  February  24, 1888. 

Avery  v.  Layt<m  et  al. 

Durmt-^Bond  given  during  pendency  of  crim* 
inal  proceedingS'-^JBvidenee, 

Where  a  bond  was  given  by  the  defendant  in  a 
oriminal  proseontion  during  the  pendency  of  the  trial, 
which  bond  defendant  alleged  was  given  under  dnress 
but  the  duress  is  denied  by  the  obligees,  it  is  not  error 
in  an  action  upon  the  bond  for  the  Judge  to  instruct 
the  Jnrj  that  if  they  find  tnm  the  evidence  that  the 
bond  was  obtained  by  duress,  or  was  given  in  pursu- 
ance of  an  arrangement  to  turn  aside  the  course  of 
Justice  or  prevent  the  punishment  of  a  crime,  it  is  not 
binding.  This  is  as  favorable  an  Instruction  as  a  de- 
fendant is  entitled  to. 

In  an  action  upon  a  bond  given  bj  A.  to  protect  the 
obligees  fh>m  the  claims  a!  A.  and  B.  against  them  for 
the  sale  of  eertaiu  personal  property  which  A.  aud  B. 
had  bought  at  a  sheriflT's  sale  as  the  property  of  C. 
and  which  the  obligees  had  again  levied  on  and  sold 
as  the  property  of  C,  notwithstanding  notice  of  the 
title  of  A.  and  B.,  it  is  not  error  to  admit  testimony  to 
prove  that  A.  had  brought  suit  against  the  sheriff  to 
reeover  damages  for  the  sale,  to  indemnify  against 
which  the  bond  was  given. 

Error  to  the  Common  Pleas  of  Wyoming 
County. 

Feigned  issue,  between  C.  S.  Lafferty,  the 
First  National  Bank  of  Towanda,  Pa.,  SamueiJ 
Howard,  Charles  Hawley,  and  Andrew  J.  Lay- 
ton,  sheriff  of  Bradford  County,  plaintiffs,  and 
E.  F.  Avery,  defendant,  sur  rule  to  open  judg- 
ment entered  upon  a  bond  given  by  defendant 
to  plaintiffs  and  let  defendant  into  a  defence. 

At  the  trial,  before  Elwell,  P.  J.,  the  follow, 
ing  facts  appeared  :  At  April  Term,  1877,  in  the 
Common  Pleas  of  Wyoming  County,  E.  F.  Avery 
entered  two  judgments  against  his  father,  Cyrus 
Avery,  who  lived  in  Bradford  County.  Testa- 
tum fi.  fas.  to  Bradford  County  were  issued 
on  these  judgments  and  the  personal  prqperty  of 
Cyrus  Avery  sold  to  E.  F.  Avery  and  A.  R. 
Brown,  a  brother-in-law  of  Cyrus  Avery.  The 
plaintiffs  in  the  present  case  being  creditors  of 
Cyrus  Avery,  alleged  that  the  foregoing  judg- 
ments were  fraudulent,  and  issued  executions  and 
levied  upon  the  property  bought  by  E.  F.  Avery 
and  A.  B.  Brown,  as  above  set  forth.  Cyrus 
Avery  was  afterward  taken  before  Judge  Mor- 
row of  Bradford  County  upon  a  warrant  of  ai^st 
under  the  Act  of  1842,  and  upon  August  17, 
1877,  held  to  bail.  Subsequently  Cyrus  Avery 
and  £.  F.  Avery  were  indicted  in  the  Quarter 
Sessions  of  Bradford  County  for  conspiring  to  de- 
fraud the  creditors  of  the  said  Cyrus  Avery. 
The  remaining  facts  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra. 

Plaintiffs  offered  evidence  as  follows :  The  per- 
sonal property  of  Cyrus  Avery  having  been  sold 
in  April,  1877,  by  the  sheriff  of  Bradford  Coun- 
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ty ;  and  the  witnaBS  and  Asa  R.  Brown  having 
become  purehasers  o£  a  large  part  of  that  prop^ 
erty;  and  the  creditors  of  Gyrus  Avery  after- 
ward, in  the  fall  of  1877,  having  issued  execu- 
tions against  Cyrus  Avery  and  sold  considerable 
of  that  identical  property ;  and  Mr.  Brown  as 
One  of  the  claimants  and  Edward  F.  Avery  as 
another  having  purchased  this  property:  the 
plaintiffs'  counsel  now  propose  to  ask  the  witness 
whether  he  has  not  brought  a  suit  against  the 
sheriff  of  Bradford  County  for  the  ^le  of  the 
property.  Objected  to.  Objection  overruled. 
Evidetice  admitted.    (First  assignment  of  error.) 

The  plaintiffs'  counsel  offer  in  evidence  judg- 
ment in  Wyoming  Common  Pleas,  No.  408, 
April  Term,  1877,  E.  F.  Avery  against  Cyrus 
Avery.  Together  with  the  testatum  fi.  fa.  and 
the  return.  Also,  judgment  No.  409,  with  the 
note,  testatum  fi.  fa.  from  Wyoming  County,  and 
the  return  of  the  sheriff  up<m  it  showing  most  of 
the  goods  wefe  sold  to  E.  F.  Avery  and  A.  K« 
Brown.  For  the  purpose  of  showing  that,  these 
are  the  two  notes  and  judgments  alleged  in  the 
indictment  as  being  fraudulent  and  made  in  con- 
spiracy between  Cyrus  Avery  and  Edward  F. 
Avery  for  the  purpose  of  defrauding  the  creditors 
of  Cyrus  Avery ;  to  idenlify  these  judgments  and 
notes  as  the  ones  named  hk  the  indictment.  Ob- 
jected to.  Objection  overruled.  Evidence  ad- 
mitted.    (Second  assignment  of  error.) 

The  Court  charged,  inter  cdia^  as  follows: 
[These  plaintiffs,  being  creditors  of  Cyrus  Avery, 
alleged  that  those  judgments  were  given  for  a 
fraudulent  purpose ;  that  they  were  not  bona  fide ; 
that  it  was  a  transaction  between  father  and  son, 
and  that  the  father  having  become  embarrassed 
in  his  business  transactions,  in  order  to  make  a 
feather  bed  to  rest  himself  upon,  got  his  son  to 
agree  to  cover  up  the  property  so  that  the  credi- 
tors could  not  reach  it.]  Under  that  allegation 
these  plaintiff  issued  an  execution  against  Cyrus 
Avery,  alleging  that  because  the  judgments  of 
the  son  were  fraudulent  they  were  therefore 
worthless  and  did  not  stand  in  the  way  of  cred- 
itors levying  upon  the  property  which  had  been 
bought  in  on  those  fraudulent  judgments.  The 
purchasers  at  that  sale  were  E.  F.  Avery  and  A. 
R.  Brown.  Mr.  Brown  was  a  relative,  and 
whether  he  would  be  affected  by  the  fraud  of  the 
father  and  son  is  not  very  important  here  because 
be  is  not  a  party  to  this  suit^  [These  plaintiffs 
issued  their  execution,  levied  upon  that  property, 
and  sold  it  to  difierent  parties  at  sheriff's  sale ; 
other  persons  became  purchasers  and  the  moneys 
received  from  that  sale  were  appropriated  by  the 
sheriff  upon  other  claims,  so  that  a  portion  only 
I  believe,  of  the  executions  were  paid  by  those 
sales.] 

We  come  now  in  the  regular  order  of  events 
to  consider  what  next  occurred  after  they  were 


convicted.  [Tou  will  perceive  that  there  was  a 
lapse  of  time  from  the  9th  to  the  2dd  of  Febrn- 
ary^  within  which  it  is  testified  by  some  of  the 
witnesses  there  was  some  talk  in  regard  to  tke 
settlement  of  the  claims  against  Cyrus  Av«rj» 
and  that  there  was  a  release,  to  be  signed  by  £. 
F.  Avery  and  Brown,  prepared,  whether  upon  the 
Thursday  of  the  wec^k  of  the  sentence  or  some 
other  day  in  that  week  is  not  definitely  fixed  by 
the  evidence,  nor  is  it  very  material  further  than 
tills,  that  before  anything  was  said,  so  far  as  the 
evidence  shows  about  what  was  to  be  done  with 
the  criminal  prosecution,  there  came  up  this 
question  of  getting  a  release  from  Avery  and 
Brown.]  ....  [So  that  if  this  bond  was  given 
for  the  purpose  of  making  good  any  loss  which 
these  parties  might  sustain  because  of  the  con* 
spiracy,  so  far  as  that  is  concerned,  it  would  be  a 
good  consideration.]  ....  If  the  object  and 
purpose  in  taking  an  instrument  in  writing,  bond, 
obligation,  note,  or  anything  else,  be  to  thwart 
the  cause  of  justice  and  turn  it  aside  from  its 
proper  channel,  it  would  be  invalid  because  il* 
legal,  and  the  object  and  purpose  would  be  con- 
trary to  the  policy  of  the  law.  Nothing  should 
transpire  to  prevent  justice  being  administered. 
[I  can  very  well  understand  that  thej*e  would  be 
a  difference  between  that  case,  where  parties 
stopped  a  prosecution  where  it  had  been  com* 
menced,  dropped  it  on  receiving  compensation,  or 
on  receiving  an  obligation  that  was  still  execu* 
tory,  and  where  he  has  followed  it  through  to  the 
end  of  the  law  and  obtained  a  conviction. 
There  he  has  so  far  performed  his  c^ty  to  the 
public  If  a  public  wrong  is  committed  it  should 
be  prosecuted  not  only  for  the  punishment  of  the 
offender,  but  for  the  protection  of  the  community 
against  others  in  like  cases  offending.  And 
where  a  party  has  prosecuted  a  case  to  the  end,  I 
don't  think  it  would  be  sufficient  of  itself  to  de* 
feat  an  obligation  that  he  might  take  by  his  say^ 
ing  to  the  Court,  the  party  has  satisfied  me.] 
...  *  If  the  bond  was  void,  obtained  by  duress 
or  by  improper  statements,  it  could  not  be  ooo* 
firmed,  no  matter  what  defendant  may  have  said 
to  Mr.  Bunnell  about  it  or  to  anybody  else.  If 
it  was  fraudulent  when  it  was  made,  it  was  always 
fraudulent  and  remains  so  still  no  matter  what  he 
might  say.  [If,  however,  it  was  given,  not  for 
the  purpose  of  affecting  the  legal  proceedings 
against  the  defendant,  but  for  the  purpose  of 
squaring  things  up  and  compensating  the  plain* 
tifis  for  the  conspiracy,  then  this  evidence  can  ba 
made  use  of  for  the  purpose  of  corroborating  the 
claim  on  the  part  of  the  plaiotifis.]" 

Verdict  for  plaintiffs,  and  judgment  thereon, 
whereupon  defendant  took  this  writ,  assigning  as 
error,  inter  aiioj  the  fcM^oing  admissions  of  evi- 
dence and  the  portions  of  the  chai^  of  Court 
included  between  brackets  as  above. 
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Jamet  W.  Piatt  and  D.  0.  DeWiU  (Ra$$  ^ 
]kr$keimer  with  them),  for  plaintiff  in  error. 

The  bond  In  this  case  was  given  under  dureds. 
Ttte  consideration  for  it  was  the  hope  of  ob- 
taining a  modified  sentence  and  the  plea  of  the 
^  hiw  taking  its  course.'' 

IfUler  9.  Miller,  18  Smith,  493. 

Work's  Appeal,  9  Id.  448. 

Brown  p.  Pieroe,  7  Wall.  214. 

26  Am.  Deo'.  374  (note). 

Poehay  r.  Ferguson,  5  Hill  (N.  Y.),  156. 

PellowB  V.  School  Diet.,  39  Me.  559. 

Baker  v.  Morton,  12  Wall.  158. 

United  States  o.  Huokabee,  16  Id.  431. 

Rodioh  V.  Hutching,  5  Otto,  213. 

Bank  p.  Copeland,  18  Md.  305. 

6  Wait^s  Actions,  and  Defences,  649. 

Boeley  v.  Shanner,  26  Ark.  280. 

Ollivari  V.  Meoger,  39  Tex.  76. 

Jones  V.  Rogers,  36  Oa.  157. 

Polej  0.  Gre«ne  (R.  I.),  1  New  Eng.  Rep.  16. 
An  agreement  in   consideration  of  stifling  or 
compounding  a  criminal  prosecution,  or  proceed- 
ings for  a  felony  or  a  misdemeanor  of  a  public 
nature,  is  void.  « 

Riddle  r.  HaU,  3  Out.  120. 

Bredin's  Appeal,  11  Nonis,  ^1. 

Ham  L*.  Smith,  6  Id.  65.  . 

Bank  v.  Kirk,  9  Id.  49. 

Work's  Appeal,  9  Smith,  444. 

Coal  Co.  V.  Coal  Co.,  18  Id.  188. 

Ormerod  v.  Dearman,  4  Out.  664. 

Connrey  0;  Maofarlane  Adms.,  1  Id.  362. 
WiUiam  T.  Varies  (W.K^  C.  A.  Little,  H.  N. 
WilHamSj  and  Lewi$  M.  HaU  with  him),  for  de- 
in  error. 


April  16,  1888.  The  Court.  The  issue  in 
this  case  was  framed  in  order  to  determine  the 
▼alidity  of  a  bond  given  by  Avery  to  the  defen- 
dsnts  upon  which  judgment  had  been  regularly 
entered'  in  the  Common  Pleas  of  Wyoming 
Coanty.  The  allegation  of  Avery  was  that  the 
bond  had  been  obtained  from  him  by  duress. 
The  evidence  given  on  the  trial  shows  that  the 
obligor  and  Cyras  Avery,  his  father,  had  been 
indieted  in  the  Quarter  Sessions  of  Bradford 
Ooonty  for  conspiring  to  cheat  and  defraud  the 
creditors  of  Cyrus  Avery,  and  that  upon  a  trial 
before  a  jury  they  had  been  convicted.  The 
verdiet  was  rendered  against  them  on  the  9th 
February,  1878,  and  the  sentence  was  postponed 
ontil  the  2dd  day  9f  the  same  month. 

In  the  interval,  E.  F.  Avery  paid  or  secured 
^  several  creditors  of  Cyrus  Avery,  against 
whom  it  was  allied  the  conspiracy  was  directed, 
and  gave  the  bond  in  controversy.  The  purpose 
ot'  the  bond  waff  to  protect  the  obligees  from  the 
claims  of  E^  F.  Avery  and  one  A.  R.  Brown 
against  them  for  the  seizure  and  sale  of  personal 
property  which  Avery  and  Brown  had  bought  at 
sheriff's  sale  as  the  property  of  Cyrus  Avery, 
and  which  the  obligees  had  again  levied  on  and 
aold  as  the  pn^rty  of  the  same  defendant,  not- 


withstanding notice  of  the  title  of  E.  F.  Avery 
and  Brown.  The  proceeds  of  soeh  second  sale 
having  gone  in  part  payment  of  the  debts  of ' 
Cyrus  Avery  which  E.  F.  Avery  was  paying  or 
securing  at  this  time,  the  bond  was  given  to  pro* 
tect  the  oroditors  at  whose  instance  the  sale  was 
made,  and  close  out  the  prospect  for  further  liti- 
gation. On  the  2Sd  February,  1878,  when  the 
defendants  were  called  for  sentence,  the  Court 
was  made  awaro  of  what  Avery  had  done  in  the 
premises, and  thereupon  sentenced  the  defendants 
to  pay  a  fine  of  five  dollars  and  the  costs  of  pro- 
secution. 

On  the  trial  of  the  issue  E.  F.  Avery  insisted 
that  he  ezecated  the  bond  under  the  influence  of 
representations  made  to  him  by  the  creditors  and 
their  attorneys,  that  if  he  did  not  do  so  he  woiild 
be  sentenced  to  the  penitetatiary  while  if  he  exe- 
cuted the  bond  his  sentence  would  be  a  nominal 
one.  The  defendants  in  error  denied  that  the 
bond  was  executed,  under  duress,  and  alleged  01^ 
the  contrary  that  the  overtures  which  resulted  in 
the  settlement  of  their  debts  and  the  execution 
of  the  bond  were  made  by  Avery ;-  that  they 
assigned  to  him  the  several  claims  against  his 
father  which  he  paid  or  secured ;  and  that  they 
made  no  threats  or  promises  to  induce  the  exe- 
cution of  the  bond  by  him  except  a  promise  that 
the  Court  should  be  lulvised  of  whatever  he 
might  do  for  their  protection.  Hero  was  a  plain 
question  of  fact  for  the  decision  of  the  jury.  It 
was  fairly  and  clearly  presented  to  them  by  the 
Court.  They  were  instructed  if  th^  should 
find  from  the  evidence  that  the  bond  was  obtained 
by  duross,  or  was  give*  in  pursuance  of  an  ar- 
rangement to  turn  aside  the  course  of  justice,  or 
to  provent  the  prosecution  or  punishment  of  crime, 
it  was  not  binding,  and  their  verdict  should  be  in 
favor  of  the  defendant  in  the  issue.  This  was  aa 
favorable  an  instruction  as  the  defendant  was  en-^ 
titled  to  ask.  His  contention  is  rather,  as  it 
seems  to  us,  with  the  jury  than  with  the  Court,, 
for  the  verdict  shows  that  they  gave  credit  to  the 
testimony  on  behalf  of  the  obligees  and  rejected 
his  version  of  the  transaction.  They  found  that 
the  bond  was  not  executed  under  duress,  that  it 
was  not  intended  to  prevent  the  due  administra- 
tion of  the  criminal  law,  but  was  given  volun- 
tarily, for  the  purpose  of  making  reparation  for 
the  ofience  of  which  het  had  been  found  guilty. 
We  cannot  see  that  they  were  misled  by  the 
learned  Judge  in  his  charge  either  as  to  the 
evidence  they  were  to  consider,  or  the  rules  of 
law  by  which  they  were  to  be  governed.  The 
admission  of  the  offer  to  show  that  E.  F.  Avery 
had  bh>ught  a  suit  against  the  sheriff'  to  recover 
damages  for  the  sale  to  indemnify  against  which 
this  bond  was  given,  was  proper  for  the  purpose 
of  showing  the  situation  and  interest  of  E.  F. 
Avery  in  the  issue  trying.    The  admission  of 
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the  evidence  whieh  is  th^  subject  of  tbe  second 
assignmeBt,  was  proper  for  the  same  reason  and 
because  it  was  part  of  the  history  of  the  trans* 
action  out  of  which  the  giving  of  the  bond  in 
suit  resulted. 

The  language  of  the  learned  Judge  complained 
of  in  the  third  assignment  was  not  his  own 
characterization  of  the  eonduot  of  the  father  and 
son,  but  a  statement  of  what  the  creditors  of 
Cjrus  Averj,  the  plaintiflb  in  the  issue,  alleged 
against  him  and  E.  F.  Averj,  his  son.  The 
statement  in  the  charge  to  which  exception  is 
taken  in  the  fourth  assignment  of  error  was  not 
strictly  accurate,  but  it  was  not  material  to  the 
question  on  which  the  case  evidently  turned. 
The  real  contest  was  over  the  circumstances  con- 
nected with  the  execution  and  delivery  of  the 
bond ;  upon  this  subject  the  charge  was  correct 
both  in  its  recitals  of  the  evidence  and  its 
instructions.  None  of  the  assignments  of  error 
is  sustained. 

The  judgment  is  therefore  affirmed* 

Opinion  by  Williams,  J. 

Trdnkbt  and  Clakk,  JJ.,  absent 

H.  8.  p.  N. 


July  '87,  38.  March  16, 1888. 

Tracy  v.  Pomcroy. 


Principal  and  surety^^Subrogatit 
securitiw —  Contract. 


Collateral 


Where  a  party  binds  himself  by  a  separate  obliga- 
tion at  the  instance  of  the  obligee  to  pay  whatever 
sum,  not  exceeding  |500,  said  obligee  may  fail  to  ool- 
lect  upon  a  promissory  note,  and  the  collaterals  held 
therefor,  his  is  an  independent  undertaking  on  the 
part  of  the  obligor,  and  when  oompelled  to  pay  in 
aooordanoe  with  his  contract,  he  has  no  claim  on  col- 
laterals by  subrogati^  or  otherwise. 

P.  Bros,  holding  a  promissory  note  indorsed  by  B.  k 
M.,  and  secured  by  a  Judgment  for  |5000  against  J.  S. 
M.  assigned  by  B.  to  P.  Bros,  as  collateral,  entered  into 
an  agreement  with  I.,  by  which  I.  promised  to  pay  to  P. 
Bros.  **  any  sum  which  they  may  fail  to  collect  on  said 
note  or  Icom  said  collateral,  not  exceeding  the  sum  of 
$500.*'  The  note  having  been  protested,*  P.  Bros, 
entered  ap  the  Judgment  assigned  as  collateral  security 
and  levied  upon  certain  real  estate  as  the  property  of 
M.  which  they  bought  in  at  sheriff's  sale.  This  real 
estate  being  claimed  by  the  wife  of  M.,  P.  Bros,  made 
a  settlement  in  aa  ejectment  suit  against  If.  and  his 
wife  for  this  land,  by  which,  in  consideration  of  the 
sum  of  $3250,  they  assigned  their  interest  in  the  Judg- 
ment against  M.  to  his  wife,  and  allowed  a  judgment 
to  be  entered  for  the  real  estate  in  favor  of  the  wife. 
This  was  done  without  any  notice  to  I.  P.  Bros,  also 
made  a  settlement  with  the  second  indorser  M.,  who 
was  embarrassed  and  made  a  compromise  with  his 
Creditors,  whereby  they  released  him  from  all  further 
liability  in  consideration  of  a  certain  bond  and  mort- 
gage, from  which  it  was  in  evidence  that  P.  Bros,  re- 
ceived an  amount  not  exceeding  $800.    This  settlement 


was  also  made  without  I.'s  knowledge.  In  an  ac4ioa 
by  P.  Bros,  against  I.  upon  his  contract,  I.  claimed  that 
if  called  upon  to  indemnify  P.  Bros,  he  was  entitled  to 
any  collaterals  held  by  them  as  security  for  the  debt, 
and  that  their  action  in  making  the  above  settlements 
without  his  knowledge  and  consent  had  released  and 
discharged  him  from  his  obligation: 

Heldf  that  though  I.  was  a  surety  his  equity  being 
subsequent  to  that  of  the  indorser,  he  had  no  claim  to 
stand  in  P.  Bros.'  place  as  against  them : 

Eddy  aUo,  that  if  P.  Bros,  had  exereised  all  reaaon- 
able  diligence  in  the  ooUeotion  of  the  note  and  ool* 
laterals,  and  had  applied  the  proceeds  thereof  at  their 
true  value,  they  had  done  all  Uiey  were  required  to  do 
in  order  to  fix  I.  for  the  amount  of  his  collateral  obli- 
gation and  were  therefore  entitled  to  recover. 

Error  to  the  Common  Fleas  of  Bradford 
County. 

Debt,  by  Horace  Pomeroy  and  S.  W.  Pomeroy, 
trading  as  Pomeroy  Bros.,  against  Walter  G« 
Tracy,  to  recover  $500,  with  interest  thereooi 
from  April  16,  1877. 

On  the  trial,  before  Mobrow,  P.  J.,  the  follow- 
ing  facts  appeared  :  The  Towanda  Eureka  Mower 
Company  made  their  note  to  Pomeroy  Broa.  for 
$5000,  payable  to  the  order  of  0.  D.  Bartlett,  and 
doe  at  ninety  days,  which  was  indorsed  for  the 
company's  accommodation  by  0.  D.  Bartlett  and 
John  F.  Means.  This  note  was  renewed  from 
time  to  time  until  January  8,  1877.  This  last 
note  was  protested  for  non-payment,  and  suits 
were  brought  against  the  maker  and  O.  D* 
Bartlett,  one  of  the  indorsers,  and  judgment  ob- 
tained. 

Upon  January  6,  1877,  three  days  after  the 
last  note  was  given,  Bartlett  assigned  to  Pomeroy 
Bros.  $5000  of  a  certain  judgment  of  $10,000 
against  John  S.  and  S.  D.  Madden  as  collateral 
for  the  payment  of  the  note  given  by  the  Towanda 
Eureka  Mower  Company. 

On  April  16,  1877,  W.  G.  Tracy,  the  defen- 
dant, entered  into  the  following  agreement  with 
Pomeroy  Bros. : — 

'*  Whereas,  Pomeroy  Brothers  are  the  holders  of  a 
certain  promissory  note,  made  by  the  Towanda  Buraka 
Mower  Company,  to  the  order  of  0.  D.  Bartlett,  at  90 
days,  for  the  snm  of  $5000.00,  and  indorsed  by  the 
said  O.  D.  Bartlett,  which  note  was  dated  January  3, 
1877,  and  whereas  said  Pomeroy  Brothers,  hold  the 
assignment  of  a  portion  of  a  Judgment  against  J.  8« 
Madden,  as  oollateral  secnrity  to  said  note,  and  who^ 
as  said  Pomeroy  Brothers  desire  farther  security  on 
said  note,  now,  in  consideration  of  said  reqnest,  and 
the  sam  of  |1.00  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  I  hereby  promise  to 
pay  to  said  Pomeroy  Brothers  any  sum  which  th^ 
may  fail  to  collect  on  said  note,  or  from  said  collateral, 
not  exoeeding,  in  the  whole  deMsncy  which  I  am  to 
make  up,  the  sum  of  $500.00  with  interest  from  this 
date.  Witness  my  hand  and  seal  the  16th  day  of 
April  A.  D.  1877.  "  W.  O.  Tract.    [3eal.]»' 

Pomeroy  Bros.,  having  issued  execution  against 
the  Maddens,  upon  the  interest  in  the  judgment 
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assigned  to  them^  levied  upon  certain  real  estate, 
and  sold  it  as  the  property  of  John  S.  and  S.  D. 
Madden.  A  deed  was  made  bj  the  sheriff  to 
PiNueroj  BroB,  for  this  Madden  land,  which  was, 
boveTer,  daitted  bj  Elisabeth  Madden,  wife  of 
John  S.  Madden,  and  the  Pomeroya  brought  an 
aetion  of  ejectment  against  her  and  her  hus- 
band to  recovei^  poesession  of  the  land  which  they 
had  porohaaed  at  sheriff's  sale.  This  ejectment 
suit  was  finally  settled  under  an  agreement 
in  writing  filed,  whereby  an  award  of  arbi- 
trators, with  the  same  force  and  effect  as  two 
Terdicts  and  judgments  theoeon,  was  made  in 
fa?or  of  Mrs.  Madden,  for  the  land  in  question, 
and  she  and  her  husband  executed  to  the  Pome- 
roys  a  mortgage,  subsequently  paid,  for  $8250, 
which  was  tdl  that  the  Pomeroys  ever  obtained 
on  the  Madden  judgment.  At  the  time  of  making 
this  settlement,  and  as  a  pari  thereof,  Pomeroy 
Bros,  assigned  to  Mrs.  Madden  all  their  interest 
in  this  judgment  against  J.  S.and  S.  D.  Madden, 
which  had  formerly  been  assigned  to  them  by 
0.  D.  Bartlett  as  collateral  security.  The  Pome- 
roys had  also  obtained  from  John  F.  Means,  the 
snbsequent  indorser  on  tl^e  Towanda  Eureka 
Mower  Company  note,  who  was  embarrassed  and 
made  a  compromise  with  his  creditors,  a  bond  and 
mortgage  for  $10,000  on  forty  acres  of  land  in 
the  township  and  borough  of  Towanda  in  con- 
sideration of  which  they  released  Means  from  all 
farther  liabiKty  upon  said  note.  This  mortgage 
was  taken  by  Pomeroy  Bros.,  together  with  one 
R.  0.  Smith,  to  whom  Means  was  indebted. 
Jodgment  was  afterwards  obtained  upon  the 
nxntgage,  and  the  land  sold  and  bought  in  by 
the  Pomeroys  and  Smith.  It  was  in  evidence 
that  the  value  of  the  interest  therein  belonging 
to  the  Pomeroys  did  not  exceed  $800. 

The  Towanda  Eureka  Mower  Company  was 
insolvent,  and  the  Pomeroy  Bros.,  having  rea- 
hzed  only  about  $4000  out  of  the  collateral 
securities  for  the  original  note  and  its  renewal 
to  January  3,  1877,  brought  this  suit  in  accord- 
aaee  with  the  term%  of  the  agreement  entered 
into  by  Walter  6.  Tracy  of  date  April  16, 1877. 

The  defendant  claimed  that  as  a  surety  for 
Bartlett  he  was  entitled  to  a  re-assignment  of  the 
Madden  judgment  given  by  Bartlett  to  the 
Pomeroys  as  collateral  security,  and  that  by  the 
[^ntifl^'  assigning  this  collateral  without  his 
knowledge  or  consent  he  was  released  and  dis- 
charged from  his  obligation.  He  also  claimed 
that  the  settlement  made  by  the  Pomeroy  Bros, 
with  Means  by  which  they  released  Means  from 
fvther  liability,  being  made  without  his  knowl- 
edge or  consent,  operated  as  a  further  discharge 
from  his  obligation,  and  that  therefore  the  plain- 
tiffs could  not  recover. 

The  defendant  requested  the  Court  to  charge, 
tjtfer  aUaj  as  follows  : — 


(1)  The  assignment  by  Pomeroy  Brothers  to 
Elizabeth  Madden  of  their  interest  in  the  judg- 
ment against  J.  S.  db  S.  D.  Madden,  which  had 
been  assigned  to  them  by  O.  D.  Bartlett  as  col- 
lateral security  for  the  note  of  the  ToWanda 
Eureka  Mower  Company,  indorsed  by  said  Bart- 
lett and  John  F.  Means^  iras  a  conversion  of  it 
to  their  own  use,  and  they  are  chargeable  with 
its  full  value.  Antwr.  This  point  is  refused 
under  the  evidence  in  this  case.  (Third  assign- 
ment of  error.) 

(2)  If  the  jury  believe  Pomeroy  Brothers 
released  their  interest  in  the  Madden  jodgment 
which  they  had  obtained  as  security  for  their  in- 
debtedness against  O.  D.  Bartlett,  without  the 
consent  of  Walter  Q.  Tracy,  who  is  the  surety 
of  the  said  Bartlett,  said  release  operates  as  a 
discharge  of  said  Tracy  from  all  liability  there- 
for, and  therefore  the  plaintifis  cannot  recover  in 
this  case.  Amwer.  Refiued*  (Fourth  assign- 
ment of  error.) 

(3)  The  acceptance  by  the  Pomeroy  Brothers 
from  John  F.  Means  of  his  bond  and  mortgage 
dated  July  8th,  1879,  given  to  them  and  R.  5. 
Smith  to  secure  the  payment,  inUr  alia^  of  the 
note  of  the  said  Towanda  Eureka  Mower  Com- 
pany, indorsed  by  said  Bartlett  and  said  Means, 
and  the  agreement  contained  in  the  said  bond 
that  the  said  Means  was  to  be  released  from 
further  liability  upon  said  note,  and  the  subse- 
quent sale  of  the  mortgaged  premises  upon  said 
mortgage,  satisfied  said  Pomeroy  Brothers'  in- 
debtedness against  said  Means,  and  released 
Walter  G.  Tracy,  the  surety  of  said  Bartlett. 
Answer.    Refmed,     (Fifth  assignment  of  error.) 

(4)  If  the  jury  believe  Pomeroy  Brothers 
released  John  F.  Means  Irom  further  liability 
upon  said  note  of  the  said  Towanda  Eureka 
Mower  Company,  when  they  aecepted  his  said 
bond  and  mortgage  without  the  consent  of  Walter 
6.  Tracy,  said  release  operated  as  a  discharge  of 
said  Tracy,  and  the  pkiintiffs  cannot  recover. 
Answer,    Refused.    (Sixth  assignment  of  error.) 

Verdict  for  plainti£&  for  $797.50,  and  judg- 
ment thereon.  Whereupon  the  defendant  took 
this  writ,  assigning  for  error,  inter  alia^  the 
refusal  of  the  points  above  quoted. 

Rodney  A.  Mercury  for  plain tifi"  in  error. 
The  use  made  by  the  plaintiff  of  the  Madden 
judgment,   placed    in   their  hands  as  collateral 
security,  without  the  consent  of  the  surety,  was  an 
improper  one. 

Mann  v,  McDonald,  10  Watts,  273, 
Diller  v,  Brubaker,  52  Pa.  St.  498. 
Conynghsm's  Appeal,  57  Id.  474. 
2  Am.  V,  Eog.  Bnojo.  of  Law,  46. 
The  plaintiff  had  no  right  to  use  the  collateral 
without  notice  to  the  surety. 
Davis  r.  Funk,  39  Pa.  St.  243. 
Sitgreaves  v.  Bank,  49  Id.  359. 
When  the  surety  is  called  on  to  pay,  he  is  en* 
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titled  to  the  collaterals,  and  if  the  creditor  cannot 
produce  them,  through  his  own  action,  the  debt 
is  extin^ished. 

Neflf '8  Appeal,  9  W.  &  8.  43. 

Templeton  v.  Shaklej,  107  Pa.  St.  380. 

Hamphrej  i;.  Bank,  113  Id.  417. 

Otis  V.  Van  Storoh,  1  New  Eng.  Rep.  146. 

Donnell  v.  Wyckoff,  49  N.  J.  L.  48. 

Lyon  V,  Bank,  12  S.  &  R.  67. 

Collingwood  v.  Irwin,  3  Watts,  306. 

Beale  v.  Bank,  6  Id.  529*  ■ 

Muirhead  v.  Eirkpatrick,  21  Pa.  St.  237. 

Hanna  v.  Holton,  78  Id.  334. 

McQueen's  Appeal,  104  Id.  595. 

Spalding  v.  Bank,  9  Id.  28. 

Bank  v.  Peabodj,  24  Id.  457. 

Stuart  V.  Bigler,  98  Id.  80. 
If  a  creditor  release  a  security  which  he  has 
obtained  for  the  whole  debt  it  will' operate  as  a 
discharge  of  the  surety  from  all  liability. 

Holt  ».  Bodey,  18  Pa.  St.  212. 

Tiers  v.  Blair,  3  Phila.  451. 
Lewis  M.  Hall  (  William  T.  Bavies  and  E.  B. 
Parsons  with  him),  for  defendants  in  error. 

April  16,  1888.  The  Court.  The  princi- 
ples of  subrogation  in  equity  have,  in  our  opin- 
ion, no  application  whatever  to  this  case;  the 
only  question  is,  whether  or  not "  the  plaintiffs 
have  proceeded  upon  the  note  and  the  collaterals 
with  due  diligence,  and  >have  in  good  faith  ap- 
plied the  proceeds,  and  having  exercised  such 
diligence,  have  failed  to  collect  the  full  amount 
of  the  note. 

The  Eureka  Company  were  the  principaf 
debtors,  and,  in  equity  and  good  conscience, 
ought  to  to  pay  the  debt  for  which  the  bond  in 
suit  was  taken  as  an  additional  security.  Bart- 
lett  and  Means  were  accommodation  indorsers 
merely,  and  therefore  sureties  for  the  company, 
and  so  was  Tracy  a  surety,  but  his  equity  at- 
tached, subject  to  the  prior  equities  of  Bartlett 
and  Means  ;  he  assumed  a  new  and  independent 
responsibility,  with  knowledge  of  their  antecedent 
equities.  He  was  a  volunteer ;  his  undertaking 
was  at  the  instance  of  Pomeroy  Brothers,  in 
order  to  better  secure  the  debt  owing  to  them. 

If  Tracy  had  paid  the  $500  in  full  satisfaction 
of  Pomeroy  Brothers'  claim,  he  might  perhaps 
have  been  subrogated  to  their  rights  as  against 
the  company.  This  would  probably  depend  upon 
the  special  circumstances  under  which  the  obliga- 
tion was  assumed.  But  we  cannot  see  upon  what 
principle  he  could  have  been  substituted  to  their" 
rights,  as  against  Bartlett  and  Means,  whose 
equities  were  not  only  essentially  equal  to  but 
earlier  than  his..  Nor  is  it  entirely  clear  to  our 
minds  that  Bartlett  or  Means,  upon  payment  of 
the  whole  debt,  would  have  had  any  such  right  as 
against  Tracy ;  for  his  liability,  as  we  have  said, 
was  incurred  not  at  the  instance  of  the  company, 
the  principal  debtor,  or  for  its  advantage,  or  to 
the  disadvantage  or  delay  of  the  indorsers ;  the 


obligation  in  suit  was  an  independent  under- 
taking on  the  part  of  Tracy,  which  could  do  the 
company  no  good  and  the  indorsers  no  harm. 

It  is  a  general  doctrine  of  equity,  that  where  a 
surety  pays  the  debt  of  his  principal,  he  may 
avail  himself  of  the  securities  which  the  princi- 
pal has  placed  in  the  creditor's  power,  *^  but,"  as 
Mr.  Justice  Sbrgb ant  said  in  Potts  v.  Nathans  (1 
W.  &  S.  155),  '^  where  such  means  consist  of  the 
responsibility  of  an  individual,  becoming  a  later 
surety  or  guaranty  for  the  same  debt  of  the 
principal,  there  arises  a  conflict  of  equities,  which 
may  give  rise  to  new  questions  as  to  priority, 
between  the  former  and  the  latter  surety,  sucli 
latter  surety,  stipulating  at  the  instance  of  the 
principal  to  pay  the  debt,  suffers  no  absolute  in- 
justice in  being  obliged  to  do  so,  since  he  is  com- 
pelled to  perform  no  more  than  he  undertook,  and 
has  no  right  to  complain  that  he  is  not  allowed  to 
use,  as  a  /payment  by  himself,  the  money  whtoh 
proceeds  from  another  person  whom  his  principal 
was  previously  bound  to  save  harmless.  How 
the  equity  would  be,  in  a  naked  case  6f  this  kind, 
I  give  no  opinion.  It  is  safficient  that  it  \s 
settled,  that  if  the  interposition  of  the  second 
surety  may  have  been  the  means  of  involving  the 
first  in  the  ultimate  liability  to  pay,  the  equity  of 
the  first  surety  decidedly  preponderates." 

If  Tracy  liad  simply  agreed,  at  the  instance  of 
Pomeroy  Brothers,  to  becotne  boiind  as  an  ad- 
ditional surety  for  the  payment  of  this  debt,  to 
the  amount  of  $500 ;  if  that  were  the  "  naked 
case"  presented,  we  cannot  see  that  Tracy  would 
have  any  right  to  complain,  if  he  was  obliged  to 
do  just  what  he  undertook  to  do ;  or  that  he  was 
not  allowed  to  use  the  Madden  collateral,  becaoae 
that  collateral  did  not  belong  to  the  company  but 
to  Bartlett,  whom  the  company  was  previoariy 
bound  to  save  harmless ;  and  if  the  interposition 
of  Tracy  was  in  no  sense  an  advantage  to  the 
company,  and  could  not  be  the  means  of  involving 
the  indorsers  in  the  ultimate  liability  to  pay,  we 
cannot  discover  any  equity  which  would  arise  if 
the  controversy  were  between  the  indorsers  and 
Tracy,  to  impose  the  ultimate  liability  on  him. 

The  nature  and  extent  of  the  engagement  into 
which  Tracy  entered  is,  therefore,  to  be  ascer- 
tained from  the  terms  of  the  writing  in  suit ;  the 
question  of  his  liability  must  be  determined  upon 
the  reasonable  construction  of  the  contract,  by 
which  his  liability  is  attested;  Tracy's  obliga- 
tion to  pay  was  not  an  absolute  one,  it  was  quali- 
fied by  certain  conditions.  He  was  bound  to  do 
just  what  he  agreed  to  do,  and  no  more.  He 
promised  <<  to  pay  to  Pomeroy  Brothers  any  sum 
which  they  might  fail  to  collect  on  said  note,  or 
from  said  collaterals,"  not  exceeding,  in  the  whole 
deficiency  which  he  was  to  "  make  up"  the  sum 
of  $500,  with  interest,  etc.  The  failure  to  col- 
lect, which  was  in  the  mind  of  the  parties,  was 
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of  course  such  as  resulted  from  a  reasonable  effort 
ia  that  behalf,  and  the  question  of  fact  for  the 
jury  was  whether  Pomeroj  Brothers  exercised 
reasonable  diligence  in  the  collection  of  the  note 
and  the  collaterals.  If  thej  have  done  so,  and 
have  jostly  and  in  good  faith  applied  the  proceeds 
of  the  collection,  at  their  true  value,  to  the  debt, 
they  have  done  all  they  were  required  to  do,^in 
order  to  fix  Tracy  for  the  amount  of  his  collateral 
obligation. 

It  is  conceded  that  the  Eureka  Company  was 
pursued  to  insolvency,  and  that  no  money  could 
be  made  more  than  was  made  from  that  source ; 
it  is  also  conceded  that  the  plaintiffs  were  not 
able  to  collect  anything  from  Bartlett.  It  is  of 
no  consequence  to  Tracy  that  the  collaterals  were 
transferred  to  Mrs.  Madden,  if  their  value  was 
exhausted;  if  Bartlett*  to  whom  they  belonged 
consented  to  this,  Tracy  had  no  right  to  complain. 
Tracy  had  no  claim  to  these  collaterals  by  subro- 
gation or  otherwise ;  his  right  under  his  contract 
with  Pomeroy  Brothers  was  to  have  a  Ireasonable 
efibrt  made  to  collect  them,  and  to  have  the  pro- 
ceeds of  collection  applied  to  this  debt,  at  their 
actual  or  real  value,  and  this  according  to  the 
finding  of  the  jury  was  done. 

Means,  it  is  conceded,  was  insolvent ;  he  com- 
promised with  his  creditors.  Pomeroy  Brothers 
andR.  O.  Smith,  together,  took  a  mortgage  on 
forfy  acres  of  land  worth  $1750  to  $1800 ;  there  is 
no  evidence  that  anything  better  could  have  been 
done,  or  that  any  more  of  the  claim  could  have 
been  made  out  of  him ;  indeed,  it  is  not  shown 
be  had  any  other  prppe^y,  Jt  is  true,  that  upon 
tbe  delivery  of  this  mortgage,  Pomeroy  Brothers 
released  Means  from  further  liability  on  the  note, 
but  they  were  of  no  consequence  to  Tracy.  Means 
was  only  a  surety,  and  Tracy,  as  we  have  said, 
bad  no  equity  which  would  entitle  him  to  stand 
in  Pomeroy's  place  as  against  Means.  Mr. 
Pomeroy  had  taken  the  kernel  out  of  Means's 
estate,  and  Tracy  was  not  in  a  position  to  de 
mand  that  the  empty  shell  must  be  turned  over 
to  him,  before  any  liability  would  attach  on  his 
bond.  The  duty  of  Pomeroy  Brothers  was  to 
use  every  reasonable  effort  to  collect  the  note,  and 
also  the  collaterals,  and  when  they  had  done  this, 
without  realizing  tbe  full  amount  of  these  claims, 
their  right  of  action  against  Tracy  was  complete. 
Pomeroy  Brothers  were  not  bound  to  await  the 
mere  possibility  that  Bartlett's  collaterals  might 
some  time  become  available,  or  that  Means  might 
rise  above  insolvency. 

We  are  of  opinion  that  the  case  was  pit>perly 
submitted  to  the  jury,  and — 
The  judgment  is  affirmed. 
Opinion  by  Clark,  J. 
Thumkst,  J.,  absent.  8.  h.  t. 


&xpi)anB*  Court. 


February  33,  1888. 

Stiver's  Estate. 

Wiils — Construction  of  ^Specific  behests  of 
income  to  wife  and  children — Accumulations 
after  payment  of— To  whom  payable — A 
restricted  meaning  cannot  be  given  to  a  will 
where  the  effect  would  be  to  lead  to  an  intestacy. 

Sur  exceptions  to  adjudication. 

At  the  audit,  before  Penrose,  J.,  the  follow- 
ing facts  appeared :  Christian  Stiver,  the  testator, 
died  October  25,  i886,  leaving  a  will  duly 
proved,  wherein  he  provided,  inter  alia^  after 
several  specific  bequests,  as  follows : — 

<<All  the  balance  of  my  estate,  real,  personal,  and  mixed, 
of  whatever  kind  and  wherever  situate  not  hereinbefore 
disposed  of,  I  give,  devise,  and  bequeath  unto  my  execu- 
tors hereinafter  named,  and  to  the  survivors  of  them,  to 
hold  the  same  in  trust,  for  the  uses  and  purposes  following, 
that  is  to  say,  in  trust  to  collect  the  rents,  issues,  and  pro- 
fits of  all  my  said  estate  and  to  make  distribution  and 
division  of  the  net  income  arising  therefrom  as  follows:— 

First,  To  repay  his  wife  «*  twenty  five  hundred  dol- 
lars*' which  she  received  fi-om  her  grandfather  and  placed 
in  testator's  hands. 

Second.  **  To  pay  my  said  wife  during  the  full  term 
of  her  natural  life  one-third  of  the  entire  balance  of  net 
income  which  may  come  into  their  hands  or  be  under 
their  control  from  my  estate,  such  payments  to  be  made 
monthly  unless  my  wife  request  otherwise,  this  to  be  in 
full  satisfaction  of  my  wife's  claim  to  dower  in  my 
estate.     .     .    . 

Third,  "  I  direct  my  executors,  should  my  estate  per- 
mit, to  pay  to  my  son  Elwood  in  monthly  payments  the 
sum  of  seventy-five  dollars  each  month,  and  also  to  my 
son  Charles  Ik  a  similar  sum  each  month,  these  payments 
to  terminate  when  my  youngest  child  then  living  may 
become  of  age.     .     .     . 

Fourth,  "  When  my  son,  William  C.  Stiver,  shall  reach 
the  age  of  twenty- one,  and  my  daughter,  who  is  my 
youngest  child,  be  then  living,  I  direct  my  executors, 
should  my  estate  permit,  to  p«y  mv  said  son  in 
monthly  payments  the  sum  of  seventy-five  dollars  each 
month,  these  payments  to  terminate  when  my  daughter, 
if  living,  becomes  of  age.     .     .     . 

Fifth,  "  I  direct  my  executors  to  pay  unto  the  guardian 
of  any  of  my  children  who  may  be  minors  at  the  date  of 
my  decease,  such  sums  as  from  time  to  time  my  executors 
may  deem  proper  for  support  and  maintenance. 

Tenth,  **  When  my  youngest  living  child  becomes  of 
age  I  then  direct  my  executors  to  divide  the  net  balance  of 
income  which  may  come  into  their  hands  into  four  paru, 
and  to  pay  an  equal  portion  thereof  .  .  .  to  my  son 
Elwood,  and  upon  h»  death  to  his  issue,  .  .  . 
another  equal  portion  thereof  to  my  son  Charles  L.,  and 
upon  his  death  to  his  issue,  .  .  .  another  equal  por- 
tion thereof  to  my  son  William  C,  and  upon  his  death  to 
his  issue.  .  .  .  And  another  equal  portion  thereof  to 
my  daughter  Fannie  P. ,  and  upon  her  death  to  her  issue. 

.  .  .  In  the  event  of  the  death  of  any  one  or  more 
of  my  children,  without  leaving  issue  surviving,  and  also 
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in  the  event  of  such  issue  though  surviving  its  parent, 
yet  ultimately  dying  during  the  pending  of  this  trust, 
without  leaving  issue,  I  direct  my  executors  to  pay  the 
portion  of  income  bequeathed  to  such  child  or  children  in 
equal  parts  to  any  tunriving  child  or  children  of  mine, 
the  issue  of  any  deceased  children  to  take  their  parenu' 
share. 

"Upon  the  death  of  my  wife,  my  executors  shall  make 
similar  distribution  among  my  said  children  or  their  issue 
of  the  additional  income  prior  to  such  decease  paid  to  her. 

**  This  trust  shall  continue  until  the  death  of  the  last  of 
'  my  children,  at  which  time  and  upon  the  happening  of 
which  event  subject  to  the  rights  of  my  wife  under  my 
will,  should  she  be  then  living,  I  direct  the  entire  princi- 
pal of  my  estate,  from  which  the  legacies  hereinafter 
specified  shall  hare  been  previously  deducted  at  the  times 
therein  designated,  shall  be  equally  divided  among  my 
grandcbildrt*n  per  capita  and  not  fir  stirpes,  the  issue  of 
any  deceased  grandchild  to  take  the  parent's  share." 

On  November  3,  1887,  the  testator's  executors 
filed  an  account  showing  that  after  the  payment 
of  all  the  charges  on  the  income  of  the  estate  up 
to  the  date  of  the  account,  there  had  acoiinu- 
lated  the  sum  of  I5096.91.  This  amount  the 
Auditing  Judge  held  was  undisposed  of  in  the 
testator's  will,  and  he  thereupon  awarded  the 
same  under  the  intestate  law,  one-third  to  the 
widow  and  two-thirds  to  the  children. 

To  this  award  exceptions  were  filed  by  one  of 
the  executors,  and  one  of  the  testator's  children 
excepted  to  the  portion  of  the  adjudication 
ordering  an  immediate  distribution  of  the  fund. 

Joseph  M,  Pile,  for  exceptants. 

No  presumption  of  an  intent  to  die  intestate 
as  to  any  part  of  the  estate  is  to  be  made  when 
the  words  of  the  testator  will  carry  the  whole. 
Stehman  v.  Stehman,  i  Watts,  466, 
Little's  Appeal,  31  P.  F.  S.  190. 
Raudenbach's  Appeal,  6  Norris,  51. 

It  is  well  settled  that  a  will  must  be  so  con- 
strued as  to  avoid  a  partial  intestacy  unless  the 
contrary  is  unavoidable.  • 

Board  of  Missions'  Appeal,  10  Norris,  507. 

Hofius  V,  Hofius,  1 1  Id.  305. 

Roland  v.  Miller,  4  Out.  50. 

We  are  not  to  fconsider  the  exact  order  in 
which  words  are  placed  if  a  different  arrange- 
ment will  better  answer  the  apparent  intent  of 
the  testator.  A  particular  intent  inconsistent 
with  the  whole  scheme  of  the  will  must  give  way 
to  the  latter. 

Ferry's  Appeal,  13  Weekly  Notes,  349 ;  6  Out.  207. 

Adams's  Estate,  16  Id.  272. 

Butz  V.  Butz,  2  Pennyp.  270. 

Frank  M,  Oody,  for  the  widow. 

All  surplus  incomes  are  accumulations. 

McKee's  Appeal,  15  Norris,  277. 

Eberly's  Appeal,  17  Weekly  Notes,  2. 

The  testator  does  not  expressly  dispose  of 
these  accumulations.  He  does  not  refer  to  them 
in  the  tenth  clause  of  his  will.  He  evidently 
did  not  anticipate  any  such  accumulations,  and 


I  therefore  did  not  dispose  of  them.    To  hold  the 
contrary  would  be  to  make  a  will  for  him. 

2  Jarman  on  Wills,  pp.  61  and  8a 

Zerbe  V.  Zerbe,  84  Pa.  St.  147. 

Vamer's  Appeal,  87  Id.  422. 

Bainbridge's  Appeal,  97  Id.  482. 
If  this  fund  is  to  be  disposed  of  under  the  in- 
testate law,  the  widow  is  entitled  to  take  as  well 
as  the  children. 

She  is  not  bound  by  having  taken  under  die 
will. 

Carmen's  Est.,  11  Weekly  Notes,  95. 

Gnm's  Appeal,  13  Out.  391. 

Reed's  Estate,  i  Norris,  428. 

NjeflPs  Appeal,  52  Pk.  St.  326. 

Massey's  Appeal,  7  Norris,  474. 

Yard  v.  Murray,  5  Id.  1 13. 

March  3, 1888.  The  Court.  It  is  clear  from 
a  careful  consideration  of  the  will  that  the  testa- 
tor has  not  failed  to  dispose  of  the  entire  income 
of  the  residuary  estate,  and  that  his  widow  is  not 
entitled  to  participate  in  the  accumulations  whidi 
have  arisen.  The  gift  to  her  is,  in  express 
terms,  of  one-third  of  such  income ;  and  the 
accumulations  result  from  the  fact  that  while 
there  is  a  present  gift  of  the  balance  to  the 
children,  its  payment  in  ful)  is  postponed  until 
the  youngest  attains  majority.  But  accumulatioD 
is  forbidden,  except  for  purposes  which  do  not 
exist  in  the  present  case,  by  the  Act  of  1^53; 
and  where  the  postponement  of  possession  is 
purposeless,  the  beneficiary  is  entitled  at  once. 
(Gray  on  Perp.,  sec.  120;  Jarman  on  Wills, 
252.  See  also  McKee's  Appeal,  15  Norris,  277 ; 
Potter's  Esute,  13*  Phila.  295.) 

We  have  no  right  to  say  that  the  direction  in 
the  tenth  clause  of  the  will,  when  the  youngest 
child  becomes  of  age,  '<to  divide  the  net  bal- 
ance of  income  which  may  come  into"  the 
hands  of  the  executors  among  the  children,  etc., 
refers  only  to  income  received  thereafter.  The 
words  *'  which  may  come  into  their  hands"  are 
general,  and  apply,  grammatically  and  with 
entire  accuracy,  to  any  income  received  after  the 
death  of  the  testator.  A  restricted  meaning 
cannot  be  given  where  the  effect  would  be  to 
lead  to  an  intestacy.  (Stehman  9.  Stehman,  i 
Watts,  466;  Little's  Appeal,  31  Smith,  190; 
Miller's  Appeal,  3  Amerm.  459,  etc.  etc.) 

The  accumulations  must  therefore  b&  awarded 
to  the  children  of  the  testator,  to  the  exclusion 
of  his  widow,  the  shares  of  minors  being 
retained  until  their  majority,  and  the  shares  of 
others  being  now  payable.  The  supplemcntol 
adjudication  will  be  so  amended.  Let  a  decree 
be  prepared  accordingly. 

Opinion  by  Penrose,  J.  c.  k.  z. 
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Vou  XXL]    FRIDA  Y,  APKIL  af,  1888.      [No.  1 1 . 


gjtipreme  Courts 


Pennsylvania  Railroad  Co.  v.  Marchant. 

Reported,  ant€j  page  BOO. 

Dissenting  opinion  bj  Sterrett,  J.,  filed 
Apnl  23,  1888. 

This  contention,  involving  the  same  questions 
that  were  presented  in  Pennsylvania  Railroad 
Co.  V.  Lippincott  and  others  (116  Pa.  472), 
binges  on  the  construction  of  Article  XVI.,  sec- 
tion 8,  of  the  Constitution,  viz:  << Municipal 
and  other  corporations  and  individuals,  invested 
with  the  privilege  of  taking  private  property  for 
paUic  use,  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  in  the  con- 
stroction  or  enlargement  of  their  works,  high- 
ways, or  improvements,  which  compensation 
shall  be  paid  or  secured  before  such  taking,  in- 
jury, or  destruction." 

In  effect,  the  obligation  thus  ordained  is 
written  into  every  grant  of  power  to  take  private 
property  for  railroad  purposes,  or  for  any  othef* 
specified  public  use,  and  requires  the  grantee  of 
that  privilege  to  make  just  compensation,  not 
only  for  property  actually  taken  (as  was  the  case 
under  former  Constitutions),  but  also  for  property 
injured  or  destroyed  in  consequence  of  the  legiti- 
mate exercise  of  the  grant,  in  the  manner,  and 
for  the  purposes  contemplated  by  the  charter  of 
the  company.  (Pennsylvania  Railroad  Co.  r. 
Duncan,  111  Pa,  352.)  If  it  is  insisted  on,  that 
compensation  must  be  paid  before  such  injury  or 
destruction.  We  have,  accordingly,  held,  very 
recently,  in  O'Brien  v.  Pennsylvania  Schuylkill 
Valley  Railroad  Co.  (21  Weekly  Notes,  141), 
that  if  compensation  for  such  consequential  in- 
jury to  adjacent  real  estate  be  not  paid  or 
secured  in  advance,  suit  may  be  brought  imme- 
diately after  the  work  is  undertaken,  in  which 
all  damages,  past  as  well  as  prospective,  may  be 
recovered  ;  that  the  injury,  for  which'  the  consti- 
tutional remedy  has  been  provided,  is  single  and 
indivisible,  and,  consequently,  only  one  action 
will  lie  therefor. 

The  injury  to  private  property  (no  part  of 
which  is  actually  taken)  resulting  from  carrying 
oot,  with  reasonable  and  proper  care,  the  public 
porposes  for  which  a  corporation  is  created  and 
invested  with  the  right  of  eminent  domain,  is 
regarded  in  the  nature  of  a  nrvitude^  fastened 


on  the  injured  property  by  the  locum  tenens  of 
th)3  Commonwealth  for  the  public  benefit,  for 
Whicli  compensation  is  to  be  made  in  advance, 
and  once  for  all.  The  Constitution  places  such 
claims  for  compensation  on  precisely  the  same 
footing  as  claims  for  damages  resulting  to  private 
property  from  an  actual  taking  of  a  part  thereof 
for  public  use. 

The  history  of  the  section  under  consideration 
and  the  evils  intended  to  be  remedied  thereby 
aire  too  generally  familiar  to  require  extended 
notice,  but  in  view  of  the  importance  of  the  sub- 
ject, it  may  be  well  to  state  briefly  how  the  pro- 
vision, in  its  present  form,  came  to  be  incorpo- 
rated in  the  Constitution. 

Under  the  provisions  of  the  common  law, 
every  public  improvement  was  preceded,  if  neces- 
sary, by  a  writ  of  ad  quod  damnum  to  ascertain 
what  damciges,  if  any,  subjects  of  the  Crown 
would  sustain  thereby  (1  Black.  Com.  139) ;  but 
Penn's  Concessions  of  1681  (3  Yeates,  372)  had 
the  efiect  of  so  relaxing  that  wholesome  rule  that 
compensation  for  private  property  taken  for  such 
public  purposes  as  turnpikes,  etc.,  was  provided 
for,  if  at  all,  by  the  Legislature,  as  matter  o( 
grace  and  not  of  right.  Then  fi^llowed  the  Con- 
sfitutional  guaranty  of  the  people  themselves, 
substantially  re-ordained  in  1838,  prohibiting 
their  representatives  from  investing  "  any  corpo- 
rate 4>ody  or  individual  with  the  privilege  of 
taking  private  property  for  public  use  without 
requiring  such  corporation  or  individual  to  make 
compensation  to  the  owner  or  owners  of  said 
property,  or  give  adequate  security  therefor 
before  such  property  shall  be  taken."  (Cons. 
1838,  Article  VII.,  section  4.)  In  the  absence 
of  special  charter  obligation  or  legislative  provi- 
sion more  comprehensive  and  stringent  than  the 
section  just  quoted,  corporations  were  not  liable 
for  anything  short  of  an  actual  taking.  In  other 
words,  without  such  taking  they  were  never 
liable,  under  that  section,  for  what  are  termed 
consequential  damages.  Cases  of  extreme  hard- 
ship arose  in  which  private  property,  no  portion 
of  which  was  taken,  was  greatly  damaged  in 
consequence  of  the  lawful  exercise  of  corporate 
authority  delegated  for  public  purposes.  Monon- 
gahela  Navigation  Co.  v.  Coon  (6  W.  &  S.  101), 
and  O'Connor  t;.  Pittsburgh  (18  Pa.  189),  are 
illustrations  of  this.  In  the  former  the  company, 
under  legislative  authority,  constructed  dams  in 
the  Monongahela  River,  one  of  which  caused 
backwater,  for  several  miles,  in  a  tributary  of 
that  river,  and  greatly  injured  Coon's  mill 
located  thereon.  This  Court,  reversing  the 
judgment  obtained  by  him  for  the  damages  said : 
*'*  The  plaintiff's  mill  was  not  taken  or  applied, 
in  any  legitimate  sense,  by  the  State  or  by  the 
company  invested  with  its  power ;  nor  can  it  be 
said  that  he  was  deprived  of  it*    .     .     .     •     The 
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State  is  not  bound  bejond  her  will  to  pay  for 
property  which  she  haa  not  taken  to  herself 
for  public  use."  Subsequently,  however,  the 
Legislature  provided  a  remedy  under  which  the 
owner  of  the  mill  was  compensated  for  the  dam- 
ages resulting  from  the  construction  and  main- 
tenance of  the  dam.  (Hon.  Nav.  Co.  v.  Coon, 
6  Pa-  379.) 

O'Connor  v.  Pittsburgh  was  a  case  of  still 
greater  hardship.  Chief  Justice  Gibson  declar- 
ing *<  it  is  inequitable  to  injure  the  property  of  an 
individual  for  the  benefit  of  the  many,"  and  sug- 
gesting that  the  Legislature  should  provide  a 
remedy,  said :  "  To  attain  complete  justice  every 
damage  to  private  property  ought  to  be  compen- 
sated by  the  State  or  corporation  that  occasions 
it,  and  a  general  statutory  remedy  ought  to  be 
provided  to  assess  the  value.  The  constitutional 
provision  for  the  case  of  private  property  taken 
for  public  use  extends  not  to  the  case  of  property 
injured  or  destroyed:  but  it  follows  not  that  the 
omission  may  not  be  supplied  by  ordinary  legisla- 
tion. No  property  is  taken  in  this  instance  ;  but 
the  cutting  down  of  the  street  consequent  on  the 
reduction  of  its  grade  left  the  building  useless 
and  the  ground  on  which  it  stood  worth  no  more 
than  the  expense  of  sinking  the  surface  of  it  to  a 
common  level.  The  loss  to  the  congregation  is  a 
total  one,  while  the  gain  to  the  property-holders 
in  the  neighborhood  is  immense.  The  Legisla- 
ture that  incorporated  the  city  never  dreftmt, 
that  it  was  laying  the  foundation  for  such  in- 
justice ;  but,  as  the  charter  stands,  it  is  unavoid- 
able." 

This  is  perhaps  the  first  appeal  that  came  from 
ithe  Bench  in  behalf  of  the  necessity  for*some 
general  provision  requiring  compensation  for 
property  **  injured  or  destroyed"  in  addition  to 
•the  then  existing  remedy  for  property  actually 
taken  for  public  use ;  and,  while  no  general 
•measure  of  relief  was  provided  by  the  Legisla- 
ture, the  subject  was  never  lost  sight  of  by  the 
.people  until  it  was  incorporated  in  the  present 
Constitution. 

When  the  Constitution  of  1838  was  adopted 
railroads  were  in  thejr  infancy,  but  they  soon 
multiplied  rapidly,  and  the  Legislature  in  provid- 
ing liberally  for.  their  needs,  on  the  one  hand, 
and  for  the  protection  of  private  property  rights, 
to  some  extent,  on  the  other,  enacted  laws  by 
which  a  mode  of  compensation  was  provided  not 
only  for  .property  taken,  but  also  for  injuries  result- 
ing to  the  residue  of  a  property,  part  of  which  only 
was  taken  for  railroad  purposes.  These,  together 
with  similar  provisions  in  special  cases,  were  a 
great  4Mlvance  on  the  constitutional  guaranty  of 
1838,  which,  as  we  have  seen,  required  compen- 
sation only  for  property  actually  taken  ;  but  they 
left  unprovided  for  cases  of  direct  and  serious  in- 
jury and  damage  to  adjacent  private  property^  no 


part  of  which  ^as  actually  taken  for  public  use, 
and  when  the  people  resolved  to  change  their  or- 
ganic law,  they  determined  to  provide  speeiallj, 
not  only  for  that  omission,  among  others,  but  also 
to  place  the  whole  subject  beyond  the  control  of 
their  representatives  in  the  Legislature.  No  one 
familiar  with  the  history  of  the  times  or  who 
reads  the  debates  in  the  Constitutional  Conven- 
tion'can  for  a  moment  doubt  the  accuracy  of  this 
statement. 

Referring  to  the  justice  and  necessity  of  requir- 
ing compensation  for  damages  to  adjacent  prop- 
erty— no  part  of  which  is  taken — resulting  from 
the  construction  and  careful  operation  of  rail- 
roads, a  distinguished  delegate  from  Philadelphia 
said  :  "  When  a  railroad  runs  through  a  man'a 
property,  close  to  his  baxn  or  house,  you  take 
into  view  the  disadvantages  caused  by  the  close 
proximity  of  the  road,  the  danger  of  fire,  the 
annoyance  from  sparks,  smoke,  etc.  •  •  •  But, 
if  the  road  was  not  to  run  through  the  man's 
property,  but  near  it,  no  matter  what  injury  to 
his  property,  he  would  get  just  nothing."  (3 
Debates,  589.)  The  rule  as  to  measure  of  dam- 
ages, here  referred  to,  is  the  familiar  one  adopted 
in  Schuylkill  Navigation  Co.  v.  Thobum  (6  S.  A 
R.  411),  and  recognized  in  so  many  of  our  cases, 
among  the  last  of  which  is  Railroad  Co.  v.  Setx- 
ler  (112  Pa.  56),  namely,  the  difference  between 
what  the  property  would  have  sold  for  before  the 
construction  of  the  road  and  what  it  would  have 
sold  for  after  the  road  was  completed,  taking  into 
consideration  the  risk  of  fire  necessarily  incident 
to  the  proper  and  legitimate  use  of  locomotives, 
and  all  such  matters  as,  owing  to  the  peculiar  lo- 
cation of  the  road,  may  affect  the  convenient  usto 
and  future  enjoyment  of  the  property,  and  ex- 
cluding everything  of  a  speculative  nature. 

On  4he  same  subject,  the  distinguished  presi- 
dent of  that  body  said:  <* There  is  no  reason 
why  a  man  in  the  neighborhood  of  a  public  work, 
injured  by  the  construction  of  it,  should  not  re- 
cover damages  just  as  much  if  his  property  is 
not  taken  as  if  it  is.  For  instance,  the  comer 
of  a  man's  farm  is  taken ;  he  comes  for  damages. 
What  is  the  injury  done  to  him  by  that  in  the 
taking  of  his  pi-operty  ?  It  is  the  value  of  the  part 
of  the  farm  taken ;  but  the  value  of  the  whole 
has  been  injured;  that  is,  his  property  in  the 
vicinity  of  the  work  has  been  injured.  He  re- 
covers damages  every  day  for  that ;  and  yet,  if 
it  so  happens  that  they  must  go  just  an  inch  out- 
side of  the  comer  of  his  farm,  and  he  may  be 
equally  injured,  he  cannot,  under  this  hlmd 
clause,  as  I  may  call  it,  in  our  present  Constitu- 
tion, recover  a  dollar  of  damages.  Sir,  let  us 
try  and  regulate  that,  and  restore  it  to  the  reason 
and  the  experience  and  protection  of  the  com- 
mon law  by  providing  that  when  these  works  are 
made,  the  property  injured  by  them,  whether 
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part  of  that  property  is  taken  or  not,  shall  be 
entitled  to  recover  damages ;  that  is,  if  the  value 
1^  the  property  in  the  neighborhood  is  depre- 
ciated, its  owners  shall  recover  the  difference  be- 
tween what  the  property  would  have  sold  for  be- 
fore, the  work,  and  what  it  would  sell  for  after- 
wards."   (3  Debates,  597.) 

These  learned  gentlemen  not  only  *<  under- 
stood the  meaning  of  words,*'  but  they  accu- 
rately voiced  the  views  and  purposes  of  those 
who  framed  the  section  in  question,  and  also  of 
the  people  by  whom  it  was  ratified. 

Another  phase  of  the  evil,  just  referred  to,  was 
the  injury  to  abutting  property  owners  by  the 
authorized  location  and  maintenance  of  railroads 
on  streets  and  other  public  highways.  In  a  long 
line  of  cases,  prior  to  the  adoption  of  the  present 
Constitution,  commencing  with  the  Philada.  and 
Trenton  Railroad  Co.  (6  Whart.,  25),  it  was 
held  that^  the  constitutional  provision  of  1838 
did  not  prohibit  the  Legislature  from  granting  to 
a  railroad  company  the  privilege  of  constructing 
and  operating  a  railroad  on  public  streets  or 
highways  without  requiring  compensation  to  be 
made  to  abutting  property  owners,  and  however 
much  their  property  might  be  injured  and  depre- 
eiated  in  consequence  thereof,  they  were  without 
redress.  Cleveland  and  Pittsburgh  Railroad  Co. 
r.  Speer  (56  Pa.  325)  is  a  case  in  which  a  ver- 
dict for  $1 362.50  damages,  caused  by  noise,  smoke, 
offensive  smells,  etc.,  whereby  plaintiff  was  de- 
prived of  the  proper  enjoyment  of  his  dwelling, 
etc.,  was  set  aside,  because  the  railroad  company 
was  lawfully  occupying  the  street  without  any 
obligation  to  make  compensation  for  any  injury 
resulting  from  the  legitimate  operation  of  its 
road. 

These  are  some  of  the  evils  that  called  loudly 
for  a  constitutional  remedy ;  and  from  the  history 
of  the  section  adopted,  and  everything  connected 
therewith,  it  is  perfectly  clear  that  it  was  the 
purpose  of  its  framers,  as  well  as  the  people  they 
represented,  to  prevent  the  building  of  railroads 
or  the  prosecution  of  any  great  public  enterprise 
at  the  involuntary  expense  or  sacrifice  in  property 
of  any  private  citizen,  eitheri|fbr  construction, 
maintenance,  or  operation.  This  is  so  plainly 
written  on  every  page  of  that  history  that  the 
wayfarer,  though  not  learned  in  the  law,  cannot 
fail  to  read  and  understand. 

In  view  of  all  the  foregoing  and  other  con 
siderations,  it  was  deemed  just  and  equitable  to 
make  general  and  permanent  provision  for  com- 
pensation for  property  injured  or  destroyed  with- 
out actual  taking,  as  well  as  for  property  taken 
for  public  use.  The  result  was  the  adoption  of 
the  8th  section,  first  above  quoted.  As  we  have 
ah^dy  seen,  it  differs  materially  from  the  old 
provisioTi,  not  only  in  form,  but  in  comprehen- 
siveness.   While  the  former  is  merely  an  inhibi- 


tion on  the  legislative  power  to  delegate  the  right 
of  eminent  domain,  the  latter,  without  restricting 
the  exercise  of  that  power,  defines  a  class  of  per- 
sons, artificial  and  natural,  and  makes  it  obliga- 
tory on  them  to  compensate  the  owners  of  pro- 
perty either  taken^  injured^  or  destroyed  in  the 
lawful  prosecution  of  the  work  or  business  for 
which  they  are  respectively  invested  with  the 
right  of  taking  private  property  for  public  use. 

From  what  has  been  said  it  might  appear 
strange  there  should  ever  have  been  any  serious 
difference  of  opinion  as  to  the  meaning  of  the 
section ;  bat,  while  those  affected  by  it  knew 
they  were  t)ound,  as  before,  to  pay  for  property 
actually  taken,  there  was  a  backwardness  on  the 
part  of  some  in  recognizing  the  just  measure  of 
their  obligation  to  persons  whose  property  had 
been  injured^  but  not  taken  by  them  in  the  exer- 
cise of  their  corporate  authority,  and  accordingly 
several  cases  arose,  involving  the  question  of 
liability  for  injuries  to  the  residue  of  property, 
part  of  which  had  been  taken,  and  also  cases 
grounded  solely  on  injuries  to  adjacent  private 
property  without  any  taking.  Pu^y  v.  Alle- 
gheny City  (98  Pa.  522),  is  an  instance  of  thQ 
former.  In  that  case,  after  reciting  the  section 
under  consideration,  it  is  said ;  '^  This  is  an  ad- 
vance upon  the  limitation  of  the  right  of  eminent 
domain  as  found  in  the  Bill  of  Rights,  both  of  the 
preitent  Constitution  and  that  of  1838.  Corpora- 
tions in  whom  the  Legislature  has  vested  this 
right  are  by  this  section  made  liable  for  damages 
resulting  to  private  property  from  the  construc- 
tion, use,  or  alteration  of  their  works,  ways,  or 
improvements :  in  other  words,  to  such  damages 
as  are  ordinarily  called  consequential.  This  be- 
ing now  the  supreme  law  of  the  land,  it  must 
%overn  the  case  under  consideration,  and  it  is  idle 
to  recur  to  decisions  and  legislation,  the  authority 
of  which,  as  to  all  present  and  future  cases,  is  by 
this  provision  annulled.*' 

Other  cases  of  the  same  class  might  be  cited,  in 
which  the  same  construction  is  recognized  and 
adopted,  viz.,  that  compensation  is  to  be  made 
foi*  injuries  resulting  from  the  use  or  operation  as 
well  as  from  the  construction  or  enlargement  of 
public  improvements,  but  it  is  unnecessary. 
That  construction  had  become  so  generally  un- 
derstood and  acquiesced  in  that,  in  Penna.  Rail- 
road Co.  V.  Duncan,  suprUy  a  case  grounded 
solely  on  injury  resulting  partly  from  construc- 
tion, but  chiefly  from  legitimate  operation  of  the 
railroad,  counsel  did  not  think  worth  while  to 
insist  on  the  position  that  the  Constitution  makes 
no  provision  for  injuries  resulting  from  opercUion^ 
but  only  from  construction  of  the  road,  strictly 
considered.  The  property  in  that  case,  shown  to 
have  been  injured  to  the  extent  of  ^20,000, 
almost  exclusively  by  the  operation  of  the  road 
is  also  situated  on  the  north  side  of  Filbert 
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Street,  near  the  company's  viaduct,  but  like  the 
plaintiff's  in  this  case,  no  part  of  It  was  taken  or 
even  touched  by  the  railroad.  The  case  was  con- 
fessedly one  in  which  plaintiff  would  have  been 
utterly  remediless  except  for  the  word  "  injured" 
in  the  section  under  consideration. 

Junction  Railroad  Co.  v,  McCutcheon  (18 
Weekly  Notes,  527),  was  also  a  case  involving 
simply  the  question  of  injury^  without  any  taking 
whatever.  The  plaintiff  below  was  tenant  for  a 
term  of  years  of  the  property  injured  by  the  con- 
struction and  legitimate  operation  of  the  com- 
pany's elevated  road  in  the  city  of  Pittsburgh. 
Under  the  old  Constitution  he  would  have  been 
absolutely  remediless.  The  action  as  amended  and 
tried  was  case  grounded  solely  on  the  word  '<  in- 
jured.** There  was  a  verdict  in  his  favor  for 
$1116;  and,  on  writ  of  error  to  this  Court,  the 
judgment  was  affirmed  in  a  per  curiam  opinion  by 
the  present  Chief  Justice,  in  which  it  is  said,  int^r 
alia :  <<  Under  the  new  Constitution  the  plaintiff 
was  entitled  to  compensation  for  all  the  damages, 
direct  and  consequential,  which  he  suffered  or 
might  suffer  in  consequence  of  the  building  and 
operation  of  defendant's  road."  The  word  opera- 
tion was  not  inadvertently  used  in  that  case.  The 
plaintiff's  claim  for  damages,  like  the  claim  in 
Railroad  v,  Duncan,  supra,  depended  almost  en- 
tirely on  the  question  whether  the  company  was 
liable  for  injuries  resulting  from  the  use  or  opera- 
tion of  its  road.  All  the  rulings  of  the  Court,  so 
far  as  they  were  excepted  to  and  assigned  for  error, 
were  affirmed.  One  of  them  was  the  refusal  of  the 
Court  to  charge  as  requested  :  "  That  no  dam- 
ages can  be  recovered  in  this  action  for  injuries 
resulting  from  the  operation  of  the  road  after  its 
construction."  Another  was  the  refusal  to 
charge,  '*  that  damages  arising  from  noise,  smokl, 
and  dirt  in  the  passage  and  re-passage  of  trains 
upon  the  road,  are  not  to  be  taken  into  consider- 
tion  in  estimating  plaintiffs'  damages  in  this  case." 
Another  was,  in  charging  that  "  the  ordinary 
danger  from  accidental  fires  to  the  buildings,  not 
resulting  from  negligence,  and  generally,  all  such' 
matters  as,  owing  to  the  peculiar  location  of  the 
road,  may  affect  the  convenient  and  future  enjoy- 
ment of  the  {Property,  are  proper  subjects  for  con- 
sideration." 

These  and  other  rulings,  to  same  effect  and  in 
full  accord  with  previous  deliverances  of  this 
Court,  were  affirmed  without  dissent.  They  are 
quoted  at  some  length,  because  the  elements 
of  damages  and  the  principles  involved  are, 
in  my  judgment,  identically  the  same  as  in  the 
present  case,  and  the  cases  of  Penna.  Railroad 
Co.  r.  Lippincott  and  others,  supra. 

The  present  suit  was  brought  by  the  owner  of 
house  and  lot  No.  1711,  fronting  on*  the  north 
side  of  Filbert  Street,  Philadelphia,  to  recover 
damages  for  injuries   resulting  from  the    con- 


struction and  legitimate  use  of  the  company's 
viaduct  or  elevated  railroad  as  a  public  high- 
way for  the  transportation  of  passengers  and 
freight. 

The  road,  known  as  the  Filbert  Street  exten- 
sion, commences  near  Thirty-second  and  Jtfar- 
ket  streets,  and  running  eastwardly  crosses  the 
Schuylkill  opposite  Filbert  Street,  and  thence 
east,  longitudinally  and  over  the  cartway  of  that 
street,  to  a  point  near  Twenty-second  Street, 
where  it  leaves  the  street  and  runs  thence 
along  the  south  line  thereof  to  Fifteenth  Street 
at  Broad  Street  Station.  From  the  river  to 
the  point  where  it  curves  and  passes  to  the 
south  side  of  the  street,  the  superstructure 
over  the  cartway  of  the  street  is  supported 
by  a  sufficient  number  of  high  iron  pillars 
set  in  the  street,  near  the  sidewalks  thereof, 
leaving  the  cartway  as  well  as  the  sidewalks 
otherwise  unobstructed.  From  the  point  where 
it  passes  to  the  south  side  of  the  street,  the  super- 
structure rests  upon  substantial  brick  walls,  aboat 
twenty  feet  high,  and  arches  spanning  the  inter- 
vening cross  streets.  From  the  river  to  Twenty- 
second  street  the  northerly  side  of  the  viaduct  is  a 
few  feet  south  of  the  north  line  of  Filbert  Street, 
and  from  the  curve  where  it  leaves  the  street  to  its 
terminus  at  the  station  it  runs  parallel  with  and 
fifty -one  feet  from  the  northerly  side  thereof. 

The  proof  of  material  and  direct  damage  to 
plaintiff's  property,  resulting  from  the  construction 
of  the  viaduct,  the  noise  of  over  1400  passing 
and  repassing  trains  daily,  the  consequent  emis- 
sion of  steam,  sparks,  cinders,  smoke,  etc.,  and 
vibration  to  the  extent  of  cracking  the  walls  of 
the  house  was  clear  and  convincing.  According 
to  the  testimony  the  effect  on  the  house  was  such 
as  to  greatly  impair  its  value  and  render  it  almost 
uninhabitable;  and  under  a  fair  and  impartial 
charge,  submitting  the  question  of  damages  to  the 
jury,  the  verdict  was  in  favor  of  plaintiff  for 
$4980,  from  30  to  40  per  cent  of  the  estimated 
value  of  the  property  before  the  road  was  con- 
structed. 

Relying  on  the  recent  ruling  in  Pennsylvania 
Railroad  Co.  v^pLippincott  and  others,  supra^  it 
is  now  proposed  to  reverse  the  judgment  and 
virtually  hold,  as  was  done  in  that  case,  that,  as 
to  this  and  all  similar  cases,  the  constitutional 
obligation,  to  make  just  compensation  for  private 
property  injured  in  consequence  of  the  exercise 
of  authority  delegated  to  the  company  for  the 
public  benefit,  is  a  mere  rope  of  sand,  notwith- 
standing that  obligation  is  virtually  written  into 
the  only  warrant  the  company  has  for  doing  what 
it  has  done  in  the  past,  and  what  it  may  right- 
fully do  in  the  future. 

It  is  thus  apparent  that  the  question  is  one 
of  more  than  ordinary  importance  and  far  resell- 
ing in  its  consequences.    With  great  deference  to 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


341^ 


the  judgment  of  those  who  see  the  matter  id 
a  different  light,  I  have  therefore  ventured  to  cite 
Bome  aathorities  and  o0er  some  suggestions, 
bearing  on  the  construction  of  the  section  in 
question  and  in  support  of  what  appears  to  me 
the  manifest  justice  and  legality  of  the  judgment 
of  the  Court  below. 

For  some  time  prior  to  the  ruling  in  Penna. 
Bailroad  r.  Lippincott  et  aL,  Mtipra^  and  especi- 
ally after  the  decisions  in  the  Duncan  and  Mc- 
Cutcheon  cases,  MuprOj  it  was  confidently  believed 
that  every  doubt  as  to  the'  meaning  of  that 
section  had  been  dispelled,  and  that  thenceforth 
the  just  and  equitable  provisions  of  the  constitu- 
tional obligation  to  make  compensation,  not  only 
for  |MX)perty  ttiken,  but  also  for  property  injured 
or  destroyed  by  those  "  invested  with  the  privilege 
of  taking  private  property  for  public  use,"  would 
be  enforced  in  the  same  spirit  of  fairness  and 
justice  in  which  they  were  conceived  and  after- 
wards adopted  by  the  people  as  part  of  their 
organic  law  ;  and  that  too,  without  stopping  a 
single  wheel,  or  relegating  anybody  to  tliat 
dreaded  **  Utopia  where  the  whistle  of  the  loco- 
motive, the  hum  of  the  spindle,  and  the  ring  of 
the  hammer  are  never  heard."  But,  that  well 
grounded  belief,  warranted,  as  I  think,  alike  by 
the  language  of  the  Constitution  and  repeated 
deliverances  of  this  Court,  was  at  least  sadly 
shaken  by  the  decisions  refeired  to.  If  time  per- 
mitted it  would  not  be  difiicult  to  show  that  it 
is  contrary  to  the  spirit,  if  not  the  letter  of  the 
Constitution,  and  in  a  very  large  class  of  cases, 
subversive  of  rights  of  property  guaranteed  By  that 
instrument. 

Plaintiff  in  that  case,  and  three  other  property 
owners,  all  on  the  north  side  of  Filbert  Street, 
claiming  to  be  within  the  protection  of  the  Con- 
stitution, severally  brought  suits  for  damages 
resulting,  as  in  the  case  of  the  present  plaintiff, 
from  the  construction  and  legitimate  use  of  the 
company's  road,  and  after  fair  trials,  in  which 
the  Court  below  followed  the  previous  rulings  of 
this  Coort  in  cases  referred  to,  they  obtained 
verdicts  aggregating  over  $29,000,  which,  on 
writs  of  error,  were  iset  aside ;  the  majority  hold- 
ing, in  substance,  that  inasmuch  as  *^  no  part  of 
pldntiflTs  property,  nor  any  right  of  way  or  other 
appurtenance  thereunto  belonging  has  been  taken 
or  used  in  the  erection  or  construction  of  said 
viaduct,"  there  has  not,  nor  could  they  be,  any  in- 
jury to  their  property  resulting  from  the  construc- 
tion of  the  viaduct ;  and,  as  to  damages  caused  by 
the  maintenance  and  proper  use  of  the  road  for 
its  intended  purposes,  there  could  be  no  recovery, 
becauseadjacent  property  thus  injured  is  not  within 
the  protection  of  the  Constitution.  The  sum  and 
substance  of  that  decision  is,  that  notwithstanding 
plain tifis  below  were  confessedly  injured  and 
damaged  to  a  very  large  amount  by  the  company's 


exercise  of  delegated  authority,  they  were  as 
remediless  as  they  would  have  been  under  the 
old  Constitution. 

Such  a  narrow  construction  of  the  section 
under  consideration  was  never  dreamed  of  by 
those  who  took  an  active  part  in  moulding  it  into 
its  present  form,  as  the  debates  of  the  Convention 
will  show,  nor  was  it  so  understood  by  th^  people 
who  adopted  it ;  nor  is  it  the  construction  there- 
tofore clearly  recognized  and  adopted  by  this 
Court  in  several  cases,  some  of  which  have  been 
specially  mentioned. 

The  crowning  vipe  of  the  construction  is  in 
restricting  the  words  "  injured  or  destroyed^*  to 
such  injuries  as  result  wholly  from  construction 
alone,  and  holding  there  can  be  no  recovery  for 
injuries  resulting  from  the  use  of  the  road  for  the 
very  purposes  for  which  its  construction  was 
authorized  by  the  Legislature.  If  such  substan- 
tial and  permanent  structures  were  designed  to 
be  temporary  things  of  beauty  on  which  to  feast 
the  eye,  there  might  be  some  reason  in  this  ;  but 
who  does  not  know  that  they  are  to  be  maintained 
perpetually  in  the  prosecution  of  the  business  for 
which  the  company  was  incorporated?  In  the 
case  of  actual  taking,  whereby  the  company 
acquires  an  easement  or  right  of  way  over  the 
property  appropriated,  the  purpose  for  which  the 
servitude  is  thus  fastened  upon  the  land,  the 
duration  and  manner  of  enjoyment,  the  injury  to 
remaining  land  resulting  therefrom,  are  all  taken 
into  consideration.  Why  should  not  this  be  done 
also,  where  there  is  a  direct  and  manifest  injury 
unaccompanied  by  actual  taking?  It  was  so 
held  in  the  cases  of  Railroad  r.  Duncan  and 
Bailroad  v,  McCutcheon,  iupra,  both  of  which 
were  cases  of  injury  resulting  from  operation  of 
the  respective  roads  without  any  taking.  It  may 
be  asserted  without  fear  of  successful  contradic- 
tion tliat  in  principle  they  are  both  identical 
with  the4>resent  and  other  Filbert  Street  cases. 
How  comes  it  then  that  the  judgment  for  dam- 
ages to  Duncan's  property  on  same  side  of  Fil- 
bert Street  was  affirmed,  and  the  judgments  in 
favor  of  Lippincott  and  others,  for  precisely  the 
same  kind  of  damages,  are  reversed  ?  It  was 
only  because  of  a  radical  and  unwarranted 
departure  from  the  theretofore  recognized  and 
correct  construction  of  the  section  in  question, 
which,  as  we  have  seen,  was  intended  to  protect 
private  property  from  virtual  confiscation  to  the 
extent  that  it  ^s  directly  and  necessarily  dam- 
aged for  the  public  benefit  and  the  benefit  of  the 
locum  4enens  of  the  State.  This  unjust  and  in- 
equitable result  was  made  possible  only  by  ignor- 
ing, or  rather  reversing,  the  cardinal  rules  of 
construction  applicable  to  remedial  statutes,  and 
more  particularly  to  constitutional  provisions  for 
protection  of  person  or  property.  The  object  of 
construction,  as  applied  to  the  latter,  is  to  give 
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effect  to  the  intent  of  its  framere  and  the  people 
in  adopting  it.  The  words  of  a  constitution, 
being  the  language  of  the  people,  are  to  be  taken 
in  their  popular,  natural,  and  ordinary  meaning, 
rather  than  in  a  strictly  literal,  or  in  a  technieal 
sense,  unless  the  context,  or  the  verj  nature  of 
the  subject,  indicates  otherwise.  (Cooly  Const. 
Lira.  55  ;  1  Story  Const.  400.)  Speaking  of  the 
duty  of  resolutely  upholding  provisions  intended 
for  security  of  person  or  property,  Mr.  Justice 
Bradley,  in  Boyd  r.  United  States  (lid  U.  S. 
685,)  says  :  '*  Illegitimate  and  unconstitutional 
practices  get  their  first  footing  in  that  way, 
namely,  by  silent  approaches  and  slight  devia- 
tions from  legal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering  to  the  rule  that 
constitutional  provisions  for  the  security  of  person 
and  property  should  be  liberally  construed.  A 
close  and  literal  construction  deprives  them  of 
half  their  efficacy  and  leads  to  gradual  deprecia- 
tion of  the  right  as  if  it  consisted  more  in  sound 
than  in  substance.  It  is  the  duty  of  Courts  to  be 
watchful  for  the  constitutional  rights  of  the  citi- 
zen, and  against  any  stealthy  encroachments 
thereon.  TTheir  motto  should  be,  obsta  princi" 
pit's" 

Our  own  books  are  full  of  cases  illustrating  the 
wisdom  and  justice  of  the  rule  referred  to.  In 
Buckwalter  v.  Bridg^  Co.  (38  Pa.  281),  the  Cefe- 
pany's  charter  provided  that  if  the  bridge  wais 
located  "  within  half  a  mile"  of  Buckwalter's 
Ferry,  referees  should  be  chosen  "  to  assess  the 
damages  which  said  Buckwalter  may  sustain  by 
reason  of  the  erection  of  said  bridge."  The  ref- 
erees found  that  the  ferry  would  "  be  depreciated 
by  reason  of  the  erection  of  said  bridge,  as  pro- 
posed within  half  a  mile  of  said  ferry,  by  diver- 
sion of  the  travel  thereupon,"  and  they  accord- 
ingly assessed  the  damages  at  $1200.  The  award 
was  excepted  to  and  set  aside  because  '*  diversion 
and  loss  of  travel"  were  not  such  an  injury  as  is 
contemplated  by  the  words  of  the  charter ;  bui; 
this  Court  sustained  the  construction  given  by 
the  referees  to  the  words,  "  by  reason  of  the  erec- 
tion of  said  bridge,"  and  reinstated  the  award, 
holding  that  these  words  comprehended  the  pur- 
pose for  which  the  bridge  was  erected  and  the 
use  intended  to  be  made  of  it,  and  hence  the 
owner  of  the  ferry  was  entitled  to  compensation 
for  the  depreciation  of  his  ferry  resulting  from  the 
diversion  of  travel  from  it  to  the  bridge. 

If  the  Court  had  been  disposed  to  stick  in  the 
bark  and  adopt  a  narrow  but  perhaps  literal  con- 
struction of  the  bridge  compan3r's  charter,  it 
might  have  impaled  the  ferryman  on  a  very  sharp 
point,  by  holding  that  the  words  of  the  charter 
meant  damages  resulting  solely  from  the  erection 
of  the  bridge,  and  not  from  the  use  of  it  after  it 
was  erected ;  but,  such  a  construction  would  have 
been  manifestly  erroneous  and  unjust. 


A^in,  in  Lycoming  Gas  and  Water  Co.  v,  Mqyer 
(99  Pa.  615),  the  charter  provided  that,  «<  if  in  the 
location  of  said  works  an  injury  shall  be  done  to 
private  property  and  the  parties  cannot  agree/' 
viewers  shall  be  appointed,  etc.  The  company 
having  located  its  works  with  the  view  of  utilizing, 
in  part,  the  water  of  a  certain  stream,  whereby, 
when  the  works  were  put  in  operation,  the  flow 
of  water  from  the  stream  through  a  mill-race  be- 
low was  considerably  diminished,  it  was  held 
that  the  owner  of  the  mill-race,  though  not  injnred 
by  the  location  of  the  works,  strictly  considered, 
was  nevertheless  within  the  protection  of  the  ob* 
ligation  of  th^  company  to  make  compensation  for 
injury  to  private  property  done  *Mn  the  location 
of "  its  works,  and  therefore  entitled  to  damages 
for  the  injury  he  had  suffered,  and  would  there^ 
after  sustain,  by  the  diminution  of  flow  in  hit 
race,  estimated*  on  the  footing  of  the  continning 
and  permanent  use  to  which  part  of  the  water  of 
the  stream  was  intended  to  be  applied.  Authori- 
ties, of  like  import,  might  be  multiplied  almost 
indefinitely,  showing  conclusively  that  remedial 
statutes,  intended  to  protect  private  rights,  are 
never  narrowly  and  literally^  but  always  UheraUff 
construed,  so  as  to  efiectuate  the  object  intended  ; 
but  those  already  cited  must  suffice.  The  rule  of 
construction  for  which  I  contend  is  distinctly  rec- 
ognized by  our  brother  Paxsok  in  the  very  recent 
case  of  Chester  County  v.  Brower  (20  Wbeklt 
Notes,  431),  wherein,  referring  to  same  section 
now  under  consideration,  he  says:  *^The'  lan- 
guage of  the  Constitution  is  to  be  construed  lib- 
erally, so  as  to  carry  out  and  not  defeat  the  pur- 
pose for  which  it  was  adopted."  If  the  slightest 
degree  of  that  liberality  had  been  exercised  in 
this  case,  the  plaintiif  below,  damaged  to  the  ex- 
tent of  nearly  $5000,  as  established  by  the  verdict 
of  the  jury,  could  not  have  been  turned  out  of 
Court  without  a  cent. 

In  the  opinion  of  the  majority,  in  this  case, 
the  question  is  suggested:  ^'Whether  in  case  a 
natural  person  were  the  owiwr  of  this  road  and 
were  operating  it  in  the  manner  that  the  defen- 
dant company  are  now  doing,  be  would  be  respon- 
sible to  plaintiff  for  damages  ?"  and  it  is  promptly 
answered  in  the  negative,  '<  for  the  reason  .  .  . 
that  he  would  have  a  right  to  the  reasonable  use 
and  enjoyment  of  his  property,  and  if  in  such 
use,  without  negligence  or  malice,  a  loss  unavoid- 
ably falls  upon  his  neighbor,  he  is  not  liable  in 
damages  therefor."  This  is  a  broad  and  sweep- 
ing proposition  ;  and,  in  view  of  the  established 
facts  of  this  case,  I  venture,  with  great  respect 
and  deference,  to  suggest  that  it  is  as  unsound  as 
it  is  broad.  If  a  private  person  can  acquire  con- 
trol of  property  on  one  side  of  a  populous  street, 
in  the  heart  of  a  city,  and  so  use  it,  for  an  extra- 
ordinary purpose,  as  to  permanently  damage 
property  on  the  opposite  side  of  the  street  to  the 
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extent  of  80  or  40  per  cent,  of  its  market  value, 
and  not  be  liable,  tbe  maxim,  Sic  utere  tuo  ut 
aUenonoH  lcsda$y  ia  practically  obsolete  and  the 
law  of  noisances  must  be  modified  accordingly. 
(Pollock  on  Torts,  830 ;  Wood  on  Nuisances, 
577,  584,  603,  679,  698 ;  Pottstown  Gas  Co.  v. 
Murphj,  *56  Pa.  460 ;  Bridge  Co.  v.  Guisse  et  ah^ 
85  N.  J.  L.  R.  558,  564.) 

Conceding,  for  argument's  sake,  that  the  word 
Mi/ifry,  or  <*  injured,''  as  used  in  the  Constitution, 
means  '<  such  a  legal  injury  as  would  be  the  sub- 
ject  of  an  action  for  damages  at  common  law," 
tod  that  *^for  such  injuries  both  corporations 
sod  individuals  now  stand  upon  the  same  plane 
of  responsibility,"  it  is  very  clear  that  the  facts 
af  this  case,  as  established  by  the  verdict,  unques- 
tioBabty  furnish  the  grounds  for  such  an  action  ; 
and  if  it  were  not  for  the  authority,  vested  in  the 
ndlroad  company  by  tbe  Legislature,  to  do  the 
sets  complained  of,  for  the  public  benefit,  such 
action  would  undoubtedly  lie  against  it.  But,  as 
we  have  seen,  the  company's  warrant  to  do  these 
acts  is  coupled  with  the  obligation  to  make  com- 
pensation for  the  injuries  resulting  therefrom ; 
and  hence  it  should  be  required  to  do  so. 

The  argumentum  ab  tncont^enienti^  that  if  the 
Filbert  Street  property  owners  were  permitted  to 
reeover,  the  door  would  be  thrown  wide  open  to 
erery  property  owner,  at  every  point  of  the  com- 
pass, and  ^*  as  far  as  the  whistle  of  the  locomotive 
can  be  heard  or  its  smoke  can  be  carried,"  to 
bring  suit  for  damages,  is  more  imaginary  than 
real ;  and  it  may  be  answered  by  the  fact  that 
the  road  has  been  completed  and  in  operation  for 
about  seven  years,  and  no  such  suits  have  ever 
been  heard  of,  nor  is  it  likely  that  they  ever  will 
be,  because  under  our  recent  ruling  in  O'Brien 
V.  Railroad  Co.,  iupra^  all  such  actions  are  now 
barred  by  lapse  of  time.  But,  if  it  were  other- 
wise, what  have  such  considerations  to  do  with  the 
construction  of  a  clause  in  the  Constitution  ? 
Siffely  it  is  not  to  be  so  construed  as  to  exclude 
meritorious  claimants  who  are  within  its  pro- 
teetion,  because  possibly  the  number  of  claimants 
night  happen  to  be  undesirably  large.  It  is  well 
seti^,  moreover,  that  there  never  can  be  any 
recovery  for  remote,  uncertain,  and  speculative 


This  contention  involves  other  matters  worthy 
of  special  notice,  but  want  of  time  precludes  their 
consideration  at  present.  Enough  has  been  said, 
however,  to  show  that  the  departure,  as  I  regard 
it,  in  Railroad  Co.  r.  Lippincott  and  others,  was 
a  mistake  that  ought  to  be  promptly  corrected  ; 
and  I  would  therefore  unhesitatingly  afftrm  this 
jodgmrat. 


Jan.  '8«,  196.  Ifaroh  23,  1888. 

Appeal  of  the  ^jladelphia,  Newtown,  mnd 
Mew  York  R.  R.  Co. 

Thmptke  roads — Proceedings  to  free  from  tolis 
under  Act  of  June  2,  1887 — Right  of  wag  of 
railroad  company  over  such  road  not  affected 
hg  such  proceedings. 

The  Act  of  Jane  2,  1887  (P.  L.  306),  aathorixes  the 
condenuiaUon  of  a  turnpike  road  to  public  nae,  with- 
out regard  to  the  ownership  of  it,  or  other  rights 
which  the  owner  may  have,  and  which  he  holds  in 
abeyance. 

The  right  of  a  railroad  company  to  lay  railroad 
tracks  upon  the  turupike  bed  does  not  prevent  the 
citizens  of  the  vioipity  from  proceeding  to  have  the 
tampike  made  a  pablio  road  free  of  tolls,  until  tha 
oompaoy  sees  fit  to  ezeroise  its  right. 

Where  a  railroad  company  has  the  right  to  lay  its 
tracks  upon  a  turnpike  road,  a  proceeding  to  free  the 
road  from  tolls  cannot  interfere  with  their  right,  when 
they  choose  to  exercise  it* 

Appeal  of  the  Philadelphia,  Newtown,  and 
New  York  Railroad  Company  from  the  decree  of 
the  Common  Pleas  No.  4  of  Philadelphia  County, 
refusing  an  injunction  against  W.  Fred.  Snyder 
and  others,  petitioners,  and  Henry  M.  Dubois, 
^Mter,  and  Robert  C.  V.  Meyers  and  others, 
viewers ;  and  sustaining  a  demurrer  to  and  dis- 
missing plaintiff's  bill. 

Viewers  having  been  appointed  under  the  Act 
of  June  2,  1887  (P.  L.  306),  upon  a  petition 
filed  to  free  a  portion  of  the  Kensington  and  Ox- 
ford Turnpike  Road,  operated  by  plaintiff,  from 
tolls,  and  open  it  to  public  travel,  a  bill  was  filed 
praying  for  a  decree  that  said  Act  does  not  apply 
to  that  part  of  said  turnpike  road  belonging  to 
tbe  plaintiff  between  Erie  and  Lehigh  avenues, 
in  the  city  of  Philadelphia,  and  that  it  does  not 
authorize  the .  condemnation  thereof;  and  for  an 
iajunction  restraining  the  petitioners  and  the  JVIas- 
ter  and  viewers  from  proceeding  under  the  petition. 

The  facts  of  the  bill  are  sufficiently  set  forth 
in  the  opinion  of  the  Common  Pleas  dismissing 
the  bill,  infra. 

Defendants  demurred  to  the  bill  upon  the  fol- 
lowing grounds : — 

(1)  That  the  plaintiff  sets  forth  no  equitable 
right,  but  only  an  alleged  legal  defence  to  a  pro- 
ceeding at  law,  and  that  its  remedy  in  the  pro- 
ceedings at  law  was  full  and  adequate. 

(2)  That  the  ownership  of  the  plaintiff  of  the 
franchise  of  building  a  railroad  on  certain  high- 
ways was  no  answer  to  the  freeing  of  one  of  said 
highways  from  tolls. 

(3  and  4)  That  the  franchise  of  the  plaintiff 
to  build  a  railroad  on  said  turnpike  was  distinct 
from  that  to  collect  tolls,  and  the  former  does  not 
affect  the  Commonwealth's  right  over  the  other. 
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(5)  That  the  petition  only  sought  to  relieve 
the  turnpike  from  tolls,  and  not  to  deprive  the 
plaintiff  of  any  power  which  it  has  or  may  have 
to  construct  a  railroad  thereon. 

The  Court  refused  the  injunction,  sustained  the 
demurrer,  and  dismissed  the  bill,  Arnold,  J., 
delivering  the  following  opinion : — 

"The  Kensington  and  Oxford  Turnpike  Com- 
pany was  chartered  in  1842.  It  constructed  a 
turnpike  road  from  Second  Street  and  a  point 
near  the  present  Lehigh  Avenue,  on  the  bed  of 
the  old  Second  Street  road,  running  northwardly 
through  the  county  of  Philadelphia.  The  Phila- 
delphia, Newtown,  and  New  York  Railroad  Com- 
pany, by  an  amendment  to  its  charter  obtained 
in  1872,  is  authorized  to  construct  a  single  or 
double  railroad  track  on  the  macadamized  portion 
of  the  Kensington  and  Oxford  Turnpike  Road. 
In  May,  1872,  the  railroad  company  purchased 
from  the  turnpike  company  the  right  to  lay  rail- 
road tracks  on  the  turnpike  road  from  Rising 
Sun  Lane  to  the  southern  terminus  thereof  at 
Lehigh  Avenue,  and  also  the  right  of  way  and 
franchise  of  the  turnpike  company.  The  railroad 
company  laid  a  track  on  a  portion  of  the  turnpike 
road  extending  from  Rising  Sun  Lane  down  to 
about  Erie  Avenue,  but  from  that  point  south  to 
Lehigh  Avenue,  a  distance  of  about  one  mile,  no 
railroad  tracks  have  been  laid.  The  railroad 
company  maintains  the  turnpike  as  a  pay  road, 
and  demands  and  collects  tolls  for  the  use  of  it  a^ 
a  turnpike  under  the  authority  given  by  another 
amendment  to  its  charter,  obtained  April  1st, 
1878,  since  when  it  has  had  the  two  franchises  of 
a  railroad  and  a  turnpike  company.  The  citizens 
of  the  vicinity  have  filed  a  petition  to  have  the 
turnpike  freed  from  tolls  under  the  Act  of  June 
2, 1887  (P.  L.  306),  and  it  is  to  restrain  further 
proceedings  upon  said  petition,  that  this  bill  has 
been  filed. 

"  Second  Street  is  one  of  the  main  streets  of 
the  city,  and  is  on  the  plotted  plans  thereof,  with 
city  lots  laid  out  and  dwellings  built  upon  it. 
There  are  no  railroad  tracks  on  that  part  of  it 
which  the  petitioners  desire  to  have  freed  from 
tolls.  The  cases  cited  by  the  plaintiff  do  not  rule 
this  case.  Conceding  that  a  municipal  corpora- 
tion has  no  power  to  lay  out  a  street  longitudi- 
nally on  ground  on  which  a  railroad  company  has 
lawfully  laid  its  tracks,  as  was  held  in  the  case 
of  the  New  Jersey  Southern  Railroad  Co.  v.  Long 
Branch  (89  N.  J.  28),  it  does  not  follow  that  the 
municipal  government  may  not  take  and  use  an 
old  turnpike  as  a  street,  so  long  as  the  railroad 
company  has  no  tracks  or  essential  buildings  on 
it.  In  the  case  of  the  Philada.,  Wil.  &  Bait.  R. 
R.  Co.  V.  Philadelphia  (9  Phila.  568),  it  was 
held  by  Paxson,  J.,  that  a  city  government  may 
lay  out  streets  through  the  depot  grounds  of  a 


railroad  company,  in  such  a  manner  as  not  to 
destroy  or  essentially  impair  the  franchise  of  tke 
railroad  company. 

"  The  Act  of  Assembly  for  freeing  turnpikes 
from  toll  acts  upon  the  turnpike  franchise  (mVy^ 
and  not  upon  the  owner  or  any  other  franchiMS 
it  may  possess.  The  right  of  the  railroad  oom- 
pany  to  lay  railroad  tracks  on  the  turnpike  bed 
does  not  prevent  the  citizens  of  the  vicinity  from 
proceeding  to  have  the  turnpike  made  a  public  road 
free  of  tolls,  until  the  company  sees  fit  to  exercise 
its  right.  The  fact  that  after  condemnation  and 
the  payment  of  the  damages  the  turnpike  will  be 
a  public  road,  to  be  repaired  and  maintained  at 
tl^e  public  expense,  presents  no  obstacle  to  the 
proceedings  to  abolish  the  tdi-gates  on  it.  That 
is  the  natural  as  well  as  the  le^  consequence  of 
the  proceedings.  A  franchise  is  not  more  sacred 
than  private  property  in  land  under  patent. 
(Comm.  r.  Penna.  Canal  Co.,  66  Pa.  R.  47.)  A 
turnpike  franchise  must  yield  to  the  sovereign 
right  when  public  exigencies  require  it  (Pian 
of  Kensington,  2  Rawle,  445 ;  Bonaparte  v. 
Camden  &  Amboy  R.  R.  Co.,  1  Bald.  205) ;  and 
it  may  be  taken  under  a  general  statute  {In  re 
Twenty-second  St.,  102  Pa.  R.  108). 

*<  Removing  the  gates  and  freeing  the  street 
from  turnpike  tolb  will  not  bind  the  company  to 
anything  more  than  that  which  we  now  decide, 
,to  wit,  that  under  the  Act  of  1887  a  turnpike 
road  may  be  condemned  to  public  use,  withoat 
regard  to  the  ownership  of  it,  or  the  other  rights 
which  the  owner  may  have  and  hold  in  abeyance. 
The  street  may  be  changed  from  a  turnpike  to  a 
public  road,  while  it  may  possibly  become  a  rail- 
road bed  in  the  future. 

^^Injuction  refused,  demurrer  sustained,  and 
bill  dismissed." 

Plaintiff  thereupon  took  this  writ,  assigning  for 
error  the  refusal  of  the  injunction,  and  dismissal 
of  the  bill. 

Thomas  ffart,  Jr.,  and  George  R.  Kaercher 
(with  them  Richard  L,  Ashhunl),  for  appellants. 

It  is  not  contended  that  plaintiff's  railroad  may 
not  be  taken  from  it  by  the  State  under  the  pow* 
er  of  eminent  domain.  The  power  to  do  so  may 
be  admitted,  even  though  the  purpose  for  which 
it  is  to  be  taken  is  to  make  a  free  public  highway 
for  ordinary  vehicles.  The  position  of  the  rail- 
road company,  however,  is  that  this  cannot  be 
done,  unless  the  intention  of  the  Legislature  that 
its  property  should  be, taken  has  been  manifested 
in  express  terms  or  by  necessary  implication,  and 
that  there  is  no  such  intention  expressed  in  the 
Act  of  June  2d,  1887. 

In  re  Towanda  Bridge  Co.,  10  Norris,  216. 

To  take  property  already  appropriated  to  an- 
other public  use,  the  Act  of  the  Legislature  must 
show  the  intent  so  to  do  by  dear  and  express 
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terms  or  by  necessary  implication,  leaving  no 
doabt  or  oncertainty  respectincr  the  intent. 

Hillfl  on  Eminent  Domain,  section  46. 
The  qoestion  is  whether  the  Act  of  1887 
was  intended  to  apply  to  a  case  in  which  a  turn- 
pike road  had  been  under  express  legislative  au- 
thority sold  and  conveyed  to  a  railroad  company 
as  a  part  of  its  right  of  way,  upon  which  a  double- 
track  railroad  is  to  be  constructed. 

There  is  not  only  nothing  in  this  Act  to  show 
that  the  Legislature  contemplated  the  case  of  a 
tampike  rcmd  which  it  had  already  provided 
should  be  taken  for  the  building  of  a  double-track 
railroad  thereupon,  and  which  in  point  of  fact  bad 
been  so  taken,  but  the  provisions  of  the  Act  can- 
not be  carried  out  without  an  e^ect  or  result  that 
was  never  thought  of  or  provided  foa,  the  con- 
demnation of  the  railroad  company's  right  to  use 
the  same  for  a  railroad.  If  the  Act  be  held  to 
apply,  it  must  result  not  only  in  the  mere  taking 
down  of  the  toll-gates,  but  in  the  condemnation 
of  the  right  of  the  railroad  company  to  build  a 
raikoad  thereupon.  That  right  will  be  surely 
gone,  and  that  without  any  compensation  there- 
for. 

The  turnpike  intended  to  be  condemned  by  the 
Act  is  to  '*  become  a  public  road.'*  It  is  to  be 
'*  condemned  to  public  use,*'  and  the  question  to 
be  decided  is,  *'  whether  it  is  for  the  best  interest 
of  the  people  of  the  petitioners'  county"  that  this 
should  be  done.  Forever  after,  as  far  as  anything 
past  is  concerned,  it  is  as  other  public  roads  or 
streets  of  the  county. 

The  effect  of  a  proceeding  under  this  Act  in 
this  case  is  to  appropriate  the  right  of  way  of  this 
railroad  company  to  the  purposes  of  a  public  road, 
for  it  is  certain  that  the  right  of  the  public  and 
that  of  the  railroad  cannot  co-exist  as  to  this 
highway.  This  cannot  be  done  under  such  a 
general  law  as  this. 

£.  R.  Co,  V.  Long  Br.  Ck>mmiB.,  39  N.  J.  (Law), 
28. 

Milwaakee  and  St.  Paul  R.  R.  Co.  v.  Faribanlt,  23 
Minn.  167. 

Barber  ».  Andover,  8  N.  H.  398. 

Armington  v.  Township,  15  Vt.  745. 
Under  a  general  Act  authorizing  the  laying  out 
of  a  turnpike,  such  turnpike  could  not  be  laid  out 
the  whole  length  of  the  railroad. 

Bridgeport  v.  N.  Y.  R.  R.,  36  Conn.  255. 
^n  Act  that  does  not  provide  for  a  proper 
measure  of  compensation  will  not  authorize  the 
exercise  of  the  right  of  eminent  domain. 

Mills's  Eminent  Domain,  §  1,  and  oases  note  h, 
and  §  128. 
As  to  the  measure  of  damages  see — 

Montgomery  Coantj  v,  Soh.  Bridge  Co.,  16  Weeklt 
NoTBs,  267. 

Kensington  and  Oxford  Turnpike  Co.,  1  Oat.  260. 

It  is  doubtful  whether  the  questions  arising  in 
this  case  can  be  heard  and  decided  in  the  pro- 
ceedings in  the  Quarter  Sessions.   In  proceedings 


under  the  general  railroad  law,  for  approval  of 
sepurity  and  assessment  of  damages,  the  Court 
wfll  determine  nothing  as  to  the  right  of  the  rail- 
road to  condemn. 

Get!  c.  R.  R.  Co.,  16  Weeklt  Notes,  357. 

ReP.W.k  B.  R.  R.  Co.,  7  Philada.  461. 
The  property  owner  is  driven  in  such  case  to 
a  bill  in  equity. 

Odti'a  Appeal,  10  Weekly  Notes,  453. 

Western  R.  R.  Co.'s  Appeal,  11  Id.  231. 

Slocam's  Appeal,  12  Id.  86. 
/.  Howard    GendeU  ( Thomai    Wagner ^  Jr.^ 
with  him),  for  appellees. 

'  If  the  true  construction  of  the  Act  of  1887 
requires  the  condemnation  of  the  railroad  fran- 
chise, together  with  the  right  to  collect  tolls, 
there  is  nothing  to  prohibit  such  condemnation. 

But  the  truth  is  that  the  two  rights  are  dis- 
tinct. The  freeing  of  the  existing  turnpike  from 
the  tolls  now  being  collected  on  it  still  leaves  it 
subject,  in  common  with  the  other  highways 
mentioned  in  the  charter,  to  the  right  to  construct 
the  railroad  there. 

The  right  to  lay  rails  on  a  public  street  is  only 
a  license  which  may  be  revoked. 

Branson  v,  Philadelphia,  11  Wright,  329. 
This  is  especially  true  where  the .  license  has 
not  been  used,  although  twenty-eight  years  have 
elapsed  since  it  was  first  granted;  and  where  it 
wa«r  given  to  a  corporation  whose  charter  is  sub- 
ject to  the  power  of  the  Legislature  to  "  alter, 
revoke,  or  annul''  the  same. 

A  franchise  is  no  more  sacred  than  any  other 
property,  it  may  be  taken  under  the  right  of 
eminent  domain. 

Com.  V.  Penna.  Canal  Co.,  16  Smith,  41. 

In  re  Towanda  Bridge  Co.,  10  Norris,  216. 

In  re  Twenty-seoond  Street,  6  Oat.  108. 

Phila.  &  R.  W.  Co.'8  Appeal,  Id.  123. 
The  rule  that  a  street  may  not  be  laid  out 
longitudinally  over  a  railroad,  if  it  exists,  does 
not  apply  to  streets  on  a  town  plot.     Such  streets 
may  be  laid  out  over  a  turnpike. 

Plan  of  the  third  division  of  Kensington,  2  Rawle, 
445. 

April  23,  1888.  The  Court.  This  bill  was 
filed  in  the  Court  below  to  restrain  proceedings 
under  the  Act  of  2d  June,  1887  (P.  L.  306),  to 
condemn  a  section  of  the  Frankford  and  Oxford 
Turnpike  Road.  The  only  object  and  effect  of 
such  proceeding  was  to  free  the  road  from  tolls, 
and  open  it  to  public  travel,  as  in  the  case  of 
other  country  roads.  In  May,  1872,  the  appel- 
lant company  purchased  the  portion  of  the  turn- 
pike referred  to  for  the  purpose  of  using  it  as  a 
right  of  way  upon  which  to  lay  its  tracks  in 
approaching  the  city  of  Philadelphia.  No  track 
has  ever  been  laid,  but  by  virtue  of  an  amend- 
ment to  its  charter,  passed  in  1 873,  the  railroad 
comfuiDy  has  continued  the  use  of  the  road  as  a 
turnpike,  and  has  been  collecting  tolls  thereon. 
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The  Court  below  refased  to  grant  the  preliminary 
injunction,  and,  subaequently,  the  defendants 
having  filed  a  demurrer,  sustained  the  demurrer, 
and  dismissed  the  bill. 

The  plaintiffs  contend  that  the  Act  of  1887 
does  not  apply  to  this  case ;  that  it  was  never  in 
the  contemplation  of  the  framers  of  that  Act  that 
under  it  the  right  of  way  of  a  railroad  company 
should  be  condemned  and  taken  for  public  use; 
they  say  the  piece  of  turnpike  road  in  question 
is  the  only  route  by  which  they  can  complete 
their  road  to  its  contemplated  terminus  within 
the  city,  without  an  expense  which  will  be  so 
great  as  practically  to  exclude  them  altogether, 
and,  that,  as  before  stated,  they  acquired  this 
particular  property  for  that  sole  purpose. 

The  answer  to  this  is  that  they  hold  this  por- 
tion of  the  road  in  a  dual  character :  first,  as  a 
railroad  company  for  the  purpose  of  laying  down 
its  tracks  thereon  ;  and  second,  as  a  turnpike 
company  for  the  purpose  of  collecting  tolls.  It 
is  only  as  to  use  last  stated  that  these  proceedings 
are  directed.  The  petitioners  are  not  seeking  to 
interfere  with  the  right  of  the  company  to  extend 
its  track  over  the  road,  nor  could  such  a  pro- 
ceeding be  entertained  under  the  Act  of  1887. 
We  think  the  appellants  are  needlessly  alarmed 
at  the  effeiit  of  the  action  of  the  petitioners.  It 
can  result  only  in  making  it  a  free  road  until 
such  time  as  the  appellants  are  ready  to  lay 
down  their  tracks,  when,  if  they  show  a  legiU 
right  to  so  appropriate  the  road,  it  is  difficult  to 
see  how  this  proceeding  can  affect  them.  It  con- 
cerns them  only  in  their  capacity  of  turnpike 
owners,  and  it  has  been  repeatedly  held  that 
turnpikes,  that  is  to  say,  the  right  to  collect  tolls, 
may  be  taken  for  public  use  upon  compensation 
being  made.  This  is  all  there  is  in  this  case, 
and  we  think  the  Court  below  did  not  err  in 
sustaining  the  demurrer  and  dismissing  the  bill. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Tbunket,  J.,  absent. 

H.  0.  o. 

[See  next  case.] 


Jan.  '88,  207.  March  23, 1888. 

In  re  Frankford  and  Oxford  Turnpike 

Road. 

Turnpike  roads — Petition  to  condemn  and  free 
from  tolls  under  Act  of  June  2, 1887—  WTiena 
writ  of  certiorari  will  lie — Practice. 

A  oertiorari  does  not  lie  to  the  action  of  the  Quarter 
Seflsions  appointing  a  Master  and  jury  of  view  upon  a 
petition  filed  under  the  Act  of  June  2,  1887,  to  free  a 
section  of  a  turnpike  road  from  tolls.    Such  writ  is 


premature  and  only  lies  if  taken  **  within  twenty  days 
after  final  confirmation  or  disapproyal." 

Certiorari  to  the  Quarter  Sessions  of  Phila- 
delphia County. 

The  petition  of  W.  Frederick  Snyder  et  al.^ 
having  been  filed  for  the  condemnation  and  free- 
ing from  toll  of  the  turnpike  road  of  the  Phila- 
delphia, Newtown,  and  New  York  Railroad 
Company  (formerly  part  of  the  Kensington  and 
Oxford  Turnpike  Company)  on  the  line  of  Second 
Street,  the  said  railroad  company  filed  an  answer 
thereto,  the  allegations  of  which  are  sufficiently 
stated  in  the  opinion  of  the  Common  Pleas  in  the 
appeal  of  the  Philadelphia,  Newtown,  and  New 
York  Railroad  Company  (preceding  case). 

The  case  was  heard  upon  petition  and  answer, 
and  upon  December  14,  1887,  the  Court  entered 
an  order  appointing  a  Master  and  a  jury  of  view. 

Respondent  then  took  this  writ,  assigning  for 
error  the  appointment  of  the  Master  and  jury, 
and  the  refusal  to  dismiss  the  petition. 

Thomas  Hart^  Jr.,  and  George  /?.  Kaercher 
(with  them  Richard  L,  Ashhurst),  for  appellaat. 

J,  Howard  Gendell  (Thomas  Wagner,  Jr., 
with  him),  for  appellees. 

April  23,  1888.  The  Court.  This  was  a 
certiorari  to  the  Court  of  Quarter  Sessions  of  the 
county  of  Philadelphia  to  remove  into  this  Court 
for  review  certain  proceedings  under  the  Act  of 
2d  June,  1887  (P.  L.  306),  to  condemn  a  section 
of  the  Frankford  and  Oxford '  Turnpike  Road, 
and  to  free  the  same  from  tolb.  The  sixth  sec- 
tion of  said  Act  provides  that,  <*  any  party 
aggrieved  by  the  action  of  the  Court  may  remove 
the  proceedings  to  the  Supreme  Court  by  writ  of 
certiorari,  within  twenty  days  after  final  con- 
firmation or  disapproval."  This  writ  of  certiorari 
was  brought  to  the  action  of  the  Court  in  ap- 
pointing the  jury  and  Master  as  provided  for  in 
the  Act,  and  is  therefore  premature.  There  is 
no  final  action  by  the  Court  below.  This  was 
admitted  at  bar,  but  we  were  desired  in  some  way 
to  express  an  opinion  that  would  define  the  rights 
of  the  parties.  This  we  could  not  well  do  upon 
this  abortive  writ,  «but  in  the  opinion  just  filed 
in  the  appeal  of  the  railroad  company  from  the 
decree  of  the  Court  below  upon  the  bill  in  equity 
in  the  Common  Pleas  in  regard  to  the  same 
matter,  we  have  said  all  that  we  considered 
necessary  in  regard  to  it.  The  plaintiffs  here 
may  fairly  gather  from  the  opinion  in  that  case, 
without  reading  between  the  lines,  that  we  are  of 
opinion  the  petitioners  have  the  right  to  go  on 
with  their  proceeding. 

This  writ  is  quashed. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Trunkey,  J.,  absent. 

u.  c.  o» 
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Jan.  '87,  402.  Maroli  15, 1888. 

Seeley  v.  Welles. 

^e —  When  the  article  u  to  be  iatisfactory  to  the 
furchcuer^  he  al&ne  is  the  judges  provided  he 
acts  in  good  faith* 

In  a  soit  for  the  first  instalment  on  an  alleged  parol 
sale  of  a  reaper  and  binder,  where  the  defendant  tes- 
tified that  **  he  told  plaintiff  that  he  would  not  take 
the  reaper  nntil  he  tried  it,  and  if  it  worked  to  sait 
him,  and  his  team  could  handle  it  on  his  farm,  he 
would  buy  it,  and  that  he  was  to  be  the  judge  of  this 
himself,'*  it  was  error  for  the  Court  to  oharge  the  jury 
that  if  they  believed  the  defendant  then  the  plaintiff 
ooold  not  recover,  provided  they  found  that  the  ma- 
ehine  did  not  work  well,  and  that  defendant  had  rea- 
sonable cause  to  be  displeased  with  it;  that  '*if  the 
maobine  did  good  work,  defendant^  could  not  say,  '  I 
>  have  made  a  bad  bargaini  I  am  not  satisfied,'  and  re- 
turn the  machine." 

Where  a  person  agrees  to  purchase  a  machine,  pro- 
vided that  it  works  to  suit  him,  and  his  team  could 
handle  it,  he  is  to  be  the  judge  of  this,  and  although 
his  objections  may,  in  the  opipion  of  others,  be  some- 
what unreasonable,  yet  if  they  are  made  in  good  faith 
he  has  the  right  to  reject  the  machine. 

Singerly  v,  Thayer,  108  Penna.  291,  followed. 

Error  to  the  Common  Fleas  of  Bradford 
County. 

Assumpsit,  bj  R.  M.  Welles  against  I.  J. 
Seelej  to  recover  the  first  instalment  on  an  al- 
leged contract  for  the  sale  of  an  Osborne  reaper 
and  binder. 

On  the  trial,  before  Morrow,  P.  J.,  the  plain- 
tiff alleged  that  the  sale  of  the  reaper  was  an 
absolute  one ;  that  the  machine  was  to  be  set  up 
and  tried,  and  was  to  do  good  work ;  that  it  was 
pot  on  trial  and  was  accepted  by  Seeley ;  that  the 
terms  of  the  contract  were  fixed,  and  the  time 
aad  payment  fully  agreed  upon. 

Jhe  defendant,  however,  testified  that  he  was 
to  try  the  machine,  and  if  it  worked  to  suit  him, 
and  he  could  use  it  satisfactorily  on  his  land,  of 
which  he  was  to  be  the  judge,  he  was  to  take  it 
upon  the  terms  agreed  upon  ;  that  upon  trial  it 
was  not  satisfactory,  and  he  returned  it  in  good 
order.  Both  parties  were  corroborated  by  other 
witnesses. 

The  Court  charged  the  jury,  inter  dHoy  as 
follows :  If  you  believe  the  evidence  on  the  part 
of  the  plaintifiT,  particularly  of  Espy  and  Bradley, 
as  to  what  occurred  at  the  hammock,  then  there 
was  a  complete  contract,  and  the  plaintiff  would 
be  entitled  to  recover.  [If,  on  the  other  hand, 
you  believe  the  evidence  on  the  part  of  the  de- 
fendant, that  he  was  to  take  the  machine  and 
trj  it,  and '  that  he  was  not  to  keep  it  unless  it 
worked  to  his  satisfaction,  then  the  plaintiff  can- 
not recover,  provided  you  find  that  the  machine 
did  not  work  well,  and  that  he  had  reasonable 


caaae  to  be  dissatisfied  with  it.  But  if  the  ma- 
ofaine  did  good. work,  he  could  not  say,  ^*  I  have, 
made  a  bad  bangain,  I  am  not  satisfied,"  and 
return  the  machine.  In  other  words,  there  must 
have  been  a  reasonable  cause  for  his  dissatisfaction, 
and  the  returning  of  the  maobine  must  have  been 
in  good  faith.]  You  have  beard  the  evidence  of 
the  different  witnesses  as  to  what  occurred  in  the 
field  before  dinner,  as  to  what  occurred  at  the 
hammock  after  dinner,A8  to  what  occurred  in  the 
field  after  dinner,  and  as  to  what  occurred  at  the 
barn,  where  they  went  after  the  shower,  and  we 
will  not  stop  to  call  your  attention  to  this  evidence 
in  detail.  In  regard  to  some  of  this  evidence 
there  is  such  a  distinct  and  positive  conflict  that 
it  cannot  be  reconciled,  and  it  is  your  duty  ta 
determine  which  of  the  witnesses  you  will  be- 
lieve. On  the  one  hand  you  have  the  testimony 
of  Mr.  Seeley  and  Mr.  Welles,  as  to  what  oc- 
curred here  in  Towanda,  and  they  are  parties  to 
this  suit,  and  both  interested  in  its  result.  As  to 
what  occurred  at  the  hammock,  you  have  the 
testimony  of  Mr.  Seeley  on  one  side,  and  of  Mr. 
Espy  and  Mr.  Bradley  on  the  other.  Mr.  Seeley 
is  a  party,  and  directly  interested,  and  they  were 
at  the  time  interested  in  trying  to  sell  this  ma- 
chine for  Mr.  Welles-  If  you  find  that  they 
haveiestified  falsely  as  to  that  conversation,  and 
sel'up  a  false  contract,  then  what  eredit  can  you 
give  to  their  tesljimony  up<m  any  other  point, 
unless  it  is  corroborated  by  other  evidence  ?  If, 
oh  the  other  hand,  you  find  that  Mr.  Seeley  has 
testified  falsley  as  to  tbaC  oonversation,  or  as  to 
the  conversation  here,  in  Towanda,  with  Mr. 
Welles,  then  can  you  believe  any  part  ci  his 
testimony,  unless  it  is  coroborated  by  other  evi- 
dence ?  There  has  been  a  good  deal  of  testimony 
as  to  the  conversation  between  Mr.  Seeley  and 
Mr.  Cass,  in  the  barn,  during  the  shower,  in 
which  it  is  claimed  that  Mr.  Seeley  said  to  Mr. 
Cass,  in  the  presence  and  hearing  of  Mr.  Espy, 
that  he  had  not  bought  the  machine,  and  that  he 
should  not  buy  it  unless  it  worked  better  than  it 
had.  Mr.  Espy  and  Mr.  Bradley  both  deny 
having  heard  any  such  conversation.  And  upon 
this  subject,  we  say  to  you,  that  where  persons 
who  are  uninterested  in  a  matter,  or  are  interested 
only  as  ordinary  neighbors,  hear  statements  about 
a  bargain,  or  contract,  and  then  come  into  Court 
to  testify  to  them,  their  testimony  should  be  ex- 
amined by  the  jury  with  some  degree  of  care. 
Men  in  such  circumstances  may  not  hear  the 
conversation  alike,  or  they  may  not  understand 
it  alike,  or  they  may  not  remember  it  alike. 
Supposing  these  witnesses  who  have  testified 
to  the  conversatioA  in  the  barn  are  equally 
honest  with  Espy  and  Bradley,  and  Espy  and 
Bradley  are  equally  honest  with  the  other  wit- 
nesses, upon  which  testimony  would  you  place 
the  most  reliance  ?     Upon  that  of  the  witnesses 
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whose  business  it  was  to  set  up  a  machine  and 
see  it  worked  properly,  and  who  were  interested 
in  selling  it  for  Mr.  Welles,  or  upon  the  testi- 
mony of  persons  who  were  present  merely  out  of 
curiosity,  and  who  heard  these  statements  acci- 
dentally? This  is  a  question  which  you  must 
determine,  but  we  repeat  that  it  is  proper  for  you 
to  examine  this  testimony  with  care,  because  it  is 
very  easy  for  witnesses  to  be  perfectly  honest, 
and  yet  be  mistaken,  when  they  had  no  interest 
in  the  subject  of  the  conversation  at  the  time. 
You  have  also  heard  the  testimony  of  the  dif- 
ferent witnesses  as  to  the  manner  of  the  working 
of  the  machine  at  Mr.  Seeley's,  as  also  the 
testimony  of  Mr.  Van  Ness,  as  to  the  working  of 
the  machine  in  Standing  Stone.  [There  is  a 
great  disagreement  in  the  testimony  of  the  wit- 
nesses for  the  plaintiff  and  the  defendant  upon 
this  subject,  and  you  will  have  to  determine,  from 
all  this  evidence,  whether  the  working  of  the 
machine  was  such  as  to  give  Mr.  Seeley  reason- 
able cause  to  be  dissatisfied  with  it,  or  whether  it 
worked  well,  according  to  the  agreement  and 
warranty,  as  testified  to  by  the  plaintiff  and  his 
witnesses.]  You  will  now  take  this  case,  and 
give  it  your  careful  consideration,  and  render 
such  a  verdict  as  will  do  justice  between  the 
parties. 

Verdict  for  plaintiff  for  $54.80  and  judgment 
thereon.  Defendant  took  this  writ,  assigning  for 
error  the  portions  of  the  charge  inclosed  in 
brackets. 

Lewis  M.  Hall  and  L  McPhenon  (with  whom 
was  William  T.  Davits) ^  for  plaintiff  in  error, 
relied  upon. 

Singerly  t?.  Thayer,  12  Oat.  291. 

John  N.  Califfaiid  If.  N.  Williams  (with  whom 
were  Msbree  Sf  Williams)^  for  defendant  in  en*or. 

An  immaterial  or  harmless  error  is  no  cause 
for  reversaL 

Hysbam  t;.  Dettre,  89  Pa.  St.  506. 
Chase,  to  use,  t;.  Hubbard  and  wife,  99  Pa.  6^.  ^ 
226. 

This  case  was  fairly  submitted  to  the  jury 
upon  confiicting  testimony,  and  their  verdict 
rules  it. 

Hnber  v.  TbwDsend  ef  a/.,  34  Leg.  Int.  17S. 

An  error  in  the  charge  upon  a  matter  not  per- 
tinent to  the  issue  is  not  ground  for  reversal. 
Neumann  v.  Knapp,  5  Bin.  73. 

The  whole  charge  must  be  taken  together,  it 
cannot  be  considered  in  detached  parts,  and  if 
the  Court  has  so  expressed  itself  so  as  to  be 
understood,  this  Court  will  not  reverse. 
Kerr  v.  Sharp,  14  S.  k  R.  399. 

An  error  in  the  charge  which  the  verdict  has 
rendered  immaterial,  is  not  ground  for  reversal. 
Deford  k  Co.  v.  Reynold,  36  Pa.  St.  325. 
Eldred  v.  Hazlet'g  Adm*g,  38  Id.  16. 

Under  these  authorities  there  is  not  such  a 


material  error  in  the  case  as  will  reverse,  even 
if  the  Court  was  wrong  in  that  portion  of  the 
charge  embraced  in  the  first  assignment  of  error. 
We  deny  that  the  same  was  error  as  applied  to 
this  case.  ^ 

Singerly  v,  Thayer  is  very  unlike  the  case  at 
bar.  In  that  case  there  was  a  written  contract, 
fixed  and  certain  in  its  terms.  Thayer  was  to 
put  in  a  "  hoist"  "  warranted  satisfactory  in  every 
respect.**  In  that  case  the  controlling  question 
was,  What  meaning  and  effect  was  to  be  given  to 
the  words  "  warranted  satisfactory  in  every  r«- 
specf'f 

In  commenting  upon  the  evidence  the  Court 
had  the  right  to  express  an  opinion  on  the  weight 
thereof,  if  the  facts  are  left  to  the  jury. 

Bonner  v,  Herriok,  99  Pa.  St.  220. 

Ruse  V,  Ra8e,^0  Id.  89. 

Bitner  v.  Bitner,  66  Id.  847. 

April  28,  1888.  The  Court.  This  suit  was 
brought  to  recover  the  first  instalment  on  an  al- 
leged contract  for  the  sale  of  an  Osborne  reaper 
and  binder.  The  principal  controversy  arises 
out  of  a  disagreement  as  to  the  nature  and  terms 
of  the  contract.  The  plaintiff,  on  the  one  hand, 
alleges  that  the  sale  was  absolute ;  that  the  ma- 
chine was  to  be  set  up  and  tried,  and  was  to  work 
well ;  that  it  was  put  on  trial,  and  was  accepted 
by  Seeley ;  that  the  terms  of  the  contract  were 
fixed,  and  the  time  and  manner  of  payment  fully 
agreed  upon.  The  defendant,  on  the  other  hand, 
maintains  that  he  was  to  try  the  machine,  and  if 
it  worked  to  suit  him,  and  he  could  use  it  satis- 
factorily on  his  land,  of  which  he  was  to  be  the 
judge,  he  was  to  take  it  upon  the  terms  agreed 
upon  ;  that  upon  trial  it  was  not  satisfactory,  and 
he  returned  it  to  Welles.  Both  parties  were  to 
some  extent  corroborated  by  other  witnesses,  but 
the  testimony  was  contradictory  and  confiicting, 
and  it  was  for  the  jury  to  determine  the  true  state 
of  the  facts. 

In  the  general  charge,  the  learned  Judge  of  the 
Court  below  instructed  the  jury  as  follows :  <<  If 
you  believe  the  evidence  on  the  part  of  the  plain- 
tiff, particuUirly  of  Espy  and  Bradley,  as  to  what 
occurred  at  the  hammock,  then  there  was  a  com- 
plete contract,  and  the  plaintiff  would  be  entitled 
to  recover.  If,  on  the  other  hand,  you  believe 
the  evidence  on  the  part  of  the  defendant,  that 
he  was  to  take  the  machine  and  try  it,  and  that 
he  was  not  to  keep  it  unless  it  worked  to  his  sat- 
isfaction, then  the  plaintiff  cannot  recover,  pro- 
vided you  find  that  the  machine  did  not  work 
well,  and  that  he  had  reasonable  cause  to  be  dis- 
satisfied with  it.  But  if  the  machine  did  good 
work,  he  oould  not  say,  <  I  have  made  a  bad  bar- 
gain, I  am  not  satisfied,'  and  return  the  machine. 
In  other  words,  there  must  have  been  a  reason- 
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able  cause  for  his  dissatisfaction,  and  the  return- 
bg  of  the  machine  mast  have  been  in  good  faith. 
.  .  .  There  is  a  great  disagreement  in  the  tes- 
timonj  of  the  witnesses  for  the  plaintiff  and  the 
ddendaot  upon  this  subject,  and  you  will  have  to 
determine,  from  all  this  evidence,  whether  the 
working  of  the  machine  was  such  as  to  give  Mr. 
Seeley  reasonable  cause  to  be  dissatisfied  with  it, 
or  whether  it  worked  well,  according  to  the  agree* 
ment  and  warranty,  as  testified  to  by  the  plaintiff 
and  bis  witnesses.  Tou  will  now  take  this  case, 
sod  give  it  your  careful  consideration,  and  ren- 
der such  a  verdict  as  will  do  justice  between  the 
parties." 

In  this  instruction  of  the  Court  to  the  jury 
«e  think  there  was  error.  If  the  defendant's 
theory  of  the  case  on  the  facts  is  accepted,  it  is 
plain  that  although  the  reaper  may  have  worked 
well  in  the  opinion  of  those  who  saw  it,  yet,  if  it 
did  not  work  to  the  satisfaction  of  the  defendant, 
he  was  not  obliged  to  take  it.  He  testifies  that 
he  told  Espy  h^  would  not  take  the  reaper  until 
he  tried  it,  and  if  it  worked  to  suit  him,  and  his 
team  could  handle  it  on  bis  farm,  he  would  buy 
it,  and  that  he  was  to  be  the  judge  of  this  him- 
self. He  complains  that  it  was  too  heavy ;  that 
it  weighed  nearly  two  hundred  pdunds  more  than 
it  had  been  represented  to  weigh ;  that  his  horses 
could  not  haul  it,  and  that  in  his  judgment  it  did 
Dot  do  the  work  well,  etc.  His  objections  to  the 
reaper  may  have  been  ill  founded ;  indeed  they 
may  have  been  in  some  sense  unreasonable,  in 
the  opinion  of  others,  yet,  if  they  were  made  in 
good  finithy  he  bad  a  right,  if  his  testimony  is 
believed,  to  reject  it.  If  be  wanted  a  machine 
that  was  satisfactory  to  himself,  not  to  other 
peo|de,  and  contracted  in  this  form,  upon  what 
principle  shall  he  be  bound  to  accept  one  that  he 
expressly  disapproved  ?  What  the  learned  Court 
aud  to  the  jury  on  this  point  was  equivalent  to 
Btying  that  although  the  reaper  may  have  been 
wholly  unsatisfactory  to  the  defendant,  yet  if  the 
prj  thought  he  ought  to  have  been  satisfied,  he 
w  bound  to  take  it.  Whereas,  if  the  defend- 
tot*t  testimony  is  true,  he  was  to  judge  of  the 
Beriti  of  the  machine  himself,  not  the  bystanders 
Bor  the  jury ;  and  if  he  exercised  his  own  judg- 
ment in  good  faith  in  the  refusal  to  accept  it,  he 
*ai  certainly  not  bound  for  the  price. 

The  case  is  ruled  by  Singerly  v.  Thayer  (108 
I^enn.  291),  where  the  authorities  are  collected, 
*Bd  the  legal  principles  involved  fully  discussed, 
^hat  has  been  sakl  is,  of  course,  applicable  to 
the  caae  only  in  the  event  that  the  jury,  in  the 
'Atrial  of  this  ease,  shall  accept  the  defendant's 
^^  as  the  correct  one;  for  if  the  evidence  on 
^  part  of  the  plaintiff  is  believed,  the  contract 
^  eomplete.  Upon  this  question,  as  we  have 
w,  the  testimony  is  oonfiicting.  We  have  pur- 
P<^  refrained  from  any  discussion  of  the  iidSf 


out  of  which  the  principles  of  law  governing  the 
case  arise,  fearing  that  any  reference  to  the  tes- 
timony in  detail  might  have  a  misleading  effect. 
It  is  of  the  highest  importance  in  such  a  case  as 
this  that  the  jury  should  be  left  entirely  free  to 
consider  and  determine  the  facts  upon  their  own 
judgment. 

*  The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Clark,  J. 

Trunkst,  J.,  absent.  w.  itf.  s.,  jr. 


July  '88, 17.  ApHl  21,  1888. 

Auchenbach  v.  Seivert  et  al. 

EUcHont — Paw€rB  of  Court  of  Quarter  Set' 
sions — Councilman —  Who  are  judges  of  his 
queUifications — Act  of  May  24,  1887. 

The  Court  of  Quarter  Sessions  has  no  jurisdiction 
to  pronouDoe  upon  the  qaaliAcatioDa  of  a  oity  oounoil- 
man.  The  Act  of  May  24,  1887,  vests  that  power  in 
that  branch  of  the  manioipal  oonncil  to  which  the 
member  may  be  elected. 

The  Jurisdiction  in  contested  election  cases  is  not 
one  of  common  law,  and  cannot  be  extended  bj  im- 
plication heyond  the  provisions  of  the  Act  in  which  it 
originates. 

Certiorari  to  the  Quarter  Sessions  of  Berks 
County. 

Petition  of  George  Seivert  and  others,  elec- 
tors of  the  Second  Ward  of  the  City  of  Reading, 
to  contest  the  election  of  Daniel  Auchenbach  to 
the  select  council  from  the  said  ward  of  said 
city. 

On  the  hearing,  before  Ermentrout,  J.,  the 
following  facts  appeared :  The  petition  set  forth 
that  petitioners  were  qualified  electors  of  the 
Second  Ward  of  the  city  of  Reading,  and  voted 
at  an  election  for  ward  and  precinct  officers,  held 
on  February  21,  18B8,  the  third  Tuesday  of  said 
month.  Among  the  candidates  voted  for  at  said 
election  were  candidates  for  the  select  council 
of  said  city.  That  by  Art.  VIII.,  §  1,  of  the 
Act  of  May  24,  1887,  it  is  enacted,  tn/er  a^'a,  as 
follows :  <<  The  members  of  select  council  shall 
have  the  qualifications  of  senators  of  this  Com- 
monwealth, and  be  chosen  for  the  term  of  four 
years."  That  by  Art.  II.,  §  5,  of  the  Constitu- 
tion of  Pennsylvania,  the  qualifications  of  sena- 
tors of  the  State  of  Pennsylvania  are  defined  and 
prescribed  as  follows:  ^* Senators  shall  be  at  least 
twenty-five  years  of  age,  and  representatives 
twenty-one  years  o^  age.  They  shall  have  been 
citizens  and  inhabitants  of  the  State  four  years, 
and  inhabitants  of  their  respective  districts  one 
year  next  before  their  election  (unless  absent  on 
the  public  business  of  the  United  States  or  of 
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this  State),  and  shall  reside  in  their  respective 
districts  during  their  terms  of  service." 

That  at  the  municipal  election  held  on  Feb- 
ruary 21,  1888,  Nathan  N.  Sprecherand  Daniel 
Auohenbach  were  candidates  for  election  to  the 
select  council  in  the  Second  Ward  of  the  city  of 
Reading ;  that  said  Daniel  Auchenbach  received 
the  highest  number  of  votes  and  was  returned  a6 
elected  a  member  of  the  said  select  council. 

'^  That  the  said  Daniel  Auchenbach  was  not, 
on  the  third  Tuesday  of  February,  1888,  when 
the  said  municipal  election  was  held,  qualified  for 
election  as  a  member  of  the  select  council  of  the 
city  of  Reading  from  the  Second  Ward,  for  the 
reason  that  he  had  not  been  an  inhabitant  of  the 
district,  to  wit,  the  said  Second  Ward  of  the  city 
of  Reading,  one  year  next  before  his  election  on 
the  said  third  Tuesday  of  February,  1888  (and 
had  not  during  the  said  one  year  next  before  his 
election  been  absent  from  said  district  on  the 
public  business  of  the  United  States  or  of  this 
State),  but,  on  the  contrary,  resided  in  the  First 
Precinct  of  the  Tenth  Ward  of  the  city  of  Read* 
ing,  at  56  Cotton  Street,  until  the  latter  part  of 
July,  1887,  when  he  removed  from  66  Cotton 
Street,  in  the  Tenth  Ward,  to  a  house  on  Muhlen- 
berg Street,  between  Eighth  and  Ninth  Streets, 
In  the  city  of  Reading,  in  the  Second  Ward.  .  .  . 
That  the  pretended  election  of  the  said  Daniel 
Auchenbach  was  undue  and  illegal,  and  thel«elurn 
thereof  i»  not  correct,  and  he  is  not  qualifi^  to 
be  sworn  as  a  member  of  select  council  of  the 
city  of  Reading,  for  the  reason  that  he  had  not 
been  an  inhabitant  of  the  Second  Ward,  the  dis- 
trict to  represent  which  in  select  council  he  was 
elected,  for  one  year  before  his  said  election,  the 
twenty-first  day  of  February,  1888,  as  required 
by  law." 

Petitioners  prayed  the  Court  to  grant  a  jule 
upon  Daniel  Auchenbach  to  show  cause  why  his 
election  as  a  member  of  the  select  council  of  the 
city  of  Rending  shall  not  be  adjudged  undue  and 
illegal,  and  the  return  thereof  adjudged  not 
correct. 

The  rule  to  show  cause  was  granted  as  prayed 
•  for,  and  upon  March  12,  1888,  after  service  of 
petition  and  rule  upon  him,  Daniel  Auchenbach 
filed  his  answer  admitting  his  election  and  his 
residence  as  set  forth  in  the  petition,  and  setting 
forth :  *^  That  he,  the  said  respondent,  at  the 
time  of  his  election  to  said  office,  was,  and  still 
is,  an  inhabitant  of  the  said  Second  Ward  of  the 
city  of  Reading,  and,  as  he  is  advised  and  be> 
lieves,  had  the  qualifications  of  a  senator  of  this 
Commonwealth,  as  prescribed  by  the  Constitution 
thereof,  and  required  by  section  1  of  Article  VIII. 
of  the  Act  of  the  General  Assembly  of  May  24, 
1887,  regulating,  among  other  things,  the  mode 
of  election  of  members  of  councils  in  cities  of  the 
fourth,  fifth,  sixth,  and  seventh  classes,  ftnd  ap- 


plicable to  the  said  city  of  Reading ;  that  he  was 
upwards  of  twenty-five  years  of  age,  and  a  citizen 
and  inhabitant  of  the  State  of  Pennsylvania  four 
years  and  upwards,  and  an  inhabitant  of  the 
Eleventh  Senatorial  District  of  the  said  Common- 
wealth, consisting  of  the  said  county  of  Berks,  in 
which  the  said  city  of  Reading  is  situated,  one 
year  and  upwards,  next  before  the  date  o(  said 
municipal  election.  Thai  at  the  time  of  his  said 
election  he  was,  as  he  is  advised  and  believes, 
qualified  for  election  as  a  member  of  tlte  select 
council. 

*^  And  the  said  respondent,  for  further  answer 
in  the  premises,  says  that  he  is  advised  and  be- 
lieves that  none  of  the  facts  set  forth  in  the 
petition  are  such  as  to  give  the  Court  jurisdiction 
under  any  law  of  this  Commonwealth  to  take 
cognizance  of  a  proceeding,  such  as  is  here  sought 
to  be  instituted,  to  contest  the  legality  of  his 
election  to  the  office  of  select  councilman  afare- 
said.  No  violation  of  any  election  law  of  this 
Commonwealth  is  alleged,  eithef  in  respect  to  the 
manner  of  holding  the  election,  counting,  or  re- 
turning the  voted  thenain,  or  computing  and  de- 
claring the  result  thereof.  He  is  further  advised 
and  believes  that  no  inquiry  as  to  his  qualifications 
to  serve  in  said  office  is  properly  cognizable  by 
the  Court  in  this  proceeding,  but  that  such 
inquiry  can  first  be  lawfully  instituted  only  by 
the  select  council  of  ^&id  city,  it  being  provided 
in  the  Act  of  May  24,  1887,  aforesaid,  that  each 
branch  of  councils  shall  jddgeof  the  qualifications 
of  its  members." 

Respondent  prayed  that  the  petition  be  dis- 
missed and  the  rule  to  show  cause  be  discharged. 
Petitioners  admitted  that  Auchenbach  had  all 
the  qualifications  for  election  to  the  select  council, 
except  that  of  residence  in  the  ward  for  one  year 
be<bre  the  election. 

After  argument  of  counsel  upon  the  fact«  ad- 
mitted, Ermentrout,  J.,  filed  the  following 
opinion :  <<  Section  17  of  the  Constitution  of 
Pennsylvania  (1  Purd.  Dig.  41)  provided  as 
follows :  '  The  trial  and  determination  of  con- 
tested elections  of  electors  of  president  and  vice- 
president,  mem  herd  of  the  General  Assembly,  and 
of  all  public  officers,  whether  State,  judicial,  muni- 
cipal, or  local,  shall  be  by  the  Courts  of  law  or 
by  one  or  more  of  the  Judges  thereof ;  the  Gene- 
ral Assembly  shall,  by  general  law,  designate 
the  Courts  and  Judges  by  whom  the  several 
classes  of  election  contests  shall  be  tried,  and 
regulate  the  manner  of  trial  and  all  matters 
incident  thereto.' 

>'  To  carry  out  this  Constitutional  provision, 
the  Act  of  May  19,  1874  (P.  L.  p.  268),  was 
passed,  classifying  contested  elections  into  four 
classes,  the  fourth  class  clearly  embracing  officers 
of  a  city  such  as  memben  of  select  and  common 
oouncils. 
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"Secaon  le  (P.  L.  212),  provides  that  *  cases 
of  the  fourth  class  shall  be  tried  and  determined 
bj  the  Court  of  Quarter  Sessions  of  the  Peace  of 
tie  couDtj  in  which  the  election  contested  shall 
beheld.' 

*<  The  Act  of  Assembly  requires  that  the  peti- 
tion for  a  contest  shall  set  out  '  wherein  it  is 
daisied  the  election  is  undue  or  illegal/  and  that 
notice  *  shall  be  served  upon  the  person  whose 
right  of  office  shall  be  contested.' 

"  It  will  be  observed  that  the  right  of  <  trial 
tnd  determination  is  a  constitutional  right  vested 
in  the  Courfs,  and  that  no  Act  of  Assembly  can 
therefore  in  any  way  impair  or  take  it  away.' 

<*  Our  jurisdiction  of  this  case  is  questioned. 
It  is  asserted  that,  although  the  law  rigidly  de- 
mands that  a  candidate  for  office  shall  have  cer- 
tain prescribed  qualifications,  the  election  of  such 
oandidate  cannot  be  contested  for  the  want  of 
fioeb  qualifications ;  that  the  election  of  -a  person 
disqualified  does  not  make  the  election  either 
<  ondoe  or  illegal,'  and  that  in  a  contested  election 
the  Court  are  simply  to  determine  whether  the 
machinery  of  holding  the  election  has  been  put 
in  proper  motion,  the  election  held  at  the  proper 
time  and  place  and  in  the  manner  and  by  the 
proper  persons  as  required  by  law,  without  fraud 
or  mistake,  and  a  correct  return  thereof  made. 
That  in  the  present  case,  because  section  4  of  the 
Municipal  Act  of  May  24,  1887  (P.  L.  204), 
sajs :  '  Each  branch  of  councils  shall  judge  of  the 
qualifications  of  its  members,  and  contested  elec- 
tions shall  be  determined  by  the  Courts  of  law,' 
the  question  of '  qualifications'  belongs  exclusively 
to  councils  to  determine. 

**  We  have  already  said  that  an  Act  of  As- 
sembly cannot  override  a  constitutional  grant  of 
power.  It  follows  that  if  the  term  '  contested 
elections'  embraces  the  question  of  <  qualifica- 
tions,' the  Constitution  gives  us  jurisdiction. 

**  We  are  of  opinion  that  the  terms  *  contested 
elections'  and  '  undue  and  illegal  elections'  are 
broad  enough  to  include  the  present  case,  upon 
both  reason  and  authority.  It  is  the  view  taken 
by  Mr.  Buckalew  in  his  Commentary  on  the 
Constitution  of  Pennsylvania,  pp.  43.  .  .  . 

*'  We  therefore  feel  warranted  in  saying  that 
the  inquiry  into  qualifications  is  not  beyond  our 
powers.  Surely  the  election  of  an  alien  would 
be  illegal.  He  does  not  possess  the  qualifications 
ot  citisenship.  So,  too,  the  election  of  a  minor. 
He  does  not  possess  the  qualifications  of  age.  So, 
toe,  of  a  resident  of  Philadelphia.  He  does  not 
possess  the  qualifications  of  residence.  The  elec- 
tion <^  one  disqualified  by  law  must,  therefore,  be 
held  to  be  an  undue,  improper,  illegal  election.  • 
.  .  .  And  it  would  also  follow,  if  the  contention 
of  the  respondent  is  correct,  that  councils  are  the 
sole  judges  of  the  qualifications,  the  Court  has 
no  power  to  try  at  all,  and  the  remedy  proposed, 
therefore,  is  useless. 


'^  Nor  does  our  interpretation  necessarily  defeat 
the  provisions  of  the  Municipal  Act.  Where 
thea*e  is  no  contest  oouncila  may  judge,  but  the 
Act  says  <  contested  elections  shall  be  determined 
by  the  Courts.'  Councils  are  prima  facie  judges 
until  under  the  law  the  Courts  are  called  upon  to 
decide,  and  the  decision  of  the  Courts  must  under 
the  Constitution  prevail  and  be  obeyed,  (fiuck- 
alew  on  the  Constitution,  pp.  43,  4,  5,  6.)  • 

'^  The  jurisdiction  established,  we  pass  to  the 
question  of  '  qualifications.' 

^'  Article  Y II I.,  sec.  L,  of  the  Municipal  Act  of 
1887,  says :  *  Members  of  councils  in  cities  of  the 
fourth,  fit th,  sixth,  and  seventh  classes  shall  be 
inhabitants  of  the  wards  which  they  represent, 
and  shall  reside  therein  during  their  term  of  ser-  x 
vice.  The  members  of  select  councils  shall 
have  the  qualifications  of  senators  of  this  Com- 
monwealth and  be  chosen  for  the  term  of  four 
years,  and  the  members  of  common  councils 
shall  have  the  qualifications  of  members  of  the 
house  of  representatives  and  be  chosen  for  the 
term  of  two  years.' 

<<  To  ascertain  such  qualifications  we  must  refer 
to  section  5,  Art.  IX.,  of  the  Constitution  which 
says  :  '  Senators  shall  be  at  least  twenty-five  years 
of  age  and  representatives  twenty-one  years  of 
age.  They  shall  have  been  citizens  and  inhabi- 
tants fi  the  State  four  years,  and  inhabitants  of 
Ibear  respective  districts  one  year  next  before 
their  election,  unless  absent  on  public  business  of 
the  United  States  or  of  this  State,  and  shall  re- 
side in  their  respective  districts  during  the  terms 
of  service.'     .     .     •     • 

<*  With  these  principles  in  view,  and,  as  was 
said  in  United  States  r.  Freeman  (3  Howard, 
556),  keeping  in  view  the  end  and  purpose  de- 
signed by  law,  let  us  incorporate  the  constitu- 
tional provisions  into  the  Municipal  Act.  In 
place  of  ^  senators'  read  members  of  select  coun- 
cils ;  in  the  place  of  *•  representatives'  read  mem- 
bers of  common  councils.  The  result  is  a  clear  and 
potftti^e  section,  without  a  doubtful  meaning,  all 
the  parts  harmonizing,  the  efiect  sensible  and 
intelligent,  the  question  of  being  an  *  inhabitant' 
and  *  resident'  in  the  '  district,'  emphasized  and 
dear.  It  will  then  read :  '  Members  of  select 
councils  shall  be  lit  least  twenty-five  years  of  age 
and  members  of  common  councils  twenty-one 
years  of  age.  They  shall  have  been  citizens  and 
inhabitants  of  tlieir  respective  districts  one  year 
next  before  the  election,  etc.' 

<*  Any  other  construction  would  oblige  us  to 
insert  and  incorporate  the  words  *  senatorial'  or 
^representatives'  so  as  to  read,  'inhabitants  of 
their  respective  senatorial  or  representative  dis- 
tricts' and  give  to  the  word  <  district'  in  the  lattet* 
part  of  the  section,  the  meaning  of  '  ward,'  thus 
giving  the  word  'districts'  two  meanings.  It 
would  enable  a  citizen  of  Albany  Township,  now 
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in  the  Berks  Senatorial  District,  if  otherwise 
qualified,  to  come  into  a  ward  of  the  city  and  be 
elected  to  councils,  although  he  might  not  have 
lived  more  thdn  a  day  in  the  ward  to  constitute 
him  an  inhabitant,  and  unable  under  the  law,  to 
cast  his  vote  therein  for  any  ofiice,  State,  national, 
municipal,  or  ward. 

<*  Should,  for  illustration,  Berks  and  Lebanon 
form-  but  on^  senatorial  district,  the  citizen  from 
Lebanon  can,  after  being  an  inhabitant  in  the 
ward  for  one  day,  be  elected,  when  he  also  could 
cast  no  vote  at  any  election  therein  held.  An 
interpretation  that  works  this  result  ought  not 
and  cannot  be  correct.  The  end  in  view,  or  the 
purpose  designed,  was  to  prescribe  one  year's 
residence,  so  that  the  citizen  might  acquaint  him- 
self with  the  people  of  the  ward,  their  wants  and 
necessities,  and  thus  enable  him  intelligently  to 
act  as  their  representative. 

^*  And  now  having  heard  the  case,  and  having 
tried  and  determined  the  controversy,  we  find 
that  Daniel  Auchenbach  was  not  an  inhabitant 
for  one  year  of  the  Second  Ward,  city  of  Reading, 
before  his  alleged  election  as  a  member  of  select 
council  from  said  ward,  and  adjudge  that  he  was 
and  is  disquali^ed  under  the  law  from  holding 
such  ofiice,  and  that  his  alleged  election  is  undue 
and  illegal. 

<*  The  motion  of  the  respondent  to  disaiss  the 
petition  is  overruled,  and  the  rule  of  the  peti- 
tioners is  made  absolute. 

<^  It  follows,  therefore,  that  there  is  a  vacancy 
in  the  ofllice  of  select  council  aforesaid,  and  that 
an  election  may  be  had  to  fill  said  vacancy." 

Whereupon  Daniel  Auchenbach  took  this  writ 
assigning  as  error : — 

(1)  The  Court  erred  in  entertaining  jurisdic- 
tion of  this  case. 

(2)  The  Court  erred  in  deciding  this  to  be  a 
case  of  contested  election. 

(8)  The  Court  erred  in  finding  and  adjudging 
that  Daniel  Auchenbach  was  and  is  disqualified 
under  the  law  from  holding  the  ofiice  of  select 
councilman  in  the  city  of  Reading,  from  the  Sec- 
ond Ward  thereof,  and  that  his  election  thereto  is 
undue  and  illegal. 

(4)  The  Court  erred  in  overruling  the  motion 
of  Daniel  Auchenbach  to  dismiss  the  petition  of 
the  electors  of  the  second  ward. 

(5)  The  Court  erred  in  making  absolute  the 
rule  upon  Daniel  Auchenbach  to  show  cause  why 
his  election  as  a  member  of  select  council  in  the 
city  of  Reading,  from  the  Second  V^rd  thereof, 
should  not  be  adjudged  undue  and  illegal,  and  the 
return  thereof  not  correct. 

(6)  The  Court  erred  in  finding  and  decreeing 
that  there  is  a  vacancy  in  the  ofiice  of  select 
council  from  the  Second  Ward  of  the  city  of 
Reading,  and  that  an  election  may  be  had  to  fill 
the  vacancy. 


(7)  The  decrpe  of  the  Court. 
Louii  Richards  (F,  S.  Livingoody  H,  Mahz- 
bergeVf  and  Cffrus  G.  Derr  with  him),  for  plain- 
tiflf  in  error. 

There  is  a  manifest  distinction  between  an  ob- 
jection to  one  elected  to  an  ofiUce  on  the  ground 
of  disqualification  and  a  contested  election.  The 
validity  of  An  election  does  not  depend  upon  the 
eligibility  of  the  candidate,  but  upon  its  being 
held  at  the  proper  time  and  place. 

Election  in  the  Nineteenth  Ward,  1  Weekly  Notes, 

114. 
Satterlee  v,  San  Francisco,  23  Cal.  914. 
Dob^rns  v.  Weardon,  50  Ind.  298. 
Ellingham  v.  Mount,  48  N.  J.  L.  (14  Vroom),  470. 

The  distinction  between  qualifications  and  con- 
tested elections  is  fully  recognized  by  the  Act  of 
May  24,  1887 ;  the  language  is,  ^*  Each  branch 
(of  the  councils)  shall  judge  of  the  qualifications 
of  its  members,  and  contested  elections  shall  be 
determined  by  the  courts  of  law."  The  Court 
below  had  no  jurisdiction  to  determine  the  ques- 
tion of  Auchenbach's  qualifications  to  a  seat  in 
the  select  council ;  this  question  could  be  deter- 
mined only  by  the  said  branch  itself. 

Const.  U.  8.  Art.  I.  §  5. 

Const.  Penna.  Art.  XI.  §  9. 

Act  of  May  19, 1874,  §§  11  to  15,  Purd,  Dig.  682-3. 
As  to  a  mere  matter  of  qualification  no  indi- 
vidual or  number  of  individuals  can  have  such  an 
interest  in  the  subject  as  to  entitle  them  to  wage 
a  legal  contest  upon  it. 

Commonwealth  v,  Cluley,  6  Smith,  270. 
The  Act  of  May  24,  1887,  as  to  residence 
within  the  ward,  requires  nothing  beyond  inhabi- 
tancy at  the  time  of  the  election  or  installation, 
and  a  continuance  thereof  during  the  term  of  ser- 
vice. It  does  not  say  that  a  councilman  shall  be 
an  inhabitant  of  his  "  ward"  for  one  year  next 
before  his  election,  and  it  would  be  unsafe  to 
depart  from  the  plain  literal  meaning  of  the  Act 

Dames's  App.,  12  Smith,  422. 

Pittsbargh  v.  Kalchthaler,  4  Amer.  552. 

Cruger  v,  Crnger,  6  Barb.  (N.  Y.)  225. 
Commonwealth  v.  Leech,  8  Wr.  332,  and  Ex 
parte  Braun,  5  Pitts.  L.  J.  201,  were  decided 
before  the  Constitution  of  1874. 

The  Contested  Election  Act  of  1874  provid 
simply  a  method  for  determining  which  candidal 
received  the  greatest  number  of  legal  votes  and  I 
entitled  to  the  certificate. 

Election  of  McNeill,  1  Amer.  235. 
H.  Willis  Bland  (Henry  C.  G.  Reher  and  BeHk 
jamin  F,  Dettra  with  him),  for  defendants  J 
error,  presented  no  paper-book. 


April  23,  1888.  The  Court.  It  is  v< 
clear  that  the  Court  of  Quarter  Sessions  acl 
ultra  vires  in  entering  judgment  of  ouster  agai 
the  respondent  in  this  case.  It  had  no  jurisdi 
tion  to  pronounce  upon  the  qualification  of  Dao 
Auchenbach  as  a  councilman.     The  Act  of  A 
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semblj  vests  tbat  power  not  in  the  Court,  but  in 
that  branch  of  the  municipal  council  to  which  the 
member  may  be  elected.  It  is  only  in  contested 
election  cases  that  the  Court  has  jurisdiction,  and 
as  this  jurisdiction  is  not  one  of  common  law  it 
cjuDDOt  be  extended  by  implication  beyond  the 
prescriptions  of  the  Act  in  which  it  originates. 
Were  the  question  before  us,  we  might  take  issue 
with  the  Court  below  on  the  fact  of  the  respond- 
ent's qualification,  but,  as  what  we  have  said  fully 
disposes  of  the  case  in  hand,  we  need  not  pass 
opoD  an  issue  which  is  foreign  to  the  pending  con- 
troversy. 

Decree  reversed,  and  proceedings  vacated  and 
set  aside. 

Opinion  by  Gordon,  C.  J. 

Paxson,  Trctnkey,  and  Grbbn,  JJ.,  absent. 

*  H.  8.  P.  N. 


lu.  >88,  151.  March  21, 1888. 

Chipman  et  ah  to  use  v.  Ninth  National 
Bank. 

Bonis  and  banking — Deposits — Assignments 
for  the  benefit  of  creditors — Right  of  assignee 
to  bank  deposits^>^ Right  of  bank  to  set  off  un- 
matured  commercial  paper* 

A  claim  acquired  after  the  debtor  has  made  an  as- 
sigoment  for  the  benefit  of  creditors  cannot  be  set  off 
agiinst  Lis  assignee,  nor  can  a  liability  existing,  bat 
not  dne,  at  the  Ume  of  the  assignment,  even  if  it  be- 
I  doe  befbre  sait  commenc^. 


In  an  action  by  an  assignee  for  the  benefit  of  credi- 
ton  to  reoorer  a  balance  in  bank  to  the  credit  of  his 
migaor  and  snbject  to  his  check  at  the  date  of  the 
ttsignment,  the  bank  cannot  defend  on  the  ground 
ibit  at  the  time  of  the  assignment  it  held  several 
pieces  of  the  assignor's  unmatured  commercial  pap^r, 
«me  of  which,  amonnting  to  more  than  the  amount  of 
th«  deposits,  matured  after  demand  and  before  suit  by 
Um  aadgnee. 

Error  to  Common  Fleas  No.  2,  of  Philadelphia 
County. 

Assumpsit,  by  R.  H.  Chipman  and  David  W. 
Holt,  trading  as  Chipman  &  Holt,  to  the  use  of 
Mn  I.  Rogers,  assignee  for  the  benefit  of  credi- 
u^  against  the  Ninth  National  Bank. 

Tlie  facts  of  the  case  were  as  follows :  The 
plaintifif  filed  a  statement  alleging  substantially 
tiiat  the  said  firm  of  Chipman  &  Holt  had  on 
September  3,  1887,  a  balance  on  deposit  in  de- 
fieadant  bank,  amounting  to  $3069.61.  That  on 
^  day,  said  firm  assigned  all  their  property  to 
Win  I.  Rogers,  in  trust  for  the  benefit  of  credi- 
tors,  of  which  assignment  the  said  defendant 
^  notice.  That  said  Rogers  demanded  said 
ttQ  of  $3069.61,  but  defendant  had  refused  to 


The  defendant,  bank  filed  an  affidavit  of  defence 
setting  forth  that  they  had  discounted  a  number 
of  notes  for  said  firm,  that  four  of  them  amount- 
ing to  over  $8000  had  matured  and  been  pro- 
tested for  non-payment,  of  which  the  plaintifis 
had  been  duly  notified,  and  that  the  defendant 
claimed  the  right  to  set  ofi^  these  notes.  None 
of  these  notes  were  due  at  the  date  of  the  assign- 
ment. 

The  plain tiflT  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence  which  rule  was, 
after  argument,  discharged  {arUcj  p.  184). 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing for  error,  the  refusal  of  the  Court  to  give 
judgment  for  the  plaintiff  on  the  above  rule. 

John  I,  Rogers  ( Oscar  B.  TeUer  with  him), 
for  the  plaintiff  in  error. 

The  bank  is  not  entitled  to  set  off  these  notes. 

Dougherty  v.  Bank,  12  Norris,  282. 

Burrill  on  Assignments,  $  403. 

2  Smith's  Leading  Cases,  352.. 

Mark's  Appeal,  4  Norris,  231. 

Fogarty  v.  Trust  Co.,  25  Smith,  125. 

Beckwith  v.  Bank,  9  N.  Y.  211. 

Bank  v.  Jones,  2  Penny.  377. 

Roig  ».  Tim,  7  Out.  115. 
Where  drafts  and  notes  discounted  by  a  bank 
have  not  matured  at  the  time  of  the  death  of  a 
depositor,  they  cannot  be  set  off  against  a  claim 
of  the  executor  or  administrator  fwr  BM>ney  de- 
posited by  the  decedent. 

Appeal  of  Bank,  12  Wright,  57. 

Bosler's  Adm.  9.  Bank,  4  Barr,.  32: 

Bank  o.  Shoemaker,  11  Wsbku  Notes^  215. 

P.  F.  Rothermely  Jr.y  for  the  defendant  in 
error. 

The  assignee  does  not  stand  in  a  better  position 
than  his  assignor. 

Jordan  r.  Sharlock,  3  Norris,  36^. 

Stewart's  Assignee  i;.  Bank,  6  Wbbelt  Notes,  399. 

April  23,  1888.  Tbe  Court.  On  Septem- 
ber  8,  1887,  when  Chipman  &  Holt  assigned  all 
their  property  to  tbe  use  of  plaintiff  in  trust  for 
thd  benefit  of  their  creditors,  they  had  on  deposit 
in  defendant  bank  a  cash  balance  of  $3069.61, 
subject  to  their  check.  Formal  demand  on  the 
bank  for  that  amount  was  made  by  the  assignee 
on  the  second  day  thereafter,  and  payment  being 
refused  he  brought  this  suit  on  November  5,  fol- 
lowing. At  tbe  timpe  of  the  assignment,  the  bank 
held  several  pieces  of  the  assignor'^s  unmatured 
commercial  paper,  some  of  which,  amounting  to 
over  $7000,  matured  aft«r  demand  and  before 
suit  by  the  assignee,  and  the  bank  now  seeks  to 
avail  itself  of  that  anMunt  as  a  set  off  in  this 
action.  Whether  it  has  a  right  to  do  so  or  not  is 
the  question  presented  by  the  affidavit  of  defence. 

It  is  clear  that  at  the  date  of  the  assignment 
the  bank  had  no  lien  on  or  set-off  against  the 
amount  then  on  deposit  to  the  credit  of  Chipman 
A  HotI,  the  assignors ;  and,  as  was  held  in  Mark's 
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Appeal  (85  Fa.  231),  the  assignee,  in  virtue  of 
the  assignment,  and  as  trustee  for  the  creditors, 
was  then  entitled  '<  to  assert  his  and  their  right 
to  any  property  of  the  assignors  which  passed  by 
the  assignment,  against  any  person  claiming  by 
subsequent  transfer,  attachment,  judgment,  ex- 
ecution, or  any  other  lien.''  The  reason  of  this 
is  t^at  the  status  of  the  assignors'  debtors  as  well 
as  their  creditors  is  fixed  by  the  assignment  in 
trust  for  the  latter.  Their  creditors  can  neither 
attach  nor  levy  on  any  of  the  assigned  assets ; 
nor  can  their  debtors  buy  up  claims  against  them 
and  set  off  the  same  against  their  indebtedness  to 
the  assigned  estate ;  but,  as  was  held  in  Jordan 
r.  Sharlock  (84  Pa,  366),  in  a  suit  by  the  as- 
signee upon  a  note  to  his  assignor,  matured  after 
the  assignment,  the  defendant  may  set  off  a  debt 
due  to  him  by  the  assignor  at  the  time  of  the  as- 
signment, for  the  reason  that  when  the  note  in 
suit  passed  to  the  assignee,  by  virtue  of  the  as- 
signment the  defendant  had  a  demand  against  the 
assignor  on  which  he  had  an  immediate  right  of 
action.  The  defendant  bank  in  this  case  had  no 
such  right  at  the  date  of  the  assi^ment,  and  as 
a  creditor  of  the  assignor,  holding  notes  that 
matured  after  all  his  property,  including  the 
money  on  deposit,  had  passed  to  the  beneficial 
plaintiff  in  trust  for  all  the  creditors,  the  bank 
is  in  no  better  condition  than  they  are. 

The  ge^teral  pnnciple,  as  stated  in  Burrillon 
Assignments,  sec.  403,  appears  to  be  that  *'  a  claim 
acquired  after  the  assignment  cannot  be  setoff^ 
against  the  assignee,  nor  a  liability  existing  but 
not  due  at  the  time  of  the  assignment,  even  if  it 
becomes  due  before  suit  commenced."  Beckwith 
V.  The  Union  Bank  (9  N.  Y.  211),  recognizes 
the  same  principle,'  and  it  appears  to  be  a  reason- 
able one.  In  that  case  an  insolvent  firm,  having 
money  on  deposit  in  bank,  made  a  general  assign- 
ment for  the  benefit  of  creditors.  Shortly  there- 
after, but  before  notice  of  the  assignment,  a  bill 
against  the  firm,  held  by  the  ^ank,  exceeding  the 
sum  on  deposit,  matured  and  was  charged  by  the 
bank  to  the  account  of  the  firm.  In  a  suit 
brought  by  the  assignee  for  the  deposit,  it  was 
held  that,  as  against  him,  the  bank  had  no  right 
to  apply  the  money  on  deposit  to  the  payment  of 
the  dishonored  bill,  notwithstanding  the  fact  that 
it  was  the  holder  of  the  bill  at  the  date  of  the  as- 
signment. The  reason  given  is  that  at  the  time 
of  the  assignment  the  bank  had  no  lien  on  the 
deposit  that  would  have  interfered  with  the  right 
of  the  assignors  to  draw  the  same ;  that  by  virtue 
of  the  assignment  their  right  to  do  so  passed  to 
the  assignee  in  trust  for  the  creditors.  It  was 
also  held  that  to  perfect  that  right,  notice  of  the 
assignment  was  unnecessary,  save  only  that  in  de- 
fault of  notice  the  bank  might  have  so  dealt  as  to 
have  affected  his  rights  by  its  subsequent  acts. 

We  are  therefore  of  opinion  that  the  affidavit 


of  defence  is  insufficient,  and  the  rule  for  judg* 
ment  should  have  been  made  absolute. 

It  is  now  ordered  that  the  record  be  remitted 
to  the  Court  below,  with  instructions  to  enter 
judgment  against  defendant  for  such  sum  as 
to  right  and  justice .  may  belong,  unless  other 
legal  or  Suitable  cause  be  shown  why  such 
judgment  should  not  be  so  entered. 

Opinion  by  Stbrrett,  J. 

Paxson  and  Tbunkey,  JJ.,  absent. 

c.  s.  z. 


Jan.  'S8,  248,  AprU  2, 1888 

Kuntz  V.  Schumadier. 

Tax  saks-^BBgiitraiion^^Act  of   March   14, 
1865 — Lien  of  teucm. 

The  Registration  Act  of  March  14, 1865  (P.  L.  322)» 
which  provides  that  do  property  registered  as  required 
hy  the  Act  **  shall  be  subject  to  sale  for  taxes  there- 
after to  become  due  as  a  lien  of  record  thereon,  except 
in  the  name  of  the  owner  as  returned,  and  after  re- 
covery by  suit  and  senrioe  4>f  the  writ  on  him,  as  in 
the  case  of  a  sammons,"  does  not  apply  to  sales  apon 
a  claim  for  taz^  filed  and  judgment  recovered  thereon 
before  the  property  was  registered  in  the  name  of  the 
party  claiming  adversely  to  such  sale. 

In  proceedings  upon  a  claim  Cor  taxes  of  1860,  filed 
in  1865,  and  judgment  therefor  upon  a  scire  facias  in 
1866,  a  purchaser  of  the*  property  sabject  to  the  tax 
dsim  i^  1867,  who  has  daly  registered  his  deed,  is  not 
entitled  to  notice  of  a  sheriff's  sale  under  the  tax 
claim  in  1870,  and  the  purchaser  at  such  tax  sale 
takes  a  good  title. 

Error  to  Common  Pleas  No.  4,  of  Philadelphia 
County. 

Case  stated,  in  an  action  of  ejectment,  by 
John  Kuntz  against  John  Schumacher  and  Chris- 
tiana bis  wife,  to  recover  possession  of  certain 
premises  on  Richmond  Street,  in  the  Twenty-fifth 
Ward  of  the  city  of  Philadelphia,  wherein  it 
appeared : —    * 

John  Kuntz  acquired  title  to  said  premises  hy 
deed  poll  from  Peter  Lyle,  high  sheriff,  dated  the 
5th  February,  1870,  acknowledged  same  day  in 
open  Court  of  Common  Pleas,  and  entered,  etc., 
in  Deed  Book  No.  29,  page  311.  The  said  ore- 
mises  were  sold  by  the  sheriff  by  virtue  of  a  lev. 
fa.  issued  out  of  Court  of  Common  Pleas  upon  a 
judgment  recovered  by  the  city  of  Philadelphia 
upon  a  claim  for  taxes  for  the  year  1860  assessed 
against  said  premises.  The  tax  claim  was  filed 
for  the  sum  of  $44.33  (against  Ryan  and  Walton, 
owners,  etc.)  on  October  5,  1865,  of  September 
Term,  1865,  No.  162.  Sci.  fa.  on  the  claim  was 
issued  December  9,  1865,  (to  December  Term, 
1865,  No.  289)  against  Ryan  an4  Walton,  and 
returned  by  the  sheriff  *<  made  known.'*  Judg- 
ment entered  thereon  February  28,   1866^  for 
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$45^65.  Lev.  fa.  was  issued  December  20,  1869 
(to  December  «'erm,  1869,  No.  200),  under 
wbfch  the  premises  were  sohi  to  plaintiff  as  above 
mentioned. 

The  defendant,  Christiana  B.  Schmnacfaer, 
tcquired  title  to  the  premises  under  a  sale  made 
thereof  by  Henry  C- Howell,  sheriff,  to  Jeremiah 
Rhoads  by  deed  poH  dated  the  28th  September, 
1867.  The  said  deed  was  duly  registered  on  the 
same  day  (September  28,  1867)  in  the  registry 
bareaa. 

The  said  last  mentioned  deedVas  made  by  the 
sheriff  by  virtue  of  proceedings  upon  a  ground- 
rent  reserved  in  1853,  and  the  property  sold  to 
Rhoads  for  $110. 

After  the  payment  of  costs  in  the  sale  under 
jadgment  for  arrears  of  ground-rent  there  was  a 
balance,  as  appeare  by  the  sheriff's  sales'  docket, 
of  $33.25,  which  might  have  been  applied  on 
account  of  payment  of  the  above-mentioned  judg- 
ment on  the  tax  claim,  and  taxes  due  amounting, 
u  shown  by  said  book,  to  $168.06. 

By  virtue  of  divers  conveyances,  etc.,  the  title 
of  Jeremiah  Rhoads  to  said  premises  became 
vested  in  said  defendant,  by  deed  from  Mary 
Armstrong  to  her,  dated  November  80,  1883, 
and  recorded  in  Deed  Book  J.  O'D.,  No.  149, 
page  289. 

If  under  the  above  stated  facts,  the  Court 
should  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  then  judgment  to  be  entered  for  plain- 
^.  Otherwise  judgment  to  be  entered  for  de- 
fendant. 

After  argument,  the  Court  (Arnold,  J.)  filed 
the  following  opinion  (after  stating  the  facts  and 
the  Act  of  March  14,  1865,  as  set  forth  in  the 
opinion  of  tli&  Supreme  Court,  infra)  : — 

"  Caveat  emptor  is  the  rule  at  sheriff's  sales. 
It  is  the  duty  of  the  buyer  to  look  at  the  records 
before  he  bids,  or  he  will  be  affected  by  all  defects 
in  the  right  of  action  and  the  conduct  of  it,  of 
which  inquiry  and  inspection  would  have  informed 
him.  If  the  plaintiff  had  examined  the  registry 
of  real  estate  as  returned  to  the  survey  depart- 
ment, be  would  have  discovered  that  the  title  to 
the  property  in  dispute  was  in  the  grantor  of  the 
defendant ;  that  the  property  had  been  sold  two 
years  and  a  half  previously,  at  a  sheriff's  sale,  for 
a  sum  which  apparently  discharged  the  tax  claim ; 
and  if  he  had  gone  to  the  sheriff's  docket  or  in- 
quired  of  the  sheriff,  he  would  have  learned  that 
the  claim  was  discharged  as  to  three-fourths  of  it ; 
bat  that,  notnirithstanding  all  this,  the  property 
was  to  be  sold  on  a  judgment  four  years  old, 
which  was  entered  prior  to  the  former  sheriff's 
lale,  without  giving  credit  for  the  amount  realized 
at  the  former  sale,  and  without  notice  or  warning 
to  the  registered  owner.  But  it  is  said  that  the 
judgment  for  taxes  was  a  valid  lien  as  to  the 
fragmentary' part  thereof,  to  wit,  $11.08,  and  that 
the  registered  owner  at  the  time  of  sale  was  not 


entitled  to  warning  before  execution  was  issued  • 
This  we  think  is  too  strict  a  construction  of  the 
Act  of  1865.  The  words  are,  **  np  property  so 
returned  shall  be  subject  to  tale  for  taxes  there- 
after to  accrue  as  a  lien  pf  record  thereon,  except 
in  the  name  of  the  owner  as  returned,"  etc.  If 
we  dwell  upon  the  words  "  subject  to  sale"  they 
would  seem  to  indicate  that  the  owner  at  the  time 
of  the  sale  should  be  warned.  Perhaps  this 
would  be  too  liberal  a  construction  in  all  cases; 
but  in  turning  away  from  it  we  should  not  run 
into  the  other  extreme  and  give  the  words 
"  thereafter  to  accrue  as  a  lien  of  record  thereon" 
too  narrow  a  construction  in  cases  in  which  the 
property  had  been  previously  sold  by  the  sheriff, 
and  the  deed  to  the  vendee  was  registered  at  the 
time  of  the  second  sale,  although  it  was  not 
registered  on  the  day  the  sci.  fa.  was  issued  on 
the  claim.  On  the  contrary  we  should  give  them 
such  a  construction  as  will  protect  sheriff's  ven- 
dees who!  complied  with  the  Registration  Act 
before  the  second  sale,  when  the  registered  owner 
is  not  served  with  process  to  execute  it,  by  hold- 
ing purcha^rs  subject  to  ^och  defences  as  notice, 
if  given,  would  have  called  forth  or  concluded. 
Notice  in  this  case  would  have  shown  that  after 
the  entry  of  the  judgment  for  taxes,  there  bad 
been  a  sheriff's  sale  of  the  property  which  prima 
facie  discharged  the  whole  of  the  tax  claim,  and 
legally  discharged  three-fourths  of  it ;  that  four 
years  had  elapsed  since  the  judgment  was  entered, 
and  that,  notwithstanding  the  defences  thus  shown, 
the  property  was  about  to  be  sold  for  the  whole 
of  the  tax  claim  without  reduction  and  without 
notice  to  the  registered  owner.  Under  these 
circumstances,  we  think  the  purchaser  at  the  first 
sale  might  safely  rest  upon  the  prima  facie  dis- 
charge of  the  tax  claim,  and  that  before  execu- 
tion was  issued,  the  registered  owner  should  have 
been  warned  to  show  cause  why  the  property 
should  not  be  taken  in  execution  on  the  tax  claim, 
and  made  **  subject  to  sale"  a  second  time,  and 
that  the  failure  to  warn  him  is  fatal  to  the  title 
of  the  plaintiff." 

Whereupon  the  plaintiff  took  this  writ,  assign- 
ing as  error,  inter  alia,  the  entering  of  judgment 
for  defendant  on  the  case  stated. 

William  If.  Staake,  for  plaintiff  in  error. 
A  title  must  be  marketable  to  recover  in  an 
action  for  purchase-money ;  it  has  been  decided 
that  a  tax  title  is  a  marketable  title. 

Murray  v,  Ellis,  17  Wbbklt  Notes,  391, 
'  Reeves  v.  Alter,  decided  Febniary  7,  1888  (not 

reported). 
A  purchaser  at  a  sheriff's  sale  upon  a  tax 
claim  is  not  bound  to  show  that  the  Acts  of 
Assembly  have  been  strictly  complied  with.     He 
is  protected  by  the  judgment. 

Douglas  p.  Herald,  34  Leg.  Int.  115. 

Claypoole  v.  Dorsey,  <>  Clark,  192. 

Belany  v,  Gault,  6  C.  63. 

Cadmus  v.  Jackson,  2  Smith,  295. 
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Taxes  are  not  discharged  bj  judicial  sale  ex- 
cept in  so  far  as  the  proceeds  of  such  sale  are 
sufficient  to  pay  them. 

Act  of  March  11,  1846,  P.  L.  115. 
Duffy  V.  Philadelphia,  6  Wr.  192. 
If  the  defendant  had  taken  out  the  customary 
searches  he  would  have  found  that  the  taxes  had 
not  been  paid. 

The  sale  for  taxes  in  this  case  was  for  taxes 
already  a  lien  of  record  at  the  time  of  the  registry 
of  the  property,  and  the  Act  provides  no  protec- 
tion from  such  a  sale;  and  such  a  lien  is  not 
divested  by  a  judicial  sale. 
Dangan's  Ap.,  7  Nor.  414. 
Camac  v.  Beatty,  5  Phila.,  129. 
Commissioners  of  Spring  Garden's  Ap.,  8  W.  &  S. 

444. 
Northern  Liberties  v.  Swain,  1  Harris,  116. 
Horace  Hav€r$Uch^  for  defendants  in  error. 
The  sheriff's  sale  under  the  ground-rent  ap- 
parently paid  the  tax  claim,  and  the  purchaser 
could  rest  quietly  on  the  presumption  that  he 
had  a  good  title  free  from  liens. 
Banteleon  r.  Smith.  2  Bin.  146. 
Foulke  r.  Millard,  12  Out.  230. 

The  defendant  registered  his  deed  on  the  day 
of  its  date,  September  28,  1867,  and  is  therefore 
entitled  to  the  protection  of  the  Act  of  March  14, 
1865,  and  its  supplement  of  March  29,  1867. 

Simons  v,  Kern,  11  Nor.  455. 
The  absence  of  notice  avoids  the  sale  on  t)ie, 
tax  claim.  If,  by  agreement  of  the  buyer  or  the^ 
terms  of  a.  sherifiTs  sale  a  lien  remains  which  is 
in  law  or  in  fact  discharged,  it  may  undoubtedly 
be  enforced  against  the  property,  but  notice  of 
the  suit  to  enforce  payment  is  always  given  and 
required. 

Crooks  V,  Douglass,  6  Smith,  51. 

Ashmead  r.  MoCarthar,  17  Id.  326. 

Muse  V,  Letterman,  13  S.  &  R.  162. 

Btaokpole  v.  Glassford,  16  Id.  163. 

The  Acts  of  1865  and  1867  expressly  make 
void  a  sale  made  contrary  to  their  provisions. 
Simons  v.  Kern,  supra. 
Bering  v.  Chambers,  7  Outer.  172, 

April  23,  1888.  Thb  Court.  It  may  be 
conceded  that  defendants  are  rightfully  in  pos- 
session of  the  premises  in  controversy,  unless  the 
title  based  on  the  sheriff's  sale  of  1867,  under 
which  they  claim,  was  divested  by  the  sale  for  taxes 
in  1870,  under  which  plaintiffs  claim.  Whether 
it^was  thus  divested  or  not,  depends  on  the  pro- 
visions of  the  Registration  Act,  March  14,  1865 
(P.  L,  322). 

The  ninth  section  of  that  Act  makes  it  the 
doty  of  ^^  all  owners  of  houses  and  lots  to  furnish 
forthwith  descriptions  of  their  property  to  the 
chief  engineer  and  surveyor,"  for  the  purpose 
,  of  registration,  and  provides  that  **  whensoever 
such  description  shall  have  been  so  furnished  .  . 
.  •  DO  property  so  returned  shall  be  subject  to 


sale  for  taxes,  thereafter  to  become  due  a$  a  Urn 
of  record  thereon^  except  in  the  name  of  the 
owner  as  returned,  and  after  recovery  by  suit  and 
service  of  the  writ  on  him  as  in  the  case  of  a 
summons.*'  When  Jeremiah  Rhoads,  defendants' 
predecessor  in  title,  purchased  at  sheriff's  sale  in 
1867,  his  deed  was  duly  registered;  and  the  con- 
tention is  that  there  could  be  no  valid  sale  ibeiB* 
after,  for  taxes,  except  in  his  name  as  registered 
owner,  etc.,  according  to  the  above  quoted  pro> 
visions  of  the  Act,  and  inasmuch  as  they  were 
not  complied  whh,  Rhoeds's  title  under  which 
defendants  claim  was  not  divested  by  the  sale  ia 
1870  on  the  tax  lien.  This  would  undoubtedly 
be  correct  if  the  taxes  for  which  the  land  was 
sold  accrued  <<as  a  lien  of  record  thereon,"  afler 
the  date  of  said  registration  in  1867 ;  but  snob 
was  not  the  fact.  The  taxes  were  assessed  in 
1860,  filed  against  Ryan  and  Walton,  owners,  etc, 
in  1865,  and  judgment  regularly  entered  theretbr 
on  the  scire  facias  in  February,  1866,  nearly  a 
year  before  Rhoads  purchased  and  registered  his 
deed.  In  no  sense,  therefore,  did  the  taxes  aeoroe 
thereafter  as  a  lien  of  record*  On  the  contrary, 
they  became  a  lien  and  were  in  judgment  before 
th»^  sheriff's  sale  at  which  Rhoads  purchased* 
Indeed,  after  payment  ot'  costs  out  of  the  proceeds 
of  sale  the  residue,  $33.25,  was  applied  to  the 
tax  lien,  leaving  about  $1 2.40  thereof  still  unpaid, 
and,  of  course,  the  lien  thereof  undisturbed. 
Rhoads  and  those  who  succeeded  to  his  title  are 
presumed  to  have  known  that  the  tax  lien  was 
still  in  force  as  to  that  unpaid  balance,  and  that 
the  premises  were  liable  to  be  sold  therefor  at 
any  time.  It  was  therefore  their  duty  to  have 
paid  the  same  without  further  notice.  In  Simons 
v.  Kern  (92  Pa.  455),  it  was  said  it  is  the  duty 
of  a  purchaser  at  sheriff's  sale  to  see  that  the 
authority  to  sell  exists.  The  record  in  this  case 
shows  the  sale  at  which  plaintiffs'  purchase  was 
authorized ;  and  there  appears  to  be  no  escape 
from  the  conclusion  that  the  title  under  which 
defendants  claim  was  divested  by  that  sale. 

Judgment  reversed,  and  judgment  is  now  en« 
tered  on  the  case  stated  in  favor  of  the  plaintiflfo 
for  the  premises  described  therein  with  six  cents 
damages  and  costs. 

Opinion  by  Stbrbett,  J. 

Tbunkbt  and  Clabk,  JJ.,  aibsent 

H.  B.  F.  jr. 


Jan.  '88, 155.  March  22, 1888. 

Appeal  of  Franklin  Taylor  et  al. 

i 

TVuit  estatee —  Trustees — Lttigaiion  over  account 
of-^  When  trustee  liable  for  the  costs. 

When  a  trastee  fails  to  ile  an  aooonnt  until  oom« 
p«ll^  to  do  so  by  the  ceMiui$  que  tnut^  and  when  ia  tbs 
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aeoonnt  then  filed  he  olaipas  credit  for  large  amoants 
wln'oh  credits  the  ctttms  gm  trutt  refese  to  allow,  and 
wliooh  are  sabsequently  greatly  reduced  by  the  Coart 
baviDg  jnrisdiotion  of  the  acoonnt,  it  is  not  error  for 
the  s&id  Court  to  impose  the  costs  of  the  litigation  npon 
the  said  trustee. 

Appeal  of  Franklin  Taylor  and  Benjamin  J. 
Tajior,  administrators  of  Caleb  N.  Taylor,  de- 
ceased, and  of  Benjamin  J.  Taylor,  heir-at-law 
of  said  Caleb  N.  Taylor,  from  a  decree  of  Com- 
mon Pleas  No.  1,  of  Philadelphia  County,  in  the 
matter  of  the  taxation  of  costs  in  a  case  in  which 
the  widow  and  children  of  Anthony  K.  Joyce  were 
the  complainants  and  Caleb  N.  Taylor  the  origi- 
Bal  defendant. 

The  facts  of  the  case  are  briefly  as  follows: 
Anthony  K.  Joyce  and  his  wife  conveyed,  in 
1849,  certain  real  estate  to  Caleb  N.  Taylor  in 
trust.  Taylor  did  not  file  an  account  of  his  tnist 
until  eited  to  do  so  by  Joyce's  widow  and  child- 
ren in  1883.  He  then  claimed  large  credits, 
which  were  greatly  reduced  by  the  Supreme 
Court.  rSee  Taylor's  Appeal,  20  Weekly  Notes, 
238.)  In  that  case  the  Supreme  Court  reversed 
the  decree  of  the  lower  Court,  and  remitted  the 
record  with  directions  to  correct  the  account  in 
aecordance  with  the  opinion  filed,  and  further  or- 
dering: '^The  costs  of  this  appeal  to  be  paid  by 
the  appellees." 

The  record  was  subsequently  brought  back  to 
the  Court  of  Common  Pleas  who  corrected  the 
accoont.  The  prc^honotary  then  taxed  the  costs 
of  the  suit,  charging  the  ce$tui$  que  trust  with  all 
the  costs,  except  those  of  the  appeal  to  the  Su- 
preme Court.  To  this  taxation  the  cestuts  que 
tmtt  excepted,  and  after  argument  their  excep- 
tions were  sustained  and  all  the  costs,  save  those 
of  the  appeal  to  the  Supreme  Court,  were  im- 
posed on  the  estate  of  the  said  trustee,  then 
deceased,  whereupon  the  administrators  and  heir 
of  the  said  trustee  iook  this  appeal,  assigning  for 
error  the  decree  of  the  Court  imposing  the  costs 
of  the  case  upon  the  said  trustee's  estate. 

Arthur  BiddU  (George  W.  Biddle  and  ff.  La 
Sarre  Jayne  with  him),  for  the  appellants* 

The  taxation  was  erroneous. 
Krant  v.  Fox,  1  Wbbklt  Notbs,  401. 
Krant's  Appeal,  1  Smith,  67. 

The  original  bill  asked  for  other  rdief  besides 
an  account,  and  all  was  refused  except  the  ac- 
count. It  charged  the  appellant  with  fraud,  of 
which  he  was  ab«olved  absolutely.  Therefore  he 
i»  not  liable  to  costs. 

Soott  o.  Dunbar,  1  MoU.  442. 

New  Bmnswiok,  etc.  Co.,  o.  Conybeare,  9  House 

of  Lords  Cases,  711. 
Langley  9.  Fisher,  9  Bearan,  90. 
West  V.  Jones,  1  Simon  N.  8.  218 ;  and  see  cases 
ooUected  in  Beamee,  164,  nn.  (12),  (14). 

John  G.  Johnson^  for  the  appellees. 

The  obtaining  the  account  and  disallowance 


of  some  of  the  credits  were  sufficient  to  carry 
costs. 

(>>leman  r.  Ross,  10  Wright,  180. 

Norman  v.  Storer,  1  Blatchford,  593. 

April  23,  1888.  The  Court.  When  we  or- 
dered tb^  reversal  of  the  original  decree  in  this 
case  we  meant,  so  far  as  the  costs  were  concerned, 
precisely  what  we  said,  to  wit:  "The  costs  of  this 
appeal  to  be  paid  by  the  appellees.**  We  intended 
thereby  only  to  dispose  of  the  costs  of  the  appeal 
and  had  no  thought  of  determining  the  costs  of 
the  litigation.  These  costs  have  now  been  ad- 
judged by  imposing  them  upon  the  trustee.  In 
view  of  idl  the  circumstances  we  cannot  say  there 
was  error  in  this  action.  The  trustee  was  at  all 
times  subject  to  a  duty  of  accounting.  But  he 
never  filed  any  account  voluntarily,  and  this 
made  it  necessary  for  the  beneficiaries  of  the  trust 
estate  to  proceed  against  him  adversely.  When 
his  account  was  filed  it  contained  claims  for  large 
amounts  to  which  the  cestuts  que  trust  would  not 
agree,  and  hence  litigation  became  necessary  to 
determine  the  true  state  of  the  account.  When 
that  was  finally  ascertained  it  was  found  that  the 
claim  of  the  trustee  was  very  largely  reduced. 
The  adjustment  of  the  account  was  the  real  and 
indeed  the  only  matter  in  controversy.  For  as  to 
the  real  estate  he  simply  held  it  as  a  security  for 
the  payment  of  the  amount  due  to  him,  and  when- 
ever that  was  paid  he  was  bound  to  re-convey. 
But  there  could  be  no  payment  until  the  amount 
to  be  paid  was  ascertained.  The  ascertainment 
of  that  amount  was  the  substance  of  the  litigation. 
The  amount  ultimately  found  to  be  due  to  him 
being  much  less  than  the  trustee  claimed  by  his 
account,  we  think  he  must  be  regarded  as  the 
losing  party. 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

Oipinion  by  Green,  J. 

Trunket,  J.,  absent.  c.  k.  z. 


Jan.  '87,  818. 


Febmary  28, 1888. 

Reno  V.  Moss. 


Ejectment — Equitable  title — Evidence  necessary 
to  estahlishr-^ Principles  of  equity  governing 
—  When  insufficient  to  satisfy  chancellor. 

When  in  an  action  of  ejectment,  the  plaintiff  rests 
bis  title  upon  a  parol  contract  for  the  pnrohase  and 
sale  of  the  property  sned  for,  he  must  show  by  clear, 
nneqaivocal,  and  convincing  evidence,  first,  a  contract 
of  sale  complete  in  its  ferms  ;  and,  second,  aaoh  partial 
performance  by  the  parties,  inclnding  a  taking  of 
IKmsession  in  parsnance  of  the  contract,  as  to  make  it 
unjust  and  inequitaUe  to  rescind  it. 

An  action  of  ejectment  on  an  equitable  title  to  laud 
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ifl  in  effect  a  bill  for  specifio  perfonnanoe,  and  is 
goyemed  by  the  general  principles  of  equity,  and  a 
recovery  will  not  be  permitted  unless  equity  and  good 
conscience  entitle  a  party  to  the  intervention  of  a 
chancellor. 

On  the  trial  of  an  action  of  ejectment  based  on  an 
equitable  title,  the  Judge  sits  as  a  chancellok',  and  it 
is  his  duty  t»  view  and  weigh  facts  for  himself,  and  to 
withdraw  the  case  from  the  jury  or.  set  aside  theix 
Terdict  when  the  evidence  is  not  such  as  ought  in 
equity  and  good  conscience  induce  a  decree  of  specific 
performance. 

In  an  action  of  ejectment  plaintiff  alleged  a  parol 
sale  of  the  premises  by  A.,  under  whom  both  plaintiff 
and  defendant  claimed,  to  B.,  plaintiff's  grandfather, 
in  1866,  and  to  prove  the  same  offered  in  evidence 
certain  pai>er8  tending  to  show  that  B.  had  paid  off  a 
mortgage  on  the  property  given  by  A.\  and  a  receipt 
dated  March  13,  1866,  purporting  to  be  for  $2250, 
"payment  in  full  for**  the  premises  sued  for,  with 
proof  of  A.*s  signature,  and  further  proved  that  B. 
had  gone  into  possession  of  the  pn^rty,  and  oon«> 
tinu^  in  possession  of  it  until  his  death,  and  repaired 
it.  Both  A.  and  B.  were  dead  at  the  time  this  case 
was  tried.  The  terms  of  the  contract  of  sale  were  not 
proved,  and  there  was  conflicting  testimony  as  to  the 
character  of  B.'s  possession.  The  defendant,  who 
claimed  by  deed'from  A.,  denied  the  payments  by  B., 
and  further  proved  that  after  B.*8  death  A.  had 
brought  ejectment  in  1871  against  his  widow  and  son 
for  this  property,  and  recovered  possession  thereof; 
that  in  that  action  the  same  parol  sale  was  set  up,  and 
the  same  evidence  adduced  to  support  it,  except  the 
above  receipt.  The  genninencBs  <^  this  receipt  Fas 
directly  attacked  by  evidence  that  the  signature  of 
A.  was  a  forgery,  that  the  paper  was  made  to  look  old 
by  chemicals,  and  that  it  was  written  with  ink  not  in 
use  in  1866.  In  addition  certain  papers  which  had 
been  in  A.*s  possession  were  produced,  which  were 
utterly  inconsistent  with  the  genuineness  of  the  above 
receipt.  The  case  was  submitted  to  the  jury  who  gave 
a  verdict  for  the  plaintiff.  Upon  this  verdict  judg- 
ment was  entered.     On  writ  of  error : 

Heldf  (1)  that  the  weight  of  the  evidence  is  largely, 
if  not  overwhelmingly  against  the  genuineness  of  the 
above  receipt. 

(2)  That  the  evidence  to  prove  the  parol  sale  was 
not  so  clear,  convincing,  and  unequivocal  as  to  n^ve  a 
chancellor. 

(3)  That  the  verdict  against  the  parol  sale  in  the 
first  ejectment  waa  strongly  persuasive  against  it 
now ;  and 

(4)  That  the  evidence  not  being  sufficient  to  justify 
a  decree  for  a  specific  performance  of  the  alleged  parol 
contract,  the  case  should  have  been  withdrawn  from 
the  jury,  or  their  verdict  for  the  plaintiff  set  aside. 

Error  to  the  Common  Pleas  of  Berks  County. 

Ejectment,  by  Charles  H.  Moss  against  David 
M.  Reno,  to  recover  possession  of  a  house  and  lot 
in  the  city  of  Reading. 

Briefly  stated,  the  facts  of  the  case  are  as  fol- 
lows :  Both  plaintiff  and  defendant  claimed  under 
one  Daniel  Miller,  to  whom  the  property  in  dis- 
pute had*  been  conveyed  in  1865.  The  plaintiff 
contended  that  in  April,  1 866,  Miller  made  a 
parol  sale  of  the  property  to  Joseph  Henry, 
plaintiff's  grandfather,  under  which  possession 
had  been  taken  and  the  purchase-money  paid. 


Henry  died  in  possession  of  the  property  in  1870« 
leaving  |i  widow,  a  son,  and  a  daughter.  In  1871 
Miller  brought  an  action  of  ejectment  against  the 
widow  and  son,  who  defended  on  the  ground  of 
the  parol  sale.  Miller  recovered  judgment  and 
was  put  in  possession  of  the  property,  and  mibae- 
quently  conveyed  to  defendant.  In  1880  the 
plaintiff,  who  waa  the  son  of  Henry's  daughtev, 
brought  this  present  action  of  ejectment,  raying 
■upon  the  same  pard  sale,  and  producing  the  same 
evidence,  and  in  addition  a  receipt.  The  geBO-i 
ineness  of  this  paper  was  denied,  aind  oonsiderabie 
expert  testimony  taken  upon  this  question.  All 
the  facts  of  the  case,  and  the  evidence  are  stated 
at  length  in  the  opinion  of  the  Supreme  Court, 
infra,  » 

Upon  the  evidence,  the  Court,  Haobnmak, 
P.  J.,  instructed  the  jury,  as  follows :  ♦*  Now, 
gentlemen,  yon  will  take  all  the  facts  which  have 
been  submitted  by  the  plaintiff— first,  the  poa« 
session  of  Henry,  the  making  of  valuable  im* 
provements,  and  the  payment  of  the  consideration 
money,  first,  it  is  said,  by  note  on  the  Idtb  ci 
March,  1866 ;  and  the  receipt  stating  it  as  pay« 
ment  in  full  for  house  No.  228  North  Sixth 
Street;  and  in  connection  with  that,  yon  wHl 
take  the  mortgage,  which  was  given  upon  these 
premises  alone,  and  paid  by  Henry  on  the  18th 
of  April,  1867  ;  you  further  take  into  aoeoont 
the  evidence  of  Mr.  Gilbert,  who  built  the 
northern  wall ;  you  take  into  account  the  pay- 
ment by  Henry  of  the  divirfon  fence,  and  the 
circumstance  of  Miller  and  Henry  going  to  the 
recorder's  ofiioe  with  the  deed  and  mortgage, 
and  Henry  paying  for  the  recording  of  them  ; 
the  fact  of  Henry's  paying  no  rent;  and  the 
further  fact,  testified  to  by  Mr.  Smith,  that 
Miller  stated  to  him  that  he  sold  this  property  to 
Joseph  Henry,  giving  him  to  understand  as 
though  the  consideration  money  had  been  paid, 
though  the  price  he  was  not  able  to  name,  and  if, 
from  these  facts,  the  jury  find  that  there  waa  a 
parol  sale  of  this  house  and  lot  to  Joseph  Henry, 
the  Statute  of  Frauds  does  not  stand  in  the  way  of 
plaintiff's  right  to  recover."  (Second  assign* 
ment  of  error.) 

<«  Now,  gentlemen,  I  have  explained  to  yon  the 
views  which  1  have  in  regard  to  the  law  of  this 
case.  And  I  say  to  you  i^;ain-  that  if  you  find 
from  all  the  evidence  submitted  to  you  upon  the 
part  of  the  plaintiff,  and  find  the  receipt  genuine, 
that  there  was  a  parol  sale  from  Miller  to  Henry, 
the  jury  will  be  justified  in  finding  a  verdict  fcnr 
the  plaintiff,  for  one  undivided  half  of  the  premises 
in  dispute— not  the  whole  as  mentioned  in  the 
writ,  but  for  the  undivided  one-half  of  the  pre- 
mises in  dispute."     (Third  assignment  of  error.) 

Verdict  for  plaintiff  and  judgment  thereon ; 
whereupon  the  defendant  took'  this  writ  assigning 
for  error,  inter  cUia^  the  portions  of  the  charge 
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above  qaoted,  arid  also  (13)  "  The  charge  of  the 
CoQrt,  as  a  whole,  tended  to  mislead  the  jury  and 
prejudice  the  defendant's  case.  Instead  of  deter- 
miDing  as  a  chancellor  whether  the  evidence  was 
gofficient  to  sapport  the  plaintiff's  claim  for  specific 
execation  of  the  verbal  contract,  and  then  submit* 
ting  it  to  the  jury  to  say  whether  the  testimony  was 
trae  or  not,  he  magnified  the  importance  of  loose 
and  unreliable  and  immaterial  testimony,  and  so 
blended  it  with  the  question  of  the  genuineness 
ef  the  receipt  as  to  confuse  the  jury  in  the  determi- 
nation of  its  validity." 

A.  G,  Green  and  George  F.  Baer^  for  the 
plaintiff  in  error. 

Gyrus  G.  Derr  {Danid  E.  Sohroeder  with  him), 
for  the  defendant  in  error. 

April  28,  1888.  The  Court.  This  is  an 
equitable  ejectment  in  which  the  plaintiff's  title 
rests  apon  an  alleged  parol  contract  for  the  pur- 
chase of  a  house  and  lot  in  the  city  of  Reading. 
The  important  question  raised  by  the  assignments 
of  error  is  whether  the  proof  of  the  contract  and 
of  the  part  performance  of  its  terms,  is  sufficient 
to  take  the  case  out  from  under  the  operation  of 
the  Statute  of  Frauds.  The  plaintiff  is  in  effect 
seeking  a  decree  of  specific  execution,  and  the 
burden  is  on  him  to  show,  first,  a  contract  com- 
plete in  its  terms ;  and  next,  such  partial  per- 
formance by  the  parties  including  a  taking  of 
possession  in  pursuance  of  the  contract  as  to  make 
it  nnJDSt  and  inequitable  to  rescind  it.  This  must 
be  shown  by  evidence  that  is  clear,  unequivocal, 
and  convincing,  so  as  to  satisfy  fully  the  con- 
science of  a  chancellor ;  for  to  be  in  doubt  about 
the  existence  or  the  sufficiency  of  the  contract  is 
to  be  resolved  against  its  execution.  These 
general  principles  are  well  settled  and  have  been 
of^  asserted  by  this  Court.  Some  of  the  many 
eases  in  which  they  are  stated  and  discussed  are 
McKowen  v.  McDonald  (48  Pa.  441) ;  Hart  r. 
Carroll  (85  Id.  510) ;  Bowers  r.  Bowers  (95  Id. 
477) ;  Lord's  App^  ( 105  Id.  460).  The  trouble 
in  this  class  of  cases  is  not  in  ascertaining  the 
ndes  of  law  that  are  applicable  but  in  making  an 
application  of  them  to  particular  cases.  In  the 
case  at  bar  both  parties  claim  under  Daniel  Mil- 
ler now  deceased.  Moss  alleges  that  his  grand- 
father Joseph  Henry,  bought  the  house  and  lot  in 
the  spring  of  1866,  by  verbal  agreement  under 
which  he  took  possession  and  paid  the  purohase- 
ramey.  He  then  shows  the  death  ci  Joseph 
Henry  in  1870,  leaving  a  son  and  daughter ;  the 
tetfa  of  the  son  intestate  and  without  issue,  and 
the  death  of  the  daughter  of  whom  he  is  the  only 
child.  He  is  therefore  the  only  living  discendant 
of  Joseph  Henry,  and  claims  title  as  heir-at-law. 

The  defendant  denies  the  existence  of  the 
idleged  contract,  and  shows  a  deed  duly  recorded 
Bttde  to  him  by  Dauiel  Miller,  for  the  house  and 
lot. 


In  support  of  the  alleged  pa^o^  contract  the 
plaintiff's  evidence,  aside  from  the  receipt  of 
March  18,  1866,  to  which  we  will  presently  re- 
fer, consists  of  a  note  of  March  13,  1866,  for 
$2250.00  found  among  the  papers  of  Joseph 
Henry  after  his  death,  of  a  mortgage  for  $5000, 
given  by  Miller  to  Clymer  covering  tlie  property 
in  controversy,  together  with  proof  that  the 
money  to  satisfy  it  was  paid  by  Henry,  and  of  de- 
clarations of  Mfller  and  acts  and  declarations  of 
Henry  including  the  fact  that  he  went  into  pos- 
sesion of  the  house  in  the  spring  of  1866,  and  re- 
mained in  possession  till  his  death,  and  made 
some  repairs^  thereon.  There  wlis,  however,  no 
evidence  showing  the  terQis  of  any  contract  of 
sale;  and  the  character  of  Henry's  possession, 
whether  as  tenant  under  Miller,  or  as  purchaser 
was  a  question  about  which  there  was  much  con- 
flicting testimony.  Both  the  alleged  paymenjbs 
were  in  like  manner  denied  and  the  money  with 
which  the  Clymer  mortgage  was  paid,  was  asserted 
to  have  been  furnished  by  Miller. 

It  also  appeared  that  in  1871  Miller  brought  an 
action  of  ejectment  against  the  widow  and  son  of 
Henry  who  were  then  in  possession  of  the  house 
and  who  declined  to  pay  rent.  That  case  came  on 
for  trial  in  1873,  and*the  defendants  put  in  evi- 
dence substantially  the  same  facts  and  circum- 
stances in^  support  of  the  same  alleged  parol  con- 
tTact  by  way  of  defence  to  the  action  of  Miller, 
as  we  have  seen,  were  put  in  evidence  by  the 
plaintiff  in  this  action  in  support  of  his  title. 
The  learned  Judge  of  the  Common  Pleas,  the 
late  Warren  J.  Woodward,  afterwards  a 
member  of  this  Court,  held  that  the  evidence 
was  insufficient  to  establish  the  parol  contract 
set  up,  and  directed  a  verdict  in  favor  of  Miller. 
Upon  this  verdict  judgment  was  entered,  a  writ 
of  habere  facias  issued,  and  Miller  put  in  posses- 
sion by  the  sheriff.  This  action  was  brought  by 
Mols  in  1880.  The  evidence  upon  the  trial 
differed  from  that  before  -  the  Court  in  1873, 
fchiefly  in  the  fact  that  the  plaintiff  produced  and 
put  in  evidence  the  receipt  of  13th  March,  1866. 
It  is  as  follows: — 
**  $2250.  Reading,  Pa.,  March  18,  1866. 

Received  of  Joseph  Henry  $2250  as  payment 
in  full  for  house  No.  228  North  Sixth  Street. 

David  Miller." 

This  receipt  bears  the  same  date  with  the  note 
found  among  the  papers  of  Henry  after  his  death, 
and  is  for  the  same  amount ;  and  the  theory  set 
up  by  the  plaintiff  is  that  the  note  was  accepted 
as  cash  by  Miller  in  settlement  for  the  balance 
due  upon  the  purchase-money,  t|)at  the  receipt 
was  given  to  show  that  the  transaction  was 
closed,  and  that  it  affords  a  sufficient  memoran- 
dum in  writing  of  the  terms  of  the  contract  and 
the  payment  of  the  purchase-money  to  take  it  out 
from  under  the  operation  of  the  Statute  of 
Frauds. 
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Without  this  receipt  there  was  no  sort  of  proof 
of  the  contract.  It  was  not  produced  on  the 
trial  of  the  action  of  ejectment  in  which  the 
widow  and  son  of  Henry  were  def^dants  in 
1873,  and  its  genuineness  is  very  earnestly 
attacked.  It  is  important,  therefore,  to  examine 
the  testimony  relating  to  it  in  order  to  determine 
to  what  extent  a  chancellor  should  be  moved  by 
it.  Moss,  the  plaintiff,  testifies  that  he  found  it 
in  an  old  trunk  belonging  to  his  grandmother, 
Mrs.  Henry,  at  the  Widows'  Home  in  Reading  a 
few  weeks  before  she  died  in  1888  or  1884.  He 
describes  the  circumstance  thus,  <*  I  did  not  look 
after  the  paper  until  she  called  my  attention  that 
there  was  some  papers,  and  was  silk  dresses  of  my 
mother's  and  the  family,  and  small  scraps  and 
papers,  and  old  books,  Grerman  books  and  the 
like  that  were  in  there*  She  said  she  thought 
she  was  getting  old  and  feeble  and  that  I  had 
better  look  through,  and  as  I  looked  through  I 
found  these  papers."  He  further  says  tliat  the 
old  trunk  was  very  nearly  full  of  scraps  of  silks 
and  cambrics  and  linens  and  old  books,  and  that 
they  were  all  lying  loose  in  the  trunk.  The 
paper  is  dated  13th  March,  1866,  and  this  dis* 
CO  very  was  made  by  Moss,  as  he  says  in  1883  or 
1884,  some  eighteen  years  afterwards.  It  was 
found  in  the  trunk  of  the  widow  of  Henry  who 
had  a  verdict  rendered  against  her  and  her  son 
in  1873,  for  want  of  just  such  proof  of  the  tern^ 
of  the  contract.  Four  witnesses  testified  to  their 
belief  that  the  signature  of  Miller  to  the  receipt 
was  in  his  own  handwriting,  and  it  was  admitted 
in  evidence.  The  defendant  called  a  large  number 
of  witnesses  who  testified  that  the  signature  was 
not  Miller's,  and  several  experts  who  expressed 
the  opinion  that  the  paper  .at  the  time  of  trial 
was  not  more  than  five  or  ten  years  old,  that  it 
was  written  in  ink  not  in  use  at  the  date  of  the 
paper,  and  that  the  appearance  of  age  in  the 
color  of  the  paper  was  due  to  the  use  of  chemi- 
cals. In  addition  to  this  direct  attack  upon  the 
receipt  the  defendant  produced  and  gave  in  evi- 
dence for  the  purpose  of  contradicting  the  state- 
ment contained  in  it  the  following  papers,  viz : 
An  unsigned  memorandum  in  the  handwriting  of 
Daniel  Miller  containing  this  statement  :— 

<'  Note,  March  10,  1866,  Miller  to 

Henry,  ....  $1262  75 

"  Due  bill,  March  10, 1866,  Miller 

to  Henry,     .        .        .        .       987  25 

$2250  00" 

Also  the  note  and  due  bill  referred  to  in  the 

memorandum  signed   by  Miller,  and  a  receipt 

purporting  to  be  signed  by  Joseph  Henry,  in  the 

following  form : — 

<<  Received  of  Daniel  Miller,  his  note,  at  60 
days,  for  $1262.75,  and  his  due  bill,  for  $987.25, 
in  consideration  for  my  note,  dated  March  13, 
1866,  for  $2250.00.  Joseph  Hknby." 


These  papers  taken  together  mado  a  moat 
effectual  answer  to  the  receipt  found  in  the  old 
trunk.  If  they  were  genuine,  the  plaintiff's 
rec^pt  could  not  be ;  and  on*  the  other  hand,  if 
the  receipt  was  an  honest  paper,  the  entire  set  of 
papers  produced  by  the  defendant  were  forgeries. 

Our  question  now  is,  whether  this  receipt  whieh 
was  attacked  at  every  point,  furnished  the  clear, 
unequivocal,  and  convincing  proof  of  the  existence 
and  terms  of  the  parol  contract  on  which  the 
plaintiff's  title  depends  that  should  move  the 
eonscience  of  a  chancellor  and  induce  a  decree 
for  specific  performance.  Without  the  receipt 
Che  plaintiff  is  without  a  case.  With  it,  if  its 
genuineness  was  satisfactorily  established,  be 
might  be  entitled  to  relief.  But  the  balance  of 
the  evidence  is  against  its  genuineness,  largely, 
if  not  overwhelmingly  so.  The  very  best  that 
can  be  said  is  that  the  character  of  the  receipt  is 
involved  in  painful  uncertainty.  Instead  of  the 
feeling  of  confident  belief  which  is  necessary  to 
move  a  chancellor,  the  evidence  leaves  room  only 
for  pei*plexing  doubt  or  positive  distrust.  For 
this  reason  alone,  specific  execution  ought  not  to 
be  decreed.^  Ii>  addition  to  this,  the  verdict 
against  this  contract,  rendered  in  1873,  was  eon* 
elusive  as  to  the  one-half  of  the  title  of  Joseph 
Henry,  which  descended  to  his  son  Benneville. 
That  verdict  may  not  be  conclusive  upon  the 
title  of  Mrs.  Moss,  the  other  child  of  Joseph 
Henry,  who  was  not  a  party  to  that  action,  but 
upon  substantially  the  same  facts,  it  is  strongly 
ficrsuasive.  But  it  is  unnecessary  to  lay  stress 
upon  this  persuasive  value  of  that  verdict,  for 
there  was  no  such  proof  of  the  existence  and 
terms  of  the  contract  as  to  move  a  chancellor  to 
decree  specific  performance.  This  action  being 
a  substitute  for  a  bill  in  equity,  it  is  the  duty  of 
a  Judge  to  withdraw  the  evidence  from  the  jury, 
if  sitting  as  a  chancellor  he  would  regard  it  as 
insufficient  to  justify  a  decree.  The  second, 
third,  and  thirteenth  assignments  of  error  are 
sustained.  Here  we  might  with  propriety  dts* 
miss  this  case,  but  for  the  circumstance  that  the 
learned  Judge  of  the  Court  below  seems  to  have 
treated  this  action  as  indistinguishable  from  the 
ordinary  action  at  law  in  the  relative  functions 
and  powers  of  the  Judge  and  the  jury,  and  to 
have  regared  the  verdict  as  conclusive  of  the 
question  submitted  to  the  jury.  But  in  Penn- 
sylvania, an  action  of  ejectment  on  an  equitable 
title  to  land  is  in  effect  a  bill  for  specific  per- 
formance, and  therefore  governed  by  the  general 
principles  of  equity.  (Deiteler  v.  Mishler  et  aLj 
37  Pa.  83 ;  Remington  v.  Irwin,  14  Id.  143.) 
A  decree  of  specific  execution  wiU  therefore 
depend  on  the  justice  and  equity  of  the  case 
presented  ('Remington  t^.  Irwin,  supra) ;  and  a 
recovery  will  not  be  permitted,  unless  **  equity 
and  good  conscience  entitled  a  party  to  the  inter- 
vention of  a  chancellor."  This  doctrine  is  clearly- 
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8tated  by  Thompsom,  C.  J.,  in  Piersol  v,  Neill 
(63  Pa.  420),  who  states  that  it  is  ^^as  truly  the 
role  io  an  equitable  ejectment  as  it  is  in  a  bill  in 
cbanceiy."  To  the  same  effect  are  Peebles  v, 
Reading  (8  S.>&  R.  484)  ;  Tyson  r.  Passroore  (2 
Pa.  122) ;  Greenlee  v.  Greenlee  (22.  Id.  225). 

In  a  proceeding  ISj  bill)  if  a  chancellor  sends 
an  iisae  to  a  jury,  he  is  not  bound  by  the  Terdict. 
It  is  in  ease  of  his  conscience  merely,  and  if  the 
Terdict  does  not  satisfy  his  conscience  he  may 
set  it  aside  as  often  as  he  pleases  or  noake  his 
decree  in  utter  disregard  of  it.  (Brightly's  Eq. 
Jiirisp.  Par.  758  and  759.)  That  substantially 
the  same  rule  prevails  in  equitable  ejectment  was 
very  distinctly  stated  by  Gibson,  C.  J.,  in 
Biawdy  v.  Braw<Jy  (7  Barr,  157).  "In  eject- 
ment,"  said  the  Chief  Justice,  ^'as  upon  a  bill  in 
eqoity  whatever  would  affect  the  conscience  of  a 
chancellor  is  to  be  taken  into  consideration." 
Again  when  speaking  of  the  duty  of  the  chancellor 
and  bis  complete  independence  of  the  action  of  a 
jury,  he  says:  **Bat  even  wlien  a  chancellor 
sends  such  an  issue  to  a  jury,  it  is  only  as  an 
advisory  council  and  in  ease  of  his  conscience ; 
fw  be  may  direct  any  number  of  new  trials  or 
decide  at  once  in  opposition  to  the  verdict/'  The 
doetrine  that  the  enforcement  of  a  contract  by  a 
decree  for  specific  performance  is  of  grace  and 
not  of  right  is  applicable  to  equitable  ejectment 
as  truly  as  to  a  proceeding  by  a  bill.  This  was 
so  held  in  Piersol  v,  Neill,  supra,  Thompson, 
C.  Jm  who  delivered  the  opinion  in  that  case  uses 
this  language,  *^  Every  element  that  would  in- 
duce a  chancellor  to  withhold  his  "hand  in  a  Court 
of  Chancery,  will  control  and  move  a  Judge  in 
administering  the  equities  between  the  parties  in 
an  equitable  ejectment.''  Dungan  v.  Blocher 
(24  Pa.  28)  was  an  equitable  ejectn^ent.  In  re- 
Tersing  the  judgment  of  the  Court  below  entered 
upon  a  verdict  this  Court  said,  '^The  error  of  the 
Court  below  ponsisted  in  committing  such  a  case 
to  the  speculations  of  the  jury ;"  and  in  discus- 
sing the  duty  of  a  Judge  in  this  form  of  action 
the  Court  further  said,  *^  A  chancellor  calls  a 
jury  to  his  aid  only  when  the  material  facts  are 
in  dou'bt  and  conflict,  and  then  only  to  inform  his 
eonscience."  In  Church 'r.  Ruland  (64  Pa. 
432),  the  action  ww*  ejectment  upon  an  equitable 
title,  and  the  distinction  to  be  taken  between  that 
form  of  action  and  an  ordinary  action  at  law  is 
very  plainly  brought  out  by  Sharswood,  J.,  in 
the  opinion  of  the  Court.  He  says,  '<  the  Judge  in 
reali^  is  the  chancellor  with  the  assistance  of  a 
jury.  It  is  not  like  other  ordinary  trials  at  law 
where  any  evidence  reasonably  tending  to  prove 
a  fact  must  be  submitted  to  be  passed  upon  by 
that  tribunaL  The  conscience  of  a  Judge  as  a 
chaneellor  must  be  satisfied ;  and  what  goes  to  the 
jury  is  to  determine  the  credibility  of  witnesses 
and  to  weigh  or  decide  upon  conflicting  evidence* 


What  is  this  but  the  trial  of  a  feigned  issue  out 
of  chancery.  If  the  evidence  is  too  vague,  un 
certain,  or  doubtful  to  establish  the  equity  set  up 
even  if  believed,  it  is  the  duty  of  the  Judge  to 
withdraw  it  from  the  jury."  Equally  clear  is  the 
language  of  Wooi>ward,  J.,  in  Moore  v.  Small, 
which  was  an  action  of  ejectment  in  which  an 
alleged  parol  contract  passed  under  judicial 
scrutiny.  In  discussing  the  duties  of  a  Judge 
and  the  mannel*  in  which  they  are  sometimes 
abandoned  by  a  submission  of  the  whole  case  to  a 
jury  he  says,  ^*  The  Judge  blots  himself  out  and 
surrenders  his  functions  to  the  jury,  who,  more 
affected  by  the  supposed  hardship  of  the  case 
than  by  the  policy  of  the  statute,  blot  out,  in 
their  turn  that  venerable  and  valuable  rule  of 
property.  But  how  is  this  to  be  prevented  ?  In 
no  otherwise  than  by  the  action  of  the  Judge  as  a 
chancellor  which  he  truly  is." 

From  this  review  of  the  cases  it  is  quite  clear 
that  in  an  equitable  ejectmopt  the  Judge  sits  as 
a  chancellor ;  that  it  is  his  duty  to  '^  view  and 
weigh  facts  for  himself,"  and  to  withdraw  the 
evidence  from  the  jury  when  it  is  not  such  as 
ought  in  equity  and  good  conscience  to  induce  a 
decree  of  specific  execution.  Whether  the  doubt 
arises  from  the  insnfliciency  of  the  facts  alleged 
if  found  by  the  jury,  or  the  insuflioiency  of  the 
evidence  to  justify  a  finding  in  favor  of  the 
alleged  contract,  is  of  no  consequence.  It  is  the 
existence  of  the  doubt,  however  arising,  that 
stays  the  hand  of  the  chancellor.  Unless  upon 
the  whole  evidence  the  conscience  is  moved,  the 
decree  should  be  withheld.  That  this  should  be 
so,  seems  as  evident  upon  principle  as  it  is  upon 
authority.  The  plaintiff  and  all  persons  simi- 
larly situated  have  an  election  between  two 
remedies.  They  may  seek  the  specific  execution 
of  the  contract  which  they  set  up  by  bill  or  by 
an  action  of  ejectment.  Either  remedy  'brings 
them  before  the  same  Judge,  upon  the  same  con- 
tract, and  with  the  same  evidence.  It  would  be 
l^l  inconsistency,  not  to  be  tolerated,  if  the  con- 
science of  the  chancellor  could  be  bound  by  the 
verdict  of  a  jury  in  an  action  of  ejectment,  ren- 
dered upon  evidence,  which  if  presented  to  him 
in  a  proceeding  by  bill  he  would  turn  away  from 
as  too  uncertain,  too  much  in  doubt,  to  use  no 
stronger  terms,  to  justify  a  decree. 

A  verdict  in  an  equitable  ejectment  has  no 
such  power.  The  conscience  of  the  chancellor 
must  be  satisfied  by  the  evidence,  and  if  it  is  not 
so  satisfied,  a  verdict  if  rendered  cannot  bind 
him.  He  may  set  it  aside  as  often  as  his  sense 
of  justice  ipay  require  it.  If  at  the  conclusion  of 
the  case  the  evidence  taken  as  a  whole  is  of  such 
a  character  as  to  make  a  verdict  a  mere  guess  by 
the  jury,  he  may,  and  should  decline  to  submit 
it.  If  the  fair  balance  of  the  evidence  is  against 
the  contract  set  up  so  that  sitting  as  a  chancellor 
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he  would  refuse  a  decree,  he  should  withdraw  the 
case  from  the  jury.  His  duty  is  to  do  that  which 
in  right  and  equity  ought  to  be  ^one.  Every 
prayer  for  relief  is  an  appeal  to  his  conscience 
upon  the  equities,  the  intrinsic  merits  of  the  case 
presented.  If  the  plaintiff's  equities  are  not 
clear,  if  his  bands  are  not  clean,  if  the  relief  he 
asks  is  not  conscionable  under  all  the  circum- 
stances, he  has  no  standing  before  a  chancellor, 
no  matter  what  may  be  the  route  by  which  the 
case  reaches  him«  In  an  ordinary  action  at 
law  the  facts  are  for  the  jury.  Where  a  verdict 
has  been  rendered,  the  question  is  not  whether 
the  Judge  would  have  found  the  facts  in  the 
same  way  from  the  same  evidence,  but  whether 
there  was  evidence  before  the  jury,  which  if 
credited  by  them  would  support  their  verdict. 
They  are  the  judges  of  the  credibility  of  the, 
witnesses,  and  they  may  believe  when  a  Judge 
would  reject  the  testimony  of  a  witness.  But  in 
an  issue  out  of  chancery  and  in  an  equitable 
ejectment  the  question  is.  Does  the  verdict  seem 
to  the  chancellor  to  be  a  fair  and  conscionable 
conclusion  from  the  testimony  ?  Does  it  satisfy 
his  conscience  ?  If  not,  the  responsibility  is  still 
on  him  notwithstanding  the  verdict. 

In  this  case  we  have  shown  by  a  glance  at  the 
evidence  that  the  plaintiff's  contract  passed  under 
the  examination  of  the  Court  of  Common  Pleas 
in  1873,  and  was  properly  rejected,  there  being 
no  proof  of  its  terms.  The  alleged  receipt  found 
ten  years  later,  besides  the  remarkable  story  of 
its  discovery,  was  discredited  by  the  clear  balance 
of  the  testimony  on  the  question  of  its  having 
been  executed  by  Miller  by  the  testimony  of  the 
experts  in  regani  to  the  ink  with  which  it  was 
written,  and  the  use  of  chemicals  to  produce  an 
appearance  of  age.  The  papers  having  the  same 
date  explanatory  of  the  transaction  to  which  the 
receipt  relates,  which  were  produced  by  the  de- 
fendants, were  absolutely  overwhelming,  unless 
shown  to  be  fiiaudulenU  Upon  the  whole  case  a 
chancellor  could  not  hesitate  for  one  moment  as 
to  his  duty  to  refuse  a  decree.  Why  should  he 
blot  himself  out,  that  the  jury  might  in  turn  blot 
out  the  Statute  of  Frauds  and  Perjuries  when  it 
was  his  duty  to  apply  it  ? 

The  evidence  did  not  justify  the  verdict,  and 
it  should  not  have  been  submitted  to  the  jury. 

Judgment  reversed. 

Opinion  by  Williams,  J. 

Tbunkbt,  J.,  absent.  c.  k.  z. 


Jan.  >68, 185.  March  26, 1888. 

Coxe's  Appeal, 

Deed — GomtrucHon  of-^Oontrctct^BAndenet''^ 
Orphans'  Court — Juriidictien, 

A.  took  a  ooDvayanoe  from  B.  of  her  life  interest  la 
one-fourth  of  the  income  of  a  certain  estate,  the  re- 
maining interests  wherein  he  controlled,  for  a  nominal 
consideration  which  was  the  valae  of  her  life  interest, 
on  the  supposition  that  one-foarth  of  the  estate  was 
worth  $12,500.  By  a  collateral  agreement  A.  agreed 
that  if,  when  the  estate  was  settled  np,  the  value  of 
the  fourth  part  should  amount  to  more  or  less  than 
$12,500,  the  consideration  should  be  increased  or  di- 
minished proportionally.  It  was  conceded  that  the 
intent  of  the  jyirties  was  that  A.  should  pay  to  B.  an 
annuity.  The  estate  was  settled  up,  and  the  one- 
fourth  interest  found  to  be  in  excess  of  $12,500.  After- 
wards, through  unfortunate  investments,  certain  of  the 
estate  was  lost : 

J/eldf  in  view  of  all  the  evidence  as  to  the  contempo- 
raneous and  subsequent  acts  of  the  parties,  that  A. 
was  not  a  mere  agent  or  bailee  for  B.,  holding  the 
estate  at  her  risk,  but  an  absolute  purchaser  thereof 
under  a  binding  agreement  to  pay  to  her  an  annuity 
guaged  upon  what  one-fourth  of  the  estate  on  settle- 
ment thereof  was  found  to  be  worth,  and  that  the  snb- 
seqnent  loss  of  part  of  the  estate  did  not  relieve  him 
or  his  executors  from  liability  to  continue  the  payment 
of  said  annuity  so  fixed. 

A.,  having  died,  appointed  his  wife,  C,  execntrix. 
Certain  securities  were,  on  the  audit  of  her  acoonnt, 
set  apart  to  secure  said  annuity,  but  these  together 
with  the  whole  residuary  estate  subsequently  came 
into  the  hands  of  C,  who  remarried.  On  petition  by 
B.  for  an  order  on  C.  to  pay  arrears  of  the  annuity  and 
to  give  security  for  their  future  payment : 

Held,  that  the  Orphans'  Ciourt  had  full  jurisdiction 
of  the  funds  in  C.'s  hands  as  executrix,  and  were 
authorized  to  make,  and  properly  did  make,  the  order 
prayed  for. 

Appeal  of  Anna  R.  Coxe  from  a  decree  of  the 
Orphans'  Court  of  Philadelphia  County. 

The  petition  of  Maria  L.  Fleming  set  forth 
that  she  was  a  creditor  of  the  estate  of  8.  Rich* 
ards  Colwell,  deceased,  under  an  agreement 
made  by  said  Colwell,  in  his  lifetime,  to  pay 
her  $1254.98  per  annum,  in  equal  half-yearly 
instalments  on  the  firat  days  of  January  and  July 
in  each  year,  during  her  natural  life,  which  was 
paid  up  to  the  time  of  his  death ;  that  he  died  in 
the  year  1878,  leaving  a  will  duly  proved,  etc, 
wherein  he  gave  his  residuary  estate  to  his  wife 
Anna  M.  Colwell,  and  appointed  £.  M.  Fulton, 
Charles  R.  Colwell  and  said  Anna  M.  Colwell 
executors,  all  of  whom  accepted  the  trust  and 
received  letters  testamentary ;  that  they  continued 
the  payments  of  said  yearly  sum  until  July,  1884, 
when  they  made  default  and  there  was  due  when 
the  petition  was  presented  (April,  1885)  install 
ments  due  July  1,  1884,  and  January  1,  1885. 
The  petition  then  stated  the  recent  discovery  of 
an  account  settled  in  this  Court  by  *'  Charles  R. 
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Colwell,  Acting  Executor,"  showing  a  payment 
to  petitioner  of  her  annuity,  and  taking  credit  for 
$34,000  of  bonds  of  the  Camden  and  Atlantic 
R.  R.  Co.  (appraised  at  $30,000),  retained  to 
provide  for  two  annuities,  one  of  which  was  that 
€i  petitioner,  the  distribution  accomit  annexed 
tbert*to  showing  payment  of  all  the  estate  to 
Anna  R.  Col  well,  as  residuary  legatee,  except 
said  bonds  and  the  final  confirmation  of  the 
account;  also,  that  Mrs.  Col  well  afterwards  re- 
ceived the  bonds  and  intermarried  with  one 
Robert  D.  Coxe. 

The  prayer  was  for  a  decree  directing  the  exe- 
cutors of  testator  to  pay  the  arrears  of  petitioner's 
annuity,  and  to  enter  security  for  a  continuance 
of  the  payment  thereof  or  in  lieu  thereof  to  pro- 
duce said  bonds  and  deposit  the  same  in  the 
hands  of  a  trustee  to  secure  the  payment  of  said 
annuity. 

Answers  were  filed,  and  the  case  referred  to 
Samuel  W.  Reeves,  £sq.,as  Examiner  and  Master, 
who  reported  in  substance  as  follows :  '*  This  con- 
troTersy  grew  out  of  a  conveyance  by  petitioner, 
Maria  L.  Fleming,  to  testator  of  all  her  interest 
in  the  estate  of  William  H.  Richards,  deceased. 
Said  Richards  by  his  will  gave  one-fourth  of  the 
income  of  his  estate  to  his  wife  for  life,  one-fourth 
of  the  income  thereof  to  his  sister,  the  petitioner, 
for  life,  and  subject  to  these  interests,  gave  his 
entire  estate  to  his  daughter  Anna  M.  Richards, 
who  intermarried  with  S.  Richards  Colwell,  and 
afier  his  death  married  Robert  D.  Coxe,  Esq., 
and  is  the  principal  respondent.  One  John  S. 
Irick  was  the  trustee  under  the  deed  and  the  ex- 
ecutor of  the  will.  Mr.  I  rick's  administration 
proving  unsatisfactory,  Mr.  and  Mrs.  Colwell 
determined  to  get  rid  of  him,  and  to  this  end 
purchased  the  outstanding  life  interests  of  Mrs. 
Kichards,  the  widow  of  William  H.  Richards, 
and  of  Mrs.  Fleming,'  and  the  deed  above  men- 
tioned is  her  conveyance  of  her  interest.  The 
consideration  named  was  $8571.  With  respect 
to  Mrs.  Richards  it  is  conceded  that  the  oonsid- 
eimtion  of  the  conveyance  was  an  annuity.  The 
qoettioas  in  controversy  depend  primarily  on  the 
consideration  for  Mrs.  Fleming's  deed. 

^^  Bearing  even  date  with  the  deed  is  the  cove- 
nant of  S.  R.  Colwell.  This  recites  the  deed, 
and  that  the  consideration  of  $8571  therein 
mentioned  ^  was  and  is  estimated  upon  the  as- 
soQied  basis  that  the  net  one-fourth  of  the  estate 
in  the  hands  of  the  said  John  S.  Irick,  as  afore- 
said, will  amount  to  the  sum  of  $12,500,  and  in- 
terest thereon  at  the  rate  of  six  per  cent,  per  an- 
nma  from  the  day  of  the  date  of  said  indenture, 
which  on  the  settlement  of  the  accounts  of  said 
John  S.  Irick,  and  disposition  of  the  estate  in  his 
hands,  may  amount  to  more  or  less  than  said  sum 
of  $12,500;'  whereupon  the  testator  covenants 


with  Mrs.  Fleming  as  follows :  That  if,  on  the 
settlement  of  the  accounts  of  John  S.  Irick  and 
disposition  of  the  said  estate  in  his  hands,  the  net 
one-fourth  part  of  said  estate  shall  amount  to 
more  or  less  than  the  said  sum  of  $12,500  with 
interest  thereon  from  the  day  and  date  of  said  in- 
denture, at  the  rate  of  six  per  cent,  per  annum, 
that  then  the  said  consideration  of  $8571  shall 
be  hicreased  or  diminished  by  me,  my  heirs,  ex- 
ecutors or  administrators,  in  the  ratio  of  such  ex- 
cess or  diminution  over  said  sum  of  $12,500. 

'*  It  is  argued  by  the  petitioner  that  this  cove- 
nant and  the  other  circumstances  of  the  case,  all 
taken  together,  show  an  absolute  sale  to  Mr.  Col- 
well and  the  assumption  on  his  part  of  a  personal 
obligation,  enforceable  like  any  other  debt, 
against  his  estate  in  this  Court,  and  that  he  was 
to  pay  interest  at  the  rate  of  six  per  cent,  per 
annum  on  the  entire  value  of  one-fourth  of  Mr. 
Richards's  estate  during  petitioner's  life.  On  the 
other  hand,  it  is  contended  on  behalf  of  Mrs. 
Coxe,  that  while  he  was  in  form  a  purchaser,  the 
conveyance  was  only  intended  to  enable  Mr. 
Colwell  and  his  wife  to  get  the  estate  out  of  the 
hands  of  Mr.  Irick ;  and  tliat*Mr.  Colwell  was 
really  only  the  agent,  or  bailee,  of  Mrs.  Fleming, 
who  remained  the  real  owner  oif  her  life  interest, 
and  entitled  to  receive  the  income  derived  from 
it,  and  no  more.  It  is  contended  that  the  prin- 
cipal has  been  lost ;  that  there  consequently  has 
been  no  income,  and  that,  even  if  there  were,  as 
there  was  only  a  trusteeship  created  by  act  inter 
vtvoty  the  remedy  is  exclusively  in  the  Court  of 
Common  Pleas. 

'^  If  the  deed  and  covenant  stood  alo^e,  the 
Examiner  might  perhaps  be  of  opinion  that  there 
was  a  personal  obligation  imposed  on  the  testator, 
but  that  it  was  for  a  round  sum  to  be  ascertained 
on  the  final  settlement  of  the  estate  of  William 
H.  Richards  by  taking  the  sum  of  one-fourth  of 
the  estate  and  the  interest  thereon,  and  finding 
from  it  an  amount  which  bears  the  same  propor- 
tion to  it  that  $8571  bears  to  $12,500.  At  this 
point  it  is  proper  to  explain  that  Mrs.  Fleming 
was  then,3s  she  is  now,  a  resident  of  Belgium  r 
that  the  testator  was  her  agent  in  this  country, 
having  in  charge  a  considerable  amount  of  pro- 
perty belonging  to  her,  and  was  in  constant  cor- 
respondence with  her,  and  that  there  was  a  con- 
siderable number  of  letters  passing  between  them 
relating  to  this  sale.  The  matter  was  first  men- 
tioned in  a  letter  of  testator's  to  Mrs.  Fleming 
dated  June  22, 1869,  in  which  he  proposed  either 
to  pay  her  the  annual  value  of  her  interest,  in  the 
shape  of  an  annuity,  or  to  pay  down  the  present 
valuation  of  a  life  interest.  Six  days  later,  ap- 
parently without  awaiting  a  reply,  he  sent  her 
the  deed  for  her  signature,  with  the  covenant 
ready  executed  by  him  in  case  she  desired  to 
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adopt  that  course.  A  number  of  letters  passed 
before  the  papers  were  signed,  in  some  of  which 
there  were  expressions  which  seem  to  show  that 
if  the  covenant  was  executed,  Mrs.  Fleming 
would  simply  commit  to  him  the  management  of 
her  share  of  the  estate.  It  was,  however,  at  last 
signed ;  whereupon,  Mr.  Col  well  having  become 
the  purchaser  of  the  two  outstanding  life  interests 
of  one-fourth  each,  he  and  Mrs.  Colwell  filed 
their  bill  in  equity  in  the  Court  of  Chancery  of 
New  Jersey,  in  which  they  averred  that  *  by 
virtue  of  the  premises'  (the  conveyances  by  Mrs. 
Richards  and  Mrs.  Fleming  respectively)  'S. 
R.  Colwell  and  Anna  M.,  his  wife,  owned  abso- 
lutely the  whole  estate.'  An  answer  was  filed  by 
Mr.  and  Mrs.  Fleming  admitting  the  facts,  and 
disclaiming  any  further  interest  in  the  estate, 
and  an  answer  v^38  also  filed  by  Mr.  I  rick.  A  de- 
cree was  accordingly  made  directing  a  convey- 
ance by  Irick,  which  was  made. 

'Mn  view  of  these  proceedings,  it  is  impossible 
to  say  that  the  testator,  S.  R.  Colwell,  has  no  in- 
terest  in  the  property,  and  merely  managed  it  as 
petitioner's  agent.  He  might  perhaps  have  held 
it  as  her  trustee,  yet^as  to  this  it  is  well  to  bear 
in  mind  his  statement  that  he  had  been  advised 
by  Mr.  Browning — most  able  counsel — that  a 
conveyance  to  him  as  trustee  *  would  not  answer 
the  purpose  of  \divesting  the  title  from  Irick,'  and 
in  view  of  the  allegation  of  absolute  ownership, 
and  Mrs.  Fleming's'  disclaimer  of  any  further  in- 
terest, the  Examiner  is  not  disposed  to  so  hold. 
Such  a  secret  trust  would  closely  approach  a 
fraud  on  the  Court,  who  decreed  a  conveyance  on 
the  basis  of  an  absolute  interest,  equitable  as  well 
as  legal. 

"  Even  conceding  such  a  private  trust,  which 
perhaps  ought  to  appear  by  writing  (and  the  Ex- 
aminer cannot  find  any  writing  which  to  his  mind 
satisfactorily  shows  it)  there  would  still  remain 
the  question  whether  some  other  arrangement 
was  not  subsequently  made;  whether  the  trust 
was  not  abandoned,  the  parties  standing  on  then* 
rights  under  the  conveyance,  and  merely  making 
other  arrangements  respecting  the  payment  of 
the  consideration.  Both  in  this  aspect  and  as 
bearing  on  the  original  understanding,  the  con- 
duct of  Mr.  Colwell  in  accounting  to  Mrs.  Flem- 
ing is  conclusive.  He  was,  as  already  stated, 
attorney  for  Mrs.  Fleming  in  her  other  American 
interests,  and  as  such  rendered  many  accounts ; 
but  he  never  included  among  them  the  proceeds 
of  the  Richards  estate.  When  he  had  adminis- 
tered a  considerable  part  of  that  estate,  he  sent 
an  account  inclosed  in  a  letter,  dated  February 
10,  1871.  In  comparing  the  letter  with  the 
account,  the  rule  which  was  adopted  plainly 
appears.  The  account  is  not  in  tne  least  analo- 
gous to  one  prepared  by  a  trustee  or  agent, 


having  no  interest  and  no  liability  himself,  ex- 
cept for  the  simple  receipt  and  disbursement  of 
moneys.     It  is  an   administration  account,   to 
the  extent  of  shoeing  collections  and  disburse- 
ments, in  the  original  settlement  of  the  estate,  so 
far  as  that  settlement  had  then  progressed ;  the 
accountant  thereby  showed   how  much  of    the 
estate  he  had  then  received ;  he  charges  himself 
with  interest  as  a  personal  obligation,  on  all  his 
receipts,  and  takes  credit  for  interest  on  his  dis- 
bursements.    In  other  words,  it  is  more  like  a 
mercantile  account,  where  the  merchant  is  hand- 
ling money  of  his  own  on  the  account  of  another. 
He  was   the  owner  of  the  money,  and  handled^ 
and  used  it  for  his  own  purposes,  simply  account- 
ing for  it,  in  order  to  ascertain  the  principal  of 
the  estate  which  he  received  and  which  regulated 
the  amount  of  interest  which  he  was  personally 
bound   to    pay  to   Mrs.  Fleming,  crediting   her 
with  such  interest.     Deducting  interests  on  pay- 
ments from  interest  on  receipts,  leaves  a  balance 
of  interest  on  receipts  of  $1816.13,  one-fourth 
of    which    he  credit*   to    Mrs.   Fleming,    viz: 
$454.03.     Attention  is  again  called  to  the  fact 
that  this  is  not  interest  collected  on  investments, 
but  a  charge  against  testator  personally,  as  the 
recipient  of  the  money.     Of  this  he  says  in  his 
letter :     '  Please    examine  it    and    inform   me 
whether  you  are  entirely  satisfied  ;  in  which  case 
I  will  put  the  $453.08  to  your  credit  and  will 
continue  to  keep  the  account  in  the  same  way, 
paying  you  one-quarter  interest  annually.'     To 
this  letter  Mrs.  Fleming  replied,  under  date  of 
6th  February,  1871  (March,  1871),  in  which  she 
says  that  the  letter  and  account '  are  satisfactory, 
and  I  have  no  suggestions  to  make.'     Another 
similar  account  for  1872  is  stated  to  be  *  under 
an  agreement  between  Mrs.  M.  L.  Fleming  and 
S.  R.  Colwell,'  etc.,  showing  a  balance  of  in- 
terest to  the  credit  of  Mrs.  Fleming  of  $425.86. 
This  was  followed  by  an   account  as  agent  or 
attorney  in  which  he  credits  her  with  this  balance, 
as  from  him,  stating  again  that  it  is  <  under  agree- 
ment with  S.  R.  C 

'*  Th^  effect  of  these  charges  and  credits  for 
interest  better  appears  by  comparing  the  accounts 
with  those  in  which  testator  acts  as  attorney  in 
fact.  Several  of  these  are  in  evidence,  and  they 
contain  no  such  entries.  They  do,  however, 
show  purchases  of  bonds  and  other  investments, 
and  they  also  show  in  detail  all  receipts  and  ex* 
penses,  including  the  source  of  each  item  of  in- 
come, including  interest  from  the  estate  of  Wil- 
liam H.  Richards,  one  entry  of  which  has  already 
been  pointed  out :  anothei*  is  transferred  from  the 
account  of  the  Richards  property,  where  it  is  said 
to  be  '  paid  by  a  credit  ...  on  her  general  ac- 
count with  S.  R.  Colwell.' 

<*  The  bulk  of  the  Richards  estate  having  been 
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administered  by  the  sale  of  the  Atsion  property 
in  New  Jersey^  as  appears  by  letters  of  January 
23  and  April  17,  1873,  the  accounts  were,  by  an- 
ticipation, made  up  to  July  1  of  that  year  and 
forwarded  to  Mrs.  Fleming,  inclosed  in  a  letter 
dated  May  16,  1873.  The  account  made  in  the 
same  form  as  those  which  preceded  it  shows  a  bal- 
ance of  principal  of  $83,665.96.  Respecting  this 
he  says  in  the  letter:  *  The  principal  on  which  I 
^Te  to  pay  interest  from  July  1  is  shown  to 
be  $83,665.96,  and  one-fourth  of  the  annual 
interest  on  that  $1254.98,  making  the  semi- 
annual payments  to  you  $627.49.'  These  are  the 
exact  figures  of  the  subsequent  payments,  and 
those  stated  in  the  petition.  He  also  proposes  in 
this  letter  to  pay  the  interest  semi-annually  in 
January  and  July,  in  order  to  correspond  with 
the  remittances  of  the  Pennsylvania  Trust  Com- 
pany which  were  made  on  those  dates.  .In  a 
letter  of  April  17,  1873,  Mr.  Colwell,  the  testa- 
tor, incloses  to  Mrs.  Fleming  a  memorandum  of 
estimate  of  her  income,  having  this  entry : 
*  From  S.  R.  Colwell,  under  an  agreement  in 
reference  to  W.  H.  Ricbards's  estate  (about) 
$1250.'  And  again,  in  a  letter  to  her  of  April 
23,  1873,  Mr.  Colwell  states:  *The  interest  1 
owe  you  will  be  paid  semi-annually  to  the  com- 
pany by  my  business  representative.' 

'^  The  administration  of  the  estate  was  no^ 
nearly  complete;  he  states  in  the  letter  that 
there  were  still  some  outstanding  claims  which 
might  realize  something,  but  many  of  them  were 
bad.  He  therefore  states  that  the  sum  he  men- 
tions was  to  be  paid  '  until  the  account  is  modi- 
fied by  further  expenses  or  receipts.'  There  is 
DO  evidence  of  any  further  expenses  and  the  re- 
ceipts were  so  small  that  the  petitioner  does  not 
ask  an  increase  by  reason  of  them. 

"  In  the  opinion  of  the  Examiner,  these  ac- 
ooants  and  letters  show  an  assumption  by  Mr. 
ColweU  of  a  personal  obligation  for  the  payment 
of  interest  on  the  moneys  he  received  from  the 
estate  of  William  H.  Richards,  or  rather  on 
one-fourth  of  them,  to  Mrs.  Fleming.  He  so  un- 
derstood it.  He  went  abroad  in  1873,  and  before 
going  the  Pennsylvania  Company  for  Insurances 
on  Lives  and  Granting  Annuities  (called  in  the 
last-mehtioned  letter  the  Pennsylvania  Trust 
Company)  was,  at  his  suggestion,  appointed  at- 
torney for  Mrs.  Fleming  in  his  place ;  he  trans- 
ferred to  that  company  all  her  assets  in  his  hands, 
bat  did  not  include  among  them  any  part  of  the 
Richards  estate  or  its  proceeds.  He,  moreover, 
when  he  went  abroad,  left  in  his  handwriting  two 
memoranda,  one  of  which,  headed  'Liabilities 
of  S.  R.  Colwell,'  was  given  by  him  to  his 
brother,  Charles  R.  Colwell,  just  before  be  sailed. 
This  contains,  among  other  things,  the  follow- 
ing:— 


I     ** 'Semi-annual  sam    payable    to  Mrs.    Maria    L. 

'  Fleming  daring  her  life  as  follows  :— 

Julv  1, 1873 $382  16 

and  thereafter  until  the  Atsion  aooonnt  is 
modified  bj  farther  reoeipts  and  expendi- 
tures on  the  first  day  of  each  January  and 

July $627  49 

this  is  to  "be  paid  to  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuites,  from  whom 
receipts  are  to  be  taken  as  amounts  due  by  8.  R.  Col- 
well to  Maria  L.  Fleming,  as  per  agreement  in  relation 
to  the  Atsion  estate  of  W.  H.  Richards,  deceased.' 

*<  The  other  paper  was  given  by  him  to  the 
Pennsylvania  Company  at  the  time  he  gave  them 
the  securities  of  Mrs.  Fleming.  It  is  a  list  of 
those  securities  and  contains  the  following  state- 
ment*.— 

"  '  Mrs.  Fleming  is  entitled  to  a  payment  from  S.  R. 
Colwell,  under  an  agreement  with  him,  of  a  yearly 
sam  from  Jaly  1,  amounting  to  $1254.98.' 

<'  This  is  the  sum  mentioned  in  the  last  account 
and  letter.  It  was  paid  by  him  in  his  lifetime 
and  by  his  executors  for  ten  years  after  his  death. 
Mrs.  Colwell  (the  present  Mrs.  Coxe)  herself 
wrote  to  her  aunt,  Mrs.  Fleming,  asking  her  to 
<  let  me  off  from  paying  my  interest.'  An  ac- 
count was  settled  by  her  co  executor,  Charles  R. 
Colwell,  to  which  she  assented  in  writing,  in 
which  account  credit  was  taken  for  $34,000  of 
Camden  and  Atlantic  Railroad  bonds,  retained 
to  secure  the  bonds  of  the  testator  for  annuities, 
and  the  Examiner  finds  as  a  fact  that  one  of  these 
annuities,  although  the  form  of  the  obligation  is 
not  accurately  stated,  is  the  interest  in  question. 
The  reservation  of  these  bonds  for  the  purpose  of 
pa3^ing  the  so-called  annuities  is  mentioned  in 
Mrs.  Col  well's  agreement  to  the  account. 

"  It  is  contended  on  behalf  of  Mrs.  Coxe  that 
an  agreement  was  subsequently  made  by  which 
Mrs.  Fleming's  share  of  the  Richards  ^tate  was 
set  apart  and  invested  in  bonds  of  the  Plymouth 
Iron  Company,  and  that  she  consented  and  ap- 
proved of  the  investment  and  agreed  to  take  the 
interest  therefrom. 

"  There  is  no  evidence  whatever  in  support  of 
this  allegation  ;  unless,  indeed,  it  be  the  produc- 
tion of  two  bonds,  one  for  $17,500  and  the  other 
for  $10,000,  of  that  company,  in  favor  of  Mr. 
Colwell,  and  the  record  of  certain  suits  on  bonds 
of  the  company  and  on  the  mortgage  intended  to 
secure  them.  There  is  no  evidence  respecting 
the  moneys  with  which  the  bonds  were  purchased. 

'<  Respondent  relies  on  the  allegations  of  § 
XXIV.  of  her  answer.  The  Examiner  is  of 
opinion  tliat  this  section  is  not  responsive  to 
the  petition  in  the  sense  that  makes  an  answer 
evidence  for  the  respondent.  Assuming  that  the 
Examiner  is  right  in  holding  that  there  was  a 
complete  liability  assumed  by  testator  person- 
ally, a  subsequent  arrangement  by  which  that 
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liabiHty  is  restricted  or  removed  is  '  another  sab- 
sequent,  independent,  and  distinct  fact/  respect- 
ing which  the  answer  is  not  evidence.  (Eaton's 
Appeal,  16  P.  F.  Smith,  483,  490.)  A  common 
illustration,  of  which  many  instances  are  cited 
in  the  case  just  mentioned,  is  the  defence  of  pay- 
ment made  as  part  of  the  transaction  in  which  it 
is  sought  to  charge  the  defendant,  is  sufficiently 
proved  by  the  answer ;  a  subsequent  payment  is 
not. 

**  Moreover,  the  circumstances  are  entirely  in- 
consistent with  such  an  arrangement.  The  bonds 
were  purchased  and  issued  in  the  name  of  Mr. 
Colwell  individually,  and  do  not  agree  in  amount 
with  the  share  of  the  Richards  estate  in  which 
the  petitioner  is  interested.  The  entire  balance, 
as  we  have  seen,  was  $83,665.96,  one-fourth  of 
which  is  $20,916.49,  while- the  bonds  produced 
amount  to  $27,5<I0.  They  produced  interest  at 
the  rate  of  eight  per  cent.,  while  she  was  paid  at 
the  rate  of  six  per  cent.  only.  If  the  discrep- 
ancy in  the  amount  is  explained  by  a  purchase 
under  par,  this  only  increases  the  discrepancy  in 
the  amount  of  interest  collected  and  paid.  The 
bonds  bear  date  March  1,  1873,  while  the  settle- 
ments with  Mrs.  Fleming  were  made  to  a  later 
date  and  her  investments  were  deposited  for  her 
in  the  Pennsylvania  Company.  Default  was 
made  in  the  payment  of  interest  on  the  bonds  in 
1874,  while  the  payments  to  Mrs.  Fleming  were 
made  for  ten  years  afterwards.  Mrs.  Colwell^ 
(Mrs.  Coxe),  in  her  letter  as  late  as  1878, 
speaks  of  her  interest  and  asks  to  be  relieved 
temporarily  from  its  payment  by  a  loan  of  the 
amount,  and  appeals  for  this  on  the  ground  that 
she  had  made  a  heavy  loss  by  the  failure  of  the 
Iron  Works,  in  which  Mrs.  Fleming  might  re 
member  that  the  money  from  the  sale  of  her 
(Mrs.  C.'s)  New  Jersey  tract  had  been  invested. 
The  whole  tone  of  this  letter  is  incompatible  with 
the  idea  that  Mrs.  Fleming's  money  had  been  in- 
vested and  lost  in  those  works.  After  their  fail- 
ure, Mrs.  Coxe  dealt  with  the  bonds  as  her  own, 
going  into  a  new  venture  with  them.  The  record 
of  this  Court  on  the  first  account  of  Charles  R. 
Colwell  is  also  conclusively  against  the  claim. 
It  contains  an  entry  of  the  payment  of  a  half- 
year's  annuity  to  Mrs.  Fleming  at  the  rate  now 
claimed  by  her,  and  so  far  from  asking  that  the 
bonds  of  the  Iron  Co.  be  set  aside  to  Mrs.  Flem- 
ing during  her  life,  or  be  retained  to  pay  her 
annuity,  although  the  default  in  the  payment  of 
their  bonds  had  not  yet  been  made,  other  bonds 
were  set  aside  to  meet  this  very  annuity.  It 
will  not  do  to  say  that  this  was  not  Mrs.  Col- 
welPs  account;  she  was  one  of  the  executors  and 
assented  in  writing  to  its  correctness,  and  it  was 
passed  on  the  faith  of  her  assent.  It  thus  passed 
into  decree,  and  it  is  too  late  to  attack  it.  The 
bonds  were  retained  by  her  co-executor  for  the 


express  purpose  of  meeting  this  payment,  and 
this  by  her  written  assent  and  the  decree  of  the 
Court  thereon.  This  has  a  double  bearing :  1st. 
On  the  correctness  of  the  answer;  2d.  On  the 
facts  generally  and  her  present  liability  as  ex* 
ecu  tor. 

Mr.  Colwell,  in  August,  1876,  transferred  to 
his  sister-in-law,  the  respondent,  all  the  papers  and 
property  in  his  hands,  either  as  her  agent  or  as  ex- 
ecutor. It  includes,  among  other  things,  the  Cam- 
den and  Atlantic  bonds  reserved  in  the  settlement 
of  the  estate  for  the  two  annuities.  It  is  contended 
that  she  received  these  as  legatee  and  distributee. 
She  had  no  right  to  them  in  that  capacity.  They 
had  been  reserved  by  order  of  Court  in  the  hands 
of  the  executors,  and  as  one  of  the  executors  she 
might  properly  receive  them.  In  the  absence  of 
anything  definite  in  her  receipt,  and  of  any  other 
evidence,  the  Examiner  rules  that  they  were  re- 
ceived by  her  in  the  only  capacity  in  which  she 
could  lawfully  take  them ;  and  It  appearing  that 
they  have  since  been  sold,  she  ought  to  account 
for  her  investment  of  the  proceeds. 

<<  To  sum  up :  The  Examiner  finds  that  the 
tdstator  in  his  lifetime  bound  himself  to  pay  to 
Mrs.  Fleming,  the  petitioner,  the  annual  sum  of 
$1254.98  in  semi-annual  payments,  unless  in- 
creased or  reduced;  that  there  is  no  evidence  of 
expenses  which  would  reduce  it ;  that  this  was  a 
personal  obligation  on  his  part,  binding  him  dur- 
ing his  lifetime  and  his  estate  after  his  death 
during  the  life  of  Mrs.  Fleming ;  that  this  obli- 
gation was  not  released  or  extinguished,  and  that 
in  the  settlement  of  the  first  account  of  the  act- 
ing executor,  bonds  ample  in  amount  to  secure 
most  abundantly  the  two  outstanding  obligations 
of  the  testator  were  set  aside  for  the  purpose  of 
meeting  them,  which  bonds  came  to  the  hands  of 
the  respondent,  Anna  R.  Coxe,  one  of  thtw  exe- 
cutors of  the  testator,  and  they  or  their  proceeds 
are  now,  in  contemplation  of  law,  in  her  hands 
for  that  purpose.  The  annuity  is  in  arrear  from 
January  1, 1884.  Mrs.  Coxe  should  pay  it  from 
that  date. 

"  It  is  contended  that  this  Court  has  no  juris- 
diction of  the  subject.  One  reason  given  is  the 
statement  that  the  obligation  accrued  since  the 
death  of  the  testator.  This  statement  is  incor- 
rect; the  obligation  is  that  of  the  testator,  al- 
though the  instalments  of  money  now  demanded 
became  payable  afterwards.  They  are  in  the 
same  position  as  a  promissory  note  or  bond  made 
by  him  in  his  lifetime,  but  maturing  afterwards. 
It  is  exactly  parallel  with  Hunt's  Appeal  (14 
Weekly  Notes,  377),  which  was  substantially 
an  annuity.  The  other  reasons  given  aro  inap- 
plicable to  the  facts  as  above  found. 

''The  petitioner  has  asked  for  a  decree  re- 
quiring Mrs.  Coxe  to  give  security  under  the 
Acts  of  March  29,  1832,  §  25,  and  AprU  25, 
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1850,  §  1,  Pur.  Dig.,  pp.  559,  560,  pi.  252  and 
256;  also  to  require  her  to  file  an  account.  The 
latter  seems  to  be  a  needless  expense ;  there  is  no 
suspicion  that  there  are  other  claims  outstanding, 
and  the  Examiner  has  found  that  the  bonds  set 
apart  for  the  purpose  were  ample  to  secure  both 
of  the  annuities.  As  the  bonds  were  set  aside 
for  this  specific  purpose,  there  is  no  reason  why  the 
Court  should  not  at  once  order  the  executrix  who 
received  them  to  so  apply  the  money  from  them. 
The  terms  of  the  Acts  seem  to  be  mandatory  in 
requiring  security  from  an  executrix  marrying. 
The  Examiner,  therefore,  submits  a  decree  for 
the  payment  of  the  sum  of  $3764.94,  bein^  the 
annuity  due  since  January  1, 1884,  and  reqmring 
the  entry  of  security.  She  should  also  pay  the 
costs  of  this  proceeding,  including  the  Examiner's 
fee  of  three  hundred  dollars." 

Exceptions  filed  to  this  report  were  dismissed 
in  an  opinion  by  Ashman,  J.,  and  a  decree  was 
entered,  as  reported  by  the  Master.  Whereupon 
Anna  R.  Coxe  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court. 

WiUiam   W.  Wilthank,  for  appellant. 

Frank  P.  Prichard,  for  appellee. 

April  23,  1888.  The  Court.  The  convey- 
ance of  28th  June,  1869,  from  Maria  L.  Fleming 
to  Samuel  R.  Colwell,  was  in  the  form  of  an  ab- 
solute deed ;  the  consideration,  which  was  fixSd 
at  $8571,  was  estimated  upon  the  annuity  tables 
as  the  value  of  the  annual  instalments  of  inter- 
est payable  to  her  during  life,  on  the  assumed 
basis  that  the  net  one-fourth  of  the  estate  in  the 
hands  of  the  trustee  would  amount  to  $12,500. 
By  the  agreement,  which  accompanied  the  con- 
veyance, however,  it  was  agreed,  that  if  on  the 
settlement  of  the  trustee's  account,  and  the  dis- 
position of  the  estate  in  his  hands,  the  net  one- 
fourth  part  of  the  estate  should  amount  to  more 
or  less  than  $12,500  with  the  interest  thereon, 
then  the  consideration  of  $8571  should  be  in- 
creased or  diminished  in  the  ratio  of  such  increase 
or  diminution.  The  transaction  appeared  thus 
to  be  founded  upon  a  movable  consideration,  no 
part  of  which  wa3  paid.  It  seems,  however,  to  be 
coDceded  that  the  deed  was  used,  under  the  advice 
of  counsel,  to  unite  the  interests  of  all  in  one,  in 
order  to  take  the  estate  out  of  the  hands  of  Irick, 
the  trustee,  whose  methods  were  not  satisfactory 
to  the  parties.  It  is  not  pretended  by  either 
party  that  the  deed  and  covenant  represented  the 
transaction  precisely  as  it  was ;  indeed  it  seems 
clear  that,  at  the  time  these  writings  were  exe- 
cuted, no  definite  understanding  existed  between 
the  parties. 

The  contention  of  the  appellant's  counsel  is,  that 
whilst  the  conveyance  from  Mrs.  Fleming  to  Col- 
well is  absolute,  yet  the  understanding  of  the 
parties,  as  shown  by  their  subsequent  correspond 


ence,  was  that  Colwell  acted  as  the  agent  of  Mrs. 
Fleming,  holding  her  estate  in  trust  for  invest- 
ment to  her  use :  that  he  was  simply  the  custo- 
dian of  her  title,  and  acted  as  her  attorney  in 
fact ;  that  in  good  faith,  with  ordinary  prudence, 
and  with  her  consent,  he  invested  her  funds  in 
the  bonds  and  mortgage  of  the  Plymouth  Iron 
Co.,  an  enterprise  wbich  ended  in  a  total  loss, 
and  that  his  estate  is  not  responsible  to  her 
therefor. 

On  the  other  hand,  it  is  contended,  on  the  part 
of  the  appellee,  that  from  the  manner  in  which 
the  investments  were  made,  the  accdunts  kept, 
and  the  business  transacted,  it  is  manifest  that 
Colwell  regarded  himself  as  a  purchaser  and 
owner  of  Mrs.  Fleming's  interest  in  the  estate,  for 
the  actual  amount  realized ;  that  he  held  himself 
liable  to  her  for  one-fourth  of  the  interest  on  the 
entire  fund  coming  into  his  hands,  giving  to  her 
the  advantage  of  the  actual  instead  of  the  estimated 
value,  and  that  this  was  the  nature  of  the  arrange- 
ment alluded  to  in  the  correspondence  betw<;en 
them  ;  that  when  the  Atsion  estate  was  disposed 
of,  and  all  matters  relating  thereto  were  acfjusted 
and  settled,  it  was  ascertained  that  the  principal 
on  which  Colwell  was  held  for  payment  of  in- 
terest under  the  term  of  the  will,  was  $83,665*96, 
and  that  one-fourth  of  this  sum  was  agreed  upon 
as  the  fund  upon  which  Mrs.  Fleming  was  en- 
titled to  draw  interest  annually,  under  the  terms 
lH)d  conditions  of  the  covenant. 

A  question  of  fact  was  thus  raised  as  to  the 
actual  relation  of  the  parties,  which  question  the 
Master  and  the  Court,  upon  a  full  consideration 
of  the  evidence,  have  determined  in  favor  of  the 
appellees,  and  we  are  of  opinion  that  in  this  they 
were  right.  It  has  not  been  either  the  policy  or 
the  practice  of  this  Court,  to  reverse  the  findings 
of  a  Master  on  the  facts,  when  approved  by  the 
Court,  except  in  cases  where  the  error  is  flagrant^ 
and  we  discover  no  such  error  in  this  case.  In* 
deed  upon  a  careful  examination  of  the  whole 
case,  the  findings  of  the  Master  would  seem  to  be 
fully  justified  by  the  evidence  ;  the  investment  of 
the  fund  upon  which  Mrs.  Fleming  was  entitled 
to  interest,  does  not  appear  to  have  been  in  any 
way  distinguished  from  the  residue,  of  which 
Colwell  was  himself  the  owner ;  the  statements 
rendered  from  time  to  time  were  of  the  entire 
fund,  in  such  form  as  to  exhibit  the  interest  pro- 
duct of  the  whole ;  Mrs.  Fleming  does  not  appear 
to  have  been  consulted  as  to  the  mode  or  form  of 
investment,  or  as  to  the  rate  of  interest,  nor  does 
she  appear  at  any  time  to  have  assumed  any  right 
to  control  Colwell,  or  to  question  his  conduct  or 
management  of  the  fund.  The  result  of  the  ne- 
gotiations between  the  parties  is  shown  in  the 
letter  of  10th  February,  1871,  in  which  Colwell 
develops  the  arrangement  existing  between  them, 
and  undertakes  to  pay  to  her  the  interest  on  one- 
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fourlh  of  the  entire  net  balan<;e  which  maj  come 
into  his  hands.  His  account  would  seem  to  have 
been  completed,  subject  to  certain  modifications, 
on  the  16th  Maj,  1873,  when,  prior  to  his  de- 
parture for  Europe,  he  furnished  to  her  a  full 
statement  of  the  Atsion  estate,  exhibiting  a  bal- 
ance of  $88,665.96,  upon  which  he  was  to  pay 
•  interest.  In  this  letter  he  says :  <*  As  you  will 
see  by  reference  to  the  account,  one-fourth  of 'the 
interest  due  on  the  first  day  of  next  July  will  be 
$882.18.  The  principal,  on  which  I  have  to  pay 
interest  from  July  1,  is  shown  to  be  $83,665.96, 
and  one-fourth  of  the  annual  interest  on  tliat 
$1254.98,  making  the  semi-annual  payments  to 
you  $627.49." 

The  statement  which  he  furnished  to  the 
Pennsylvania  Compatiy  on  the  18th  April,  1873, 
a  copy  of  which  be  forwarded  to  Mrs.  Fleming, 
was  to  the  same  effect.  In  that  he  says :  <<  Mrs. 
Fleming  is  entitled  to  a  payment  from  S.  R. 
Colwell,  under  an  agreement  with  him,  of  a 
yearly  sum  from  July  1  amounting  to  $1254.98, 
and  has  also  a  life  interest  in  the  estate  of  Mrs. 
Ann  M.  Richards.'' 

About  the  time  of  his  departure  for  Europe, 
he  placed  in  the  hands  of  his  i>rother  a  memo- 
randum headed,  "  Liabilities  of  S.  R.  Colwell," 
which  contained  the  following: — 

<*  Semi-annual  sum  payable  to  Mrs.  Maria  L. 
Fleming,  during  her  life,  as  follows:  July  X, 
1873,  $382.16,  and  thereafter  until  Atsion  ac- 
count is  modified  by  further  receipts  and  expen- 
ditures, on  tlie  first  day  of  each  January  and 
July  $627.49. 

'*  This  is  to  be  pud  to  the  Pennsylvania  Com- 
pany for  Insurances  on  Lives  and  Granting  An- 
nuities, from  whom  receipts  are  to  be  taken  as 
amounts  due  by  S.  R.  O.  to  Maria  L.  Fleming, 
as  per  agreement,  in  relation  to  Atsion  estate  of 
W.  H.  Richards,  deceased." 

Colwell  paid  one  instalment  at  the  rate  indi- 
cated in,  the  foregoing  statements,  and  died  in 
August,  1873 ;  his  brother,  as  the  executor  of  hia 
last  will  and  testament,  continued  to  pay  the 
same  ainount  annually  until  1876,  when  he  placed 
the  securities,  which  by  the  order  of  the  Court 
had  been  reserved  for  the  payment  of  this  an- 
nuity, in  the  hands  of  Mrs.  Colwell,  now  Mrs. 
Coxe,  the  appellant,  who  continued  to  pay  at  the 
same  rate  until  the  year  1884. 

There  is  perhaps  no  direct  or  positive  evidence 
to  be  found  in  the  correspondence  of  any  agree- 
ment of  Colwell  to  pay  Mrs.  Fleming  upon  the 
footing  of  a  fixed  annuity,  but  the  accounts  and 
dealings  between  the  parties,  and  Colwell's  state- 
ments, clearly  indicate  that  this  was  the  method 
adopted.  The  correspondence,  which  has  been 
much  relied  on  by  the  appellant's  counsel,  does  not 
appear  to  be  greatly  inconsistent  with  this  view 
of  the  case. 

Moreover,  Mrs.  Fleming's  one-fourth  part  of 


the  fund  was  not  ear-marked  in  any  way ;  there 
was  no  account  kept  by  which  it  could  be  dis- 
tinguished from  the  residue  of  the  fund.  There 
is  no  ground,  therefore,  for  supposing  that  the 
$27,500,  which  were  lost  with  the  Plymouth 
Iron  Company,  was  that  portion  of  the  fbnd  in 
which  Mrs.  Fleming  was  particulariy  interested. 

In  view  of  these  facts,  which  seem  to  be  of  the 
most  convincing  character,  we  cannot  see  how 
the  Master  could  have  avoMed  the  conclusion  to 
which  he  came.  That  this  was  without  doubt 
the  understanding  of  Mrs.  Coxe  herself,  and  of 
those  having  charge  of  the  settlement  of  Col- 
well's  estate,  is  manifested  in  the  method  which 
was  adopted  to  make  provision  for  this  claim. 
At  the  settlement  of  the  executor's  account,  in 
order  that  a  proper  distribution  of  his  estate 
might  be  made,  certain  securities  were  set  apart 
for  payment  of  the  annuity  of  Mrs.  Fleming. 
Mrs.  Coxe,  who  was  co-executor  with  Charles 
R.  Colwell  prior  to  the  confirmation  of  his  final 
account,  appended  to  it  a  certificate  in  the  follow- 
ing form  : — 

'^  I  hereby  acknowledge  that  I  have  received 
the  several  ^ums  and  securities  credited  as  paid 
to  me  in  the  foregoing  account  of  Charles  R. 
Colwell,  acting  executor  of  S.  Richards  Colwell, 
deceased,  and  I  declare  that  I  have  examined  the 
said  account  and  it  is  correct;  and  1  hereby 
agree  that  the  same  may  be  absolutely  confirmed 
by  the  Court,  without  reference  to  an  auditor, 
and  respectfully  request  the  honorable  Court  to 
confirm  the  same,  without  audit,  all  debts  of  the 
said  estate  having  been  fuUy  paid,  with  the  ex- 
ception of  two  bonds  given  by  the  testator  to  se- 
cure the  pajrment  of  two  annuities,  amounting 
together  to  two  thousand  and  five  dollars  pw 
annum,  for  which  securities  have  been  reserved, 
as  appears  by  the  account,  the  principal  of  the 
bonds  falling  into  the  estate  on  the  death  of  the 
annuitants,  and  payment  of  the  annuities  having 
also  been  assured  by  myself,  the  residuary  leg- 
atee." 

In  this  form  the  account  was  ultimately  con- 
firmed, and  the  securities  which  were  thus  re- 
served, together  with  all  the  others  belonging  to 
the  estate,  were  subsequently  passed  into  her 
hands.  She  was  the  residuary  legatee,  but  she 
was  also  the  executrix,  and  as  executrix  she  is 
bound  to  answer  Mrs.  Fleming's  demand.  Being 
both  executrix  and  residuary  legatee,  she  cannot 
elect  to  disregard  her  duty  in  one  capauity  in 
order  to  avail  herself  of  her  rights  in  the  other. 
The  Court  had  undoubted  jurisdiction  of  the 
funds  in  her  hands  ad  executrix,  and  th6  decree 
was  rightly  entered. 

The  decree  of  the  Orphans'  Court  is  aflirmed, 
and  the  appeal  dismissed  at  tha  cost  of  th^  ap- 
pellant. 

Opinion  by  Cla.rk,  J. 

Trunkbt,  J.,  absent.  l.  l.i  Jr. 
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Jan.  '88,  252.  Marob  28, 1888. 

North  V.  Williams. 

GmtraeU — Reformation  of-^^BailmtntM — Piano 
Uasei — Ri§kt  of  U9$or  to  remove  piano — Lia* 
bilit^  for  manner  of  retnoval, 

A  COB  tract  reduced  to  writing  and  dulj  executed, 
cannot  be  overthrown  upon  the  mere  opposing  testi- 
monj  of  one  party,  contl'adicted  bj  the  oath  of  the 
other,  mor«  espeoiallj  when  that  other  is  a  disinte- 
nsted  pttrson. 

A.  entered  into  a  contract  with  B.,  by  which  he 
leaied  a  piano  fbr  a  certain  term  at  a  fixed  price,  pay- 
able in  monthly  instalmeiita,  with  the  priTilege  at  any 
time  daring  the  ttirm,  or  at  the  expiration  thereof,  of 
purchasing  the  piano  upon  the  payment  of  the  differ- 
ence between  the  sum  agreed  upon  and  the  amount 
paid'  in  the  instalments.  A.  could  not  read  or  write 
bat  the  agreement  was  explained  to  him  by  B.'s 
agent  before  he  executed  it.  The  agreement  contained 
a  clause  by  which  B.,  in  defauH  of  any  monthly  pay- 
ment, was  authorized  to  enter  on  any  premises  where 
the  piano  might  be  and  take  away  the  same.  A.  being 
in  arrears  in  his  payments,  B.  took  possession  of  the 
pbno  by  his  agent.  In  an  action  by  A.  against  B. 
for  daoiages  for  the  manner  in  which  the  piano  was 
taken,  A.  testified  that  when  he  executed  the  agree- 
ment, tf.,  B/s  agent,  told  him  that  he  would  have  three 
jears  in  which  to  pay  for  the  piano.  This  was  denied 
by  M.  The  Court  submitted  this  question  as  td  the 
true  contract  between  A.  and  B.  to  the  jury  : 

HM^  to  be  error.  \ 

Jl*  hairing  neglected  to  pay  certain  instalments  upon 
the  above  conlraot,  B.  sent  his  af^ent  to  take  possession 
of  the  piano.  A.  demanded^his  authority,  and  the 
agent  replied  **  he  had  all  the  authority  he  wanted." 
B.  testified  on  the  trial  that  he  had  instructed  his 
agent  **to  get  possession  Of  the  piano  because  the 
plaintiff  was  in  arrear  in  the  payment  of  instalments :" 

i&lcif,  thai  it  was  not  necessadry  that  the  agentvhould 
have  or  should  exhibit  any  authority  in  writing,  and 
that  the  very  act  of  taking  the  piano  was  a  demand 
for  it. 

Under  the  testimony  in  the  case  it  appeared  that 
when  the  agent  came  to  A.'s  house  he  rang  the  door- 
bell. A.  came  from  the  kitchen  and  when  he  got  to 
the  vestibule  door  the  agent  was  in  the  entry.  The 
ageat  told  A.  that  what  he  wanted  was  to  tune  the 
piano,  and  while  A.  went  to  call  his  wife,  the  agent 
entered  the  parlor  with  two  other  men  and  took  the 
piano  away,  notwithstanding  the  protests  of  A.  and 
hit  wife  t 

Held,  that  aa  the  eontract  expressly  provided  that 
in  default  of  payment  A.  would  permit  B.'8  agent  to 
Hnter  upon  the  premises  and  take  possession  of  the 
piano,  A.  was  bound  to  grant  the  entrance  merely  be- 
canse  he  was  in  default  and  if  he  granted  it,  the  entry 
eoald  not  be  a  trespass  whether  it  was  obtained  by  a 
troa  or  aialse  reason  :     . 

HM  edaoy  that  the  testimony  in  this  case  showed 
that  the  falsehood  was  not  made  use  of  until  after  en- 
trance had  been  obtained,  and  that  it  could  not,  there- 
fore, qualify  the  fact  of  entrance. 

&ror  to  Common  Pleas  No.  8,  of  Philadelphia 
County. 
Case,  hj  Clayton  Williams  against  Francis  A. 


North,  trading  as  F.  A.  North  &  Co.,  for  dama^t^ 
for  entering  the  plaintiflf's  residence  by  false  and 
fraudulent  representations,  and  carrying  away  a 
piano  therefrom.     Plea,  not  guilty. 

On  the  trial  the  following  facts  appeared :  F. 
A.  North  &  Co.  was  a  dealer  in  pianos  and 
organs.  About  October,  18»64,  an  agent  of 
North  &  Co.  called  upon  the  wife  of  the  plaintiff 
in  regard  to  leasing  her  a  piano,  and  after  several 
interviews  with  her,  at  her  request  went  to  see 
her  husband.  On  October  20th  North  &  Co.> 
agent  had  an  interview  with  the  plaintiff  at 
which  he  affixed  his  mark  to  an  agreement  for 
the  hiring  and  lease  of  a  piano,  in  substance  as 
follows : — 

F.  A.  North  &*Co.,  as  agents  for  the  Wilcox 
&  White  Organ  Company,  leased  to  the  plaintiff 
a  certain  piano  for  a  term  of  twenty-five  months, 
for  the  sum  of  $150,  $10  to  be  paid  at  once,  aod 
the  residue  $140  in  monthly  payments  of  $5  each 
on  the  second  day  of  every  month.  There  was 
a  privilege  of  purchase  of  the  piano  in  favor  of 
the  plaintiff,  either  at  the  expiration  of  the  lease, 
or  at  any  time  during  the  twenty-five  months,  on 
the  payment  of  such  sums  as  should,  with  pre- 
vious payments  of  hire,  amount  to  $156,  and  it 
was  expressly  agreed  that  no  title  to  the  piano, 
either  legal  or  equitable,  should  vest  in  the  plain- 
ti$r,  except  as  lessee  under  the  agreement,  until 
the  above  terms  of  purchase  had  been  complied 
with,  i|)d  a  ftill  of  sale  had  been  duly  delivered 
therefor  by  North  &  Co.  The  agreement  also 
contained  the  following  clause  :— 

And  the  said  lessee  agrees  as  follows  with  the  said 
F.  A.  North  h  Co.,  as  agents,  to  wit :  that  he  will  pay 
the  unpaid  hire  as  aforesaid  at  the  office  of  F.  A.  North 
&  Co.,  1308  Chestnut  Street,  Philadelphia,  Pa.,  on 
the  several  days  as  it  becomes  due  ;  that  he  vrill  take 
good  care  of  said  piano,  and  will  not,  without  the 
written  consent  of  the  party  of  the  Mrst  part,  sell  or 
.hire  the  same,  or  part  with  the  possesnion  thereof,  or 
remove  it  from  the  premises  now  ooonpied  by  him  a^t 
1304  Lombard  Street,  Philadelphia,  until  all  the  con- 
ditions of  this  lease  are  finlly  complied  with  ;  that  he 
will  at  anytime  when  required  exhibit  the  said  piano  to' 
the  said  party  of  the  first  part  or  their  agents  ;  and  in 
default  of  any  monthly  payment  the  said  lessee  agrees, 
to  re-deliver  said  piano  to  the  said  F.  A.  North  &  Co., 
or  their  authorized  agent,  within  five  days  after  such 
payment  shall  have  bocome  due,  or  permit  their  agent 
to  enter  into  and  upon  any  premises  where  said  piano 
may  be,  and  without  let  or  hindrance  take  away  the 
same* 

The  plaintiff  could  not  read  or  write,  but  the 
agreement  was  explained  to  him  by  the  agent,  to 
whom,  according  to  the  plaintiff's  own  testimony, 
he  did  not  say  that  he  could  not  read  orVrite. 
The  piano  was  sent  to  the  plaintiff's  house,  and' 
the  rent  paid  for  some  months  to  the  amount  of 
$()8.  In  the  latter  part  of  May,  1886,  the  plain- 
tiff was  in  arrears  In  the  payment  of  rent  on  the' 
piano,  and   North  &  Co.  having  made  several 
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demands  therefor,  sent  an  agent  to  take  away  the 
piano.  The  plaintiff  testified  that  this  agent  rang 
the  door-bell,  that  he  was  in  the  kitchen,  and 
when  he  got  to  the  vestibule  door  the  man  was  in 
the  entry,  that  he  asked  him  what  he  wanted, 
and  the  man  said  he  had  tailed  to  tune  the  piano, 
and  that  while  he«^alked  back  to  the  kitchen  to 
call  his  wife,  the  agent  and  two  other  men  stepped 
into  the  parlor,  turned  the  piano  upon  its  side, 
took  off  the  legs,  and  removed  the  piano  from 
the  house.  He  also  testified  tl^at  both  he  and 
his  wife  objected  to  the  piano  being  removed,  and 
asked  the  agent  for  his  authority  ;  and  that  the 
agent  replied  ''  I  have  all  the  authority  I  want, 
and  will  get  it  out  by  fair  or  foul  means."  None 
of  this  testimony  was  disputed.  The  plaintiff 
further  testified  that  the  agent  who  leased  him 
the  piano  told  that  he  would  have  three 
years  in  which  to  pay  for  the  piano.  This  the 
agent,  however,  denied.  The  defendant  testified 
that  he  had  instructed  his  agent  **  to  get  posses- 
sion of  the  piano,  because  Williams  was  in 
arrea^  in  the  payment  of  instalments." 

The  defendant  submitted  the  following  points  : 

The  agreement  between  plaintiff  and  defend- 
ant, being  a  bailment,  the  plaintiff  was  bound  to 
pay  the  rent  as  it  accrued,  according  to  the  terms 
of  the  agreement ;  and  in  default  of  such  payment 
defendant  had  the  right  to  take  the  piano  away. 
Antwer,  "They  had  no  right  to  take  it  by  any 
force;  they  might  have  taken  it,  perhap,  by 
coming  and  showing  authority,  but  they  could 
not  take  it  by  force."  (First  assignment  of  error.) 

The  agreement  being  a  bailment,  and  the  evi- 
dence showing  that  the  plaintiff  was  in  arrears  in 
the  payment  of  rent  under  its  terms,  your  verdict 
should  be  for  the  defendant.  Answer,  "The  three 
years'  time  would  have  no  application  to  this 
point.  It  is  true  that  the  plaintiff  was  in  arrears, 
and  he  was  bound  to  give  up  the  instrument 
whenever  the  defendant  should  demand  it  in  a 
proper  manner."    (Second  assignment  of  error.)* 

The  Court  charged  the  jury,  inter  aUay  as  fol- 
lows :  "  If,  however,  Mr.  Miller  failed  to  explain 
to  Mr.  Williams  what  was  in  this  contract,  and 
that  there  could  be  no  verbal  contract,  Mr.  Wil- 
liams is  not  bound  by  the  written  contract ;  and 
if  there  was  an  agreement  to  extend  this  con- 
tract, not  for  twenty-five  months,  but  for  three 
years,  and  if  Mr.  Miller  failed  to  explain  to  Mr. 
Williams  that  no  verbal  contract  was  binding 
owing  to  this  provision,  then  Mr.  Williams  could 
recover  on  the  fact  that  the  verbal  contract  is  still 
in  force,  but  the  jury  must  be  thoroughly  satisfied 
that  there  was  such  a  verbal  contract  outside  of 
the  written  one."  (Third  assignment  of  error.) 

"  The  real  questiQn  is  whether  the  defendants 
in  this  case  exerted  their  rights  improperly  in  the 
mode  in  which  they  got  possession  of  the  piano. 
The  clause  in  regard  to  that  is  this :  <  The  plain- 
tiff here  agrees  whenever  required  he  will  exhibit 


the  said  piano  to  the  said  party  of  the  first  part 
on  their  request,  and  in  default  of  any  monthly 
payment,  the  said  lessee  agrees  to  re-deliver  the 
said  piano  or  permit  their  agents  to  enter  into 
any  premises  where  the  piano  may  be,  and  with- 
out let  or  hindrance  remove  the  same.'  Now,  in 
the  view  I  take  of  this  agreement,  and  in  view  of 
the  undisputed  evidence,  I  instruct  you  that  the 
defendant  in  this  case  has  not  exercised  his  rights 
under  this  agreement  in  a  proper  manner ;  the 
evidence  is  that  the  agents  of  defendant,  by  a 
trick,  obtained  entrance  into  the  house;  under 
the  view  I  take  of  this  agreement,  he  should  have 
made  some  sort  of  demand,  and  if  the  demand 
had  been  refused,  he  bad  all  his  l^;ai  rights,  as 
owner  of  the  piano,  against  the  person  who  is 
holding  it,  but  they  did  not  exercise  their  rights, 
in  my  judgment,  properly  in  the  manner  in  which 
he  obtained  the  piano."  (Fourth  assignment  of 
error.) 

"  North  &  Co.  obtained  the  piano,  I  take  it,  in  an 
illegal  way,  and  the  question  is  what  damages  did 
plaintiff  suffer.  I  am  not  prepared  to  say  that 
punitive  damages  should  not  be  given.  My  rul- 
ing is  that  this  is  not  a  case  which  would  call  for 
high  punitive  damages,  but  I  cannot  say,  as  a 
matter  of  law,  that  no  punitive  damages  can  be 
given."     (Fifth  assignment  of  error.) 

Verdict  for  plaintiff  for  $93  and  judgment 
thereon,  whereupon  the  defbndant  took  this  writ, 
assigning  for  error  the  answers  to  his  points,  and 
the  portions  of  the  charge  given  above. 

Franklin  Swayne  (Charles  F,  HinckU  with 
him),  for  plaintiff  in  error. 

The  lease  contained  a  license  from  the  lessee 
to  North  &  Co.,  to  enter  upon  bis  premises  to 
remove  the  piano,  and  the  lessee  or  bailee  cannot 
maintain  trespass  against  the  lessor  or  bailor. 

Six  Carpenters'  Case,  8  Co.  146. 
Allen  V,  Crofoot,  5  Wend.  506. 
SUte  V.  Moore,  12  N.  H.  42. 
Pollard  V.  Noaks,  2  Ark.  45. 
Boalt  t;.  Mitchell,  15  Pa.  St.  371. 
Stone  V,  Knapp,  29  Vt.  501. 
Laken  v.  Amea,  10  Cash.  198. 
Martin  y.  Houghton,  45  Barb.  258. 

The  Court  erred  in  submitting  to  the  jury  any 
question  of  a  verbal  contract,  in  contradiction  of 
the  written  one.  A  written  contract  cannot  be 
varied  or  added  to  by  the  uncorroborated  state- 
ment of  one  of  the  parties,  positively  contradicted 
by  the  other. 

Phillip's  V.  Meily,  10  Ont.  536. 

Sylvias  v.  Kosek,  20  Wbbklt  Notbs,  152, 

Day  t).  Osborn,  19  Id.  443. 
Where  by  the  terms  of  a  bailment,  the  bailor 
is  expressly  authorized  to  regain  possession  of  the 
property  leased,  no  demand  is  required  by  the 
bailor  on  the  bailee  for  a  return  of  the  pn^yertj 
bailed. 

Ealow  V.  Klein,  79  Pa.  St.  488. 

Brunswick,  etc.  Co.  v.  Hoover,  95  Pa.  St.  508. 
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Lewin  W>  Barringer,  for  defendant  in  error. 

The  act  of  the  agent  was  a  tortious  act  inas- 
much as  he  first  told  a  lie  to  gain  admission,  and 
thcD  afterwards  refused  to  produce  his  authority 
to  remove  the  piano,  when  requested  so  to  do. 
Moore  r.  Steely,  8  L.  R.  App.  Gas.  285. 

In  all  the  c^ses  of  bailment  cited  by  the  plain- 
tiff in  error,  the  bailor  was  authorized  by  the 
hailee  to  enter  the  premises.  /The  agreement  in 
this  case  only  permitted  the  duly  authorized 
agent  of  North  &  Co.,  in  a  legal  and  proper  way, 
to  enter  the  premises  to  remove  the  piano. 

April  23,  1888.  The  Coubt.  There  is  no 
eridence  in  this  case  upon  which  it  would  be  pos- 
sible to  reform  the  contract  between  the  parties. 
It  is  in  writing  and  was  duly  executed  in  the 
presence  of  an  attesting  witness.  It  speaks  for 
itself,  and  cannot  be  overthrown  upon  the  mere 
opposing  testimony  of  one  party,  contradicted  by 
the  oath  of  the  other,  who  in  this  case  was  a  dis- 
interested person.  The  learned  Court  below 
thonght  that  this  rule  did  not  apply  because  the 
plaintiff  could  not  read  or  write,  and  that  there 
was  conflicting  testimony  as  to  whether  the  con- 
tract was  explained  to  the  plaintiff  at  the  time  of 
execution.  The  plaintiff  did  not  testify  that  he 
could  not  read  or  write,  but  he  did  say  that  he 
did  not  tell  Miller  (defendant's  agent),  that  he 
^nld  not  read  or  write.  This,  however,  is  ira- 
matenal,  because  Miller  testified  positively  that 
he  did  explain  the  agreement  to  the  plaintiff  and 
the  latter  did  not  deny  it,  nor  did  he  say  that  he 
did  not  understand  it.  fie  certainly  did  under- 
stand that  it  was  for  the  acquisition  of  a  piano  at 
a  price  fixed,  payable  in  monthly  instalments  of 
five  dollars  each.  The  only  thing  he  speaks  of 
IS  being  different  from  the  written  instrument  is 
that  the  agent  said  he  was  to  have  three  years  to 
pay  for  the  piano.  But  he  does  not  say  that  even, 
as  to  this  there  was  any  positive  agreement  to 
that  effect,  or  that  on  the  faith  of  the  assertion  be 
executed  the  contract.  It  was  error  therefore  to 
submit  to  the  jury  the  question  as  to  what  the 
contract  was,  and  thid  sustains  the  third  assign- 
ment 

Some  stress  is  laid  in  the  argument  upon  the 
point  that  the  man  who  took  away  the  piano  did 
not  show  his  authority  to  do  so.  But  the  plain- 
tiff himself  testified  that  <<he  said  he  had  all 
tbe  aoibority  be  wanted,"  and  the  defendant  tes- 
tified that  he  instructed  his  agent  '*  to  get  pos- 
session of  the  piano,  because  Williams  was  in 
vrear  in  the  payment  of  instalments."  It  was 
wH  necessary  that  the  agent  should  have  or 
sbonld  exhibit  any  authority  in  writing. 

The  only  remaining  matter  to  be  considered  is 
the  manner  in  which  possession  of  the  piano  was 
taken.  The  Court  below  held  that  it  was  ob- 
tained illegally  becaase  the  defendant's  agent 


told  the  plaintiff  he  wanted  to  tune  the  piano 
when  in  truth  he  wanted  to  remove  it.  The 
idea,  as  expressed  in  the  charge,  is  that  because 
entrance  was  obtained  by  means  of  a  falsehood, 
the  defendant's  agent  was  a  trespasser,  and  the 
defendant  was  liable  not  merely  for  the  technical 
trespass  of  entering  the  plaintiff's  house  without 
his  permission,  but  also  for  taking  away  the  piano 
and  even  for  punitive  damages.  A  careful  ex- 
amination of  the  testimony  convinces  us  that  this 
was  an  erroneous  view  to  take  of  the  case.  The 
contract  expressly  provided  that  in  default  of  pay- 
ment of  any  instalment  the  lessee  should  re-deliver 
the  piano  to  the  plaintiff  or  his  authorized  agent 
within  five  days  after  the  default,  "or  permit 
their  agent  to  enter  into  and  upon  any  premises 
where  said  piano  may  be,  and  without  let  or  hin- 
drance take  away  the  same."  Under  this  stipu- 
lation it  is  plain  that  the  plaintiff  was  under  an 
obligation  after  five  days*  default  in  delivery  to 
permit  the  plaintiff  or  his  agent  to  enter  the 
premises  and  remove  the  piano.  If  this  was  the 
plaintiff's  duty,  it  is  diflicult  to  see  how  he  can 
acquire  a  cause  of  action  as  for  a  trespass  even  if 
entrande  was  obtained  by  means  of  a  false  state- 
ment. He  was  bound  to  grant  the  entrance 
merely  because  he  was  in  default,  and  whether 
the  true  or  a  false  reason  was  given  when  en- 
trance was  asked,  if  he  conceded  it,  the  entry 
could  not  be  a  trespass.  The  subsequent  taking 
6f  the  piano  could  not  be  a  trespass,  because  that 
was  a  contract-right  expressly  given,  and  if  con- 
sent was  given  to  the  mere  entrance  upon  the 
premises,  the  fact  that  a  false  reason  for  desiring 
it  was  given  would  not  convert  it  from  a  consen- 
tible  into  a  non-consentible  entrance.  If  a  citizen 
desired  to  see  another  upon  business  which  he 
knew  to  be  unpleasant  to  the  latter  and  chose  to 
assign  some  other  than  the  real  reason  for  asking 
admission  he  certainly  would  not  become  a  tres- 
passer merely  because  he  failed  to  give  the  true 
reason.  , 

In  the  present  case,  however,  there  is  not 
under  the  testimony  any  sufilcient  reason  for  say- 
ing that  entrance  was  obtained  by  a  falsehood. 
The  plaintiff  himself  testified :  "  A  man  came  to 
my  house  and  rang  the  door-bell,  I  was  in  the 
kitchen,  and  when  I  got  to  the  vestibule  door  the 
man  was  in  the  entry."  It  would  seem,  there- 
fore, that  the  man  was  already  in  the  house  when 
the  plaintiff  first  saw  him.  The  witness  proceeds : 
<*  I  asked  him  what  he  wanted.  He  said  he  had 
come  to  tune  (he  piano.  I  told  him  to  wait  and 
I  would  call  my  wife."  It  is  manifest  that  the 
falsehood  was  not  made  use  of  until  after  entrance 
had  been  obtained,  and  it  cannot,  therefore,  qualify 
the  fact  of  entrance.  While  entrance  before  the 
bell  was  answered  might  in  the  strictest  sense  be 
regarded  as  a  technical  trespass,  it  would  certainly 
by  itself  be  damnum  absque  injuria  in  any  case^ 
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bat  here  it  was  effected  in  the  exercise  of  a  lawful 
right  to  have  entrance  in  this  particular  house  for 
the  performance  of  a  contract-right,  and  in  such 
circumstances  could  not  be  yiewed  as  an  illegal 
act.  The  subsequent  subterfuge  was  of  no  con- 
sequence in  any  way.  No  violence  or  unneces- 
sary force  ¥nas  used,  and  all  that  was  done  was 
precisely  what  the  defendant  had  a  legal  right  to 
do,  to  wit,  *«  without  let  or  hindrance  take  away 
the  same."  As  to  a  demand  being  made,  the 
v«ry  act  of  taking  the  piano  was  a  demand  for 
it.  Repeated  demands  had  previously  been  made 
for  the  money  which  was  overdue  and  unpaid, 
but  without  success,  and  the  only  remaining  de- 
mand  to  be  made  was  for  the  instrument  itself. 
Both  the  plaintiff  and  his  wife  said  at  the  time 
the  piano  was  taken  that  they  were  willing  to  pay 
and  would  pay  the  balance  due,  but  in  point  of 
fact  they  neither  did  pay  nor  tender  payment  of 
any  actual  money  or  its  equivalent.  The  de- 
fendant and  his  salesman  both  testified  that  they 
subsequently  offered  to  return  the  piano  if  the 
balance  due  was  paid,  and  this  is  not  contra- 
dicted, but  no  more  money  was  ever  paid  or  ten- 
dered. All  the  assignments  of  error  except  the 
second  are  sustained. 

Judgment  reversed,  apd  nlw  venire  awarded. 

Opinion  by  Grben,  J. 

Trunket  and  Sterrett,  JJ.,  absent. 

s.  H.  T. 


Jan.  '88,  267.  March  29, 1888. 

Keim  v.  Saunders. 

Liability  of  sheriff  for  an  egcape-^Lisolvent 
debtors — Insolvency  bond — Custody  of  insol- 
vent debtors  when  refused  discharge — Sur- 
render  of  debtor's  body — Prison  of  the  county 
of  Philadelphia —  Who  has  charge  of-^Acts  of 
March  80,  1831  (P.  L.  228),  of  April  14, 
1835  (P.  L.  232),  and  February  14, 1867  (P. 
L,  196),  construed. 

Where  the  sheriff  has  taken  any  one  into  oustodj 
npon  a  ca.  sa.,  and  the  prisoner  makes  application  for 
the  benefit  of  the  insolvent  laws,  and  enters  a  bond  in 
conformity  with  law,  the  sheriff,  on  making  a  return 
to  the  writ  of  ca.  sa.  to  this  effect,  has  no  further  con- 
trol over  the  person  of  the  insolvent  debtor. 

The  refusal  of  the  insolvent  Court  to  discharge  the 
debtor  does  not  revive  the  writ  of  ca.  sa.,  and  a  sur- 
render to  the  sheriff  in  consequence  thereof  does,  not 
fulfil  the  condition  of  the  bond,  and  unless  accepted 
by  the  sheriff,  is  a  nullity. 

Under  the  Acts  of  Assembly  creating  the  prison  of 
the  county  of  Philadelphia  and  the  supplements,  the 
sheriff  is  no  longer  keeper  of  the  prison  as  he  still  is 
in  some  counties ;  and  he  is  not  liable,  therefore,  for 
an  escape  therefrom. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 


Case,  by  Oscar  P.  Saunders  and  Oscar  P. 
Saunders,  executor  of  Sarah  J.  Saunders,  de- 
ceased, in  the  right  of  said  executor,  against 
George  I^eB.  Keim,  high  sheriff  of  the  county  of 
Philadelphia,  for  an  escape. 

On  the  trial,  before  Reed,  J.,  the  following 
facts  appeared :  In  March,  1883,  one  William 
Quigg  was  in  the  custody  of  Keim  upon  a  writ 
of  capias  ad  satisfaciendum  issued  by  Oscar  P. 
Saunders  and  Sarah  J.  his  wife,  in  right  of  said 
wife.  Quigg  made  application  for  the  benefit  of 
the  insolvent  laws,  and  having  given  the  bond  ^ 
required  by  law,  was  discharged  from  the  custody 
of  the  sheriff,  who  made  return  of  that  fact  to 
the  writ.*  Upon  the  hearing  in  the  insolvent 
Court,  Quigg  was  refused  his  discharge  as  an  in- 
solvent debtor,  whereupon  he  sent  for  the  sheriff's 
deputy,  who  came  into  Court,  and  he  offered  Jo 
surrender  himself  in  performance  of  the  condition 
of  his  bond.  This  surrender  was  not,  however, 
accepted,  the  deputy-sheriff  refusing  to  keep  him 
without  a  commitment.  Quigg;^then  went  to  the 
county  prison,  the  keeper  whereof  refused  to  re- 
ceive him,  and  he  then  left  the  jail.  (See  Saun- 
ders V,  Quigg,  18  Weekly  Notes,  81.) 

The  plaintiff's  narr.  contained  two  counts,  the 
first  alleging  a  liability  of  the  sheriff  for  an  escape, 
in  that  he  had  suffered  the  said  Quigg  to  go  at 
large  from  out  of  his  custody ;  and  the  second  a 
like  liability  for  an  escape,  in  that  he  had  suf- 
fered tlie  said  Quigg  to  escape  from  jail.  To  th# 
first  couQt  the  defendant  pleaded  nil  debet ;  and 
to  the  second  as  follows :  That  if  an  escape  was 
permitted  from  said  jail,  after  the  said  William 
Quigg  surrendered  himself  as  in  said  declaration 
aven-ed,  this  defendant  saith  that  he  is  in  no  wise 
liable  therefor,  as  the  same  is  not  in  his  leg^l  cus- 
tody nor  the  persons  discharging  prisoners  there- 
from the  servants  of  this  defendant,  and  this  he 
is  ready  to  verify. 

To  this  plea  the  plaintiff  demurred,  inter  cdia^ 
as  follows :  Defendant  is  liable  in  law  for  the 
escape  of  Quigg  from  the  county  prison,  under 
the  circumstances  in  said  narr.  alleged. 

The  defendant  retjuested  the  Court  to  charge  : 
(1)  That  the  surrender  of  the  principal  to  the 
county  jail  released  the  sheriff  as  well  as  the 
sureties,  and  the  verdict  must  be  for  the  defen- 
dant    Refused,     (Second  assignment  of  error.) 

(2)  That  the  custody  of  persons  committed  to 
the  county  jail  by  an  order  of  Court  is  exclusively 
in  the  inspectors  of  the  county  prison,  and  the 
sheriff  of  this  county  is  not  liable  for  an  escape 
or  discharge  therefrom,  and  the  verdict  must  be 
for  the  defendant.  Refused.  (Third  assign- 
ment of  error.) 

Verdict  for  plaintiffs  for  $2338,8.5.  The  Court 
subsequently  refused  a  motion  for  a  new  trial, 
and  entered  judgment  for  the  plaintiffs  on  their 
demurrer.     Whereupon  the  defendant  took  this 
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writ,  assigning  for  error  the  action  of  the.  Court 
ID  entering  judgment  upon  the  demurrer,  and  in 
Dot  charging  as  requested  above. ' 

David  W.  Sellers  (  William  Grew  with  him), 
for  plaintiff  in  error. 

The  surrender  of  Quigg  to  the  jail  was  a  valid 
surrender,  but  he  did  not  thereby  place  himself 
in  the  custody  of  the  sheriff. 

Saunders  v,  Quigg,  18  Wbbklt  Notbs,  81. 

Marks  v.  Bank,  114  Pa.  St.  490. 

Act  March  30, 1831,  Pard.  843,  pi.  10. 

Act  April  14,  1835  Id.  844,  pi.  16. 

Act  February  14,  1867,  P.  L.  196. 
Since  the  passage  of  (he  last  Act,  Com.  v* 
Christopher  (3  Grant,  375)  is  no  longer  of  bind- 
ing force. 

The  authority  of  Remington  v.  Bennett  is 
applicable  only  where  the  sheriff  is  the  keeper  of 
the  county  prison. 
Bradbury  Bedell j  for  the  defendant  in  error. 
The  sheriff  had  arrested  Quig^  on  a  eapicts  ad 
satitfaeienduniy  And  to  suffer  him  to  go  at  large 
for  the  shortest  time,  either  before  or  after  the 
reoim  day  of  the  writ,  withput  the  consent  of  the 
plaintiffi  is  an  escape  for  which  the  sheriff  is  an- 
swerable. 

Watson  on  Sheriff,  135. 

Shewell  v.  Fell,  4  Yeates,  47. 

Karch  r.  Com.,  3  Barr,  271. 

Smith  V.  Com.,  59  Pa.  St.  320. 

Hopkinson  v.  Leeds,  78  Id.  396. 
The  etlect  of  the  proceedings  in  insolvency  and 
the  giving  of  the  bond  simply  suspended  the  writ 
of  ea.  sa. ;  when  the  application  in  insolvency  is 
refused  the  insolvent  is  back  in  custody  under 
the  original  ca.  sa.,  and  the  sheriff's  liability 
under  it  revives. 

MaAOB  V.  Benson,  9  Watts,  287. 

Bartholomew  v.  Bartholomew,  50  Pa.  St.  194. 

Mullen  V,  Wallace,  2  Grant,  389. 

Ingraham  on  Insolvency,  29. 

Remington  v.  Bennett,  3  Phil  a.  343. 
The  Act  of  1867  cited  by  the  plaintiff  in  error 
does  not  relieve  the  sheriff  from  this  liability. 

Com.  p.  Christopher,  3  Grant,  375. 

Com.  V.  Butt,  2  Ohio,  348. 

Campbell  v.  Hanpson,  1  Id.  119. 

Bichardson  v,  Spence,  6  Id.  13. 

Oivin  p.  Hubbard,  3  Blackford,  14. 

Smith  V.  Hart,  2  Baj,  395. 

BbtMI  v.  Lithgold,  2  Mass.  526. 

'Hopkinson  r.  Leeds,  78  Pa.  St.  396. 

April  23,  1888.  Thb  Court.  It  is  among 
the  admitted  fac4s  of  this  case,  that  one  William 
Quigg,  was  in  Harch,  1888,  in  the  custody  of  the 
d«l'endant  below,  at  that  time  high  sheriff  of  the 
oounty  of  Philadelphia,  upon  a  writ  of  capias  ad 
tatisfaciendum  issued  by  Oscar  P.  Saunders  and 
wife ;  that  he  subsequently  made  application  for 
the  benefit  of  the  insolvent  laws  of  the  8tat€, 
gave  bond  in  conformity  with  law,  was  discharged 
trom  the  custody  of  said  sheriff,  who  made  return 
ot  that  fact  to  the  writ ;  that  upon  the  hearing  in 


the  Insolvent  Court  his  discharge  was  refused  ; 
that  on  the  same  day  he  went  to  the  Philadelphia 
County  Prison  and  surrendered  himself  to  the 
keeper  thereof,  which  surrender  the  warden  re- 
fus^  to  accept,  and  permitted,  or  rather  directed 
him  to  leave,  which  he  did« 

This  suit  was  brought  against  the  defendant  as 
for  an  escape,  with  the  result  of  a  verdict  for  the 
plaintiff  of  $2338.85  upon  which  the  Court  below 
entered  judgment. 

Saunders  r.  Quigg  (112  Pa.  546)  was  a  suit 
upon  the  bond  given  by  Quigg  when  he  applied 
for  the  benefit  of  the  insolvent  laws,  and  we  held 
that  Quigg's  surrender  at  the  county  jail  was  a 
full  compliance  with  the  bond,  and  his  sureties 
were  discharged.  The  only  Question  now  is, 
whether  there  was  an  escape  for  which  the  sheriff 
was  liable. 

The  sheriff  returned  the  writ  of  capias  ad 
scUisfacifndum  as  follows^:  <*  C.  C.  And  the 
defendant  discharged  on  entering  bail  in  the 
office  for  the  Prothonotary  of  the  Court  of 
Common  Pleas  for  the  benefit  of  the  insolvent 
laws."  This  writ  when  so  returned  was  a  dead 
writ  and  the  sheriff  had  no  further  control  over 
the  person  of  Quigg ;  he  had  no  process  in  his 
hands  at  any  time  niereafter  by  which  he  could 
have  detained  him  for  a  single  instant.  The 
surrender  of  the  debtor  at  the  jail  is  voluntary  in 
ease  of  his  sureties,  and  no  one  can  compel  him 
do  so  unless  it  be  the  latter.  Even  the  Court 
cannot  commit  him  except  for  fraud.  When 
Quigg's  discharge  was  refused  hy  the  Common 
Pleas,  the  condition  of  his  bond  was  *^  that  he 
shall  surrender  himself  to  the  jail  of  the  said 
county,"  hence  the  alleged  surrender  to  a  deputy 
sheriff  in  Court  was  a  nullity ;  it  did  not  fulfil 
the  conditions  of  his  bond ;  it  was  not  accepted 
by  the  sheriff,  and  goes  for  nothing.  Had  the 
sheriff  accepted  such  surrender,  the  case  might 
have  been  different.  The  fact  is,  that  Quigg 
surrendered  himself  at  the  jail  for  the  reason, 
and  the  only  reasori)  that  the  sheriff  refused  to 
accept  his  surrender. 

That  there  was  an  escape  was  not  disputed. 
But  was  the  sheriff  liable  therefor  ?  There  is  no 
doubt  that  an  escape  according  to  the  common 
law  since  the  day  of  Rolle's  Abridgement  has  uni- 
formly fixed  the  jailor,  who  can  avail  himself  of 
nothing  as  matter  of  defence  but  an  act  of  God 
or  the  common  enemy.  (Green  v.  Horn,  2  P. 
&  W.  1 67.)  There  are  cases  not  only  in  Eng- 
land but  in  this  State  where  the  sheriff  has  been 
held  liable  for  the  escape  of  a  prisoner  confined 
for  debt  in  the  county  jail,  and  there  is  no  doubt 
of  such  liability  where  the  sheriff  is  the  actual 
keeper  of  the  jail,  or  controls  it  by  means  of  a 
deputy  appointed  by  him.  Such  is  the  case  in 
nearly  all  the  counties  in  this  State.  This  rule 
is  sufiiciently  technical  and  severe  where  the 
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sheriff  is  the  jailor ;  to  apply  it  to  cases  where 
he  has  no  actual  control  of  the  jail  would  be  un- 
just and  unreasonable.  Where  such  officer  has 
been  held  liable  for  an  escape  he  has  been  held 
qua  gaoler  not  qua  sheriff.  It  is  to  the  common 
jail  that  the  insolvent  surrenders  ;  it  is  the  keeper 
of  that  jail  who  is  liable  for  an  escape. 

It  is  manifest  from  an  examination  of  the  Acts 
of  30th  March,  1881  (P.  L.  228),  and  14th 
April,  1635  (P.  L.  .282),  that  the  sheriff  is  not 
the  keeper  or  jailer  of  the  Philadelphia  County 
Prison.  Nor  has  he  any  control  of  it.  The  Acts 
referred  to  place  it  in  the  care  of  a  board  of  in- 
spectors; in  the  language  of  the  first  section  of 
the  Act  of  1885,  it  <*  shall  be  managed  by  a 
board  of  inspectors  ;'*  and  by  section  2  the  inspec- 
tors shall  annually  appoint  a  superintendent,  a 
matron  for  the  female  department,  a  physician 
for  the  institution ;  the  inspectors  shall  ^:l  the 
salaries  of  the  keepers  and  all  other  persons  em- 
ployed there,  and  make  such  rules  and  regula- 
tions for  the  intefnal  government  of  the  prison 
as  may  not  be  inconsistent  with  the  principles  of 
separate  confinement.  By  section  4  the  super- 
intendent, under  the  advice  and  direction  of  the 
board,  shall  appoint  the  keepers  and  necessary 
servants,  and  dismiss  them  whenever  he  thinks 
proper.  By  section  6  the  keepers  shall  obey  all 
legal  orders  given  by  the  superintendent,  and  all 
rules  established  by  the  board  of  inspectors,  etc. 
etc.  In  all  these  and  many  other  matters  speci- 
fied in  the  Acts  referred  to,  the  sheriff  is  wholly 
ignored ;  he  cannot  appoint  the  superintendent, 
an  inspector,  a  keet)er,  or  even  a  servant.  He 
does  not  control  the  prison  either  personally  or 
by  deputy. 

It  was  held,  however,  in  Commonwealth  ex  rel, 
LafBin  v.  Christopher  (2  Grant,  875),  that  not- 
withstanding the  Acts  of  1881  and  1885  the  sheriff 
of  Philadelphia  has  the  custody  of  the  debtors' 
apartment,  and  the  appointment  of  its  keeper. 
This  case  was  decided  in  1856.  The  Act  of  14 
Februaryr,  1867  (P.  L.  1 96),  provides  that :  "  The 
inspectors  of  the  Philadelphia  County  Prison  arb 
hereby  authorized  to  make  such  alterations  in  the 
building  known  as  the  debtors'  department,  as  in 
their  judgment  may  be  required  for  the  purpose, 
management,  or  discipline  of  the  said  prison ; 
and  they  are  hereby  authorized  to  provide  and 
furnish  apartments,  or  an  apartment,  for  the  uses 
and  purposes  foi*  which  the  debtors'  apartment  is 
by  law  now  appropriated  ;  and  from  and  after  the 
first  day  of  December  next,  one  thousand  eight 
hundred  and  sixty-seven,  the  said  inspectors  shall 
appoint  the  keeper  of  said  apartment,  if  in  their 
judgment  a  keeper  shall  be  required." 

The  object  of  this  Act  is  plain.  The  separate 
building  known  as  the  debtors'  apartment,  owing 
to  the  increased  humanity  of  our  laws,  became 
of  little  use  for  the  confinement  of  unfortunate 


debtors;  hence  a  small  space  therein,  **  apartments, 
or  apartment,"  for  the  use  of  insolvents  was  all 
that  was  thought  to  be  necessary ;  the  inspectors 
were  authorized  to  utilize  the  remainder  for  ordi- 
nary prison  purposes,  and  the  control  of  the 
whole  thereof  was  given  to  them,  even  to  the 
appointment  of  a  keeper  should  one  b^  necessary. 
This  swept  away  the  last  vestige  of  the  control 
of  the  high  sheriff  of  Philadelphia  over  the 
county  prison.  The  only  reason  why  a  sheriff 
was  ever  held  responsible  for  the  escape  of  a 
debtor  from  a  county  prison  was  that  he  was  the 
keeper  of  such  prison  ;  cessanle  ratione  hgis  cestat 
ipsa  lex.  It  is  possible  that  some  one  was  respon- 
sible for  this  escape ;  we  do  not  say  who  is  so 
responsible ;  we  only  say  that  the  sheriff  is  noU 

Judgment  reversed. 

Opinion  by  Paxson,  J. 

Truskey  and  Sterbrtt,  JJ.,  absent. 

s.  H.  T. 


Jan.  '88,  72. 


Hess  V.  Calender. 


April  10, 1888. 


JSquitable  ejectment — Province  of  judge  and  jury 
— Parol  gift  of  land — Evidence. 

In  an  action  of  ejectment  involving  an  eqnftable 
title,  the  Judge  acts  as  chancellor,  and  most  scrutiniie 
and  weigh  the  evidence  for  himself.  If  the  facts  set 
up  are  sufficient  and  clearly  proved,  so  that  he  is  per- 
suaded that  in  good  conscience  a  decree  should  be  made, 
he  will  enforce  the  contract. 

One  coming  into  a  Court  of  Equity  must  do  so  with 
clean  hands,  and  must  make  his  application  with 
promptness ;  it  must  be  conscionable  and  must  rest 
upon  facts  clearly  proved,  satisfactory  in  character  and 
convincing.  If  such  a  case  is  not  presented,  the  Judge 
must  not  turn  the  case  over  to  a  Jury,  and  do  by  means 
of  their  verdict  what  as  a  chancellor  he  would  refuse 
to  do. 

Moore  v.  Small,  19  Pa.  461,  commented  upon. 

The  province  of  the  jury  in  such  a  case  is  that  of  an 
advisory  council  in  aid  of  the  conscience  of  the  chan- 
cellor. If  he  is  satisfied  upon  all  the  evidence  that 
the  case  is  a  proper  one  for  specific  execution,  he  should 
say  so,  and  direct  their  verdict.  If  he  is  not  satisfied, 
or  if  the  facts  are  not  sufficient,  or  not  clearly  proved, 
he  should  in  like  manner  say  so  to  the  jury,  and  direct 
their  verdict.  If  the  facts  alleged  are  saffioient  if 
established,  but  the  evidence  in  relation  to  them  is 
conflicting,  or  the  credibility  of  witnesses  is  involved, 
and  the  conflicting  testimony  is  of  such  a  character 
that  he  can  consoionably  sustain  a  verdict  either  way, 
the  case  should  go  to  a  jury  with  careful  instrnoUons, 
so  that  it  may  turn  upon  their  findings  on  the  disputed 
fact. 

If  the  evidence  in  support  of  ft  witness  or  fact  neces- 
sary to  sustain  a  parol  contract  is  suspicious  or  unre- 
liable, so  that  the  chancellor  could  not  oonscionably 
sustain  a  verdict  resting  upon  it,  he  should  not  submit 
it  to  the  jury.    Their  finding  is'in  aid  of  his  oonacience, 
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ud  when  npon  all  the  evidence  he  oould  not  in  good 
ooQSoienoe  accept  their  verdict,  whatever  it  might  he, 
as  a  fair  disposition  of  the  questioni  he  m&y  dispose  of 
it  without  their  aid. 

The  Statute  of  Frauds  expressly  declares  that  parol 
contracts  for  the  sale  of  lands  are  void  at  law,  \)nt 
Courts  of  Equity  have  undertaken  to  grant  relief  in 
certain  oases ;  and  when  an  appeal  is  made  to  a  chan- 
cellor to  enforce  a  contract  void  at  law,  its  equity  must 
be  clear  and  wanting  in  no  requisite  necessary  to  move 
the  conscience,  of  this  the  chancellor  to  be  the  judge^ 
the  Jury  in  a  proper  case  acting  as  advisory  council. 

Error  to  the  Common  Pleas  of  Columbia 
County. 

Ejectment,  by  Clark  Calender,  executor  of 
Joseph  Hess,  against  Francis  L.  Hess,  to  recover 
possession  of  a  tract  of  land  in  Jackson  Town- 
ship, Columbia  County. 

At  the  trial,  before  Green,  J.,  of  Schuylkill 
County,  the  following  facts  appeared :  Clark 
Calender,  executor  of  the  will  of  Joseph  Hess, 
brought  this  action  of  ejectment  against  Francis 
L.  Hess,  a  son  of  Joseph  Hess,  basing  his  claim 
upon  the  direction  in  said  will,  dated  November 
2,1882,  as  follows:  — 

Fourth.  It  is  my  will  that  my  executor  dispose  of 
my  farm  in  Jackson  Township,  Ck>unty  of  Columbia, 
and  State  aforesaid,  containing  one  hundred  ai^d 
thirty-eight  acres,  more  or  less  ....  either  by 
public  or  private  sale  within  one  year  after  my  death 
or  as  soon  thereafter  as  convenient  by  giving  a  reason- 
able credit. 

Fifth.  It  is  my  will  that  the  moneys  arising  from 
the  sale  of  the  Jackson  farm  aforesaid  be'  divided 
among  my  eight  children  by  my  first  wife. 

Francis  L.  Hess,  the  defendant,  claimed  title 
under  a  parol  gift  from  his  father  in  1876.  On 
April  8,  1871,  Joseph  Hess  and  Francis  L.  Hess 
executed  an  agreement  of  sale  of  the  said  pro^ 
perty  by  the  father  to  the  son.  The  terms  of 
this  agreement  were  never  complied  with,  and 
Fmncis  L.  Hess  claimed  that  it  was  rescinded 
by  the  parol  gift  in  1876. 

Further  facts  in  the  case  are  sufficiently  set 
forth  in  the  charge  of  the  Court  below,  as  fol- 
kiws: — 

"  Since  the  adjoamment  of  Court  I  have  come 
to  the  conclusion  that  the  proper  thing  to  do 
under  the  circumstances  would  be  to  direct  a 
verdict.  .  I  feel  very  well  satisfied  that  there  is 
BO  much  doubt  in  the  case  as  would  prevent  a 
chancellor  from  making  a  decree  of  specific  per- 
formance— doubt  particularly,  with  regard  to  the 
agreement  and  to  the  taking  possession  under  the 
agreement,  such  as  to  compel  a  ruling,  deciding 
the  cause. 

"We  therefore  say  to  the  jury  that  the  Court, 
natorally  averse  to  taking  from  them  the  de- 
termination of  the  cause  after  they  have  carefully 
listened  for  two  days  to  a  great  number  of  wit- 
nesses, yet  feels  compelled  bj  a  sense  of  duty 


under  the  authority  of  the  Supreme   Court  to 
direct  a  verdict  in  this  ca6e# 

<^  The  evidepce  to  sustain  a  parol  gift  of  Imid 
— the  claim  here — must  be  olear,  positive, 
indubitable,  conclusive.  The  question  arises 
whether  the  evidence  here  is  of  that  character 
which  shows  beyond  a  doubt  that  there  was  a 
gift  of  this  land  by  the  father  to  the  son.  To 
validate  such  gift  possession  must  have  been  taken 
by  the  donee  in  pursuance  of  the  gift,  and  ha 
must  have  made  substantial  improvements  upon 
the  land  such  as  cannot  readily  be  compensated 
in  damages.  The  policy  of  the  law  requires  that 
the  muniments  of  title  should  be  in  a  form  not 
liable  to  mistake,  that  a  conveyance  of  real  estate 
should  ordinarily  be  in  writing ;  for  a  parol  gift 
is  in  its  nature  uncertain  and  vague,  resting  in 
the  memory  of  individuals,  whose  recollection 
may  be  uncertain  or  unreliable,  whereas  a  writ- 
ing always  speaks  for  itself  and  speaks  for  all 
time :  it  contains  within  itself  the  description  of 
the  premises  conveyed,  the  consideration  that 
may  have  been  paid,  the  names  of  the  parties, 
and  every  essential  of  the  contract ;  but  a  con- 
tract by  word  of  mouth  alone  is  necessarily 
liable  to  the  defect  which  may  be  caused  by 
failure  of  human  pecollectioh  or  to  the  distortion 
due  to  the  wilful  or  the  unconscious  perversion 
of  fact  by  human  testimony ;  and  therefore  the 
Jaw  requires  that  a  transfer  of  property  in  land 
shall  be  in  writing  or  else  shall  be  shown  by  clear 
and  indubitable  proof. 

<Mf  we  had  only  to  cpnsider  the  testimony  on 
behalf  of  the  defendant,  Francis  L.  Hess,  we 
think  it  might  properly  be  submitted  to  the.  jury 
to  determine  the  question  of  fact  whether  this 
alleged  parol  gift  had  been  made  out ;  but  all  the 
evidence  in  the  cause,  taken  together,  raises,  I 
think,  too  much  doubt  to  suffer  us  to  say  by  its 
submission  to  the  jury  that  it  satisfies  the  require- 
ment of  the  law,  already  mentioned,  in  regard  to 
clearness  and  positiveness. 

'*  In  1871  there  was  an  article  of  agreement  for 
the  sale  of  this  land  from  the  father  to  the  son: 
if  this  agreement  was  changed  at  all,  it  was  not 
till  1876  or  within  a  year  or  two  subsequently  to 
that  time.  The  surveyor,  Dewitt,  testifies  that 
be  was  called  by  Joseph  Hess  in  1876  to  run  a 
division  line  between  what  have  been  called  here 
the  upper  and  lower  tracts,  and  that  Joseph  said 
to  him  at  that  time  that  he  intended  the  lower 
tract  for  Frank,  or  Francis,  the  defendant ;  and 
that,  at  Joseph's  direction,  he-made  out  in  Frank's 
name  the  draft  for  this  lower  tract :  that  draft  is ' 
not  produced;  but  the  witness  produces  a  draft 
which  he  swears  is  a  copy,  and  that  he  made  out 
the  original  in  Frank's  name,  as  directed  by 
Joseph :  this  is  strong  testimony  to  show  an  in- 
tention on  the  part  of  Joseph  Hess  at  that  time 
to  give  this  land  to  his  son  Frank,  but  if  the  in- 
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tention  is  not  carried  into  act  it  amounts  to 
nothing ;  if  it  were  true  that  he  really  did  intend 
to  give  this  tract  of  land  to  his  son  Frank,  but  if 
he  did  not  in  fact  give  it  to  him,  then  his  inten- 
tion would' not  be  sufficient  to  establish  the  claim 
of  a  parol  gift.  Knouse  testifies  that  he  helped 
to  run  this  division  line,  and  that  on  the  evening 
of  the  same  day  on  which  the  division  line  was 
run  he  heard  a  conversation  between  Joseph  and 
Frank,  in  which  Joseph  said  to  Frank  that  he 
would  give  him  the  lower  half  or  part,  if  Frank 
would  take  care  of  his  infirm  brother  Willetts  or 
Billyh — as  the  father  called  him — for  the  remainder 
of  Billy's  natural  life,  which  oflTer  Frank  refused, 
and  that  then  the  father  offered  the  son  the  whole 
tract  upon  the  same  condition,  which  offer  was 
also  refused  by  Frank.  If  this  testimony  is  be- 
lieved, then  the  fact  that  a  division  line  was  ran 
that  day  would  amount  to  very  little.  Tou  have 
also  the  testimony  of  Knouse  as  to  what  took 
place  a  few  months  after  the  death  of  Billy,  which 
death  occurred  some  eight  or  nine  months  after 
the  division  line  was  run.  I  think  he  said  that 
he  had  a  conversation  with  Frank,  in  which 
Knouse  said  to  Frank  that  if  Frank  had  agreed 
with  his  father  to  take  Billy  he  would  now  have 
had  this  land,  and  that  Frank  assented  to  that, 
said  he  was  sorry  that  he  had  not  accepted  the 
proposal,  but  that  he  had  refused  on  account  of 
his  Wife's  unwillingness — something  to  that  effect. 
If  Frank  had  before  this  time  received  an  abso- 
lute gift  of  this  land,  his  natural  reply  would 
have  been  that  it  made  no  difference,  that  the 
land  had  been  given  to  him  anyhow,  or  some 
words  to  that  effect.  This  testimony  it  seems  to 
me,  raises  a  doubt  as  to  whether  the  division  line 
was  run  for  the  purpose  of  giving  to  Frank  abso- 
lutely and  unconditionally  the  lower  portion,  of 
this  farm  or  simply  for  the  purpose  of  making  an 
arrangement  to  give  it  to  him  provided  he  would 
take  Billy — such  a  doubt  as  throws  a  cloud  over 
the  clearness  and  positiveness  of  the  testimony. 

*<  Knouse  left  at  about  eight  o'clock  in  the 
evening,  while  Joseph  and  Frank  were  still 
engaged  in  conversation,  he  could  not  know  what 
further  was  said  between  them ;  but  there  is  no 
evidence  that  anything  further  was  said,  or  that 
any  understanding  or  arrangement  was  arrived 
at,  and  the  testimony  of  Knouse  as  to  what 
occurred  afterwards  between  himself  and  Frank 
would  tend  to  the  inference  that  no  agreeyient 
was  completed  at  that  interview  between  Joseph 
and  Frank."  (After  further  comment  upon  the 
^  testimony  the  Court  continued.) 

**  At  the  time  of  the  reading  of  the  will  the 
testimony  shows  that  Frank  was  angry  and  dis- 
appointed—as well  as  some  of  the  other  heirs — 
at  the  way  he  had  been  treated  in  the  will ;  and 
that  he  made  no  claim  at  that  time  that  the  land 
was  his  by  previous  gift  from  his  father.     The 


will  gave  this  farm  into  the  hands  of  the  execu- 
tor, with  power  to  sell  at  either  public  or  private 
sale,  and  directed  how  the  proceeds  of  that  sale 
should  be  divided.  These  are  all  facts  that  are 
undisputed. 

*'  The  defendant  swears  that  at  the  time  of  the 
appraisement  he  was  willing  to  give  to  the  ap- 
praisers a  list  of  the  property  that  was  on  the 
lower  farm,  but  was  not  willing  to  be  called  to 
account  for  it.  This  testimony  is  uncorroborated 
by  that  of  Klinger,  or  that  of  the  appraiser,  or 
that  of  the  executor,  though  Klinger*  says  that 
he  was  present,  as  the  others  also  were.  The 
relevancy  of  this  fact  is  that  the  defendant's  act 
is  inconsistent  with  the  ckim  of  ownership,  and 
so  serves  to  cast  a  cloud  upon  the  testimony  in 
favor  of  that  claim. 

**  The  evidence  as  to  the  attempt  of  the  defen- 
dant to  induce  Klinger  to  join  with  him  in  the 
purchasie  of  this  lower  tract  is,  of  course,  in  con- 
travention of  the  idea  that  the  defendant  then 
believed  the  land  to  be  his  own. 

'*  As  to  his  alleged  negotiations  with  a  view  to 
buying  the  farm  of  the. executor,  they  might  have 
to  be  considered  by  the  jury  if  the  case  were  left  to 
them  :  but  we  have  given  to  that  part  of  the  tes- 
timony no  weight  in  arriving  at  our  conclusion 
that  the  proof  of  the  affirmative — which  burden 
the  law  lays  upon  the  claimant — that  this  land 
was  given  by  parol  to  this  defendant,  is  not  made 
out  with  sufficient  clearness  to  justify  the  Court 
in  submitting  the  evidence  of  it  to  the  jury,  and 
that  therefore  we  must  direct  a  verdict  for  the 
plaintiff." 

Verdict  for  plaintiff  for  land  described  in  writ, 
except  for  portion  as  to  which  disclaimer  was 
filed.  A  motion  for  new  trial  was  overruled  and 
judgment  was  entered  on  verdict.  Whereupon 
defendant  took  this  writ,  assigning  for  error  (1) 
The  withdrawal  of  the  case  from  the  jury  and 
the  instruction^  of  the  Court  to  find  for  plaintiff; 
(2  and  3)  the  refbsal  of  defendant's  points,  which 
were  as  follows  : — 

(1)  That  if  the  jury  believe  that  Joseph  Hess 
divided  the  hundred  and  thirty-six  acres  in  ques- 
tion and  surveyed  off  eighty-four  acres  of  that 
tract  to  Francis  L.  Hess,  the  defendant  in  this 
action,  and  that  Francis  L.  Hess  entered  upon  the 
same  and  erected  a  house  thereon — assisted  by 
his  father — and  improved  the  place  so  set  apart 
to  him,  pursuant  to  a  parol  gift  from  his  father, 
as  evidenced  by  statements  of  defendant's  wit- 
nesses as  to  statements  and  declarations  and  acts 
of  Joseph  Hess ;  such  acts  are  inconsistent  with 
the  continued  existence  of  the  agreement  of 
April  8,  1871 — and  that  contract  was  rescinded. 

(2)  That  if  article  of  8th  April,  1871,  was  re- 
scinded  by  the  parties  thereto,  and  if  the  jury  be- 
lieve from  all  the  testimony  in  the  case  that  there 
was  a  parol  gift  of  the  eighty-four  acres  of  land, 
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and  that  the  defendant  pursuant  to  that  gift  en- 
tered into  possession  of  the  tract,  and  maintained 
exclusive  possession  of  the'  same,  and  erected 
thereon  a  dwelling  and  other  buildings,  and  made 
such  improvements  and  expenditures  of  money, 
time,  and  labor  thereon  that  he  cannot  be  com- 
pensated in  damages,  such  parol  gift  became  an 
executed  gif^,  is  valid  and  binding  on  the  parties, 
and  the  will  of  the  testator  being  subsequent  in 
point  of  time  to  such,  cannot  nullify  it,  and  the 
verdict  must  be  for  the  defendant. 

James  Scarlet  (Z.  E.  Waller  with  him),  for 
plaintiff  in  error. 

**  If  the  material  facts  are  in  conflict  and  the 
credibility  of  witnesses  is  involved,  the  case  must 
go  to  the  jury." 

IJoore  f.  Small,  19  Pa.  468. 
Questions  of  fact  are  for  the  jury,  they  alone 
can  pass  upon  the  credibility  of  witnesses,*  and  if 
there  is  any  question  of  fact  for  the  jury,  a  ver- 
dict cannot  be  directed. 

Curry  v,  Cnrrj,  114  Pa.  371. 

Bank  it.  Donaldson,  6  Barr,  179. 

Wild  V,  Trainer,  59  Pa.  439. 

Tajlor  on  Evidence,  Vol.  I.,  p.  85. 
The  evidence  adduced  on  the  part  of  defend- 
ant fulfilled  all  the  requirements  of  the  law  as  to 
parol  gifts. 

Bhellhamer  r.  Asbbangh,  83  Pa.  24 

R.  R.  Co.  V,  Kuowles,  20  Wbbklt  Notbs,  136. 

Poorman  v.  Kilgore,  26  Pa.  365. 

Sower  17.  Weaver,  78  Id.  443. 

Hart  P.  Carroll,  85  Id.  510. 

Allison  r.  Burns,  107  Id.  50. 
Compensation  in  damages  would  be  inadequate 
and  inequitable  in  this  case. 

Lanigan  v.  Kille,  9  Wbbklt  Notbs,  486. 
E.  R.  Ikeler  {Grant  Herring  with  him),  for 
defendant  in  error. 

The  quotation  from  Moore  r.  Small  by  coun- 
sel for  plaintiff  in  error  is  not  to  be  taken  alone, 
but  must  be  read  in  connection  with  the  rest  of 
the  opinion.  There  is  no  such  thing  as  the  exe- 
cution of  a  gift  of  lands,  it  is  in  reality  an  exe- 
cutory contract  sought  to  be  executed  by  the  ex- 
traordinary powers  of  a,  chancellor. 

Moore  v.  Small,  19  Pa.  468. 

Eokert  r.  Mace,  3  P.  &  W.  364. 

Where  a  chancellor  under  the  evidence,  if  true, 
would  refuse  .to  decree  the  specific  performance  of 
an  alleged  contract,  the  Court  should  instruct  the 
jury  that  the  plaintiff  cannot  recover. 

Haslet  r.  Haslet,  6  Watts,  465. 

Brawdy  ».  Brawdy,  7  Barr,  169. 

Edwards  v,  Morgan,  4  Oat.  335. 

R.  R.  Co.  V.  Knowles,  20  Wbbklt  Notbs,  136. 

Sower  r.  Weaver.  78  Pa.  448. 

Curry  r.  Curry,  114  Id.  367. 

Dollar  Savings  Fund  t?.  Bennett,  26  Smith,  402. 

A  contract  is, not  to  be  inferred  from  the  decla- 
rations of  one  of  the  parties,  especially  when  that 
one  is  a  father. 

Ackerman  9.  Fisher,  7  Smith,  459. 


Nor  is  a  contract  to  be  inferred  from  the  fact 
that  the  son  paid  the  taxes. 
Cox  V.  Cox,  2  Casey,  383. 
Scarlet^  in  reply — 

It  is  for  the  Court  to  decide  what  is  evidence  ; 
it  is  for  the  jury  to  decide  the  effect  of  the  evi- 
dence and  the  inferences  from  the  facts  found. 
Taylor  on  Evidence,  vol.  i.  35. 
Or.  &  W.,  New  Trials,  vol.  iii.  1239,  1267. 
Cambria  Iron  Co.  ».  Tomb,  48  Pa.  387. 
Myers  v.  Hart,  10  Watts,  104. 
Taylor  r.  Preston,  79  Pa.  436. 
Though  the  Court  is  to  determine  whether  cer- 
tain facts  are  sufficient  to  take  a  parol  sale  out  of 
the  Statute  of  Frauds,  yet  the  existence  of  these 
facts  must  be  submitted  to  the  jury. 
Barnes  v,  Sntherland,  7  Pa.  103. 
W^here  some  evidence  is  given  tending  to  show 
a  particular  fact,  it  is  competent  for  the  jury  to 
find  such  fact,  and  their  verdict  must  be  clearly 
against  the  weight  of  evidence  to  justify  the  Court 
in  disturbing  it. 

HoUnan  v.  Lord,  12  Barb.  336. 
To  take  this  case  from  the  jury  the  defendant's 
testimony  must  have  been  assumed  to  be  true. 
Maynes  r.  Atwater,  88  Pa.  496. 
Hyatt  V,  Johnson,  91  Pa.  196. 
The  Court  cannot  take  a  case  from  the  jury 
simply  because  the  evidence,  or  some  of  it,  may 
be  contradictory. 

Abbot's  Trial  B.  126,  and  cases  cited. 

April  28,  1888.  The  Cocrt.  Jn^the  case 
of  Reno  v.  Moss  an  opinion  is  this  day  filed  in 
which  we  have  considered  the  powers  and  duties 
of  a  Judge  in  the  trial  of  an  equitable  ejectment. 
^Reported  ante^  p.  357.)  In  the  case  at  bar  we 
are  to  consider  the  province  of  the  jury  in  the 
same  form  of  action.  The  defendant  below,  now 
plaintiff  in  error,  defended  under  a  parol  contract. 
He  alleged  that  his  father,  under  whose  will  the 
plaintiff  claimed,  had  given  the  land  in  contro- 
versy to  him  several  years  before  his  death  ;  that 
he  had  taken  possession  under  the  gift,  continued 
in  possession  uninterruptedly  and  made  valuable 
improvements.  The  learned  Judge  who  presided 
at  the  trial  regarded  himself  as  a  chancellor  from 
whom  a  decree  for  specific  perfbrmf^nce  was 
asked,  and  not  being  persuaded  that  the  proof 
was  sufficiently  clear,  positive,  and  convincing  to 
justify  a  decree,  refused  to  submit  it  to  the  jury. 
This  the  plaintiff  in  error  insists  was  wrong  and 
contends  that  in  Pennsylvania  it  is  the  duty  of  a 
Judge  in  an  equitable  ejectment  to  send  a  case  to 
the  jury  "  whenever  material  facts  are  in  conflict 
or  the  credibility  of  witnesses  is  involved." 
Moore  v.  Small  (19  Pa.  468)  is  relied  on  as  es- 
tablishing this  doctrine.  In  that  case  the  plain- 
tiff claimed  title  under  the  will  of  John  Small. 
The  defendants  set  up  a  parol  contract  which 
they  alleged  had  been  made  between  John  Small, 
who  was  their  grandfather,  and  Matthew  Small, 
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their  father.  There  was  a  distinct  denial  by  the 
plaintiff  that  the  alleged  contract  had  been  made 
or  possession  taken  under  it.  Every  material 
fact  asserted  by  the  defendants  in  support  of  the 
parol  contract  wa^  controverted,  and  if  the  rule 
which  it  is  insisted  this  case  lays  down  could  be 
applicable  anywhere  this  was  a  case  ^r  its  appli- 
cation. The  learned  Judge  of  the  Court  below 
was  of  that  opinion  and  submitted  the  whole  case 
to  the  jury.  He  said  "  are  the  jury  clearly  satis- 
fied there  was  a  gift  ?  That  the  subject  of  the 
gift  was  definitely  or  to  a  reasonable  certainty 
described,  that  exclusive  possession  was  taken 
after  and  in  pursuance  of  the  gift,  that  improve- 
ments of  value  were  made  on  the  land  after  the 
gift  or  contract,  and  that  the  right  thus  acquired 
was  not  abandoned  ?  If  so,  the  verdict  ought  to 
be  for  the  defendants." 

The  jury  were  satisfied  upon  all  the  points 
suggested  by  the  learned  Judge  and  rendered  a 
verdict  in  favor  of  the  defendants.  The  case 
came  into  this  Court  and  was  promptly  reversed 
because  it  had  been  given  to  the  jury  upon  evi- 
dence that  was  insufiicient  in  the  opinion  of  this 
Court  to  support  a  verdict  in  favor  of  the  defend- 
ants. "The  whole  case,"  said  Judge  "Wood- 
ward, wha  delivered  the  opinion  of.  the  Court, 
"  was  turned  over  to  the  jury  and  they  were  sub-, 
stituted  for  the  chancellor  to  pass  on  the  equities 
of  the  defendants,  and  of  course  they  were  dealt 
with  loosely."  In  discussing  the  relation  betweei\ 
the  Judge  and  the  jury  in  this  class  of  cases,  he 
stated  the  rule  thus :  "  In  everything  but  the 
form  of  the  proceeding  we  are  bound  to  deal  with 
a  parol  contract  for  land  as  a  chancellor  would 
deal  with  it.  When  the  proceeding  is  by  bill,  a 
jury  has  nothing  to  do  with  the  facts  or  the 
equity — the  chancellor  determines  both.  To 
satisfy  his  conscience  he  may  at  his  discretion 
send  issues  of  fact  to  a  jury,  but  he  is  not  bound 
to  do  so.  Having  done  so  he  may  grant  a  new 
trial,  or  determine  the  facts  for  himself  contrary 
to  the  verdict,  but  in  no  case  have  the  jury  anyr 
thing  to  do  with  the  equity."  Turning  then 
from  a  proceeding  by  bill  to  an  action  of  eject- 
ment involving  an  equitable  title,  he  refers  to  the 
tendency  to  overlook  the  rule  in  equity  and  submit 
the  equities  to  a  jury,  and  to  the  manner  in 
which  the  Statute  of  Frauds  is  thus  blotted  out 
by  a  verdict ;  and  asks,  "  But  how  is  this  to  be 
prevented?"  And  proceeds  at  once  to  answer 
the  question.  "  In  no  other  way  than  by  the 
action  of  the  Judge  as  a  chancellor  which  he 
truly  is."  The  duty  of  a  chancellor  is  not  in 
doubt.  He  must  scrutinize  and  weigh  the  evi- 
dence for  himself.  If  the  facts  set  up  are  sufiH- 
cient  in  character,  and  are  clearly  and  satisfac- 
torily proved  so  that  he  is  persuaded  that  in 
equity  and  good  conscience  a  decree  should  be 
made,  he  will  enforce  the  contract.     But  specific 


execution  is  not  of  right  but  of  grace.  If  one 
has  a  legal  right  on  which  he  can  rest  his  title  to 
relief  a  Court  of  Law  is  his  proper  forum.  It 
is  because  he  has  no  right  at  law  to  the  relief  Hb 
seeks  that  becomes  into  a  Court  of  Equity.  He 
must  come  with  clean  hands,  his  application 
must  be  made  with  reasonable  promptness ;  it 
must  be  conscionable ;  it  must  rest  upon  facts 
that  are  made  to  appear  by  proofs  that  are  clear, 
satisfactory  in  character^  and  convincing.  If 
such  a  case  is  not  presented,  it  is  an  unwarrant- 
able abandonment  of  duty  for  a  Judge  to  turn 
the  case  over  to  a  jury,  and  do  by  means  of  this 
verdict  what  as  a  chancellor  he  would  refuse  to  do. 
What  then  is  the  province  of  the  jury  in  such  a 
case,  and  what  is  the  meaning  of  the  expression 
quoted  by  the  plaintiff  in  error  from  the  opinion 
in  Moore  v.  Small  ?  We  reply  that  it  is  simply 
that  of  an  advisory  council  in  aid  of  the  con- 
science of  the  chancellor.  (Moore  v.  Small, 
supra;  Brightly  Eq.  P.  758-59;  Piersol  v, 
Neill,  63  Pa.  420.)  If  he  is  satisfied  upon  all 
the  evidence  that  the  case  is  a  proper  one  for 
specific  execution,  he  should  say  so  to  the  jury 
and  direct  their  verdict.  If  he  is  not  satisfied, 
if  the  facts  are  not  sufficient  or  the  evidence  on 
which  they  rest  is  not  clear,  satisfactory,  and  con- 
vincing, so  that  his  conscience  is  not  moved 
he  should  in  like  manner  say  so  to  the  jurj  and 
direct  their  verdict.  If  the  facts  alleged  are 
sufficient,  if  satisfactorily  established,  but  the 
evidence  in  relation  to  them  is  conflicting  or  the 
credibility  of  a  witness  is  involved,  and  the  con- 
flicting testimony  is  of  such  a  character  that  he  can 
conscionably  sustain  a  verdict  either  way  accord- 
ing as  the  jury  may  find,  the  case  should  go  to  a 
jury  with  careful  instructions  so  that  it  may  turn 
upon  their  finding  on  the  disputed  fact.  On  the 
other  hand,  if  the  evidence  in  support  of  the  wit- 
ness or  fact  necessary  to  sustain  the  parol  contract 
is  suspicious  or  unreliable  in  character,  so  that 
the  chancellor  could  not  conscionably  sustain  a 
verdict  resting  upon  it,  he  should  not  submit  it  to 
the  jury.  Their  finding  is  in  aid  of  his  con- 
science, and  when  upon  all  the  evidence  he  could 
not  in  ^ood  conscience  accept  their  verdict  as  a 
fair  and  just  disposition  of  the  question  whatever 
the  verdict  might  be,  he  may  dispose  of  the  case 
without  their  aid.  It  may  be  said  that  this 
leaves  a  very  narrow  field  for  the  jury,  and  so  it 
does ;  but  it  is  as  broad  as  the  nature  of  the  con- 
troversy admits  of  without  stripping  the  chancel- 
lor of  his  authority  and  delivering  his  conscience 
into  the  keeping  of  a  jury.  This  we  are  not  pre^ 
pared  to  do.  A  parol  contract  for  the  sale  of 
lands  is  void  at  law.  The  Statute  of  Frauds  and 
Perjuries  so  declares  in  the  plainest  and  most  ex- 
plicit manner.  Its  provisions  rest  on  settled 
principles  of  public  policy.  Whether  wisely  or 
not  Courts  of  Equity  have  undertaken  to  grant 
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relief  in  certain  cases  against  the  plain  provisions 
of  the  statute.  Wlien  an  appeal  is  made  to 
a  chancellor,  whe,ther  sitting  on  the  equity  or  the 
law  side  of  the  Court,  to  enforce  a  contract  void 
at  law,  its  equity  must  be  apparent,  involved  in 
no  doubt,  and  wanting  in  no  requisite  necessary 
to  move  the  conscience.  This  is  to  be  judged  of 
by  the  chancellor,  the  jury  in  proper  cases  act^ 
ing  as  an  advisory  council. 

The  judgment  in  this  case  is  affirmed. 

Opinion  by  Williams,  J. 

Trunket  and  Stbrbett,  JJ.,  absent. 

H.  8.  p.  N. 


Common  iJleas^ 


C.  p.  No.  3. 


December  4,  1886. 

Lennig  v«  Senior. 
Fraud-^Act  of  March  //,  1869 — What  is  a 

fauduknt  disposition  under  the  Act — Confes^ 

sion  of  judgment  and  execution — Attachment, 

Sur  rule  to  show  cause  why  an  attachment 
onder  the  Act  of  March  17,  1869,  should  not  be 
dissolved. 

The  affidavit  of  Charles  F.  Lennig,  upon  which 
the  attachment  was  obtained,  set  forth  that  the 
defendant  was  justly  indebted  to  the  deponent 
in  a  sum  exceeding  one  hundred  dollars  upon 
two  promissory  notes  drawn  by  the  defendant  to 
his  order,  one  for  f  934. 40  and  the  other  for 
$770.68,  and  that  ''said  James^glinton  Senior, 
the  defendant,  is  about  to  dispose  of  property, 
to  wit,  stock  of  goatskin,  morocco,  fixtures, 
and  machinery,  with  the  intent  to  defraud  his 
creditors.'* 

The  inventory  served  upon  the  defendant  was 
as  follows:  ''Schedule  oi  goods  and  chattels 
attached.  All  fixtures,  machinery,  etc.,  and  all 
stock,  material,  etc., and  finished  and  unfinished 
skins  on  premises  Nos.  3  to  11  Canal  Street  and 
elsewhere.'* 

The  depositions  taken  on  behalf  of  the  plain- 
tiff showed  that  the  defendant  had  confessed  a 
judgment  to  his  sons,  James  and  Solomon,  for 
^2100.  James  was  about  thirty  years  of  age. 
Solomon  lived  with  his  father  and  was  about 
twenty-two  years  of  age.  Solomon's  portion  of 
the  note  was  |8oo.  The  consideration  was 
alleged  to  be  unpaid  wages.  Execution  was 
issued  on  the  judgment,  but  before  sale  the  goods, 
etc.,  were  attached  by  Lennig. 

It  was  jilso  in  evidence  that  a  meeting  of  the 
creditors  of  the  defendant  was  called,  at  which 
the  defendant  and  his  two  sons  were  present ; 
that  a  statement  of  the  liabilities  was  there  pre* 


sented  to  the  creditors,  and  that  it  did  not  include 
anything  due  to  either  of  the  sons.  They  there 
stated  that  it  contained  everything  that  was 
owing. 

John  G^  Johnson,  showed  cause. 

The  confession  of  judgment  wJk  fraudulent. 

[FiNLETTfR,  P.  J.  A  confessed  judgment  can- 
not be  presumed  to  be  fraudulent.  The  validity 
of  the  judgment  cannot  be  attacked  in  this  pro- 
ceeding.] 

The  depositions  show  that  the  judgment  was 
confessed  for  the  purpose  of  fraudulently  dispos- 
ing of  the  debtor's  property,  and  that  the  judg- 
ment and  execution  were  but  the  means  of  ac- 
complishing such  fraudulent  disposition. 

[FiNLETTER,  P.  J.  The  defendant  was  not 
disposing  of  his  properly.  When  the  attach- 
ment issued  the  law  was  disposing  of  it.  The 
words  of  the  Act  must  be  construed  strictly. 
Have  you  any  case  in  which  a  judgment  and 
execution  have  been  held  to  be  a  fraudulent  dis- 
position of  property  within  the  Act  of  1869  ?  If 
not,  the  Court  is  not  disposed  so  to  hold.] 

Joseph  T.  Ford,  for  the  rule,  cited — 
Biddle  v.  Black,  3  Out.  380. 
Adams  v.  Bailey,  17  Weekly  Notes,  399. 
Stokes  V,  Schlecht,  14  Id.  328. 

Eo  die.    The  Court.    Rule  absolute. 


C.  P.  No.  3.  November  5,  1887. 

Porter  &  Coates  v.  Smythe. 

Practice^^Jury  fee  paid  eight  years  after  verdict 
-^Judgment  and  executions—Setting  aside  exe* 
cution — Laches, 

Rule  to  set  aside  ii.  &.  and  have  judgment 
satisfied. 

Verdict  was  rendered  against  defendant  on 
March  25,  1879.  On  October  19,  1887,  the 
jury  fee  was  paid  and  judgment  entered.  A 
fi.  fa.  was  issued  on  the  same  day.  In  an  affi- 
davit for  the  rule  the  defendant  averred  that 
payment  had  been  made  in  1885. 

A,  IV,  Horton,  for  the  rule. 

The  plaintiff  should  have  issued  a  scire  facias. 
It  was  the  duty  of  the  plaintiff  to  pay  the  jury 
fee  immediately. 

Act  of  March  29,  1805,  §  13  (Purd.  Dig.  1697). 

The  Court  has  the  common  law  power  to  enter 
judgment  nunc  pro  tutu,  and  the  plaintiff  might 
have  taken  a  rule  to  show  cause  why  judgment 
should  not  have  been  entered,  as  of  the  time 
when  it  ought  to  have  been  entered. 

If  either  of  these  measures  had  been  adopted, 
the  defendant  would  have  had  his  day  in  Court 
and  an  opportunity  to  defend  upon  a  plea  of 
payment. 

The  Court  should  set  aside  the  fi.  fa.  and 
strike  off  the  judgment,  and  then  make  absolute 
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a  rule  to  enter  judgment  nunc  pro  tunc^  and 
order  an  issue  to  try  whether  the  judgment  has 
actually  been  paid. 

Samuel  W.  Cooper^  contra. 

Before  the  Act  of  May  23,  1877,  there  could 
have  been  nothing  said  on  behalf  of  the  defend- 
ant. It  is  only  because  that  Act  makes  a  verdict 
a  lien  from  the  date  of  entry  in  case  the  motion 
for  a  new  trial  is  discharged,  that  he  has  any 
standing  in  equity.  The  case  of  Bailey  v.  Eder 
(90  Pa.  446)  shows  clearly  that  a  verdict  does 
not  in  any  way  partake  of  the  qualities  of  a  judg- 
ment. The  verdict  must  remain,  so  far  as  this 
case  is  concerned,  as  it  was  at  common  law,  and 
the  effect  of  a  judgment  cannot  be  given  to  it 
until  judgment  is  entered  upon  it. 

November  15,  1887.  The  Court.  We  think 
in  this  case  the  fi.  fa.  should  be  set  aside  and 
the  plaintiff  allowed  a  rule  to  show  cause  why 
execution  should  not  issue.     Fi.  fa.  set  aside. 

Bomz'.  Krips,  19  Weekly  Notes,  511;  21  Id. 


[C/. 
46.] 


A.  B.  W. 


C   P.  No.  3.  November  12,  1887. 

Eppelsheimer  v.  Steel. 
Party-wail — Claim  for  use  of  such  wall  by  de- 
fendant— Agreement  between  plaintiff  and  de- 
fendant in  regard  to  repairs  to  such  wall, 
Sur  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence. 

This  was  an  action  to  recover  1 107. 37  with 
interest,  for  the  moiety  of  the  cost  of  a  party 
wall,  under  the  Act  of  April  10,  1849. 

The  affidavit  alleged  that  the  condition  of  the 
said  wall  had  been  unsafe  before  the  making  use 
of  it  by  the  defendant  3  that  the  foundation  was 
originally  built  too  much  upon  the  side  of  plain- 
tiff's premises,  and  that  the  brick  superstructure 
was  built  so  close  upon  the  edge  of  said  founda- 
tion wall  toward  defendant's  premises  that,  be- 
ing improperly  supported,  in  settling  it  came  to 
overhang  defendant's  premises  from  an  inch  and 
•  a  half  to  two  inches  from  the  plumb  line.  "That 
the  building  inspector  had  condemned  said  wall 
and  ordered  it  to  be  underpinned  before  it  could 
be  used,  and  that  pursuant  to  said  order  plaintiff 
came  upon  the  premises  and  conferred  with  de- 
ponent about  the  necessary  repairs  to  render  the 
same  safe  and  sufficient."  '*That  she  then  and 
there  agreed  with  deponent  to  have  said  repairs 
made,  and  ordered  and  instructed  him  to  do 
what  was  necessary  to  render  said  wall  safe  and 
sufficient."  That  the  work  was  accordingly  done 
in  pursuance  of  said  agreement  with  plaintiff  at 
the  cost  of  {90.60.  This  sum  the  defendant 
sought  to  set  off  against  the  amount  claimed  by 
the  plaintiff. 


Martin  H.  Stutzbach  (^Frank  T.  Lloyd  with 
him)  for  the  rule. 

The  party  making  use  of  the  wall  must  pay  for 
any  expense  made  necessary  in  adapting  it  to  his 
purpose. 

Act  of  April  10,  1849,  Piii^cl-  ^^^'  I3<>7*  pl*  ^8. 

He  cannot  object  to  paying  the  value  of  the 
wall  at  the  time  of  making  use  thereof,  on  the 
ground  that  the  original  construction  was  not  in 
accordance  with  the  law. 

Oakes  v.  Senneff,  4  Weekly  Notes,  413. 

The  whole  record  shows  that  whatever  was 
done  by  defendant  to  repair  the  wall  was  for  the 
purpose  of  adapting  it  to  his  own  use. 

The  affidavit  does  not  say  that  plaintiff  prom- 
ised to  pay  for  the  repairs,  but  "agreed  with  de- 
ponent^  to  have  said  repairs  made,  and  ordered 
and  instructed  him  to  do  what  was  necessary  to 
render  said  wall  safe  and  sufficient."  The  plain- 
tiff was  under  no  legal  obligation  for  the  altera- 
tion, and  there  is  not  one  word  to  show  anything 
more  than  a  voluntary  undertaking  without  con- 
sideration, to  pay  money  for  which  defendant 
alone  was  liable.  There  was  no  benefit  to  the 
plaintiff. 

[The  Court.  The  strengthenmg  of  the  wall 
was  certainly  a  benefit  which  amounted  to  a  con- 
sideration.] 

Even  if  founded  on  consideration,  this  was 
simply  an  undertaking  jointly  with  the  defend- 
ant, and  he  could  only  set  off  one  half  of  said 
expenses,  or  $45.30. 

James  H,  Wolfe^  contra. 

A  party  has  no  right  to  erect  a  wall  partly  on 
his  neighbor's  ground,  except  for  mutual  support. 
Wistar  r.  Society,  2  Weekly  Notes,  333. 
Whitman  v.  Shoemaker,  2  Peais.  320. 
Dunlap  V,  Waliingford,  I  Pitis.  127. 

The  first  builder  is  bound  to  use  suitable  ma- 
terials and  build  the  foundation  wall  skilfully,  for 
if,  upon  the  excavation  for  and  construction  of 
a  house  upon  the  adjoining  lot,  notwithstanding 
the  use  of  proper  and  ordinary  care,  the  first 
wall  should  fall  in  consequence  of  its  defect,  it 
must  be  regarded  as  damnum  absque  injuria, 
Richart  v,  Scott,  7  Watts,  460. 

The  affidavit  alleges  an  agreement  with  de- 
fendant on  the  part  of  the  plaintiff  to  pay  for  the 
underpinning  and  strengthening  of  the  wall,  and 
claims  set-off  for  the  amount  paid  for  her  use  for 
this  purpose. 

Sauer  v,  Monroe,  20  Pa.  St.  219. 
Oakes  v,  Senneff,  supra. 

The  Acts  of  Assembly  on  this  subject  arc  in 
pari  materia  and  should  be  read  together. 

The  Court.  The  defendant  is  entitled  to 
set  off  one-half  of  the  expenses  incurred  in  the 
repairs,  and  the  plaintiff  to  judgment  for  the 
balance. 

Rule  absolute.  J.  w.  t. 
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gjtipveme  itouvt. 


Ulj  '87,  9  k  10.  April  10, 1888. 

U.  B.  Mutual  Aid  Society  ▼•  O'Hara. 

Life  insurance — Evidence  to  prove  intemperate 
habits — MecMing  of  intemperate  habits^  and 
how  proved. 

Wliere  an  intnrftnoe  oompaDj  resitto  the  paTinent 
of  a  policy  of  life  insaranoe  on  the  ground  that  the 
insured  has  falsely  stated  that  his  habits  of  life  were 
temperate,  thej  maj  ask  a  witness  whether  he  had 
ever  Been  the  insured  drunk,  for  although  a  habit  of 
lifs  means  more  than  one  drink,  jet  such  evidence 
should  not  be  excluded,  for  non  conttathxxi  that  it  might 
bo  followed  by  sufficient  oTidenoe  to  establish  intem- 
perate habits. 

The  words  ''intemperate  habits,"  as  used  in  an  ap- 
plication for  a  policy  of  insurance,  do  not  refer  to  ex- 
treme views  on  either  side,  but  whether  the  habits  of 
the  insoted  are  such  or  so  far  intemperate  as  to  in- 
crease the  risk. 

When  it  is  alleged  that  a  man  is  drunk,  his  be- 
havior becomes  material,  even  to  the  abase  of  his 
tenily,  as  it  is  his  conduct  from  which  the  jury  must, 
to  a  considerable  extent,  draw  their  conclusions  in  re- 
^rd  to  his  condition. 

An  insurance  company  cannot  prove  by  a  non- expert 
witness  that  an  insured  waq  afflicted  with  asthma 
contrary  to  a  statement  in  his  application,  but  such 
witness,  if  he  show  sufficient  knowledge  of  the  insured, 
may  be  asked  whether  he  had  ever  observed  any 
symptoms  of  the  disease  that  are  visible  to  the  inex- 
pert ey9,  e.  ^.,  'shortness  of  breath. 

A  false  answer  to  an  interrogatory  in  an  application 
(br  an  insurance  policy  will  prevent  the  beneficiary 
from  recovering  upon  the  same. 

Writs  of  error  to  the  Common  Pleas  of  Luzerne 
County. 

Debt,  by  Mary  T.  O'Hara  and  John  F.  O'Hara 
against  the  United  Brethren  Mutual  Aid  Society 
upon  two  policies  of  insurance  issued  by  defendant 
company  upon  the  life  of  Bernard  O'Hara,  and 
in  favor  of  the  plaintifis. 

The  two  actions  were  tried  together  before 
Woodward,  J.  The  defence  was  that  the  in- 
sured had  made  false  answers  to  certain  inter- 
rogatories contained  in  the  application.  It  was 
alleged  by  defendant  that  in  his  application 
O'Hara  had  stated  that  his  habits  were  tem- 
perate ;  that  he  had  never  been  afflicted  with 


asthma  or  dropsy,  and  that  he  had  not  had  any 
medical  attendance  during  the  year  prior  to  his 
application. 

In  order  to  prove  the  intemperate  habits  of  the 
insured,  defendants  offered  the  following  evi- 
dence : — 

Q.  How  often  would  he  come  home  drunk  on 
an  average  in  the  course  of  a  month  ?  A.  I 
could  not  say  exactly  whether  he  was  drunk  or 
not ;  he  would  come  in  and  have  a  good  deal  to 
say,  more  talk  sometimes  than  he  did  at  others. 
I  judged  at  that  time  he  had  been  drinking  a 
little — taking  a  drink  or  two. 

Q.  How  often  in  the  course  of  a  month  would  he 
come  home  under  the  influence  of  liquor  ?  A.  I 
have  noticed  this  perhaps  three  or  four  days  after 
pay — that  is  perhaps  about  the  way  it  ran. 

Q.  How  would  he  conduct  himself  at  these 
times  at  his  own  home?  (Objected  to  as  not 
material.) 

Defendants"  Counsel.  I  propose  to  show  that 
he  came  home  and  behaved  uproariously,  just  as 
an  uproarious  drunken  man  does,  and  abused 
his  family.     (Objected  to  as  not  material.) 

Thb  (3oubt  :  I«  do  not  think  the  manner  of 
his  treating  his  family  is  direct  evidence  on  the 
matter  of  intemperate  habits.  I  hardly  think 
this  is  fair  evidence  on  this  question.  Offer 
overruled.  Exception.  (Third  assignment  of 
error.) 

Defendants  also  offered  the  following  evi- 
dence :— 

Q.  You  knew  Bernard  O'Hara?    A.  Yes, sir. 

Q.  Tell  us  as  to  whether  or  not  he  was  afflicted 
with  asthma.  (Objected  that  witness  has  not 
been  shown  competent  to  pass  upon  that  ques- 
tion.) 

The  Court.  I  suppose  in  a  case  where  the 
question  is  about  a  certain  disease,  and  not  about 
the  general  health,  it  would  be  incompetent  for  a 
man  who  is  not  an  expert  on  the  subject  to  define 
the  disease.  If  you  want  to  prove  general  poor 
health,  or  anything  of  that  kind,  I  suppose  you 
can  do  it  by  this  witness. 

Defendants*  Counsel.  1  simply  ask  this  man 
whether  d'Hara  was  afflicted  with  shortness  of 
breath,  whether  he  observed  that  in  his  daily 
life? 

Plaintiffs  objected  that  the  witness  must  state 
the  facts,  and  not  give  his  conclusions  from  the 
facts. 

The  Court.  I  think  you  may  ask  him  whether 
he  was  sick,  and  how  he  was  afiected ;  but  you 
may  not  ask  him  if  he  had  any  specific  disease. 

Plaintiffs'  counsel  made  the  further  objection 
that  the  question  was  leading. 

The  Court.  It  certainly  is  leading,  and  will 
have  to  be  overruled  on  that  ground.  We  over- 
rule it  on  that  ground  and  on  the  other  also.  Ex- 
ception.    (Fifth  assignment  of  error.) 
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Defendants  furthw  ^ered  the  following : — 

Q.  Did  you  everaee  Mr.  O'Hara  under  the  in* 
flaenee  of  liquor  ?     (Objected  to.) 

The  Court.  The  habit  of  life  means  some- 
thing more  than  one  drink. 

Q.  Whether  jou  saw  him  drink  more  than  one 
drink  ? 

Plaintiffs'  oounsel  objected  that  the  question 
should  be  put  in  the  language  of  the  application. 
Objection  sustained.  Question  excluded.  Ex- 
ception.    (Tenth  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,  tnfer 
alia^  as  follows :  (6)  If  the  jury  find  that  Ber- 
nard O'Hara  had  had  any  medical  attendance 
within  :the  year  prior  to  his  making  said  applica- 
tion, then  the  plaintiffs  cannot  recover.  Answer. 
Qualified  as  it  is  by  our  general  charge  on  that 
subject,  we  affirm  the  point. 

The  Court  chai^d,  inter  aUa^  as  follows: — 

If  the  applicant  makes  a  false  answer  as  to 
having  had  any  one  of  several  diseases  specially 
mentioned,  although  he  does  so  innocently  and 
from  ignorance,  he  forfeits  his  right  to  recover 
the  insurance  which  has  been  granted  to  him 
upon  the  faith  .of  such  ans^fi^&rs,  which  become 
warranties,  an^d  the  falsity  of  which  vitiate  the 
contract  contained  in  the  policy.  Question  11  in 
the  application  in  the  pnesent  case  is  this :  <'  Have 
you  ever  been  afflicted  with  or  had  any  symptoms 
of  the  following  diseases,"  mentioning  a  number 
of  diseases  to  which  it  is  not  necessary  to  call 
your  attention,  but  including  the  two  that  have 
become  important  in  the  present  controversy — 
namely,  dropsy  and  asthma ;  and  to  that  question 
the  applicant  answered  as  appears  from  the  ap- 
plication :  '*  No."  No.  12  of  the  questions  is 
this :  '^  Have  you  ever  been  afflicted  with  any 
other  disease  or  complaint  not  above  mentioned  ? 
If  you  have,  state  the  nature  and  character  of  the 
disease  or  complaint."  To  this  also  the  answer 
is;:  *'No."  The  law  applicable  to  question  12  is 
this:  If  there  is  no  wilful  misrepresentation  in 
regard  to  other  diseases,  the  policy  is  not  vitiated 
necessarily.  There  is  a  distinction  in  the  law 
between  the  answer  made  to  a  question  referring 
specifically  to  certain  diseases,  and  to  %he  case  of 
a  question  referring  in  general  terms  to  other 
diseases.  In  the  first  case  an  inaccurate  or  false 
answer  is  fatal  to  the  policy,  although  innocently 
made  and  in  ignorance  of  the  truth.  In  the  sec- 
ond case  there  must  be  shown,  in  order  to  vitiate 
the  policy,  a  wilful  misrepresentation.  That,  as 
we  understand  it,  is  the  law  in  regard  to  that  dis- 
tinction. 

[Question  Id  is  this :  ''  Are  your  habits  of  life 
temperate?  If  so,  have  they  always  been  so?" 
And  the  reply  is:  "Yes."  Considerable  evi- 
dence has  been  introduced  on  the  part  of  the 
defendants,  and  also  in  rebuttal  on  the  part  of  the 
plaintiffs  relative  to  this  question.  It  is  our  duty 
to  charge  you  upon  this  subject,  to  define  the 


meaning  of  this  question.  The  question  is  not : 
"  Do  you  drink  liquor?"  Or :  "  Are  you  a  total 
abstainer  from  the  use  of  intoxicating  drink?" 
But  is  it  the  custom  and  habit  of  your  life  to  re- 
frain from  intemperance  and  intoxication  ?  It  is 
doubtful  whether  there  would  be  much  life  insur- 
ance business  carried  on  successfully  on  any  con- 
tract more  stringent  than  the  one  which  we  inter- 
pret this  to  be.  A  ma^  who  works  in  the  mines 
day  after  day,  promptly  and  regularly,  who  sup- 
ports his  family  comfortably,  and  lives  an  orderly 
and  respectable  life  in  all  regards,  is  not  to  be 
pronounced  an  intemperate  man  or  a  man  of  in- 
temperate habits,  upon  evidence  that  he  occasion- 
ally has  indulged  in  the  use  of  intoxicating  drink.] 
(Fourth  assignment  of  error.) 

[We  call  your  attention  next  to  interrogatory 
8  in  the  application:  '^  Have  you  had  any  medi- 
cal attendance  within  the  last  year  prior  to  this 
date  ?  If  so,<fbr  what  disease  ?  Give  name  and 
address  of  the  doctor  in  full." 

In  regard  to  this  question  we  say  to  you  that 
while  there  is  no  fixed  absolute  rule  or  canon  of 
oonstruction  in  the  matter,  it  is  to  have  a  rational, 
reasonable  interpretation.  Tou  observe  that  the 
question  is  a  duplex  one.  "  Have  you  had  any  med- 
ical attendance  within  the  last  year  prior  to  this 
date?  If  so,  for  what  disease?  This  d^iriy  imports 
that  the  attendance  of  a  medical  man  referred  to 
must  have  reference  to  some  disease,  which 
means  some  serious  illness  of  any  description 
ypQ  choose — something  requiring  attention  from 
a  medical  man,  a  disease.  To  illustrate  what  I 
mean  I  will  refer  to  a  case  in  which  the  quesUoB 
was  as  to  whether  a  party  applying  for  iasorance 
had  ever  had  a  hemorrhage,  and  he  answered, 
**No."  The  defence  was  made  to  the  policy 
that  he  had  had  nose-bleed,  which  in  a  strict  in- 
terpretation is  a  hemorrhage.  But  the  Court 
said  that  such  an  interpretation  of  that  clause  in 
the  contract  would  be  absurd  and  ridiculous,  and 
refused  to  entertain  it  as  a  defence.]  (First  as- 
signment of  error.) 

Verdict  for  plaintifis  and  judgment  thereon. 
Defendant  took  this  writ,  assigning  for  error, 
inter  alia^  the  rulings  on  the  questions  of  evi- 
dence, the  answer  to  the  point,  and  the  portions 
of  the  charge  in  brackets  as  above  noted. 

A.  EicketU  (A  P.  Light  with  him),  for  plain- 
tiffs in  error. 

The  statements  and  representations  of  the  ap- 
plicant, in  his  application,  were  warranties,  and 
were  a  part  of  the  contract,  and  if  untmc 
avoided  the  policy.  Even  though  the  agent  or 
medical  examiner  knew  the  true  state  of  facts, 
that  would  not  alter  or  affect  the  contract.  The 
certificate  of  membership  embodies  the  contract 
and  must  speak  for  itself. 

Hartman  v,  Ins.  Co.,  21  Pa.  St.  466. 
Mutual  Aid  Society  v.  White,  100  Id.  12. 
Foot  V.  Ins.  Co.,  61  N.  Y.  571. 
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Where  the  language  of  the  charge  of  the 
Court  tends  to  mislead  the  jury,  it  is  error  and 
groond  for  reversal. 

8U1I  I*.  Meek,  70  Pa.  St.  181. 

FawoeU  v.  Fawoett,  95  Id.  376. 

Where  the  charge  as  a  whole  tends  to  mislead 
the  jary,  it  is  error. 

R.  R.  Co.  r.  Berry,  68  Pa.  St.  272. 
Bishing  v.  Bank,  98  Id.  79« 

The  charge  was  erroneous  in  that  it  tended  to 
withdraw  the  attention  of  the  jury  from  the  con- 
flict of  testimony  which  it  was  for  them  to  dis- 
pose of. 

Bovard  v.  Christj,  14  Pa.  St.  267. 
And,  also,  because  it  directed  the  attention  of 
the  jury  to  a  point  on  which  there  was  no  evi- 
dence. 

Snjder  v.  Wilt,  15  Pa.  St.  59. 
There  was  no  evidence  in  the  case  warranting 
the 'Court  in  representing  to  the  jury  that  Ber- 
nard O'Hara  had  lived  <*  an  orderly  and  respect- 
able life  in  all  regards,"  and  therefore  that  he 
was  not  to  be  pronounced  an  intemperate  man 
becanse  he  ^<  occasionally"  indulged  in  the  use  of 
intoxicating  drink.  Such  instruction  was  also 
erroneous,  in  that  it  was  calculated  to  mislead 
the  jury  as  to  the  force  and  effect  of  the  testi- 
mony as  to  his  habits. 

Connellj  v.  Walker,  45  Pa.  St.  449. 
John  T.  Lmakan  (John  Lpneh  with  him),  for 
d^'endants  in  error. 

Although  an  insured  is  held  to  the  exact  truth 
of  his  warranty,  given  as  a  condition  of  his  re- 
covery, yet  if  the  words  of  the  warranty  taken 
literally  are  inconsistent  with  the  main  purpose 
of  the  instrument,  they  may  be  interpreted,  if 
reasonably  susceptible  thereof,  so  as  to  carry  out 
the  intent  of  the  parties  and  the  object  in  view. 

Life  A 880.  V.  Gilleepie,  14  Oat.  65. 
The  charge,  as  a  wlu^o,  was  such  a  fair  pre- 
sentation of  all  the  questions  at  issue  that  the 
jury  could  not  be  misled.  The  complaint  of 
plaintifis  in  error  is,  that  although  the  Court 
called  the  attention  of  the  jury  to  the  specific 
fiftcts  in  issue,  it  failed  in  its  duty  when  it  nar- 
rated a  portion  of  Lee's  testimony  without  giv* 
ing  the  whi^e  of  it.  Jf,  as  a  whole,  the  charge 
is  calculated  to  mislead^  there  is  error  in  the 
record,  if  not,  there  is  none. 

R.  R.  Co.  t;.  Brandtmaier,  3  Amer.  610. 

Reeves  v.  R.  R.  Co.,  6  Casej,  460. 

Ins.  Co.  t;.  Foley,  105  U.S.  1055. 

The  instructions  of  the  Court  as  to  what  con- 
stitutes a  man  of  intemperate  habits  are  amply 
vindicated  by  authority.  • 

Maj  on  Ins.,  sec.  299. 

Swick  r.  Ins.  Co.,  2  Dill  C.  C.  Rep.  160. 

Fox  r.  Ins.  Co.,  4  Bigelow,  458. 

April  30,  1888.  The  Court.  These  cases 
were  tried  together  in  the  Court  below,  were  ar- 


gued together  here,  and  may  be  disposed  of  in 
one  opinion.     The  questions  are  alike  in  each. 

The  actions  were  debt  on  policies  of  insurance. 
The  defence  was  that  the  assured  had  made  false 
answers  to  certain  interrogatories  contained  in  the 
application.  In  the  policy  or  certificate  of  mem- 
bership, it  was  expressly  stipulated  that  if  any 
answers  or  representations  made  by  O'Hara,  the 
assured,  in  his  application,  should  be  found  in 
any  respect  untrue,  then  the  certificate  should  be 
null  and  void.  It  was  alleged  by  the  defendant 
company  that  in  his  application  O'Hara  stated 
that  his  habits  of  life  were  temperate,  and  that 
he  had  never  been  afflicted  with  asthma,  or  drop- 
sy, or  any  other  disease,  and  that  he  had  not  had 
any  medical  attendance  during  the  year  prior  to 
his  application,  and  that  he  had  no  family  physi- 
cian. The  company  alleged  that  these  represen- 
tations were  untrue,  and  took  upon  itself  the 
burden  of  ^establishing  their  nntrut^. 

In  the  third  and  tenth  assignments  complaint 
is  made  that  the  Court  below  excluded  certain 
evidence  offered  to  prove  that  the  assured  was  a 
man  of  intemperate  habits.  Referring  to  the  tenth 
assignment,  the  witness  upon  the  stand  was  asked 
the  question  :  Did  you  ever  see  Mr.  O'Hara  under 
the  influence  of  liquor?  This  was  pbjected  to,  and 
was  nilied  out  by  the  Court  for  the  reason  that "  the 
habit  of  life  means  something  more  than  one 
drink."  The  remark  of  the  learned  Judge  was 
entirely  accurate,  but  it  was  not  a  sufficient 
reason  for  excluding  the  evidence.  It  was  a  link 
in  the  chain  which  might  or  might  not  have  been 
followed  up  by  sufficient  other  evidence  to  estab- 
lish a  habit  of  intemperance.  The  defendant  was 
entitled  to  make  a  beginning  in  its  proofs,  and 
when  its  evidence  was  all  in  it  would  be  for  the 
jury,  under  proper  instructions  from  the  Court, 
to  say  whether  it  was  sufficient  to  establish  a 
habit.  The  further  question  was  then  asked  of 
the  witness  whether  he  ever  saw  O'Hara  drink 
more  than  once.  This  was  objected  to  by  plain-  . 
tiffs'  counsel  for  the  reason  that  the  question 
should  be  put  in  the  language  of  the  application, 
and  the  objection  was  sustained  by  the  Court.  If 
the  witness  had  stated  in  the  language  of  the  ap- 
plication that  O'Hara  was  a  man  of  intemperate 
habits,  it  would  have  been  at  best  a  mere  opin- 
ion of  no  possible  value  unless  the  jury  had  the 
facts  before  them  of  which  it  was  predicated. 
Men  may  difler  widely  as  to  what  constitutes  in- 
temperate habits.  Some  persons  of  extreme 
views  may  regard  the  slightest  indulgence  as  in- 
temperance; others,  perhaps,  would  regard  a  man 
as  sober  as  long  as  he  can  walk.  The  provision 
in  the  policy  has  no  reference  to  extreme  views 
on  either  side.  It  seeks  to  ascertain  whether  the 
habits  of  the  assured  are  so  far  intemperate  as  to 
increase  the  risk.  Hence  if  it  be  shown  as  was 
attempted  (see  third  assignment)  that  the  assured 
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was  in  the  habit  of  getting^  intoxicated  for  three 
or  four  days  after  each  paj  daj;  that  upon  such 
occasions  ''  he  came  home  and  behaved  uproari- 
ously, just  as  an  uproarious  drunken  man  does, 
and  abused  his  family/'  it  is  certainly  a  link  in 
the  chain  of  evidence  tending  to  show  habits  of 
intemperance.  When  it  is  alleged  that  a  man  is 
drunk  his  behavior  becomes  material  even  to  the 
abuse  of  his  family,  as  it  is  his  conduct  from 
which  the  jury  must,  to  a  considerable  extent, 
draw  their  conclusions  in  regard  to  "his  condition. 
We  think  it  was  error  to  exclude  the  evidence 
referred  to  in  these  assignments. 

Another  branch  of  the  defence  was  that  the 
assured  was  afflicted  with  asthma.  It  was  not 
error  to  refuse  to  allow  the  company  to  prove  this 
by  an  inexpert  witness.  (See  fifth  assignment.) 
But  when  the  same  witness  was  asked  whether 
O'Hara  was  afflicted  with  shortness  of  breath,  the 
question  should  have  been  allowed.  It  referred 
to  a  matter  of  fact.  The  witness  had  worked  with 
O'Hara,  he  could  tell  whether  he  had  ever  ob-. 
served  his  shprtness  of  breath  without  any  medi- 
cal knowledge.  The  question  did  not  refer  to  the 
assured's  disease  (asthma),  but  to  one  of  its 
symptoms  which  is  visible  to  the  inexpert  eye. 

We  regard  the  answer  to  the  defendants'  sixth 
point  as  misleading.  The  point  was :  '^  If  the 
jury  find  that  Bernard  O'Hara  had  had  any  med- 
ical attendance  within  the  year  prior  to  his  mak- 
ing said  application,  then  the  plaintiff  cannot  re- 
cover." The  learned  Judge  affirmed  this  point 
as  qualified  in  his  general  charge.  An  examina- 
tion of  the  general  charge  does  not  furnish  an 
adequate  answer  to  the  point.  The  eighth  inter- 
rogatory in  the  application  is :  "  Have  you  had  any 
medical  attendance  within  the  last  year  prior  to 
this  date?  If  so,  for  what  disease?  Give  n^me  and 
address  of  the  doctor  in  full."  The  object  of  this  in- 
terrogatory is  manifest.  If  the  assured  had  no  med- 
ical attendance  within  the  time  prescribed,  and  so 
answers,  that  is  the  end  of  it.  But  if  he  had  such 
attendance,  then  the  company  is  entitled  to  know 
for  what  cause  he  had  medical  advice  or  aid,  and 
the  name  and  address  of  the  doctor,  in  order 
that  they  may  ascertain  the  particulars  from  him. 
And  if  the  assured  falsely  answers  that  he  had  no 
medical  attendance,  he  is  not  entitled  to  recover. 
It  follows  that  the  point  in  question  should  have 
been  afiirmed. 

The  remaining  assignments  we  do  not  regard 
as  important. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J. 

Tbunket  and  Sterbett,  JJ.,  absent. 

vv.  M.  8. 1  jr. 


Jan.  *88, 164.  April  18, 1888. 

DuBois  Borough  v.  Baker  et  al. 

Husband  and  wifi — Action  for  injuries  to  wi/e 
— ^Disclaimer  hy  husband — Act  of  June  11 » 
1879. 

In  an  action  under  the  Act  of  June  11,  1879 
(P.,  L,  126),  brought  by  a  hasband  and  wife  for  .the 
Qse  of  the  wife  to  recover  damages  for  injuriee  done  to 
the  wife,  the  proviso  of  the  Act  requiring  **  that  at  the 
time  of  bringing  any  sneh  action  the  husband  shall 
fiU  a  stipnlation  in  writing  disclailning  all  right  on 
his  part  to  recover  damages. for  such  injuries  by  aft 
action  in  his  own  name,  and  provided  farther  that  any 
damages  so  recovered  shall  be  for  the  nse  of  the  wife," 
mast  be  strictly  complied  with.  A  disclaimer  by  the 
hasband  filed  at  the  time  of  trial  of  the'  action  is  too 
late,  and  the  right  to  combine  the  two  cansee  of  aotioni 
under  the  statate  does  not  arise. 

The  fact  that  evidence  of  the  husband's  damages 
was  given  without  objection  does  not  affect  the  ques- 
tion ;  the  right  to  recover  those  damages  in  such  an 
action  depends  upon  compliance  with  the  proviso. 

Error  to  the  Common  Fleas  of  Clearfield 
County. 

Case,  by  Joseph  Baker  and  Mary,  his  wife^ 
for  the  use  of  said  Mary,  af^inst  DuBois  Borough, 
to  recover  damages  for  physical  injuries  to  the 
wife. 

At  the  trial,  before  KrebS,  P.  J.,  it  appeared 
that  this  action  was  brought  on  October  2, 1883, 
to  recover  damages  fbr,  an  alleged  injury  to  the 
said  Mary  Baker  resulting  from  a  loose  plank  in 
a  sidewalk  which  it  was  claimed  tilted  as  she 
passed  over  it  and  caused  her  to  fall  into  an  open 
ditch  dug  by  a  water  company.  On  the  day  of 
the  trial.  May  25,  1887,  the  Court  allowed  the 
husband,  Joseph  Baker,  to  file  the  following  dia- 
claimer : — 

"  Now  25th  May,  1887,  I,  Joseph  Baker,  husband  of 
Mary  Baker,  do  for  myself,  my  heirs,  executors,  and 
administrators,  hereby  release  and  disclaim  all  right 
on  my  part  to  recover  damages  for  injuries  sustained 
by  my  wife  Mary  Baker  by  reason  of  the  accident  or 
injury  claimed  for  in  this  salt,  or  for  any  loss  of  time 
or  service,  or  for  expenses  for  medical  attendance,  or 
fbr  any  oUier  damages  for  which  I  could  recover  in  an 
action  in  my  own  name  against  DuBois  Borough  for 
said  injury. 

Witness  my  hand  and  seal  this  25th  day  of  May 

A.D.  1887. 

Ml 

JosBPH  X  Bakbb.    [Sbal.] 
mark 
Winess: 

ALLisoa  0.  Smith. 

The  Court  charged  the  jury,  inter  aha^  as 
follows:  <'If  this  plaintiff  did  suffer,  as  she 
alleges  here,  and  you  do  so  find  by  the  testimony 
in  this  case,  then  she  is  entitled  to  compensation 
for  the  pain  and  suffering  she  endured  in  ad- 
dition to  the  outlays  of  money  made  by  her 
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kosband  in  the  shape  of  doctor  bills,  for  the 
senrice  of  sennants,  and  for  theioea  of  her  service 
to  him ;  he  having  in  this  case  filed  a  disclaimer 
on  his  part,  and  pat  upon  record  his  declaration 
Uiat  he  does  not  and  will  not  seek  to  recover  for 
his  wife's  services,  nor  for  any  expense  arising 
in  consequence  of  the  injury  had.  Having  filed 
such  a  paper,  you  may  therefore  in  this  case 
award  to  the  wife  the  loss  of  her  own  personal 
services,  what  they  were  worth  to  her  in  her 
station  of  life^  and  to  her  husband.  In  measuring 
that,  you  have  a  right,  of  course,  to  consider  her 
station  in  life  and  what  her  possibilities  or  earn- 
ings were.  For  the  wages  or  compensation  of 
servants  employed,  you  have  a  right  to  award 
such  amount  as  is  reasonable  and  proper,  and 
what  would  be  compensation  to  the  persons  that 
performed  the  services  claimed  for.  As  to  the 
amount  of  the  doctor  bills  paid  out  by  the  hus- 
band, he  alleges  that  he  paid  out  about  $150,  but 
that  he  kept  no  actual  account  of  it,  not  thinking 
it  necessary  at  that  time,  and  cannot  give  the  exact 
amount  now.  You  can  probably  arrive  at  what 
a  fair  and  reasonable  amount  would  be  for  that, 
as  some  of  you  no  doubt  have  had  the  attendance 
of  a  physician  and  know  what  would  be  the 
probable  charge.'' 

Testimony  was  given  to  prove  the  damages  of 
the  husband,  without  objection  by  either  party. 

Verdict  for  $454.90  in  favor  of  plaintiff,  which 
was  afterward  reduced  to  $375,  and  judgment 
thereon ;  whereupon  defendant  took  this  writ, 
assigning  as  error  :  (1)  The  Court  erred  in  per- 
mitting the  above  disclaimer  to  be  filed  at  the  trial 
with  the  same  efiect  as  if  filed  at  the  time  of 
bringing  suit.  (2)  In  charging  the  jury  as  above 
set  forth. 

TJiomas  ff,  Murray  (^Cyru$  Gordon  with  him), 
for  plaintifi^  in  error. 

The  measure  of  damages  to  wife  and  husband 
respectively  in  separate  actions  is  stated  in — 
Susquehanna  Depot  v.  Simmons,  2  Amer.  384. 

There  can  be  no  greater  measure  in  a  suit  by 
the  wife,  except  by  virtue  of  a  disclaimer  filed  by 
the  husband  under  the  Act  of  June  11,  1879. 

The  language  of  the  Act  is  plain  and  as  im- 
perative as  if  it  prohibited  the  filing  at  any  other 
time  than  at  the  bringing  of  the  suit. 
Kensington  v.  Keith,  2  Barr,  218. 

There  being  nothing  in  the  context  rendering 
this  language  repugnant,  it  should  be  given  its 
ordinary  meaning. 
1  Kent's  Com.  462. 
MulUn  V.  May,  13  Mees.  k  W.  511. 
Fairlee  v.  Corinth,  9  Vermont,  269. 

The  office  of  a  proviso  is  to  qualify  the  enact- 
ing clause. 

Minis  9.  Uiiited  States,  15  Peters,  445. 
Kensington  v.  Keith,  aupra. 

An  expressed  statutory  condition  must  be  ad- 
hered to. 

Hermis  9.  Leoni,  1  Sm»  417. 


This  principle  of  construction  is  settled  by  the 
adjudged  cases,  and  is  also  the  subject  of  statu- 
tory enactment. 

Aot  March  21,  1806,  Pnrd.  Dig.  68. 
A,  L,  Cole  (Ailisan  0.  Smith  with  him),  for 
defendant  in  error. 

The  permission  to  file  the  disclaimer  at  the 
trial  was  simply  extra-judicial,  and  hence  not 
error.  Statutes  are  to  be  construed  so  as  to  best 
efiectuate  the  intention  of  the  Legislature. 

Commonwealth  v.  Train,  16  Pa.  163. 
If  evidence  went  in  as  to  the  damages  of  the  hus- 
band without  objection,  and  no  point  was  presented 
asking  for  special  instruction  on  said  evidence,  an 
exception  to  the  charge  of  the  Court  generally 
will  hot  reach  what  the  plaintiff  in  error  is  seek- 
ing for. 

Overseers  v.  Overseers,  5  Oent.  Rep.  298. 
The  plaintiff  in  error  took  the  risk  of  a  verdict 
without  objecting  to  the  evidence  when  offered, 
and  should  not  now  be  allowed  to  take  advantage 
of  the  charge  of  the  Court  based  on  such  evi- 
dence. Especially  is  this  the  case  where  the 
error  is  harmless. 

Sohmoyer  v.  Sohmoyer,  5  Harris,  520. 

Johns  V,  Battin,  6  Casey,  84. 

Hoskinson  r.  Elliott,  12  Smith,  393. 

Blackstook  v.  Leidj,  7  Harris,  335. 

April  30,  1888.  The  Court.  This  was  an 
action  brought  by  a  married  woman  and  her  hus- 
band, in  right  of  the  wife,  to  recover  damages  for 
a  personal  injury  to  the  wife.  In  order  that  the 
damages  which  might  be  recovered  by  the  hus- 
band should  be,  recovered  in  this  action,  along 
with  those  which  belonged  peculiarly  to  the 
wife,  the  husband  on  the  day  of  the  trial  filed  a 
disclaimer  of  all  his  damages  under  the  first 
section  of  the  Act  of  11th  June,  1879  (P.  L. 
126).  When  the  application  to  file  the  disclaimer 
was  made  to  the  Court  the  defendant  objected  on 
the  ground  that  the  Act  requires  the  disclaimer 
to  be  filed  at  the  time  of  bringing  the  suit,  but 
the  Court  overruled  the  objection  and  granted 
the  defendant  an  exception. 

The  first  section  of  the.  Aot  is  in  the  following 
words : — 

<<  That  in  all  actions  hereafter  to  be  brought  in 
any  of  the  Courts  of  this  Commonwealth  in  the 
name  of  the  husband  and  wife  for  the  use  of  the 
wife  to  recover  damages  for  injuries  done  to  the 
wife,  evidence  may  be  given  to  show  the  value  of 
the  wife's  services  and  the  expense  arising  in 
consequence  of  such  injuries  and  recovery  may 
be  had  therefore ;  provided,  however,  that  at  the 
time  of  bringing  any  such  action  the  husband 
shall  file  a  stipulation  in  writing  disclaiming  all 
right  on  his  part  to  recover  damages  for  such 
injuries  by  an  action  in  his  own  name,  and  pro- 
vided further  that  any  damages  so  recovered  shall 
be  for  the  use  of  the  wife." 
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Prior  to  the  Act  of  1879  the  wife  could  only 
recover  the  damages  which  were  personal  to  her- 
self and  the  husband  had  a  right  of  action  for  the 
loss  of  the  wife's  services  and   the  expense  to 
which  he  was  subjected  for  the  medical  treatment 
and  nursing  of  the  wife  and  such  medicines  and 
other  necessary  expenses  as  were  incident  to  her 
recovery.     By  the  Act  in  question  provision  was 
made  for  the  recovery  of  the  husband's  damages 
in  the  action  by  the  wife.     It  required  a  statute 
to  make  this  transfer.     The  right  to  make  the 
transfer,  however,  so    that  it    should    become 
effective  for  the  wife,  was  made  dependent  upon 
a  certain  condition,  to  wit:   that  the  husband 
should  file  his  disclaimer  at  the  time  of  bringing 
the  action.     In  this  case  the  action  wad  brought 
on  October  2d,  1883,  but  the  disclaimer  was  not 
filed  until  May  25th;  1887,  just  as  the  case  was 
called  for  trial.     The  plain  letter  of  the  statute 
was  therefore  violated,  and  as  a  necessary  conse- 
quence the  right  to  combine  the  two  causes  of 
action  did  not  arise.     We  cannot  disregard  the 
very  words  of  the  Act.     Their  meaning  is  not  in 
the  least  degree  doubtful,  and  as  a  matter  of  course 
we  must  enforce  them.    Both  the  right  to  give 
evidence  of  the  husband's  damages  and  the  right 
to  recover  for  them  are  given  by  the  enacting 
clause,  and  compliance  with  the  explicit  terms  of 
the  proviso  clause  is  as  essential  to  the  one  as  to 
the  other.    Hence,  there  is  no  force  in  the*  argu- 
ment that  the  evidence  of  the  husband's  damages 
was  given  without  objection.     The  right  to  re- 
cover those  damages  in  this  action  still  depended 
upon    compliance  with   the   proviso.      We  are 
clearly  of  opinion  that  there  was  error  both  in 
permitting  the  disclaimer  to  be  filed  at  the  time 
of  the  trial  and  in  directing  the  jury  that  they 
might  allow  for  both  the  husband's  and  the  wife's 
damages  in  their  verdict. 

Judgment  reversed,  and  new  venire  awarded. 

Opinion  by  Green,  J. 

Tbumkby,  J.,  absent.  h.  8.  p.  n. 


Jan.  '88,  276. 

Conway  et  al 


M&rob  29, 1888. 

V.  Lewis. 


Oommisiion  merchanU — Consignment  of  goods 
for  sale  without  instructions — Duty  of  con- 
signee in  such  cases, 

A  ooDslgnor  who  desires  to  limit  the  prioe  »t  which 
his  goods  are  to  be  sold,  should  say  so  in  express 
terms,  and  if  he  omits  to  do  so,  the  consignee  has  the 
right  to  consider  the  sale  of  the  goods  as  referred  to 
his  discretion. 

A  consignment  of  goods  for  sale  wlthont  special  in- 
structions or  limit  as  to  prioe,  confers  upon  the  con- 
signee the' right  to  exercise  his  own  judgment  in  the 
sale.    He  is  boond  to  ose  his  best  Judgment  in  view 


of  all  the  oircnmstanees,  and  is  neither  bound  to  write 
for  instructions,  nor,  having  written,  to  wait  for  a 
reply. 

L.  consigned  to  C.  &  Co.,  commission  merchaats, 
three  bales  of  yarn  for  sale,  represented  to  be  '*  20-cat" 
yarn,  worth  about  fortj-five  cents  per  pound.  The 
bales  were  tested  by  reeling  and  weighing  samples 
from  them,  and  the  yam,  as  C.  &  Go*  alleged,  was 
foond  to  be  an  inferior  article,  ranging  from  18  to  80 
**  cuts."  Efforts  were  made  to  sell  the  yarn,  bat  the 
highest  price  dlered  was  30  cents  per  pound.  C.  k 
Co.  wrote  to  L.  and  asked  for  instructions,  but  before 
an  answer  was  received,  closed  out  the  consignment  at 
the  price  offered,  and  made  sale  accordingly.  L.  de-| 
nied  that  the  7am  was  an  inferior  article ;  insisted 
that  it  should  have  brought  45  cents,  and  brought 
suit  to  recover  the  difference  between  that  price  and 
the  price  at  which  it  was  sold. 

Held,  that  if  C.  &  Co.  had  not  exercised  their  dis- 
cretion before  the  instructions  came,  the  direction  of 
the  owner  set  the  limitation  within  which  their  dSore* 
tion  must  thereafter  have  been  confined ;  but  that  un- 
der the  circumstances  of  the  case,  the  question  whether 
they  had  acted  in  good  faith,  and  with  a  due  regard  to 
the  duty  thej  owed  the  consignor,  shoold  have  been 
submitted  to  the  jury. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Appeal  from  judgment  of  a  magistrate,  where* 
in  Charies  H.  Lewis  was  plaintiff,  and  John  M. 
Conway  and  £.  H.  Hamilton,  trading  as  John 
M.  Conway  &  Co.,  were  defendants. 

The  claim  of  the  plaintiff  was  for  the  market 
value  of  three  bales  of  yarn  (551  lbs.),  con* 
signed  by  him  to  the  defendants,  who  are  com- 
mission merchants,  for  sale  on  commission,  and 
alleged  to  have  been  wrongfully  sold  by  them  at 
30  cents  per  pound.  The  facts  of  the  case  are 
fully  set  forth  in  the  opinion  of  the  Supreme 
Court,  tn/ra. 

The  Court,  Pbircb,  J.,  charged  the  jury,  inter 
alifi^  as  follows :  <<  The  first  question  which  arises 
is,  were  the  defendants  guilty  of  negligence? 
Their  duty  was  to  get  the.  best  price  they  could, 
and  having  written  for  instructions,  they  were 
bound  to  await  a  reply ;  to  receive  the  instmc-. 
tions  asked  by  them,  and  if  they  sold  without 
awaiting  a  reply,  this  was  negligence."  (FifUi 
assignment  of  error.) 

Defendants  submitted  the  following  points: 

(1)  To  entitle  the  plaintiff  to  recover,  he  must 
prove  that  defendants  were  guilty  either  of  breach 
of  orders,  fraud,  or  n^ligence;  and  unless  the 
jury  can  find  from  the  evidence  that  the  defen- 
dants were  guilty^  of  breach  of  orders,  fraud,  or 
negligence,  then  the  verdict  must  be  in  their 
favor.     Affirmed, 

(2)  There  is  no  evidence  in  the  case  of  breach 
of  orders  or  fraud  on  part  of  the  defendants; 
therefore  it  must  be  proved  that  they  were  guilty 
of  negligence  to  entitle  the  plaintiff  to  recover. 
Answer,  I  affirm  this  point  with  a  qualification ; 
if  the  defendants  wrote  for  orders,  and  sold  be- 
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fore  getting  orders,  while  this  was  not  a  sale 
against  orders,  yet  it  was  a  sale  without  orders, 
and  would  constitute  negligence  on  the  part  of 
the  defendants.     (First  assignment  of  error.) 

(3)  If  the  jury  find  from  the  evidence  that  the 
plaintiff  did  not  fix  or  limit  any  price  upon  the 
yam  in  question  prior  to  the  sale,  and  that  30 
cents  per  pound  (the  price  obtained  by  defendants) 
was  a  fair  market  price  for  said  yarn  at  the  time  of 
sale,  then  the  verdict  must  be  for  the  defendants. 
Befused.     (Second  assignment  of  error.) 

(4)  If  the  jury  find  from  the  evidence  that  the 
^intiff  did  not  limit  any  price  upon  the  yam 
prior  to  the  sale,  that  defendants  made  reasonable 
and  proper  efforts  to  obtain  a  fair  price  for  the 
yam,  and  that  30  cents  per  pound  was  as  much 
as  th^y  could  obtain  for  it,  which  amount  was  re- 
mitted by  them  to  the  plaintiff,  less  freight  and 
commissions,  then  the  verdict  must  be  for  the  de- 
fendants.   Be/used,    (Third  assignment  of  error.) 

(5)  If  the  jury  find  from  the  evidence  that  the 
plaintiff  did  not  limit  any  price  upon  the  yam 
prior  to  the  sale,  then  defendants  were  not  bound 
to  commiunicate  with  or  consult  him  before 
making  a  sale;  hence  the  fact  that  the  defen- 
dants wrote  to  plaintiff,  asking  him  if  they  sliould 
sell  at  80  cents,  but  afterwards  sold  at  that  price 
before  receiving  a  reply,  has  no  bearing  on  plain- 
tiff's right  to  recover,  and  does  not  in  any  way 
alter  or  increase  defendknts'  responsibility  in  this 
case.     Befuzed.     (Fourth  assignment  of  errori) 

Verdict  for  plaintiff  for  $109.68.  A  mle  for 
a  new  trial  having  been  discharged,  defendants 
took  this  writ  and  assigned  error  as  above. 
William  B,  Lanej  for  plaintiffs  in  error. 
When  a  factor  receives  goods  for  sale  without 
instructions  as  to  price,  he  is  at  liberty  to 'sell  on 
the  best  terms  he  can  obtain  at  the  time,  and  is 
responsible  only  for  good  faith  and  reasonable 
prudence  and  skill.  If  these  requirements  are 
complied  with,  the  factor  is  not  liable  for  any  loss 
sustained  by  the  consignor,  a  fotHori  if  he  has 
sold  the  goods  at  a  fair  market  price. 

Edwards  on  Factors  and  Brokers,  sec.  26. 

Russell  on  Factors  and  Brokers,  *29,  *31. 

Story  on  Agencj,  sec.  198. 

Smedlej  v.  Williams,  1  Pars.  Bq.  Cas.  309. 

Oeyer  v.  Decker,  1  Yeates,  486. 

1  American  Leading  Cases,  667. 

Smart  9.  Sanders,  3  C.  B.  379. 

Marfield  v.  Douglass,  1  Sandf.  (N.  Y.),  360. 

Id.  r.  Goodhue,  3  N.  Y.  62. 

Milbank  v.  Dennistoun,  10  Bosw.  (N.  Y.)  382. 

Jervis  V.  HoTt,  2  Hon  (N.  Y.);  637. 

Cotton  V.  Hiller,  52  Miss.  7. 
Joseph  J,  Knox  J  for  defendant  in  error. 
Conway  &  Go.   having  elected  to  write  for 
instructions  were  bound  to  wait  for  them. 

The  authorities  cited  by  plaintiffs  in  error  show 
Uiat  a  factor  without  instructions  as  to  price  (in 
ordinary  cases)  is  at  liberty  to  sell  without  asking 
for  instructions,  providing  he  exercises  goodfaith^ 


prudence^  and  skilly  but  the  question  in  our  case 
is  did  the  factor  so  act.     The  facts  show  negli-  \ 
genoe. 

April  80,  1888.  The  Court.  Conway  et 
aLf  defendants  below,  were  commission  mer- 
chants. Lewis  consigned  three  bales  of  yarn  to 
them  for  sale.  It  was  represented  to  be  a  20-cut 
yarn  worth  at  that  time  about  forty-five  cents  per 
pound.  The  bales  were  tested  by  reeling  and 
weighing  samples  from  them,  and  the  yam,  as 
Conway  alleges,  was  found  to  be  not  an  even  20- 
cut,  but  an  uneven  and  inferior  article  ranging 
from  eighteen  to  thirty  cuts.  Efforts  were  made 
by  Conway  et  al.  to  sell  the  yarn,  but  the  highest 
price  offered  was,  as  they  allege,  thirty  cents  per 
pound.  They  wrote  to  Lewis  the  result  of  their 
efforts  to  sell,  and  the  price  they  were  offered, 
and  asked  for  instructions,  but  before  an  answer 
was  received  they  decided  to  close  out  the  con- 
signment  at  the  price  offered  and  made  the  sale 
accordingly.  Lewis  denies  that  the  yam  was  an 
uneven  and  inferior  article,  insists  that  it  should 
have  brought  forty-five  cents,  and  brings  this 
suit  to  recover  the  difference  between  that  price 
and  the  price  at  which  it  was  sold. 

At  the  conclusion  of  the  evidence  on  the  trial 
in  the  Court  below,  the  defendants  submitted  a 
series  of  points,  in  the  first  of  which  they  asked 
the  Court  to  instruct  the  jury  that  "  unless 
the  jury  can  find  from  the  evidence  that  the 
defendants  were  guilty  of  breach  of  orders, 
fraud,  or  negligence,  then  the  verdict  must  be  in 
their  favor.*'  This  was  affirmed  without  qualifica- 
tion. The  second  point  narrowed  the  general 
proposition  contained  in  the  first  to  meet  the 
defendants'  view  of  the  evidence,  and  asked  the 
Court  to  say  that  '*  there  is  no  evidence  of  breach 
of  orders,  or  fraud  on  part  of  defendants,  there- 
fore it  must  be  proved  that  they'were.  guilty  of 
negligence  to  entitle  the  plaintiff  to  recover."  To 
this  the  learned  Judge  replied :  *<  I  affirm  this 
point  with  a  qualification :  if  the  defendants 
wrote  for  orders,  and  sold  before  getting  them, 
while  this  was  not  a  sale  against  orders,  yet  it 
was  a  sale  without  orders  and  would  constitute 
negligence  on  the  part  of  the  defendants." 

We  cannot  agree  to  this  definition  of  negli- 
gence. The  consignment  of  the  goods  to  the  de- 
fendants for  sale  without  special  instructions,  and 
without  limit  as  to  price,  conferred  upon  them  the 
right  to  exercise  their  own  judgment  in  the  sale. 
They  were  bound  to  the  use  of  their  best  judg- 
ment in  view  of  all  the  circumstances,  and  were 
neither  bound  to  write  for  orders,  nor,  having 
written,  to  wait  for  a  reply.  It  might  have  been 
prudent  to  wait  for  the  reply,  but  their  duties  as 
factors  were  not  changed,  nor  their  powers  dimin- 
ished by  the  fact  that  they  had  written  for  direc 
tions. 
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Until  the  answer  was  received  they  were  at 
liberty  to  sell  upon  their  own  judgment,  and  if 
acting  in  good  faith  were  entitled  to  protection. 
The  general  rule  is  clearly  stated  in  Par.  Eq. 
Cad.  (vol.*i.  p.  868),  in  these  words:  «  If  the 
consignor  desires  to  limit  the  price  at  which  his 
goods  are  to  be  sold,  he  should  say  so  in  express 
terms,  and  if  he  omits  to  do  so,  tbe  consignee 
has  the  right  to  consider  the  sale  of  the  goods  as 
referred  to  his  discretion." 

If  the  consignees  had  not  exercised  their  dis- 
cretion before  instroctions  came,  then  the  direc- 
tions of  the  owner  set  the  limits  within  which 
their  discretion  must  thereafter  be  confined ;  but 
if  they  had  made  the  sale  the  questions  were 
whether  they  had  acted  in  good  faith,  and  with  a 
due  regard  to  the  duty  they  owed  the  consignors. 

This  was  for  the  jury  under  the  evidence  in 
this  case,  and  should  have  been  submitted  to  them. 
The  assignments  of  error  all  relate  to  this  sub- 
ject and  are  all  sustained. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded.  • 

Opinion  by  Williams,  J. 

Trunket  and  Sterrett,  JJ.,  absent. 

H.  c.  o. 


Jan.  >88,  319. 


Pepper's  Appeal. 
Pepper's  Estate. 


April  2, 1888. 


Powers-^  Execution  of-^  Conditions  annexed  hy 
donee  in  executing  the  power  ^^-^  Condition 
against  alienation  in  gift  of  absolute  estate* 

Testator  devised  a  portion  of  his  estate  in  trust  for 
his  son  Charles  for  life,  *'and  from  and  after  his 
death,  then  to^he  use  of  snch  of  his  children  and 
issue,  and  in  snch  shares  and  for  snch  estates  as  he 
shall  by  last  will  appoint,  and  in  default  of  such 
appointment,  then  to  the  use  of  all  his  children  that 
majf  be  living  at  his  death,  etc.''  The  son  Charles 
died  leaving  bat  one  son,  A.  Charles  by  his  will 
appointed  all  the  said  trust  estate  to  his  sou,  A., 
"until  the  expiration  of  twentj-one  years  after  the 
death  of  the  survivor  of"  six  persons  named,  all  of 
fvhom  were  in  being,  *^  upon  the  express  condition, 
that  he  shall  not  in  any  manner  convey,  assign  or 
transfer  the  same,  or  the  rents,  issues,  and  profits 
thereof  to  any  person  whomsoever,  or  do  or  snffer  any 
act,  matter  or  thing  whereby  the  same  shall  be 
attached,  seised  or  taken  in  execution  or  be  made 
snbject  to,  or  be  affected  by  the  insolvent  or  bankrupt 
laws  of  the  United  States  or  of  any  other  State  thereof, 
or  of  any  foreign  country ;  and  in  case  any  of  these 
events  shall  happen,  and  also  in  case  my  said  son 
shall  die  before  the  expiration  of  the  said  term  of 
twenty  •one  years  leaving  issue,  then,  and  in  any  such 
case,  I  devise,  bequeath,  and  appoint  my  said  share 
in  my  father's  estate  to  such  issne,  their  heirs,  execu- 
tors, and  administrators,  and  if  more  than  one,  in 
snch  shares  and  proportions  as  if  my  said  son  had 
died  seised  and  possessed  thereof,  intestate."    On  ad- 


judication of  the  aoeount  of  the  trustee  under  the 
original  will : 

Held,  that  the  exercise  of  the  x>ower  of  appointment 
did  not  violate  the  rule  against  perpetuities. 

Held  further,  however,  that  the  limitations  and  re- 
strictions imposed  upon  the  estate  by  the  donee  in  his 
exercise  of  the  said  power,  were  in  excess  of  his  power 
and  void,  and,  therefore. 

Held,  that  A.  took  an  estate  in  fee  dear  of  all  the 
said  limitations  and  restrictions. 

Appeal  of  George  S.  Pepper,  trustee  and  ex- 
ecutor, from  a  decree  of  the  Orphans'  Court  of 
Philadelphia  County,  dismissing  exceptions  and 
confirming  the  adjudication  of  the  account  of 
appellant  as  trustee. 

The  facts  of  this  case  are  fully  stated  in  the 
report  of  the  case  in  the  lower  Court  (anf^,  p. 
271).  From  the  decree  of  the  Court,  entered  in 
accordance  with  the  opinion  of  Ashman,  J.,  the 
said  George  S.  Pepper,  accountant,  took  this 
appeal,  assigning  for  error,  the  action  of  the 
Court  in  deciding  that  the  power  of  appointment 
had  not  been  validly  exercised,  and  the  distribu- 
tion made  of  the  balance  in  the  hands  of  the 
accountant. 

John  G,  Johnson  (William  B,  Bohins  with 
him)  for  the  appellant. 

The  intention  of  this  testator  must  be  inter- 
preted in  accordance  with  the  suggestions  of 
common  sense. 

Yeale's  Trust,  4  Ch.  Div.  61,  and  5  Ch.  Diy.,  622. 
A  power  partially  executed  is  good. 

Baddler  v.  Pratt,  6  Sim.  632. 

Famcombe's  Trnsts,  9  Ch.  Div.  6ft2. 

Sugden  on  Powei^,  *85 ;  also  vol.  2,  §  2^. 
If  one  with  a  power  of  appointment  in  exer- 
cising it  superadds  an  illegal  condition,  the  ap- 
pointment stands,  and  the  condition   is  disre- 
garded. 

Webb  V.  Sadler,  14  Eq.  633,  8  Ch.  419. 

Re  Meredith's  Truste,  3  Ch.  Div.  757. 
The  opinion  of  Penrose,  J.,  in  the  Court  be- 
low, states  appellant's  case  fully  and  accurately. 
Joseph  B,  Townsend  for  the  appellee. 
The  donee  of  a  power  cannot  declare  any  new 
trusts. 

Wickersham  v.  Savage,  58  Pa.  St.  365. 

Horwitz  V.  Norris,  49  Id.  213. 

Fidelity  Co.'s  Appeal,  4  Wbbklt  Notbs,  266. 
If  a  life  estate  is  limited,  and  the  remainder  to 
children  and  issue  of  the  life  tenant,  with  a 
further  limitation  over  to  living  persons^  if  no 
such  issue  exist,  the  word  <'  issue"  in  that  con- 
nection is  restricted  in  its  construction  to  such 
issue  as  shall  be  livins  at  the  death  .of  the  tenant 
for  life,  and  it  is  the  failure  of  .that  class  of  isque 
and  not  issue  generally  and  indefinitely  that  the 
testator  has  alwuays  been  held  to  mean. 

Emma  Myers's  Appeal,  49  Pa.  St.  111. 

Powell  V.  Board  of  Missions,  49  Id.  46. 

Umstead  and  Reiff 's  Appeal,  60  Id.  365. 

Findley  v.  Riddle,  3  Binn.  139. 

Sheet's  BsUte,  52  Pa.  St.  257^ 
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iDgersoirs  Appeal,  86  Id.  241. 

Tajlor  ».  Taylor,  63  Id.  481. 

Beibert  v.  Bats,  9  Watts,  4d0. 

Pennock's  Eatate,  11  Phila.  623. 
A  condition  or  conditional  limitation  restricting 
an  owner  from  alienation  is  bad  and  not  enforce- 
able at  law  or  in  equity. 

Naglee's  Appeal,  33  Pa.  St.  89. 

Doebler's  Appeal,  64  Id.  2. 

Hecker'0  Appeal,  60  Id.  141. 

2  Jarman  on  Wills,  pp.  15  and  19. 

Annan  v.  Vandoren,   1  MoCarter's  Chan.   Rep. 
(N.  J.) 
The  law  of  Pennsylvania  leans  powerfully  in 
favor  of  remainders  being  held  vested-wherever 
they  can  4>ossibly  be  so  construed. 

Chess's  Appeal,  87  Pa.  St.  362. 

McC1ure*8  Appeal,  72  Id.  414. 

Letchworth's  Appeal,  30  Id.  145. 

Provenchere's  AppeiU,  67  Id.  468.  , 

Peterson's  Appeal,  88  Id.  397. 

McCairs  Appeal,  86  Id.  254. 
The  opinion  of  Ashman,  J.,  in  this  case,  is 
particularly  relied  on. 

April  30,  1888.  The  Court.  This  is  a  close 
case  and  not  free  from  difficulty.  It  was  heard 
in  the  Court  below  upon  exceptions  to  the  rulings 
of  the  Auditing  Judge.  The  Court  was  divided 
and  the  exceptions  fell.  Two  opinions  have  come 
up  with  the  record,  one  of  them  sustaining  the 
adjudication,  the  other  sustaining  the  exceptions. 
They  are  both  able  and  oarefullj  prepared 
opinions.  It  is  a  pleasure  to  consider  cases 
where  the  Court  below  has  done  so  muqh  to 
aid  as  in  our  deliberations. 

The  single  question  presented  by  the  record  is 
whether  there  has  been  a  valid  execution  of  the 
power  of  appointment  under  the  will  of  George 
Pepper,  The  testator  devised  the  share  of  his 
son  Charles  to  trustees  in  trust  for  his  use  for  life. 
**  And  from  and  after  his  death,  then  to  the  use 
of  such  of  his  children  and  issue,  and  in  such 
Bhares  and  for  such  estates  as  he  shall  by  last  will 
appoint,  and  in  default  of  such  appointment,  then 
to  the  use  of  all  his  children  that  may  be  living 
at  his  death,  and  the  issue  of  any  deceased  child 
or  children,  their  heirs,  executors,  or  administra- 
tors, as  tenants  in  cornmon,  in  equal  shares ;  the 
issue  of  any  deceased  child  to  stand  in  the  place 
of  their  parent,  and  to  take  only  the  share  their 
parent  would  have  taken  if  living ;  and  in  default 
of  such  issue,  then  as  to  the^ne  equal  fourth  part 
of  the  share  appertaining  to  my  son,  to  the  use  of 
such  person  or  persons^  and  for  such  estates  and 
in  such  proportions  as  he  shall  in  any  way  ap- 
point ;  and  aa  to  the  remaining  three-fourths  parts, 
and  also  as  to  the  said  one-fourth  part,  so  far  as 
the  same  shall  not  have  been  appointed  otherwise 
by  my  said  son,,  to  the  use  of  my  then  surviving 
children,  and  the  issue  of  any  of  my  children, 
then  deceased,  in  the  shares  and  proportions,  and 
for  the  estates  which  they  would  have  (aken  under 


the  intestate  law  of  Pennsylvania,  if  my  said  eon 
had  died,  seised  in  fee  simple  of  such  estate,  with- 
out any  wife  surviving  him/' 

Charles  Pepper  left  surviving  him  one  child, 
Charles  Rockland  Pef^er,  and  no  other  issue. 
His  said  son  was  bom  after  the  death  of  George 
Pepper.  He  is  now  about  forty  years  of  age,  and 
has  never  been  married.  It  is  very  clear  that 
under  the  will  of  George  Pepper  his  son  Charles 
took  an  estate  for  life,  with  remainder  in  fee  to 
his  son,  Charles  Bockland  Pepper.  This  estate 
is  indefeasible  unless  it  has  been  abridged  by  the 
donee  of  the  power  in  the  valid  execution  thereof. 
It  is  well  to  bear  in  mind  that  whatever  Charles 
Bockland  Pepper  takes,  he  takes  it  under  the  will 
of  his  grandfather.  The  donee  of  the  power, 
Charles  Pepper,  had  no  estate  to  give  him.  Nor 
can  he  take  anything  from  him.  The  estate  was 
limited  by  the  will  of  George  Pepper  to  a  class  to 
which  Charles  Rockland  Pepper  belongs,  and  he 
is  moreover  the  only  member  of  that  class.  Had 
there  been  other  children,  brothers  and  sisters  of 
Charles  Rockland  Pepper,  the  donee  of  the  power 
could  have  appointed  the  estate  amongst  them  in 
such  shares  as  he  might  have  seen  proper.  He 
might,  perhaps,  have  excluded  this  one  child  from 
all  participation  in  his  grandfather's  estate.  As 
the  case  stands  the  donee  of  the  power  can  neither 
exclude  him  nor  diminish  his  interest  or  estate, 
because,  as  was  before  observed,  the  estate  was 
given  by  Greorge  Pepper  to  a  class  of  which 
Charles  Rockland  Pepper  is  the  only  representa- 
tive or  member.  Charles  Pepper  cannot  give  it 
to  any  one  else  because  it  is  not  his  to  give;  he  is 
the  mere  donee  of  a  power ;  that  power  has  its 
source  in  the  will  of  George  Pepper;  it  is  a 
special  limited  power,  and  it  can  only  carry  the 
estate  to  such  persons  as  George  Pepper  directed 
it  to  go.  The  object  of  conferring  this  power 
was  to  enable  Charles  Pepper  to  distribute  the 
estate  to  and  among  a  certain  class,  or  to  such 
members  of  the  class  as  be  might  think  best  for 
their  interests.  With  but  one  member  of  the 
class  in  existence  there  can  be  but  one  distribu- 
tion, and  under  such  circumstances  it  is  difficult 
to  see  the  utility  of  any  appointment  whatever. 

Charles  Popper,  however,  attempted  to  exercise 
the  power  of  appointment  given  bj  the  will  of 
George  Pepper.  That  the  paper  was  carefully 
drawn  is  shown  by  the  skill  ^ith  which  a  perpe- 
tuity is  avoided  while  approaching  dangerously 
near  the  border. 

The  material'  part  of  the  execution  of  the 
power  by  Charles  Pepper  is  in  the  following 
words: — 

**  Until  the  expiration  of  twenty-one  years 
after  the  death  of  the  survivor  of  my  brothers, 
George  S.,  Edward,  Lawrence  S.,  and  Frederick 
Pepper ;  of  my  sister,  Mrs.  Catharine  Gardette, 
and  of  myself,  all  of  whom  were  living  at  the 
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death  of  mj  said  father,  I  devise,  beqaeath,  and 
appoint  my  said  share  in  mj  father's  estate  to 
my  said  son,  Charles  Rockland  Pepper,  upon  the 
express  condition,  that  he  shall  not  in  any  man- 
ner convey,  assign,  or  transfer  the  same  or  the 
rents,  issues,  and  profits  thereof  to  any  person 
whomsoever,  or  do  or  suffisr  any  act,  matter,  or 
thing  whereby  the  same  shall  be  attached,  seized, 
or  taken  in  execution  or  be  made  subject  to  or  be 
affected  by  the  Insolvent  or  Bankrupt  La\^  of  the 
United  States,  or  of  any  other  State  thereof,  or 
of  any  foreign  country ;  and  in  case  any  of  these 
events  shall  happen  contrary  to  the  true  intent 
and  meaning  of  the  foregoing  condition  within 
the  said  term  of  twenty-one  years  after  the  death 
of  the  survivor  of  my  said  brothers,  sister,  and 
myself;  and  also,  in  case  of  my  said  son  shall 
die  before  the  expiration  of  the  said  term  of 
twenty-one  years  leaving  issue,  then,  and  in  any 
such  case,  I  devise,  b«qqfiath,  and  appoint  my 
said  share  in  my  father's  estate  to  such  issne, 
their  heirs,  executors,  and  administrators,  and  if 
more  than  one,  in  such  shares  and  proportions  as 
if  my  said  son  had  died  seised  and  possessed 
thereof  intestate." 

It  is  not  easy  to  describe  the  estate  which  the 
donee  of  this  power  has  given  to  the  appointee. 
It  is  perhaps  a  conditional  fee,  subject  to  for- 
feiture for  breach  of  the  condition  against  alien 
ation.  The  thought  naturally  suggests  itself, 
where  did  Charles  Pepper  get  the  power  to  annex 
a  forfeiture  to  the  estate  he  was  attempting  to 
appoint?  It  was  not  inherent  in  him  by  virtue 
of  his  dominion  over  the  estate,  for  as  before  ob- 
served, it  was  not  his  estate.  It  was  urged,  bow- 
ever,  that  it  created  a  spendthrift  trust  and  as  such 
may  be  sustained  under  the  authorities  in  this 
State.  But  the  appointment  contains  no  trust 
of  any  kind,  and  to  sustain  this  assumption  we 
would  ffave  to  write  a  spendthrift  trust  into  the 
will  of  Greorge  l^per.  This  cannot  be  done 
either  by  the  donee  of  the  power,  or  by  this 
Court.  We  look  in  vain  through  the  will  of 
(George  Pepper  far  one  word  which  authorizes 
the  donee  of  the  power  to  appoint  a  forfeitable 
estate  to  Charles  Rockland  Pepper,  or  create  a 
spendtlirift  trust.  It  is  true  it  authorizes  the 
donee  to  appoint  the  share  referred  to  **  in  such 
shares  and  for  such  estates"  as  he  shall  deem 
proper.  But  the  lestator,  when  he  used  this 
language  was  contemplating  the  distribution  of 
the  share  among  a  class  consisting  of  several 
persons,  certainly  of  more  than*  one.  And  had 
there  been  several  of  the  class  the  donee  of  the 
power  could  have  appointed  an  estate  for  years 
to  one,  an  estate  for  life  to  another,  with  remain- 
ders to  a  third  in  fee;  or  he  could  have  made 
any  other  division  which  would  have  given  the 
whole  share  to  some  one  or  more  of  the  class. 
This  is  what  the  testator  evidently  meant  when 


he  used  the  words  "for  such  estates."  They 
have  no  meaning  as  applied  to  Charles  Rockland 
Pepper  as  the  only  member  of  his  class  unless 
we  hold  that  they  were  intended  to  authorize  the 
donee  of  the  power  to  eut  down  the  estate  which 
he  took  under  his  grandfather's  will,  from  an 
estate  in  fee  to  an  estate  upon  condition  and 
forfeitable  for  alienation.  This  we  are  not  pre- 
pared to  do. 

A  careful  reading  of  the  will  of  Greorge  Pepper 
leaves  us  in  no  doubt  as  to  the  testator's  meaning. 
The  share  of  his  son  Charles  was  to  go  to  the 
line  of  inheritance.  In  default  of  appointment 
by  the  latter,  the  share  is  limited  to  the  class 
who  would  take  by  descent  from  Charles,  and  we 
are  of  ot>inion  that  that  class  was  to  be  deter- 
mined upon  the  death  of  Charles.  When  Greor^ 
Pepper  died  Charies  had  no  Children.  He  coold 
not  possibly  know  how  many  children  Charles 
would  leave.  He  therefore  gave  his  share  ^'  to 
the  use  of  such  of  his  (Charles's)  children  and 
issue"  .  .  .  as  he  shall  by  last  will 
appoint,  and  upon  failure  to  appoint,  "  then  to 
the  use  of  all  his  (Charles's)  children  that  mar 
be  living  at  his  (Charles's)  death.'*  We  think 
it  is  plain  that  the  testator  intended  the.share  of 
Charles  to  go  to  such  of  the  children  of  Charies 
as  might  be  living  at  the  death  of  the  latter,  and 
to  the  issue  of  any  deceased  child.  This  was  the 
class  who  were  to  take,  and  the  power  was  given 
itierely  to  enable  Charles  to  nu^e  distinctions 
between  the  different  numbers  of  the  class,  in 
case  some  should  prove  more  worthy  or  more 
needy  than  others,  or  possibly  to  exclude  some 
altogether.  We  see  nothing  to  justify  the  donee 
of  the  power  in  giving  to  Charles  Rockland 
Pepper  a  forfeitable  estate,  with  remainder  to 
another  class  not  contomplated  by  the  testator, 
which  was  not  then,  is  not  now,  and  may  never 
come  into  existonce. 

We  think  the  foregoing  views  are  fully  sus- 
tained by  Wickersham  v.  Savage  (58  Pa.  365) ; 
Horwitz  V.  Norris  (49  Id.  213);  Fidelity  Com- 
pany's  Appeal  (4  Weekly  Notes,  266). 

The  decree  is  affirmed,  and  the  appeal  dis* 
missed  at  the  cost  of  the  appelhint. 

Opinion  by  Paxson,  J. 

Trunket,  J.,  absent.  c.  k.  e. 


Jan.  '88,  292.  March  30,  1888. 

Biddle  et  al.  v.  Hooven. 

Statutes   qf  Limztation — Ground-rents — Act  of 
April  27,  lS55---Constitutionality  of. 

The  Act  of  April  27,  1855,  §  7  (P.  L.  369),  providing 
that  in  all  oases  where  no  payment,  claim,  or  demand 
shall  have  been  made  on  account  of  a  ground- rent  for 
twentj-one  years,  anil  no  declaration  or  acknowledg- 
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men!  of  the  exiitenoe  thereof  shall  liave  been  made 
within  that  i>eiiod  bj  the  owner  of  the  premiseB  sab- 
jeet  to  the  ground-rent,  a  release  or  eztingaishment 
thereof  shall  be  presumed,  and  the  ground-rent  shall 
thereafter  be  irreooTerable,  affects  the  remedy  merely, 
and  is  not  nneonstUntlonal  and  void  on  the  ground 
that  it  impairs  the  obligation  of  the  contract  between 
the  ground-tenant  and  the  gronnd-landlord. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia Countj. 

CoTenant  $ur  gronnd-rent  deed,  by  Thomas 
A.  Biddle  and  Alexander  Biddle,  trustees, 
agunst  James  Hoo?en.  John  Kilpatriok  was  per* 
mitted  to  intervene  as  terre-tenant,  and  filed  a  plea 
setting  forth  that  no  payment,  daim,  or  denoand 
had  been  made  on  account  of  or  for  the  said  yearly 
ground-rent  for  twenty-one  years  prior  to  the 
commencement  of  said  suit,  and  no  declaration  or 
acknowledgment  of  the  existence  thereof  had 
been  made  within  that  period  by  the  owner  of  the 
premises  subject  to  said  ground-rent. 

To  this  plea  the  plaintiffs  demurred.  The 
Court  after  argument  overruled  the  demurrer  and 
entered  judgment  for  defendant.  Plainti£&  there- 
upon took  this  writ,  assigning  for  error  the  action 
of  the  Court  as  above. 

Richard  M.  Cadwctkuterf  for  the  plaintiffs  in 
errar. 

The  defendant  by  his  purchase  of  the  land  sub- 
ject to  the  ground-rent,  has  taken  upon  himself 
to  perform  the  contract  of  the  original  covenan- 
tor, holding  out  that  he  enjoys  the  land  in  con- 
sideration of  payment  to  his  landlord  as  expressed 
in  Ingersoll  V.  Sergeant  (1  Wharton,  337). 

He  binds  himself  not  only  to  pay  the  rent  but 
with  a  further  express  covenant  as  to  the  method 
of  extinguishment.  This  contract  the  Court  de- 
scribed in  IngersoU  v.  Sergeant  as  one  of  land- 
lord and  tenant  yielding  rent  service  and  which, 
therefore,  ought  to  be  governed  by  the  rules  re- 
gulating rent  service  which  in  the  absence  of  the 
Statute  Quia  JBmptarei  import  a  tenure  with  fealty 
to  pay  the  rent  forever.  The  deed  of  the  parties 
executed  in  counterpart  may  be  considered  as  a 
confirmation  from  the  tenant  to  the  landlord  of 
the  rent  in  question,  and  apart  from  any  question 
of  tenure  the  tenant  is  bound  to  perform  his  ex- 
press covenant  under  all  circumstances  and  can 
always  protect  himself,  because  it  is  his  duty  to 
pay  or  cause  to  be  paid  the  rent  reserved  by  the 
grantor  in  the  original  deed. 

The  plaintiffs  make  no  new  a||;ument,  but  as 
a  matter  of  public  policy  contend  that  this  in- 
heritable estate^ shall  be  placed  upon  the  same 
foundation  as  other  estates,  and  that  their  con 
tract  shall  be  interpreted  by  the  settled  law  of 
the  land.  As  stated,  in  St.  Mary's  Church  v. 
Miles  (1  Wharton,  page  229),  Courts  have  no 

authority  to  interpose  limitations.     The  exercise 

of  such  power  would  not  only  seem  to  be  en- 


trenching upon  the  legislative  province  but  upon 
the  constitjitional  right  of  the  plaintiff  by  depriving 
him  of  his  estate  without  having  given  him  any 
warning  of  his  danger  so  as  to  enable  him  to  guard 
against  it. 

The  question  is  as  to  the  title  or  right  of  the 
plaintiff  to  the  rent  as  his  freehold  estate  and  not 
his  right  to  receive  and  enforce  the  payment  of 
back  rents  which  are  the  fruits  of  it,  because  the 
rent  after  it  has  become  payable,  is  a  debt  or 
mere  chose  in  action  which  from  the  lapse  of  time  ' 
a  jury  may  presume  has  been  paid  in  the  absence 
of  everything  tending  to  show  the  contrary.  The 
Statute  of  Limitations,  does  not  begin  to  run  in 
favor  of  one  who  had  held  in  subeervience  to  the 
title  of  another  until  the  privity  between  them  is 
severed  by  some  unequivocal  act. 

The  Supreme  Court  of  the  United  States  has 
decided  that  Congress  cannot  pass  laws  changing 
the  kind  of  money  contracted  for  in  ground-rent 
deeds,  though  Stbomo,  J.,  in  Shoellenberger  v. 
Brinton  (2  Smith,  9),  declared  that  the  United 
States  were  not  prohibited  from  passing  any  law  im- 
pairing the  obligation  of  contracts  while  this  was 
denied  to  the  States.  This  was  on  the  ground  that 
the  parties  had  made  the  law  for  themselves,  and 
that  it  was  not  for  the  poblic  benefit  to  impair 
the  obligation  of  such  contracts.  It  is  true  that 
contracts  are  made  subject  to  die  power  of  emi- 
nent domain,  but  no  State,  no  government  can 
abrogate  them  to  help  any  individual  to  avoid 
duties  he  has  deliberately  imposed  upon  himself 
by  his  covenants  in  the  deed. 

In  Hepburn  v.  Griswold  (8  Wallace,  603)  all 
agreed  tlmt  the  Legal  Tender  Acts  did  impair  the 
obligation  of  contracts. 

If  there  had  been  a  release  it  was  incumbent 
upon  the  grantee  of  the  land  to  pli^ce  it  on  re-^ 
cord  and  perpetuate  the  evidence.  The  Act  of 
April  27,  1855,  insists,  on  the  contrary,  that  the 
grantor  of  the  land  should  perpetuate  the  testi* 
mony,  even  should  the  tenant  have  gone  on  and 
regularly  paid  as  the  rents  became  due.  Under 
such  a  rule  the  owner  of  the  rent  is  entirely  at 
the  mercv  of  the  tenant,  and  is  in  constant  dread 
of  forfeiture,  unless  the  tenant  is  honest  enough 
to  produce  the  evidence  which  it  is  for  his  ad- 
vantage to  conceal,  and  succeeds  only  by  denying 
that  he  has  done  that  which  by  his  most  solemn 
act  he  has  bound  himself  to  do.  This  Act  makea 
that  lawful  which  was  unlawful  and  deprives  the 
owner  of  the  ground-rent  of  any  defence.  There 
are  certain  principles  of  law  qualifying  all  that 
falls  from  the  lips  of  a  Judge  in  expounding  the 
common  ktw  and  all  that  is  found  in  the  statute 
book;  among  them,  that  where  there  is  an  express 
contract,  a  man  is  answerable  for  any  injury  or 
mischief  to  another,  even  by  the  act  of  Grod. 

If  the  rights  of  the  individual  must  yield  to  the 
general  welfare  his  property  can  only  be  taken 
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under  the  special  pi^visions  that  no  man's  prop- 
erty shall  be  taken  or  applied  to  pnblic  use  with- 
out just  compensation  made.  Rights  vested  by 
<M)ntracte  are  expressly  guarded  and  protected  by 
the  Constitution.  The  Court  in  Palairet's  Ap- 
peal (17  Smith,  485)  said  decidedly  that  an  Act 
of  Assembly  taking  the  property  of  one  individual 
and  giving  it  to  another  is  in  no  sense  constitu- 
tional, and  therefore  the  Act  of  April  15,'  1869, 
providing  for  the  extinguishment  of  irredeemable 
ground-rents,  even  with  compensation,  was  un- 
constitutional and  violated  the  Bill  of  Rights. 
William  Kelley^  for  defendant  in  error. 
The  Act  of  April  27, 1855,' does  not  impair  the 
obligation  of  the  contract,  and  is  not  unconstitu- 
tional. 

Korn  V.  Browne,  14  Smith,  56. 
The  prospective  commencement  makes  the  re- 
trospective bar  not  only  reasonable  but  strictly 
constitutional. 

Smith  V.  Morrison,  22  Pickering,  430. 

Pierce  v.  Toba/,  5  Metoalf,  172. 
The  Act  relates  only  to  the  remedy  and  does 
not  divest  rights. 

Stnrgis  v.  CrowniDshiel^,  4  Wheaton,  206. 

EvaDB  V.  Montgomery,  4  W.  k  S.  220. 

April  80,  1888.  The  Court.  This  record 
raises  the  question  of  the  constitutionality  of  the 
seventh  section  of  the  Act  of  27th  April,  1855 
(P.  L.  369).     The  said  section  is  as  follows  : — 

<<  That  in  all  cases  where  no  payment,  claim, 
or  demand  shall  have  been  made  on  account  of, 
or  for  any  ground-rent,  annuity,  or  other  charge 
upon  real  estate,  for  twenty-one  years,  or  no  dec- 
laration or  acknowledgment  of  the  existence 
thereof  sliall  have  been  made  within  that  period 
by  the  owner  of  the  premises,  subject  to  such 
ground-rent,  annuity,  or  charge,  a  release  or 
,  extinguishment  thereof  shall  be  presumed,  and 
such  ground-rent^  annuity,  or  charge,  shall  there- 
after be  irrecoverable :  Provided^  that  the  evi- 
dence of  such  payment  may  be  perpetuated  by 
recording  in  the  recorder  of  deeds'  oflSce  of  the 
proper  county,  the  duplicate  of  any  receipt, 
proved  by  oath  or  affirmation,  to  be  a  true  copy 
of  that  signed  and  delivered  in  the  presence  of 
the  payer,  and  witnessed  at  the  time  by  the 
deponent,  which  recorded  duplicate  or  the  ex- 
emplification of  the  record  thereof,  shall  be  evi- 
dence until  disproved ;  and  the  evidence  of  any 
such  claim  or  demand  may  be  perpetuated  by  the 
record  of  any  judgment  recovered  for  such  rent, 
annuity,  or  charge,  in  any  Court  of  record,  or 
the  transcript  therein  filed  of  any  recovery  thereof 
by  judgment  before  any  alderman  or  justice  of 
the  peace,  which  records  and  judgment  shall  be 
duly  indexed :  Provided^  that  this  section  shall 
not  go  into  eflect  until  after  three  years  from  the 
passage  of  this  Act." 

Tl^  contention  of  the  plaintifis  is,  that  the  Act 


impairs  the  obligations  of  the  contract  between 
the  ground-tenant  and  the  ground-landlord,  and 
hence  is  unconstitutional  and  void.  This  is  all 
there  is  in  the  case. 

The  defendants  refer  us  to  Korn  r.  Browne  (64 
Pa.  55),  as  decisive  upon  this  point.  We  cannot 
give  that  case  the  full  effect  claimed  for  it.  An 
examination  of  it  shows  that  the  only  question 
there  argued  was,  whether  the  section  of  the  Act 
referred  to  has  a  retrospective  as  well  as  a  prospec- 
tive operation  with  regard  to  ground-rents.  This 
appears  in  the  first  sentence  of  the  opinion  of 
Justice  Read.  He  very  properly  held  that  as  the 
seventh  section  did  not  go  into  effect  for  three 
years,  and  gave  ample  time  to  all  owners  of 
ground-rents  to  make  claims  and  demands  for  the 
same,  so  as  to  prevent  the  bar  of  the  statute,  that 
this  prospective  commencement  made  the  retro- 
spective bar  not  only  reasonable  but  consti- 
tutional. In  other  words  the  Act  gave  ample 
time  to  preserve  all  existing  rights. 

I  shall  not  attempt  to  show  that  Statutes  of 
Limitation  which  affect  the  remedy  merely  are 
constitutional.  There  are  some  few  legal  prin- 
ciples which  may  be  regarded  as  settled,  and  this 
is  one  of  them.  If,  therefore,  the  Act  of  1855 
merely  operates  to  deprive  the  owner  of  a  remedy 
for  the  collection  of  his  ground-rent  after  the 
expiration  of  twenty-one  years  from  any  suit, 
claim,  or  demand  for  the  same,  we  cannot  see  any 
sufficient  reason  for  holding  that  the  Act  is  un- 
constitutional. The  plaintiffs,  however,  contend 
that  the  Act  goes  further,  and  not  only  takes 
away  their  remedy,  but  destroys  their  estate,  and 
refer  us  to  that  portion  of  the  seventh  section 
which  declares  that  '*  a  release  or  extinguishment 
thereof  shall  be  presumed  (after  twenty-one  years 
without  demand,  etc.),  and  such  groUnd-rent, 
annuity,  or  charge  shall  thereafter  be  irrecover- 
able." The  most  that  can  be  made  of  this 
language  is  that  it  makes  the  ground-rent  irre- 
coverable after  the  statutory  period.  After  the 
lapse  of  twenty  vears  mortgages,  bonds,  judg- 
ments*, arrears  of^  ground-rents,  in  fact  all  spe- 
cialties, are  presumed  to  be  paid.  But  this  is  a 
presumption  of  fact  and  liable  to  be  rebutted ; 
not  a  legal  presumption,  as  was  erroneously  stated 
in  Korn  v.  Browne,  supra.  The  Act  of  1855, 
in  its  application  to  ground-rents,  made  this  pre- 
sumption a  legal  presumption  after  twenty-one 
years,  which  cannot  be  rebutted.  The  only 
ground  upon  which  this  kind  of  legislation  can 
be  justified  is  that  after  the  lapse  of  the  statutory 
period,  the  inortgage  or  other  security  is  presumed 
to  have  been  paid,  or  the  ground-rent  extin- 
guished. The  payment  of  a  mortgage  and  the 
extinguishment  of  a  ground-rent  mean  substan- 
tially the  same  thing.  The  Act  was  not  intended 
to  destroy  the  ground-landlord's  ownership  in  the 
rent ;  it  does  not  impair  his  title  thereto ;  nor 
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can  it  be  said  to  impair  the  contract  by  which 
the  rent  was  reserved,  but  from  well  grounded 
reaBons  of  public  policy  it  declares  that  when  ihfi 
ovner  of  such  rent  makes  no  daii^  or  demand 
therefor  for  twenty-one  years,  it  presumes  it  has 
been  eztingaished,  which  means  nothing  more 
than  that  it  has  been  paid.  The  language  cited, 
»  before  observed,  affects  only  the  remedy ;  if  it 
ineant  more,  it  would  be  void  for  the  excess. 

Judgment  affirmed. 

Opinion  by  Faxso^,  J. 

Tbunket,  Stebrett,  and  Gbeen,  JJ.,  ab- 
miL  L.  L.,  jr. 


Jin.  *88,  306,  307.  March  30, 1888. 

Holland  et  al.  v.  White  et  al. 
Holland's  AppeaL 

Foreign  attdchmeni — Rule  to  quash^^Discretion 
of  lower  Court — Writ  of  error — Gertiorarx — 
Depositions  in  support  of  rule — Not  part  of 
the  records 

A  motion  to  qnash  a  writ,  like  one  to  set  aside  the 
MfTioe,  or  to  amend  a  retom  to  a  summons  to  set  aside 
a  reidSct,  and  the  like,  is  addressed  to  the  discretion 
of  tht  Coort,  and  the  exercise  of  that  discretion  is  not 
revkwabU  on  a  writ  of  error  or  by  oertiorari. 

The  affidavits  or  depositions  on  which  the  order  is 
Mide  are  no  part  of  tho  reeerd,  and  cannot  be  oon- 
iid«red  by  the  Supreme  Court  on  pertiorari  or  writ  of 
error. 

Writs  of  error  and  certiorari  to  the  Common 
Pfcas  No.  8,  of  Philadelphia  County. 

Foreign  sittachment,  by  Holland,  Graves  & 
Mootgomerj,  against  White,  Clarkson  &  Co., 
defendants,  and  the  Pennsylvania  R.  R.  Co., 
Watson  &  Gillingham,  and  John  Morrison,  gar- 
nishees. 

The  fieu^  of  this  case  were  as  follows :  The  de- 
ferniants,  who  resided  in  and  did  business  m  New 
Haven,  Conn.,  but  had  an  office  in  Philadelphia, 
became  financially  embarrassed.  Among  their 
creditors  Was  the  plaintiff  firm,  to  whom  they 
owed  some  $4000  for  lumber  sold  and  delivered. 
Aeoording  to  the  allegation  of  the  plaintiffs,  Mr. 
Giuves,  of  plaintiff  firm,  went  to  New  Haven  to 
see  the  defendants,  and  to  endeavor  to  obtain  a 
prrference  from  them.  He  saw  Mr.  Clarkson,  one 
of  the  defendants,  who  told  him  that,  under  the 
kwsof  Connecticut  any  preference  or  attachment, 
if  Bade  within  sixty  days  before  an  assignment, 
woqUI  be  set  aside ;  but  that  the  defendants  had 
a  quantity  of  lumber  in  Philadelphia  which  plain- 
ttft  might  attach,  and  that  he  would  telegraph  to 
Philadelphia  to  have  the  lumber  pointed  out  to 
kim.  Mr.  Graves  came  to  Philadelphia,  and 
itw  Mr.  White,  another  of  the  defendantSi  and 


told  him  what  Mr.  Clarkson  had  instructed  him 
to  do.  Mr.  White  telegraphed  to  New  Haven 
for  information,  and,  upon  receiving  a  reply,  gave 
to  Mr.  Graves  the  numbers  of  certain  car  loads 
of  lumber,  with  the  situation  thereof;  whereupon 
the  plaintifis  issued  the  attachment.  No  appear- 
ance of  record  was  entered  for  the  defendants  or 
any  of  them;  but  subsequently  the  defendants 
took  a  rule  to  quash  the  writ  of  attachment  on 
the  ground  that  one  of  the  defendants  was  in 
Philadelphia  County  at  the  time  the  attachment 
issued.  Affidavits  were  filed  in  support  of  the 
rule,  and  depositions  taken.  The  plaintiflEs  claimed 
that  the  deiendants  were  estopped  by  their  own 
acts  and  words  from  taking  this  rule,  and  that  they 
waived  any  statutory  rights  they  might  have  by 
directing  the  plaintiff  to  issue  the  attachment  in 
order  to  give  the  f^ntiffs  a  legal  preference  under 
the  laws  of  Pennsylvania.  Upon  hearing,  the 
Court  made  the  rule  to  quash  the  attachment 
absolute.  Whereupon  the  plaintiffs  took  these 
writs,  assigning  for  error  the  action  of  the  Court. 
Lewin  W,  Barringer^  for  plaintiffs  in  error. 
The  defendants  were  estopped  from  taking  the 
rule  to  quash  by  their  actions  and  instructions  to 
the  plaintiffs. 

Bigelow  on  Estoppel,  4th  ed.  p.  642» 

Daniels  v.  Tiernej,  102  U.  S.  415. 

Edwards's  Appeal,  105  Pa.  St.  108. 

Tetter's  Appeal,  99  Id.  55. 

Bush's  Appeal,  5G  Id.  367. 
So  long  as  he  has  not  entered  an  appearance  a 
defendant  has  no  standing  in  Court  to  move  to 
quash  a  writ  of  foreign  attachment. 

Brock  V.  Brook,  18  Waaaur  Noras,  123. 
A  rule  to  **  quash"  is  identical  with  a  rule  to 
<<  strike  off,''  and  is  not  a  matter  of  discretion. 

O'Hara  v.  Bumm,  1  JC^orris,  416. 

Mitchell  on  Motions  and  Rules,  pp.  74>79. 

Ins.  Ck>.  t;.  Beale,  110  Pa.  St.  321. 
A  rule  to  quash  is  a  demurrer  to  the  record, 
and  can  only  be  granted  by  the  Court  where 
there  is  error  apparent  on  the  face  of  the  record. 

Steel  V,  Godwin,  113  Pa.  St.  288. 

Crawford  9.  Stuart,  88  Id.  24. 

Bank  V.  Draper,  8  Norria,  446. 

Pontius  V.  Nesbit,  4  Wright,  310. 

This  action  of  the  Court  in  quashing  the  writ 
of  attachment  must  either  be  subject  to  error  or 
it  can  be  reviewed  by  eertiorari^  otherwise  a 
plaintiff  would  be  without  remedy. 
Art.  v.,  seo.  3,  Ck>nst.  of  Pa. 
Wetherald  v.  Shape,  16  Webkly  Notbs,  602. 
*     Parks  V.  Watts,  112  Pa.  St.  4. 
Oosline  V.  Place,  8  Casej,  520. 
Com.  V,  Beaumont,  4  Rawle,  368. 

Henry  K,  Foxj  for  defendants  in  error. 
The  reasons  which  prompted  the  lower  Court 
to  quash  a  writ  of  foreign  attachment,  cannot  be 
reviewed  either  on  error  or  upon  certiorari. 
Moyer  o.  R.  R.  Co.,  8  W.  &  8.  91. 
Oidding's  Appeal,  32  Smith,  72. 
Brown  r.  Ridgway,  10  Barr,  47. 
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Bain  v.  Funk,  11  Smith,  187. 

LindBley  t;.  Malone,  11  Harris,  28.' 

Walker  v.  Qibbs,  1  Yeates,  265. 

Miller  9.  Spreeher,  2  Id.  162. 

Sergeant  on  Attachment,  188. 

Shorts  17.  Qnigley,  1  Binney,  224. 

R.  R.  Co.  p.  Lntheraa  Ooogrsgation,  3  Smith,  450. 

Canal  Co.  o.  Reiser,  7  Harris,  137. 

Com.  0,  Nathans,  5  Barr,  124. 

Oordonier  t;.  Billings,  25  Smith,  502. 

Wetherald  v.  Shape,  16  Wbbklt  Notes,  502. 

McBlroy  9.  Dwlght,  7  Leg.  Oas.  813. 

The  writ  of  foreign  attachment  is  a  statutory 
writ,  and  the  statute  makes  no  provision  which 
oblifi;es  the  defendants  to  enter  an  appearance. 
Boms  V.  Bowers,  3  Wbbklt  Notbb,  44, 

April  30,  1888.  Thb  Court.  The  record 
brought  up  bj  the  writ  of  certiorari  in  this  case 
is  brief  and  simple.  It  shows  that  a  writ  of 
foreign  attachment  was  regularly  issued  at  the 
suit  of  the  plaintiffs  in  error  against  the  defen- 
dants in  error,  and  the  sheriff's  return  thereon. 
It  also  shows  Ik  motion  to  quash,  and  the  order  of 
the  Court  below  quashing  the  writ.  Beyond 
this  we  have  nothing  on  the  record.  The  assign- 
ments of  error  relate  to  the  action  of  the  Court 
in  making  the  order  quashing  the  attachment, 
and  allege  that  the  evidence  before  the  Court  was 
insufficient  to  justify  the  order.  But  the  evidence 
is  not  before  iis.  It  is  true  that  it  is  printed  in  the 
paper-book  of  the  plaintiffs  in  error,  but  as  it  is 
no  part  of  the  record,  we  cannot  look  into  it. 
(Brown  v,  Ridgway,  10  Pa.  42 ;  Bain  v.  Funk, 
61  Pa.  185.) 

It  was  takea  not  to  be  submitted  to  a  jury,  bat 
simply  for  the  information  of  the  Court  upon  a 
motion  for  summary  relief  addressed  to  the  dis- 
cretion of  the  Court.  No  bill  of  ezeeptions  can 
be  taken  to  its  admission  in  such  a  case.  (Bain 
V.  Funk,  supra. )  If  the  evidence  could  be  treated 
as  properly  before  us,  still  we  could  not  consider 
the  assignments  of  error,  for  the  evidence  was  re- 
ceived by  the  Court  in  a  matter  resting  entirely 
in  its  discretion.  We  cannot  review  the  ordinary 
exercise  of  discretionary  powers  by  the  Court. 
If  we  should  attempt  that  there  would  be  no  dis- 
cretionary power  left  to  the  lower  Coorts.  In 
disposing  of  exceptions  to  the  service  of  a  writ 
of  summons  or  attachment,  in  the  continuance  of 
causes,  and  in  many  other  things,  this  power  of 
the  Court  is  indispensable  to  the  proper  conduct 
of  the  business  before  it.  As  was  said  by  Gib- 
son, J.,  in  the  Union  Canal  Co.  r.  Keyser  (19 
Pa.  137),  motions  addressed  <<to  the  discretion 
of  a  Judge  are  determinable  by  him  exclusively, 
for  we  would  be  incompetent  to  judge  how  far  he 
ought  to  have  believed  the  witnesses."  But  the 
precise  point  raised  by  the  plaintiffs  in  error  has 
been  distinctly  ruled  against  them  by  this  Court, 
and  it  has  been  held  that  the  action  of  the  Court 
below  on  a  motion  to  ^ash  a  writ  of  foreign  at- 


tachment is  not  the  subject  of  review.  (I^ndsly 
V.  Matone,  23  Pa.  24 ;  Brown  v.  Ridgway,  10 
Pa.  42.) 

Confining  our  attention  to  the  record  before  us, 
and  we  cannot  look  beyond  it,  we  see  no  error 
appearing  upon  it,  and  none  has  been  suggested 
to  us.  The  proceedings  of  the  Court  below  are 
therefore  affirmed. 

April  80, 1888.  The  Coubt.  The  proceed- 
ding  in  the  Court  below,  which  the  pkintiflb  seek 
to  review  in  this  Court,  is  an  order  qnashiDg  a 
writ  of  foreign  attachment.  A  motion  to  quash 
a  writ,  like  one  to  set  aside  the  service  or  to 
amend  a  reiom^  or  to  set  aside  a  verdict,  and  the 
like,  is  addressed  to  the  diseretioii  of  the  Court, 
and  the  exercise  of  thai  diseretioii  k  not  review- 
able on  a  writ  of  error.  The  affidavits  or  depo- 
sitions on  which  the  order  is  made  are  no  part  of 
the  record.  (Brown  r.  Ridgway,  10  Pa.  42.) 
There  is  no  method  for  excepUng  to  their  admis- 
sion by  bill  so  as  to  get  them  upon  the  record. 
The  power  exercised  in  this  okss  of  cases  is  ne- 
cessarily a  discretionary  one,  and  cannot  be  su- 
pervised by  this  Court  for  that  reason.  As  the 
record  before  us  shows  no  judgment  or  decree  to 
which  a  writ  of  error  lies,  this  writ  is  quashed. 

Opinions  by  Williams,  J. 

Trunkrt,  Stxbrbtt,  and  GIrbbn,  JJ.,  ab- 
sent. 8.  H.  T. 


Jan.  '88,  226.         *  February  16, 1888. 

Ulrich  et  al.  v«  Arnold. 

Filled  services  rendered  hy  chtld  to  parent — 
When  intention  to  pay  for,  will  be  presumed — 
Contract y  express  or  implied j  in  such  cases — 
Evidence  necessary  to  prove  contract. 

Mere  loose  and  rambling  declarations  of  an  sged 
and  infirm  parent  expressing  gratitude  for  the  ser- 
Tioee  of  a  child  daring  a  period  of  illness  and  Buffer- 
ing, or  expressing  a  desire  that  payment  should  be 
made  for  them,  or  the  hope  that  compensation  ihtli 
be  rendered  after  death,  are  not  a  contract,  nor  the 
evidence  of  one,  between  persons  thus  related. 

In  the  absence  of  a  specific  and  definite  oontraot  fcr 
the  payment  for  filial  services  to  an  infirm  parent  en- 
tered into  between  a  child  and  parent  during  the  life- 
time of  the  latter,  fixing  the  character  of  the  aenrioa 
and  determining  positively  the  fact  that  compensation 
is  to  be  paid,  claims  for  soch  services  when  pre- 
sented as  legi^  obligations  do  not  deserve  the  slight- 
est consideration. 

Although  after  marriage  the  services  of  a  wife  be- 
long to  her  husband,  yet  if  the  wife,  owing  to  the  ab- 
sence of  an  express  contract,  may  not  reoover  for  ser- 
vices reiidered  by  her,  the  husband  can  have  no 
higher  right. 

Error  to  the  Common  Pleas  of  Lebanon 
County. 
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Assampsit,  by  Heniy  L.  Arnold  against  Henry 
Uirieh,  Daniel  Ulrich,  John  Fox,  and  Henry  L. 
Arnold,  executors  of  the  will  of  Samuel  Ulrich, 
deeeased,  to  recover  for  board  and  lodging  and 
services  rendered  to  Samuel  Ulrich,  deceased,  by 
plaintiff's  wife,  his  minor  children,  and  himself. 
Pleas,  payment  with  leave,  etc,  set-off,  and  the 
Statute  of  Limitations. 

Upon  the  trial,  before  McPherson,  J.,  it  ap- 
peared that  Samuel  Ulrich,  a  widower,  in  the 
jesr  1874,  came  to  Lebanon,  Pa.,  to  reside  with 
bis  daughter,  Mrs.  Arnold,  wife  of  the  plaintiff. 
After  residing  there  for  some  time  Mr.  Arnold 
aad  Mr.  Ulrich  agreed  that  the  latter  should  pay 
the  sum  of  ten  dollars  ($10)  per  month  for 
boarding  and  lodgiilg.  Not  long  thereafter  Mr. 
Ulrich  sprained  his  wrist,  which  sprain  subse- 
qoently  produced  sores,  and  at  times  confined 
him  to  the  house.  Mr.  Ulrich  remained  in  this 
condition  for  some  time  until  the  year  1886, 
when  he  died,  having  made  his  last  will  and  tes- 
tament and  leaving  to  survive  him  eight  children. 

It  was  admitted  that  there  was  due  the  plain- 
tiff $22.23  for  board.  Testimony  was  offened 
showing  Mr.  Ulrich's  condition  during  the  time 
be  lived  with  Arnold  and  the  nature  of  the  ser- 
vices rendered  to  him.  The  testimony  as  to 
whether  there  was  a  contract  between  the  plain- 
tiff and  testator  is  set  forth  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  Court  charged  the  jury,  inter  aliay  as 
follows:  ^^So  that  you  come  to  another  question 
of  the  case,  and  one  that  has  been  argued  to  you 
quite  fully ;  and  that  is,  whether  there  was  an 
express  contract  here  to  pay  Mrs.  Arnold  for  her 
services  in  nursing  and  taking  care  of  her  father 

Shat  evidence  consists  of  the  declarations  of 
mael  Ulrich,  made  at  different  times,  begin- 
Ding  shortly  after  he  was 'hurt,  and  pinning 
down  to  within  a  short  time  before  his  death. 
Three  or  four  witnesses  speak  of  declarations.] 
You  will  remember  their  testimony  upon  that 
Bobject,  and  must  determine  what  weight  to  give 
it — what  he  said  and  what  he  referred  to.  First 
determine  what  he  said,  and  next  determine  what 
be  was  referring  to,  and  then  [see,  from  all  the 
evidence  (which  consists,  as  I  remember,  of 
these  declarations),  whether  or  not  there  was  an 
express  contract  between  the  father  and  daughter 
that  she  should  be  paid  for  her  services.]  If  you 
are  not  clearly  satisfied  upon  that  point,  I  repeat, 
she  has  no  claim,  and  neither  has  her  husband. 
The  jury  must  .be  clearly  satisfied  not  only  that 
the  father  wanted  to  see  her  paid,  and  that  he 
thought  she  had  an  equitable  claim,  or  honest 
claim,  for  the  work  that  she  had  done,  but  [the 
jury  must  also  be  clearly  satisfied  from  all  the 
evidence  that  there  was  an  express  contract  made 
that  she  was  to  be  paid  for  her  services.  If  you 
find  that  there  was  such  a  contraj^t,  then  the 


question  of  compensation  will  arise — "]  and  in 
what  I  say  about  the  question  of  compensation,  I 
refer  also  to  such  services  as  Mr.  Arnold  himself 
rendered,  and  his  minor  children.  The  same 
principles  apply  to  himself,  to  his  children,  and 
his  wife,  if  he  can  recover  on  behalf  of  his  wife." 
Verdict  for  plaintiff  for  $2022.80.  A  rule  for 
a  new  trial  having  been  refused,  defendants  took 
this  writ,  and  assigned  for  error  the  portions  of 
the  charge  of  the  Court  inclosed  in  brackets. 

Thomai  H.  Oapp  (with  him  George  B.  Schock 
and  George  B*  Ulrich)^  for  plaintiffs  in  error. 

Arnold,  the  plaintiff,  has  no  higher  standing 
than  his  wife. 

Patten  V,  Conn,  4  Amer.  183. 

HoQok  V.  Hoadc,  3  Oat.  552. 
There  must  exist  an  express  contract  to  enable 
plaintiff  to  recover  for  the  services  of  his  wife,  the 
evidence  of  which  must  be  clear,  direct,  precise, 
and  unambiguous. 

Neal  V,  Engle,  5  Cent.  Rep.  907. 
As  to  the  evidence  necessary  to  establish  the 
contract,  see — 

Walls's  Appeal,  18  Weekly  Notes,  30 ;  1  Amer. 
460. 

Graham  r.  Graham,  10  Casey,  475. 

Leidig  v,  Coover,  11  Wr.  584. 

Larken's  Estate,  16  Wbbklt  Notes,  543. 

McCk>nneirB  Appeal,  1  Out.  31. 

Pioken's  Estate,  14  Wbbklt  Notes,  407. 

Horton's  Appeal,  13  Nor.  62. 

Josiah  Funcky  for  defendant  in  error. 
The  questions  raised  by  plaintiffs  in  error  were 
not  raised  in  the  Court  below,  and  therefore  there 
should  be  no  reversal. 

Spencer  t;,  Kankel,  2  Gfrant,  406. 

Donnan  v.  Turnpike  Co.,  3  Watts,  126. 

Weaver's  Estate,  1  <;asey,  434. 

Raosh  V.  Miller,  12  Har.  277. 

Garrett  v.  Jackson,  8  Id.  331. 

Pickle  V.  Mekesseck,  9  Id.  232. 

It  was  not  error  for  the  Court  to  submit  to  the 
jury  the  evidence  of  the  special  contract  to  pay 
for  the  services  of  Mrs.  Arnold  with  the  instruc- 
tions accompanying  the  submission. 

Kidder  o.  Boom  Co.,  12  Har.  193. 

Howard  Ex.  Co.  v.  Wile,  14  Sm.  205. 

Egbert  v.  Payne,  3  Oat.  239. 

Schoch  V.  Garrett,  19  9m.  144. 

April  30,  1888.  The  Court.  Having  read 
with  close  attention  the  whole  of  the  testimony 
in  this  case,  we  are  constrained  to  say,  that  in 
our  opinion  there  was  no  evidence  of  an  express 
contract  for  the  services  of  the  plaintiff's  wife, 
and  hence  there  could  be  no  recovery  for  that 
part  of  the  plaintiff's  claim.  That  Arnold  had 
no  better  claim  than  his  wife,  for  the  value  of 
her  services,  was  ruled  distinctly  in  Fatton  v. 
Conn  (114  Pa.  183),  and  in  Houck  v,  Houck 
(99  Pa.  552).  In  the  former  of  these  cases  we 
said  ;  <*  Although  after  marriage  her  services  be* 
long  to  her  husband,  yet,  if  the  wife  under  the 
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circumstances,  owing  to  the  absence  of  an  ex- 
press contract,  might  not  recover,  the  hosband 
can  have  no  higher  right."  In  the. present  case, 
therefore,  the  claim  must  be  regarded  precisely 
as  if  the  action  had  been  brought  in  the  name 
and  right  of  th^  wife.  Arnold's  wife  was  the 
daughter  of  the  deceased  Samuel  Ulrich.  In  his 
will  he  made  no  provision  for  the  payment  of  his 
daughter*s  services  in  nursing  him,  and  during 
his  life  while  living  in  the  plaintiff's  family  he 
insisted  upon  paying,  and  made  a  special  contract 
for  the  payment  of  hijB  boarding  at  ten  dollars  a 
month.  He  was  scrupulously  careful  to  make 
these  monthly  payments  for  a  number  of  years, 
and  down  until  a  very  short  time  before  his 
death.  For  the  small  balance  due  ibr  board, 
$22.28,  the  plaintiff  is  clearly  Entitled  to  recover, 
and  as  to  that  there  is  no  dispute.  It  is  thus 
apparent  that  the  deceased  was  quite  alive  to  the 
necessity  of  an  express  contract,  with  well  de- 
fined terms,  with  reference  to  his.  boarding. 
Having  this  sense  of  his  responsibility  H  might 
well  be  expected  that  if  he  really  intended  to 
make  payment  for  the  filial  services  of  his  daugh- 
ter in  nursing  him,  he  would  at  least  take  some 
pains  to  define  with  certainty  the  limits  of  his 
obligation  in  that  regard.  And  it  would  also  be 
expected  that  if  the  son-in-law  or  the  daughter 
intended  to  claim  compensation  in  money  for  the 
filial  services  of  the  daughter  in  nursing  her 
father  during  his  sickness  and  his  suffering,  they 
would  have  made  such  demand,  or  at  least  ex- 
pressed their  intention  to  do  so,  or  their  desire 
for  such  compensation  during  the  lifetime  of  the 
father.  In  point  of  fact  there  is  not  a  shred  of 
such  testimony  in  this  case.  Not  a  witness  has 
testified  to  the  least  expression '  or  even  a  desire 
for  compensation  by  the  plaintiff  or  his  wife  at 
any  time  during  the  life  of  the  deceased.  The 
services  in  question  were  rendered  during  several 
years  before  Samuel  Ulrich's  death,  and  at 
times  they  must  have  been  somewhat  onerous  and 
personally  offensive.  They  were,  however,  merely 
such  services  as  any  daughter  would  naturally  ren- 
der, and  indeed  ought  to  render,  to  a  sick  parent 
residing  under  her  own  roof.  So  far  as  the  plain- 
tiff and  his  )Vife  are  concerned,  no  thought  of 
claiming  compensation  for  these  services  seems 
ever  to  have  been  expressed  or  entertained  until 
after  her  father's  death.  The  case  is,  in  truth, 
singularly  barren  of  the  usual  loose  expressions 
which  are  always  relied  upon  in  cases  of  this 
kind  in  support  of  the  claim.  There  are  very 
few  of  them,  and  they  do  not  in  the  least  degree 
indicate  the  terms  of  ap  express  contract  to  pay 
for  the  services  in  question.  The  whole  of  the 
testimony  appears  in  the  following  extracts: 
Alice  Zwier,  a  daughter  of  the  plaintiff,  testified 
that  the  deceased  said  in  her  presence,  **  ^  I  am  a 
great  trouble' — he  said  he  knew  he  made  lots  of 


trouble  already,  but  after  he  was  dead  my  father 
and  mother  should  be  paid  good  for  it."  And  at 
another  time*—**  he  said  his  time  was  abort ;  that 
he  was  a  big  trouble  already,  but  after  bia-  deaUi 
my  father  and  mother  should  be  paid  good  far 
the  trouble  they  had."  Thia  was.  said  not  to  the 
plaintiff  or  his  wife,  but  to  the  witneas,  and  tbene 
is  no  proof  that  either  the  plaintiff  or  hia  wife 
was  present.  It  of  course  is  fatally  uncertain  as 
to  what  the  compensation  was  to  be,  or  how  or  ia'^ 
what  manner  it  was  to  be  paid.  Aa  the  payment 
was  only  to  be  ^ter  the  testator's  death  the  onlj 
inference  that  can  be  drawn  is  that  he  intended 
to  make  some  testamentary  provision  for  the  pay* 
ment.  This  was  not  done,  and  was  no  donbt 
disappointing,  but  as  proof  t)f  an  express  ooa- 
tract  to  pay,  the  declaration  baa  not  the  slighteat 
significance,  and  is  absolutely  worthless. 

John  A.  Arnold,  a  son  of  the  plaintiff,  testified 
in  reply  to  a  question  as  to  what  his  grandfather 
had  said  about  paying  his  father  for  services  io 
nursing  him,  as  follows :   *'  He  said  he  would  like 
if  my  father  would  get  paid  for  his  big  trouble." 
Being  asked  to  repeat  the  exact  words  he  said  ; 
'*He  asked  me,  *John  are  you  here?'     I  aaid 
yes.     *  Are  the  boys  here?'     Says  I,  No.     Father 
wakened  up  and  asked  him  if  he  should  write  to 
them  again.     He  said,  no,  they  knew  it  and  that 
is  enough,  and  he  would  like  to  see  that  my  father 
got  paid  for  his  trouble.  ...  .  .  Be  said  until  be 

was  paid  there  is  not  much  left  any  more." 

Here  also  is  an  entire  absence  of  any  agreement 
to  pay  anything,  merely  the  expression  of  a  de« 
sire  that  the  plaintiff  might  be  paid«  But  whether 
for  his  own  services  or  his  wife's,  whether  daring 
the  life  of  the  testator  or  after  his  death,  whether 
by  a  testamentary  provision'  or  by  the  consent  of 
the  other  children,  and  what  amount — all  are  left 
in  hopeless  uncertajnty.  As  to  any  specific  agree- 
ment to  pay  any  defined  sum,  of  course  these 
declarations  are  proof  of  nothing.  Joseph  Arnold, 
the  plaintiff's  brother,  testified  that  in  a  conver- 
sation at  one  time  with  the  testator  he  said, 
'*  Yes,  but  the  great  trouble  I  must  make  to  Mrs. 
Arnold.  And  I  said,  well  you  can't  help  tbati 
and  I  guess  you  will  get  good  nursing,  and  he 
said  yes  it  could  not  be  better.  He  said  it  could 
not  be  better,  and  he  said,  it  will  all  come  right 
once.  Wiiat  he  meant  by  that  I  didn't  ask  him." 
It  is  unnecessary  to  say  more  than  that  this  de- 
claration proves  absolutely  nothing  in  support  of 
the  theory  of  a  contract. 

The  only  remaining  witness  was  A.  Stanley 
Ulrich,  who  testified  that  in  a  conversation  with 
him  the  old  man  said,  '<  Then  he  complained 
that  the  other  children  did  not  come  to  Qee  him, 
but  that  quite  likely  after  his  death,  they  would 
come,  that  he  hadn't  more  than  a  few  thousand 
dollars,  and  that  after  paying  the  funeral  expenses 
he  would  not  have  enough  left  to  pay  Henry  for 
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the  great  trouble  he  bad  been  to  him."  Tliis 
alM  was  said  not  to  the  plaintiff  or  bis  wife,  but 
to  the  witness;  no  contract  to  pay  anything 
during  testator's  life  was  indicated,  no  certain  or 
fixed  sum  was  expressed,  or  any  means  of  ascer- 
taining what  the  compensation  was  to  be.  The 
serrioes  had  all  been  rendered,  as  it  was  but  a 
few  days  before  the  old  man's  death,  and  instead 
of  being  proof  of  any  agreement  to  pay  any  sum 
whatever  for  the  services,  this  declaration  proves 
BOthing  more  than  the  thought  or  belief  that  if  a 
claim  was  made  after  his  death  and  was  allowed, 
it  might  require  the  most  of  his  remaining  estate 
to  pay  it. 

The  foregoing  is  absolutely  all  of  the  testimony 
upon  which  the  claim  of  the  plaintiff  is  based. 
Instead  of  proving  any  defined,  express  contract, 
it  disproves  it.  There  is  not  a  single  element  of 
an  absolute  agreement  in  it.  It  would  be  a 
weariness  to  review  the  cases  in  which  we  have 
condemned  this  sort  of  evidence,  and  it  is  quite 
unnecessary.  The  requirements  of  the  law,  as 
long  established  in  this  Commonwealth,  in  refer- 
ence  to  claims  of  this  character,  are  certainly  not 
unreasonable,  and  they  ought  to  be  rigidly  en- 
forced. Mere  loose  and  rambling  declarations  of 
an  aged  and  infirm  parent  expressing  gratitude 
for  the  services'  of  a  child  during  a  period  of  ill- 
ness and  of  suffering,  services  which  all  right- 
minded  children  willingly  render  to  their  stricken 
parents  without  thought  of  mercenary  reward,  or 
expressing  a  desire  that  payment  should  be  made 
for  them,  or  the  hope  that  compensation  shall  be 
rendered  aAer  death,  are  not  a  contract  nor  the 
eridenee  of  one,  between  persons  thus  related. 
It  is  at  best  but  an  ill-judged  and  .misplaced 
sympathy  which  prompts  juries  to  dignity  such 
declaratiods  and  expressions  with  the  qualities  of 
a  positive  and  express  contract.  It  is  in  deroga- 
tion of  our  common  humanity  and  of  the  best 
instincts  of  our  race  and  ought  never  to  be  en- 
couraged by  the  tribunals  which  administer 
justice.  If,  in  any  given  case  a  child  expects  to 
be  paid  for  filial  services  to  an  infirm  parent,  let 
him  or  her  conform  to  the  law,  and  enter  into  a 
specific  and  definite  contract  with  the  parent, 
during  the  parent's  life,  fixing  the  character  of 
the  services  and  determining  positively  the  fact 
that  compensation  is  to  be  paid  for  it.  When 
this  is  done,  the  Courts  will  see  that  the  contract 
is  enforced ;  when  it  is  not  done,  claims  for  such 
services  when  presented  as  legal  obligations  do 
not  deserve  the  slightest  consideration.  As  it 
is  error  to  submit  to  a  jury  a  question  of  which 
there  is  no  evidence,  the  assignments  of  error  are 
all  sustained. 

Judgment  reversed,  and  a  new  venire  awarded. 

Opinion  by  Green,  J. 

Trdnxbt,  J.,  absent.  h.  c.  o. 


Jan.  '87,  360.  Pebniary  28,  1888. 

Rank  v.  Rank. 

Separate  use — Tenancy  by  the  curtesy — Deed — 
Ocmstruction  of. 

Where  real  estate  is  oonveyed  to  a  married  woman,' 
'*  her  heirs  and  assigns  exolnaiiwly  of  her  hasband, 
to  her  onlj  proper  use,  benefit,  and  behoof  exclasively 
as  aforesaid,"  her  hasband  is  not  thereb/  deprived 
of  his  tenancy  by  the  curtesy  in  such  estate.  No  in- 
tention is  apparent  to  exclude  him,  except  from  the 
fee. 

Error  to  the  Common  Pleas  of  Montour  County* 
Assumpsit,  by  Kate  £.  Bank  against  Daniel 
W.  Rai>k,  for  the  recovery  of  a  balance  alleged 
to  be  due  the  plaintiff  on  account  of  the  indorse- 
ment of  certain  promissory  notes  for  the  defend- 
ant, and  also  upon  a  book  account  and  for  money 
loaned  to  him. 

On  the  trial,  before  Sittser,  P.  J.,  of  the 
forty-fourth  judicial  district,  the  defence  set  up 
was  as  follows:  On  February  26,  1844,  John 
McGinness  by  deed  conveyed  to  his  daughter 
Catharine.  Rank  a  certain  farm.  The  habendom 
in  the  deed  contained  the  following  words  ^^- 

"  To  have  and  to  hold  the  said  two  tracts  of  land, 
hereditaments,  and  premises  hereby  granted  and  re- 
leased or  mentioned,  or  intended  so  to  be  with  the  ap- 
portenanoes  nnto  the  said  Catharine  Rank,  her  heirs 
and  assigns  ezdasivelj  of  her  said  husband  to  the 
only  proper  use,  benefit,  and  behoof  of  her,  the  said 
Catharine  Rank,  exclusively  as  aforesaid^  her  heirs 
and  assigns  forever." 

Catharine  Rank  afterwards  resided  on  the  farm 
with  her  husband  Joseph,  and  in  1879  died, 
leaving  her  surviving  her  said  husband  and  two 
children,  the  plaintiff  and  defendant.  By  her 
will  she  devised  said  farm  to  the  said  two  children. 
The  daughter  Kate  E.  Rank  and  Joseph  Rank 
continued  in  possession  of  the  farm,  the  latter 
claiming  the  same  as  tenant  by  the  curtesy.^  The 
defendant  contended  that  he  together  with  the 
plaintiff  were  tenants  in  common  of  the  farm,  and 
that  his  father  was  not  entitled  to  any  curtesy 
therein.  He  further  claimed  that  the  amounts 
laid  out  by  the  plaintiff  to  take  up  the  said  notes, 
as  well  as  the  other  moneys  advanced  by  her  for 
which  she  brought  suit,  were  advanced  on  ac- 
count of  the  defendant's  one-half  interest  in  the 
products  of  the  farm,  and  that,  therefore,  there 
was  in  reality  nothing  due  by  him  to  the  plaintiff. 

The  Court,  in  answer  to  a  number  of  defend- 
ant's points,  refused  to  charge  that  plaintiff  and 
defendant  were  entitled  to  the  possession  of  the 
farm  as  tenants  in  common  thereof,  and  charged 
that  Joseph  Rank  was  entitled  to  such  possession 
as  tenant  by  the  curtesy. 

Verdict  and  judgment  for  the  plaintiff.      The 
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defendant  thereupon  took  this  writ,  aeaigning  for 
error  the  answers  to  defendant's  points  and  the 
charge  of  the  Court  as  above. 

Daniel  W,  Bank  and  James  Scarlett  for  plain- 
tiff in  error. 

The  intention  of  the  grantor  was  clear,  to  ex- 
clude the  tenancy  by  the  curtesy. 

Cochran  r.  O'Heam,  4  W.  &  S.  99. 

Btokes  V.  McKibben,  1  Harris,  268. 

Bigler  v.  Cloud,  2  Id.  368. 

Ege  V.  Medlar,  11  Id.  100. 

Faires's  Appeal,  Id.  29. 
Edward  Sayre  Gearhart,  for  defendant  in  error. 
Whatever  was  the  intention  of  the  grantor,  the 
legal  effect  of  his  language  must  oontroL 

Anman  v.  Auman,  9  Parris,  344. 

Reifsnyder  v.  Hunter,  19  Penoa.  St.  44. 
There  being  nothing,  therefore,  in  the  said 
deed  which  goes  to  show  any  intent  on  the  part 
of  John  McGinness  to  deprive  the  said  Joseph 
Rank  of  his  rights  to  the  tenancy  by  the  curtesy 
in  the  premises  so  conveyed  to  his  wife  Catharine 
Rank, 'and  as  there  is  an  entire  absence  of  such 
intent  in  this  case,  equity  will  not  interfere  with 
the  legal  intendment  of  such  deed. 

Cochran  ».  O'Hern,  4  W.  &  8.  95. 

Stokes  V,  MuKibben,  1  Harris,  267. 

£ge  V,  Medlar,  83  Pa.  St.  Rep.  87. 

Dubs  V.  Dabs,  31  Id.  154. 

April  80,  1883.  The  Court.  This  was  an 
action  of  assumpsit  brought  by  the  plaintiff,  Kate 
E.  Rank,  against  the  defendant,  Daniel  W.  Rank, 
for  the  recovery  of  a  balance  alleged  to  be  due 
her  on  two  promissory  notes,  a  book  account,  and 
money  loaned.  The  case  presents  no  legal  pecu- 
liarity except  that  arising  from  the  character  of 
the  defence.  This  defence  was  that  the  plaintiff's 
charges,  as  well  as  the  notes  on  which  she  was  the 
alleged  ac<;ommodation  indorser,  created  no  obli- 
gation on  part  of  the  said  defendant,  and  ought^ 
not  to  have  been  charged  against  him,  forasmuch 
as  the  said  charges  were  made  for  produce  raised 
on  a  farm  in  which  they,  the  said  parties,  were 
tenants  in  conunon,  and  that  the  money  used  to 
lift  said  notes,  as  well  as  any  other  money  ad- 
vanced by  the  plaintiff  to  the  defendant,  was,  in 
like  manner,  the  product  of  grain  and  other 
marketable  articles  grown  upon  the  said  farm, 
and  of  which  he,  the  defendant,  was  the  owner 
of  one-half;  that  the  said  advancements  were  on 
account  of  his  share  of  the  products  aforesaid, 
and  that  he  owed  her  nothing.  The  claim  thus 
presented  originates,  according  to  the  defendant's 
theory,  in  manner  following:  On  the  26th  of 
February,  1844,  John  McGinness  executed  to 
his  daughter  Catharine,  the  mother  of  the  contest- 
ants, intermarried  with  Joseph  Rank,  the  farm 
now  in  controversy,  in  which  deed  there  is  said 
to  be  a  separate  use  clause,  in  the  following 
language :  '*  Witnesseth  that  the  said  John  Mc- 
Ginness ....  doth   grant,  bargain  and  sell," 


etc.,  *'  unto  the  said  Catharine  Rank,  and  to  her 
heirs  and  assigns  exclusively  of  her  said  hosband, 
all  that  messuage,"  etc     Catharine  Rank,  the 
grantee  named  in  the  deed  above  mentioned,  died 
on   the   dlst   of  September,  1879,  leaving  ber 
husband,  Joseph  Rank,  father  of  the  plaintHFand 
defendant,  in  full  life,  and  the  real  estate  devolved 
on  her  two  children,  Danial  W.  and  Kate  £., 
by  devise  in  fee.    Now  Joseph  Rank  claims  the 
possession  of  the  property  as  tenant  by  the  cur- 
tesy and  the  plaintiff  holds  under  him.    If  this 
claim  is  lawful,  the  defence  fails,  for  it  is  founded 
upon  the  alleged  right  of  the  defendant  to  have 
one-half  of  the  net  proceeds  of  the  farm  as  ten- 
ant in  common  with  his  sister.     What  then  is  the 
status  of  Joseph  Rank  ?    The  Court  below  sus- 
tained his  claim,  and  so  ruled  this  branch  of  the 
case  against  the  defendant.     In  this  we  think  the 
learned  Judge  ivas  right.     We  cannot  agree  that 
there  shall  be  a  departure  from  the  statutory  rale 
of  succession  to  realty  unless  it  is  very  clearly 
made  to  appear  that  the  grantor  so  intended.  He, 
perhaps,  intended  a  separate  use  for  his  daughter 
during'  her  life^  but  even  this  is  doubtful,  for,  in 
the  first  place,  he  creatied  no  trust  for  her  protec- 
tion, and  we  msky  well  suppose  that  he  did  not 
intend  she  should  till  the  farm  without  her  bos- 
band's  help,  or  that  the  fruits  thereof  when  produced 
by  their  joint  labor  should  be  for  her  exclusive 
use.     In  the  second  pUice,  he  certainly  did  intend 
to  vest  the  fee  in  her  alone,  and  if  we  adhere  to 
his  words,  he  intended  nothing  else.     The  grant 
was  to  her  and  her  heirs  and  assigns  *^  exdusivelj 
of  her  said  husband."     But  from  what  is  he  ex- 
cluded ?    Clearly  from  the  fee.     McGinness  did 
not  intend  to  vest  a  joint  estate  in  the  hosband 
and  wife,  but  she  was  to  take  as  though  she  were 
sole.     But  not  to  assume  what  was  noV  mooted  in 
the  Court  below,  we  will  take  the  language  of 
the  deed  to  mean  a  separate  use,  and  it  could 
mean   nothing    more.     What  then?     She  ^-as 
vested   with  tlie  fee  simple;  that  gave  her  tlie 
separate  use.     But  the  fee  passed  to  her  with  all 
its  incidents,  and  curtesy  was  one  of  those  inci- 
dents.    It  is  folly  for  one  to  convey  an  absolute 
estate  and  at  the  same  time  attempt  to  impose  con- 
ditions ;  the  two  things  are  inconsistent,  and  can- 
not stand   together.     From   this  case   we  may 
learn  the  futility  of  such  an  attempt,  for  it  is  on- 
questionable  that  Mrs.  Rank   might  have  con- 
veyed to  her  husband,  or  any  one  eke  the  next 
hour  after  she  i^oeived  the  delivery  of  the  deed. 
It  is  urged,  l^wever,  that  the  grantee  and  lier 
heirs  were  to  take  exclusively  of  ber  basband, 
but  this  idea  seems  to  ignore  the  fact  that  the 
word  *<  heirs"  as  used  in  the  deed,  does  not  des- 
ignate persons  who  are  to  take,  but  is  a  word  of 
limitation  only,  and  used  to  describe  the  charac- 
ter of  the  estate  conveyed  to  her ;  that  is,  a  fee 
simple ;  an  estate  unincumbered  by  oonditioiis  of 
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anj  kind.  Dubs  v.  Dubs  (91  Pa.  149)  has  in  it 
(he  elements  of  a  better  ease  for  the  support  of 
the  proposed  theory  than  the  one  in  hand,  but 
even  it  was  found  wanting  of  that  which'  was 
necessary  for  the  exclusion  of  the  husband's 
rights.  The  gift  in  that  case  was  <*  in  trust  for 
my  daughter  Adelaide,  and  her  heirs,"  and  as  to 
the  annual  produce  <Mn  trust  for  the  sole  and 
aepamte  use  of  my  said  daughter  Adelaides  with- 
Mt,  and  free  from  the  control  of  any  husband 
to  whom  she  may  be  married,  and  without  any 
power  of  her,  or  i^^  her  and  her  husband  to  alien 
or  dispose  of  the  estate,  or  principal  of  the  money 
by  deed,  mortgage,  or  any  other  instrument  or 
eontrivance.*' 

Here  is  a  separate  use  trust,  and  also  an  ex- 
press prohibition  of  the  power  of  alienation, 
neither  of  which  is  to  be  found  in  the  deed  of 
John  McGinness  to  his  daughter  Catharine,  and 
yet  we  held  this  to  be  an  eqnitable  fee,  and  that 
there  was  nothing  to  prevent  its  descent  as  a  fee. 
Obserre  how  completely  the  principle  here  an- 
ooonced  covers  the  present  proposition  :  Adelaide 
had  but  an  equitable  estate,  whkh  by  the  trust 
was  pat  beyond  the  reach  of  her  husband,  and 
at  her  death  the  fee  vested  in  her  heirs  aiid  the 
equity  merged,  yet  was  her  husband  held  to  be 
entitled  to  curtesy.  Fairies*8  Appeal  (23  Pa. 
29)  was  a  case  involving  the  distribution  of  per- 
sonalty, nevertheless,  in  principle  it  is  much  the 
eame  as  the  one  cited.  There  was  a  devise  of 
both  real  and  pei*8onal  property  to  a  married 
woman  for  her  separate  use  with  the  provision 
^  that  the  same  shall  not  be  liable  for  any  con- 
tr»ct«  of  her  present  or  any  future  husband,  or 
rabject  to  curtesy,  or  any  life  estate,  or  of  any 
nmrital  rights  whatever  of  any  such  husband, 
unless  she  shall  see  fit  to  give  him  benefit  or  ad- 
vantage th^ein  by  will  or  writing  in  the  nature 
of  a  last  will." 

A  provisioil  such  as  this  would  seem  to  be 
sweeping  enough  to  exclude  the  husband  from 
every  shadow  of  right  in  his  wife's  property; 
nevertheless,  we  held  that  as  the  donee  took  an 
abedote  title,  the  separate  use  clause  did  not,  on 
her  death,  prevent  the  husband  from  claiming  as 
her  distributee.  Or,  as  we  said,  per  Mr.  Justice 
LowKiB,  <*  the  attempt  to  set  aside  the  statute 
order  of  descents,  without  also  providing  a  dif- 
ferent order,  is  necessarily  ineffectual."  These 
cases  show  conclusively  that  even  a  separate  use 
trast,  without  more,  cannot  de^ve  the  husband 
of  his  curtesy,  or  of  his  right  as  distributee  in 
his  deceased  wife's  property.  In  the  case  in 
hand,  however,  there  is  no  trust  of  any  kind,  but 
an  absolute  legal  estate,  which  must  necessarily, 
at  her  dea^h,  pass  to  her  heirs  or  legatees  incum- 
bered with  the  husband's  curtesy.  Such  being 
the  case  the  defence,  based  on  the  defendant's 
interpretation  of  the  deed,  failed,  and  what  re- 


mained was  for  the  jury,  who  were  guided  by  in- 
structions from  the  Court  which  seem  to  us  tinim- 
peachable. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  C.  J. 

Tbdkkey,  J.,  absent.  L.  l.,  jn 


Jan.  '87,  200.  February  27, 1888. 

Rank  v.  Rank, 

Arhitration-^Award$-'^OorrecH((mofhy  Oommon 
Plec» — lUview  of  on  iorit  if  error —  When  ease 
not  referred  bach—^Act  of  June  16,  1886,  §  6, 
and  §7.  ^ 

While  sect.  7  of  the  Act  of  June  16, 1836  (P.  L.  717), 
referring  to  voluntary  arbitration,  provides  that  **  if  it 
shall  appear  to  the  Court  that  the  referees  have  made 
a  mistime,  in  factor  law,  it  shall  be  lawful  for  such 
Conrt  to  refer  the  cause  back  to  the  same  referees  for 
such  further  or  other  proceedings  therein  as  shall  be 
expedient,"  the  Courtis  not  bound  in  every  case,  even 
though  they  find  that  a  mistake  has  been  so  made, 
to  refer  the  case  back  to  the  arbitrators. 

In  a  case  of  voluntary  arbitration,  the  arbitrators 
awarded  'Mn  favor  of  the  plaintiff  for  the  sum  of 
1319.26.*'  Bxoeptions  to  this  award  were  filed  in  time, 
bat  dismissed  for  a  technical  defect,  after  the  time  for 
excepting  had  expired.  The  Court,  however,  extended 
the  time,  allowed  exceptions  to  be  filed,  and  evidence 
to  be  taken  in  support  of  them,  and  in  redaction  of  the 
amount  of  the  award  afterwards  upon  this  evidence 
the  Court  declined  to  approve  the  award  unless  plain- 
tiff would  consent  to  reduce  the  amount  thereof  to 
1147.50.  Tlie  plaintiff  accepted  judgment  in  said  sum. 
On  writ  of  error : 

Uddy  that  though  the  Court  below  thought  the 
award  had  been  excessive,  they  were  not  boand  to  re- 
fer the  case  back  to  ^he  arbitrators  for  farther  proceed- 
ings, bat  were  justified  in  making  an  order  reducing 
the  amount  of  the  award. 

Error  to  the  Common  Pleas  of  Montour 
County. 

Assumpsit,  by  Joseph  Rank  against  Daniel  W. 
Rank,  to  recover  on  a  contract  of  sale  of  grain  and 
farm  produce. 

The  case  was  referred  by  agreement  of  the 
parties  to  arbitrators  under  the  Act  of  June  16, 
18d6,  §  6  (quoted  at  length  in  the  opinion  of  the 
Supreme  Court,  infra.)  The  arbitrators  made 
an  award  "  in  favor  of  the  plaintiff  for  the  sum  of 
$319.26.''  The  defendant  filed  exceptions  to  the 
report  of  the  arbitrators  in  proper  time.  These 
exceptions  assumed  that  the  reference  had  been, 
under  §  3  of  above  Act,  and  were  accordingly 
dismissed.  The  defendant  was  granted  further 
time  to  file  exceptions  under  §  6  of  said  Act  and 
to  take  testimony  in  support  thereof,  for  the  pur- 
pose of  showing  that  the  award  was  excessive. 
Considerable  testimony  having  been  taken,  the 
Court,  in  an  opinion  by  Elwell,  P.  J.,  reviewed 
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the  case  and  the  evidence,  and  concluded  as  fol* 
lows ;  **  So  far  as  I  can  learn  from  the  evidence 
the  only  claim  of  the  plaintiff  which  was  sus- 
tained by  legal  evidence  was  the  one  hundred 
dollars,  first  above  mentioned,  amounting  now 
wi(b  the  interest  to  $147,50,  If  the  plaintiff  will 
accept  a  judgment  for  that  sum  the  exceptions 
will  be  disallowed,  otherwise  the  report  of  the  re- 
ferees will  be  set  aside.'' 

The  plaintiff  thereupon  filed  the  following  pa- 
per: "  And  now^  December  15th,  1886,  in  accord* 
ance  with  the  decree  of  Court  in  an  opinion 
rendered  in  the  above  stated  case  and  filed  of  re- 
cord December  6,  1886,  I,  Joseph  Hank,  the 
above  named  plaintiff,  do  hereby  consent  to  tak^ 
judgment  in  the  above  stated  case  for  one 
hundred  and  forty-seven  dollars  and  fifty  cents 
($147^50),  reserving,  however,  the  right  to  pro- 
ceed by  any  other  form  of  action  or  leo^al  pro- 
ceeding for  the  recovery  of  my  claim  on  account 
of  the  items  held  by  the  Court  not  recoverable 
in  this  case." 

From  this  judgment  the  defendant  took  this 
writ  assigning  for  error  the  action  of  the  Court  in 
not  referring  the  case  back  to  the  arbitrators,  and 
that  the  award  should  have  been  further  reduced 
under  the  evidence. 

Daniel  W.  Bank  and  James  Scarlet,  for  the 
plaintiff  in  error. 

The  award  should  have  been  set  aside  and  the 
case  referred  back. 

Post  V.  Sweet,  8  S.  &  R.,  391. 

Shaw  r.  Pierce,  4  Binnej,  485. 

Midd  V.  Emmett,  22  Smith,  IftO. 

Williams  r.  Craig,  1  Dallas,  315. 
Edward  Sayre  Gearhart,  for  defendant  in  error. 
No  error  appears  on  the  record,  and  therefore  this 
Court  will  not  review  the  case. 

Sands  v.  Rolshoose,  3  Barr,  456. 

Rogers  v.  Playford,  2  Jonea,  184. 

R,  R.  Co.  r.  Ashton,  3  Webklt  Notes,  281. 
The  Court  in  confirming  an  award  of  arbitra- 
tors may  impose  terms. 

See  I'.  Wilcox,  2  S.  &  R.  48. 

South  i;.  South,  7  Barr,  195. 

Wogland  v.  Barnes,  1  Binney,  109. 

Dennis  v.  Barker  &  Co.,  4  Id.  484. 

Auber  v.  Baler,  2  Id.  583,  and  ^te. 

April  30,  1888.  The  Court.  This  case  was 
referred  by  the  parties  in  open  Court  under  the 
6th  section  of  the  Act  of  16th  June,  1836,  which 
provides  as  follows :  ^<  In  all  cases  where  the  par- 
ties to  any  suit  shall  ....  consent  to  a 
rule  of  Court  for  referring  the  matters  in  such 
suit  to  certain  persons  mutually  chosen  by  them, 
the  award  of  such  referees,  if  made  according  to 
the  submission  of  the  parties,  being  approved  by 
the  Court  and  entered  upon  the  record,  shall  have 
the  same  effect,  and  shall  be  deemed  and  taken 
to  be  as  available  in  law  as  the  verdict  of  the  jury, 
and  the  party  in  whose  favor  such  report  shall  be 


made,  whether  plaintiff  or  defendant,  shall  have 
judgment  thereon  and  the  like  process  for  the  re* 
covery  thereof  as  on  a  verdict  in  an  action  com* 
menced  by  such  party."  The  award  in  due  form 
was  *'in  favor  of  the  plaintiff  for  the  sum  Off 
$319.26.''  Exceptions,  predicated  on  the  errone* 
ous  assumptiob  that  the  reference  was  under  the 
3d  section  of  same  Act,  were  filed  in  time ;  bot, 
being  irrelevant  and  without  merit,  they  were 
summarily  disposed  of,  and  Ihe  case  might  well 
have  ended  there.  The  Court,  however,  as  nat-^ 
ter  of  grace,  permitted  the  defendant  to  file  8up« 
piemen tary  exceptions  and  take  testimony  in  sn^ 
port  thereof,  for  the  purpose  of  showing  that  the 
award  was  excessive  in  amount.  After  a  careful  ex* 
ami  nation  and  consideration  of  the  evidence,  the 
learned  President  of  the  Common  Pleas  came  to 
the  conclusion  that  some  of  the  Items  included  in 
the  award  had  not  been  *<  sustained  by  legal  evi- 
dence," and  he  accordingly  declined  to  approve 
the  award  unless  plaintiff  would  consent  to  reduce 
the  amount  thereof  to  $147.50.  By  writing  filed 
within  the  time  fixed  by  the  Court,  plaintiff,  ^re- 
serving the  right  to  proceed  by  any  other  form  of 
action  or  legal  proceeding  for  recovery  of  "  the 
amount  involved  in  the  items  referred  to,*'  con- 
sented to  accept  judgment  for  said  sum  of  IHT.dO, 
and  the  same  was  accordingly  entered. 

The  subjects  of  complaint  in  the  specifications 
of  error  are  that  the  Court  did  n6t  refer  the  cause 
back  to  the  referees,  and  that  it  did  not  further 
reduce  the  amount  of  the  award  or  vacate  it  alto- 
gether. Such  complaints  as  the.se  come  with  bad 
grace  from  a  party  who  has  already  received  at 
the  hands  of  the  Court  below  more  consideration 
than  in  strict  justice  he  was  entitled  to.  What 
was  done  after  his  irrelevant  exceptions  were  dis- 
posed of  was  matter  of  grace  and  resulted  in  quite 
as  full  relief  as  under  any  circumstances  could  ^e 
be  entitled  to. 

While  the  7th  section  of  the  Act  provides  that 
if  it  shall  appear  <*the  referees  have  made  a 
mistake  in  fact  or  law,"  the  Court  may  '*  refer 
the  cause  back  to  the  same  referees  for  such  other 
or  further  proceedings  thereon  as  shall  be  expedi- 
ent," the  Court  is  not  bound  to  do  so  in  every 
case.  If,  as  in  the  case  at  bar,  the  defendant 
complains,  not  of  any  defect  apparent  on  the  face 
of  the  award,  or  any  irregularity  in  the  proceed- 
ings, but  that  the  award  against  him  is  excessive  in 
amount,  in  that  it  includes  certain  items  that  were 
net  established  by  competent  evidence,  and  ap- 
peals to  the  Court  for  relief^ aad  the  same,  so  far  as 
he  is  entitled  thereto,  is  granted^  what  right  has 
he  to  complain  ?  It  is  a  mistake  to  suppsse  that  the 
Court  is  bound  in  every  case  where  the  award  of 
the  referees  appears  to  be  excessive  in  amount  to 
refer  the  cause  back  to  them.  Full  and  complete 
justice  may  be  done  by  making  an  order,  as  in 
this    case,    that    unless    a  portion   of  the  sum 
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awarded  be  remitted  by  plaintiff,  the  award  will 
be  set  aside,  in  analogy  to  the  practice  of  making 
conditional  orders  for  new  trial,  etc. 

The  authorities  cited  by  plaintiff  in  error,  do 
DO^  sostaiB  his  poaition  that  the  Court  erred  in 
not  recommitting  the  report  to  referees.  One  of 
tkem.  Poet  v.  Sweet  (8  S.  <&;  B.  891),  was  an 
award  of  arbitrators,  which  being  filed  in  the  pro- 
tbonotary's  office  liad  the  effect  of  a  judgment, 
and,  on  ^lure  of  either  party  to  appeal,  tl)e  same 
became  absolute.  Neither  of  the  other  cases 
(Pierce  r.  Shaw,  4  Bin.  485 ;  and  Kidd  v.  Em- 
Biett,  72  Pa.  150)  goes  so  far  as  to  say  that  when 
the  award  is  in  due  form  and  proceedings  regular, 
Bpon  their  face,  it  is  the  duty  of  the  Court  for  no 
other  cause  than  existed  in  this  case,  to  refer  the 
cause  back  to  the  referees.  In  the  case  last  cited 
there  was  a  lAanifest  error  on  the  face  of  the 
award  which  rendered  the  judgment  entered 
thereon  uncertain  and  incapable  of  execution,  and 
this  Court  reversed  the  judgment  in  order  that 
the  Court  below  might  re-commit  the  award  to  the 
referees  for  the  purpose  of  correcting  that  error. 

In  Sands  v.  Bolshouse  (8  Pa.  456)  it  is  said 
that  mistakes  which  appear' on  the  face'  of  a  re- 
port of  referees  are  reviewable  in  a  Court  of 
error ;  but,  for  the  correction  of  other  errors  com- 
mitted by  the  referees,  the  Court  below  is  the 
proper  tribunal. 

Tlie  record  discloses,  no  error  of  omission  or 
eommisson,  on  the  part  of  the  Court  below,  of 
which  plaintiff  in  error  has  any  just  reason  to 
eomphun. 

Judgment  affirmed. 

Opinion  by  Stbrrett,  J. 

Tbukkkt,  J.,  absent.  c.  k.  z. 


Jtn.  '88,  378,  372.  April  19, 1888. 

Decker  v.  Directors  of  the  Poor. 

Conpropst  v.  Directors  of  the  Poor. 

Desertion — Seizure  of  huthaniTs  irUereit  in  real 
estate  for  support  of  wife  and  child — Act  'of 
June  13,  1836. 

If  a  man  who  deserts  his  family  is  the  recipient 
under  a  will,  of  a  considerable  sam  over  which  he  has 
abeolate  oentrol,  it  is  neither  improper  nor  illegal  to 
eompel  him  to  share  that  income  with  his  family,  at 
least  to  the  extent  that  may  be  required  for  their  eco- 
nomical maintenance  aiid  support. 

It  is  unnecessary  to  determine  what  is  the  nature  and 
extent  of  his  interest  under  the  will.  It  is  8ui&oi«int 
te  know  that  he  has  under  his  control  an  income  in 
which  those  dependent  on  him  for  support  and  main- 
tenance are  entitled  to  participate. 

Certiorari  to  the  Quarter  Sessions  of^  Hunting- 
don County. 
Appeal  of  Paul  O.  Decker  from  an  order  of  the 


Quarter  Sessions  of  Huntingdon  County,  grant- 
ing a  warrant  to  the  directors  of  the  poor  &t  said 
county  to  collect  and  receiTO  the  rents  and  profits 
of  certain  real  estate  to  the  amount  of  $300,  and 
apply  the  same  to  the  support  of  the  wife  and 
child  of  said  Paul  O.  Decker. 

At  the  healing,  before  Purst,  P.  J.,  the  fol- 
lowing facts  appeared :  .Paul  O.  Decker  was 
married  to  Florence  Kirby  in  August,  187-5,  and 
three  months  afterward  deserted  her  and  left  the 
State,  returning  clandestinely  on  January  81, 
1887,  to  qualify  as  executor  of  his  father's  will. 
Mrs.  Decker  supported  herself  and  their  child 
until  March,  1887,  when,  because  of  ill  health, 
she  was  unable  tb  do  so.  She  then  applied  to 
the  directors  of  the  poor  foi*  relief,  who  made 
complaint  before  two  justices  of  said  county. 
The  justices  found  that  the  said  Paul  O.  Decker 
was  the  owner  of  lot  No.  215  in  the  borough  of 
Huntingdon,  and  issued  their  warrant  to  seize 
the  goods  and  chattels,  and  the  rents  and  profits 
of  the  real  estate  of  the  said  Decker  to  the  extent 
of  $300  per  year  for  the  support  of  his  wife  and 
child.  A  transcript  of  these  proceedings  before 
the  justices  was  duly  filed  in  the  Quarter  Sessions, 
and  a  rule  taken  to  show  cause  why  the  proceed- 
ings and  warrant  should  not  be  annulled,  and  the 
order  refused.  After  argument  had  npon  this 
rule  the  Court  filed  the  following  opinion  i — 

**  There  is  nothing  in  the  will  of  N.  C.  Decker 
exhibited  to  the  Court,  which  would  prevent  the 
seizure  of  the  rent  of  the  real  estate  devised  to 
the  trustee  of  Paul  O.  Decker,  arising  out  of  the 
clause,  that  it  shall  not  be  liable  for  his  debts. 

"  If  the  claim  of  the  directors  was  strictly  a 
'  debt,'  it  is  a  very  serious  question  whether  the 
will  of  N.  C.  Decker  was  intended  to  cover  sub- 
sequent debts.  This  claim  is  subsequent  to  the 
death  of  said  N.  C.  Decker,  and  there  is  no  expres- 
sion in  the  will  which  expressly  refers  to  future 
debts  which  Paul  O.  Decker  might  contract. 

'<  But  this  claim  is  not  in  the  nature  of  a  debt. 
It  is  intended  to  apply  to  the  estate  of  Paul  O. 
Decker,  to  the^  support  of  his  family — his  wife 
and  young  child.  The  legal  unity  existing  be- 
tween husband  and  wife  makes  them  one  so  far 
as  support  is  concerned — and  the  parental  relation 
is  such  that  the  ofispring  is  considered  his  own 
household,  and  part  and  parcel  of  his  own  sup- 
port. His  estate,  under  the  will  of  his  father, 
was  intended  to  be  applied  to  their  personal 
support,  which  embraces  his  wife  and  minor  child. 

*'  The  fourth  item  in  the  will  provides  that 
Thomas  M.  Conpropst,  the  trustee,  shall  every 
six  months  pay  over  to  Paul  O.  Decker,  or  to  the 
person  he  may  designate,  all  the  rents  and  profits 
of  every  kind,  etc.  etc.,  of  the  lot  designated  as 
No.  215,  in  the  borough  of  Huntingdon,  and  the 
trustee,  with  the  written  consent  of  said  Paul  O. 
Decker,  shall  have  power  to  sell  the  said  pro- 
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pertj,  and  invest  tbe  proceeds  for  the  sole  benefit 
of  Paul  O.  Decker,  or  turn  over  the  proceeds  to 
Paul  O.  Decker,  if  he  so  demand,  and  this  shall 
terminate  the  trust,  etc.  This,  in  o«r  opinion, 
gives  Paul  O.  Decker  such  absolute  or  benefldal 
ownership  of  the  property  devised  to  him,  and  of 
the  rents  and  profits  thereof,  tliat  will  warrant 
the  seizing  of  the  rents  for  the  support  of  his 
family.  When  a  husband  and  father  is  so  devoid 
of  a  sense  of  his  duty  and  the  obligations  resting 
upon  him  by  virtue  of  the  marital  relation  to 
support  his  wife  and  infant  child,  he  cannot  with 
any  reason  ask  the  Court  to  assist  him  in  avoid* 
ing  this  duty.  If  a  father,  possessed  of  as  much 
estate  as  this  defendant  seems  to  have,  will  per- 
mit his  infant  child  to  be  cast  upon  the  charities 
of  the  poor  house,  and  abandon  and  desert  his 
wife  without  cause,  he  cannot  be  heard  to  com- 
plain against  the  law  which  appropriates  a  part 
of  his  estate  for  their  support. 

**  We  therefore  approve  of  the  proceedings  in 
this  case  and  enter  judgment  accordingly." 

A  decree  was  entered  sustaining  the  warrant 
and  proceedings  in  the  case,  and  authorizing  the 
directors  of  the  poor  to  receive  the  rents  and 
profits  of  the  property  mentioned  to  the  amount 
of  $300  annually  for  the  use,  support,  and  main- 
tenance of  the  wife  and  minor  child  of  said 
Decker.  Whereupon  Paul  O.  Decker  and 
Thomas  M.  Conpropst  took  these  oertioraris,  as- 
signing as  error,  tnler  alia^  the  decree  of  the  Court. 
George  B,  Orlady  and  B.  Bruce  Petrtkin  for 
appellants. 

The  ownership  of  the  real  estate  was  in  Thomas 
Conpropst,  trustee,  and  the  rents  and  profits 
could  not  be  taken  for  the  payment  of  this  debt. 
The  will  makes  a  '*  spendthrift  trust"  which  is 
protected  from  the  payment  of  the  sum  directed 
by  the  justices. 

Earp's  Appeal,  26  Smith,  110. 

Fisher  v,  Taylor,  2  Rawle,  33. 

Asharst  v,  Guin,  5  W.  &  S.  323. 

Varra  v,  Parke,  7  Id.  19. 

Brown  v.  Williamson,  12  Casey,  338. 

Rife  V.  Geyer,  9  6mith,  395. 
^      Baohman  o.  Wolb«t,  2  Wbbklt  Notbi,  438. 

Overman's  A  p.,  7  Norris,  276. 

Thaokara  v,  Miutzer,  4  Oat.  151. 

PhUa  Trnst  Co.  v.  Guillou,  Id.  254. 
J.  R,  Simpson  (P.  M,  Lytle  with  him),  for 
appellees. 

This  is  a  claim  against  the  property  of  the  hus- 
band for  the  support  of  a  wife  and  child  under 
the  Act  of  June  13,  1836.  The  law  puts  this 
claim  ahead  of  the  trustee,  and  seizes  the  rents 
before  they  could  go  into  his  hands. 

Sterling  v.  Com'w'th,  2  Gr.  162. 
A  devise  with  power  of  disposal  passes  the  fee. 

Chnroh  r.  Disbrow,  2  Smith,  219. 

Schieffelin  v.  Keesler,  5  Rawle,  115. 

Ogden's  Ap.,  2a8Buth,  501. 


A  g\h  of  rents  aod  profits  is  a  gift  of  the  thing 
itself.. 

Van  Rensaler  t^.  Dankin's  Est.,  12  Harris,  252.     . 
It  is  not  necessary  that  the  person  whose  pro- 
perty is  seised  should  have  previous  notice. 
Overseers  v.  Smith,  2  S.  &  R.  362. 
Though  a  devise  is  to  a  husband  alone,  it  is 
intended  as  well  for  his  family. 
Ashnrst  V,  Given,  5  W.  &  S.  323. 

April  80,  1888.  The  Court.  This  is  a 
proceeding  under  the  29th  section  of  the  Act  of 
June  Id,  1836,  to  subject  so  much  of  the  rents, 
issues,  and  profits  of  certain  real  estate,  held  in 
trust  for  defendant  below  under  his  father's  will, 
as  will  be  sufficient  to  provide  for  his  deserted 
wife  and  child.  The  fact  that  they  were  both 
basely  deserted  by  him  is  too  clearly  established 
to  admit  of  any  doubt ;  and  the  only  question  is 
whether  the  delinquent  and  heartless  husband 
and  father  has  such  an  interest  in  the  real  estate 
in  question,  or  hi  the  rents,  issues,  and  profits 
thereof,  as  is  liable  to  seizure  under  the  provi- 
sions of  the  Act.  The  learned  President  of  the 
Quarter  Sessions  is  of  opinion  that,  he  has,  and 
in  that  we  fully  concur. 

The  will  of  Nicholas  C.  Decker,  creating  a 
trust  in  favor  of  his  son  Paul,  the  defendant  below, 
directs  the  trustee  to  pay  over  every  six  months 
to  the  cniui  que  trust  or  to  whomsoever  he  in 
writing  may  designate,  all  the  rents  and  profits  of 
every  kind  accruing  from  the  property  referred 
to.  He  is  thus  the  recipient  semi-annually  of  a 
considerable  sum  over  which  he  has  absolute 
control.  It  is  neither  improper  nor  illegal  to 
compel  him  to  do  what  it  should  have  been  his 
pleasure  to  do  voluntarily,  namely,  to  share  that 
income  with  his  helpless  wife  and  child,  at  least 
to  the  extent  that  may  be  required  for  their 
economical  maintenance  and  support. 

It  is  unnecessary  to  determine  what  is  the 
nature  and  extent  of  Paul  O.  Decker's  interest 
in  the  land,  or  the  proceeds  thereof,  under  his 
father's  will.  It  is  sufficient  in  this,  and  in  all 
similar  cases,  to  know  that  he  has  under  his  con- 
trol an  income  in  which  those  dependent  on  him 
for  support  and  maintenance  are  entitled  to  par- 
ticipate. If  promptly  enforced,  as  it  should  be, 
the  order  of  Court  will  doubtless  accomplish  the 
desired  object. 

We  deem  it  unnecessary  to  add  an3rthing  to 
what  the  Court  below  has  said  in  justification  of 
the  order  complaiited  of.  There  appears  to  be  no 
error  in  the  proceedings  of  which  either  plaintiff 
in  error  or  his  trustee  has  any  just  reason  to 
complain. 

The  order  of  the  Court  below  is  affirmed,  with 
costs  to  be  paid  by  Paul  O.  Decker,  defendant 
below. 
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CONPROPST  V.   DIRECTORS  OF  POOR. 

April  30,  1888.  Tab  Court.  Plaintiff  in 
em)r,  as  trustee  under  the  will  of  Nicholas  C. 
Decker,  deceased,  intervened  for  the  purpose  of 
defending  against  the  proceeding  instituted  hj  the 
Directors  of  the  Poor,  etc.)  against  the  cettuique 
trusty  Paul  O.  Decker,  and  has  taken  this  separ- 
ate certiorari  thereto.  The  questions  involved  in 
that  contention  as  well  as  in  this  have  been  con- 
sidered and  disused  of  in  the  opinion  just  filed  in 
No.  373,  January  Term,  1888,  Paul  O.  Decker  r. 
Directors  of  the  Poor,  etc.  For  reasons  there 
given  the  pi^oceedings  complained  of  should  be 
affirmed.    . 

The  order  of  the  Court  below  is  affirmed,  with 
costs  to  be  paid  bj  plaintiff  in  error  out  of  the 
trust  funds. 

Opinions  by  Strrrett,  J.    , , 

TRC19KET,  J.,  absent.  h.  s.  p.  n. 


Jan.  '86,  47.  Pebruapy  20, 1888. 

Harley  to  use,  etc.  v.  The  LebaiJion 

Mutual  Insurance  Company. 

Practice —  Verdict,  effect  of—Profert —  Oyer. 

A  verdict  of  a  jury  definitely  settles  all  questions  of 
fitft  propeiiy  presented  by  the  pleading  and  evidence, 
and  jodgment  should  be  entered  thereon  unless  the 
declaration  is  radically  defective,  not  in  form  but  in 
snbstance. 

Merely  formal  defects,  amendable  in  the  Court  below, 
maj  be  treated  as  amended  when  the  cause  comes 
before  the  Supreme  Court. 

Where  profert  of  an  instrument  in  writing  is  made, 
and  ojer  is  not  craved,  the  Court  will  look  to  the  narr. 
for  the  terms  of  the  writing,  and  will  not  take  cogni- 
xanoe  of  any  part  of  the  same  exc<)|>t  that  upon  which 
the  plaintiff  has  declared. 

Error  to  the  Common  Pleas  of  Wyoming 
County. 

Debt,  by  P.  D.  Hariey  to  the  use  of  D.  J.  and 
P.  IX  Harley,  partners,  now  to  use  of  D.  J.  Har- 
ley, assignee,  against  the  Lebanon  Mutual  Insur- 
aaee  Company,  on  a  policy  of  insurance.  Plea, 
nil  debet. 

The  material  portions  of  the  narr.  are  set  out 
in  the  opinion  of  Sittsbb,  P.  J.,  infra. 

The  case  was  tried  on  its  merits  before  a  jury, 
and  a  verdict  was  rendered  in<fk¥or  of  the  plain* 
fiff.  Subseqaently,  defendant  moTcd  for  a  new 
tiial,  and  in  arrest  of  judgment  filing  the  follow- 
ing, reasons : — 

{1)  That  upon  the  whole  record  the  plaintiff 
is  not  entitled  to  recover  judgment  in  this  case* 

(2)  That  the  averments  in  plaintiff's  declara- 
tion are  not  sufficient  upon  which  a  waiver  of  the 


gixtk  condition  ol'  the  policy  in  suit  could  be 
founilttd. 

(3)  That  the  plaintiff's  narr.  and  proofs  ad* 
duced  thereunder  are  not  sufficient  to  show  title 
of  property  in  plaintiff,  and  right  to  recover  at 
the  time  of  the  alleged  loss,  or  at  time  of  com- 
mencement of  suit. 

After  argument,  the  Court  filed  the  following 
opinion  ^— 

*'  We  will  first  dispose  of  the  motion  in  arrest 
of  judgment. 

*^  On  the  trial  of  the  oauae  we  submitted  to  the 
jury  the  issue  which  bad  been  made  by  the 
pleadings.  This  was  determined  for  the  plaintiff. 
It  remains  to  be  considered  whether  a  verdict  for 
the  plaintiff  upon  the  issue  tried  will  entitle  the 
plaintiff  to  judgment. 

^^  The  declaration  avers  that  the  d^endant  on 
the  7th  of  January,  1880,  insured  certain  goods 
of  D.  J.  &  P.  D.  Harley,  in  the  partnership 
name  of  P.  D.  Harley,  for  three  years.  On  tke 
13th  of  January,  1883,  the  pdiicy  was  renewed 
for  three  years.  On  the  18th  day  of  September, 
1884,  P.  D.  Harley  assigned  all  his  interest  in 
the  property  and  the  policy  of  insurance  to  D.  J. 
Harley.  The  loss  by  fire  occurred  on  the  14th  of 
June.,  1885.  It  is  averred  substantially,  that  the 
defendants  insured  the  property  of  a  firm  in  the 
firm  name.  That  afterwards  one  of  the  two 
partners  assigned  all  his  interest  to  the  other 
along  with  the  policy,  and  then  the  loss 
occurred.  The  loss  was  D.  J.  Harley's.  If  he 
had  a  contract  of  indemnity  with  the  company 
he  can  recover,  otkerwise  not.  Is  a  contract  of 
that  character  averred  in  the  narr.j  and  have  the 
jnry  in  their  verdict  found  that  such  a  contract 
existed  ?  A  recovery  cannot  be  had.  in  the  name 
of  the  firm.  It  must  be  in  the  name  of  D.  J. 
Harjey. 

**  Where  the  policy  only  is  assigned,  and  the 
property  remains  in  the  person  to  whom  the 
policy  is  issued,  an  action  may  be  brought  in  the 
name  of  the  insured  to  the  use  of  the  assignee. 
In  the  absence  of  prohibitory  pcoyisions  upon  the 
subject,  the  insurer  can  have  no  objections  to  the 
use  party.  If  the  insured  has  a  legal  claim  it  is 
Df  no  consequence  to  the  insurer  that  the  legal 
plaintiff  has  directed  that  the  sum  due  when  so 
recovered  should  be  paid  to  another. 

'^  But  when  the  property  insured  has  been 
assigned  no  action  can  be  maintained  in  the  name 
of  the  assignor.  He  has  sustained  no  loss.  The 
loss  is  that  of  the  purchaser,  and  owner  of  the 
property,  and  to  enable  him  to  recover  he  must 
aver  and  prove  a  contract  to  that  effect  with  the 
defendant.  If  authority  be  needed  for  so  plain 
a  proposition  it  will  be  found  in  Wood  on  Insur- 
ance, Chapter  10,  pages  572-3-4.  The  defect 
in  bringing  the  action  in  the  firm  name  to  the 
use  of  D.  J.  Harley  can  be  cured  by  amendment. 
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But  the  want  of  an  averment  of  contract  between 
D.  J.  Harlej  and  the  defendant  cannot  be  now  sup- 
plied  in  that  manner.  We  Imve  examined  the 
narr.  carefully  and  do  not  find  a  contract  of  in- 
demnity by  the  defendant  to  D.  J.  Harley  averred 
or  any  facts  set  forth  which  would  justify  such  an 
averment.  Where  the  property  and  the  policy 
have  both  been  assigned  the  company  may  accept 
the  assigneee  in  the  place  of  the  assignor.  But 
to  do  so  requires  action  of  some  sort  upon  their 
part.  We  can  find  nothing  in  the  narr.,  whether 
taken  separately  or  altogetiier,  which  amounts  to 
a  recognition  of  liability  to  D.  J.  Harley  upon 
the  policy  in  suit. 

<*  The  rule  for  a  new  trial  is  discharged  and 
the  motion  in  arrest  of  judgment  is  sustained." 

Plaintiff  thereupon  took  this  writ,  assigning  for 
error  this  action  of  the  Court. 

James  W.  Piatt  and  W.  E.  Little  (with  whom 
were  (7.  A.  Little  and  Charle$  E.  Terry),  for 
plaintiff  in  error. 

Henry  Harding  (with  whom  were Jorden 

and  Henry  W,  Palmer) ,  for  defendant  in  error. 

April  80,  1888.  The  Court.  All  questions 
of  fact  properly  presented  by  the  pleadings  and 
evidence  were  definitively  settled  by  the  verdict 
in  favor  of  plaintiff,  and  he  is  entitled  to  judg- 
ment thereon  for  the  amount  found  by  the  jury, 
unless  the  declaration  is  radically  defective,  not 
in  form  but  in  substance.  Merely  formal  defects 
amendable  in  the  Court  below,  may  be  treated  as 
amended  here.  Judgment  was  arrested  on  the 
sole  ground  that  the  declaratidn  is  insuflicient  to 
support  the  verdict,  and  that  action  of  the  Court 
below  is  the  subject  of  complaint  in  the  several 
specifications  of  error. 

As  correctly  stated  by  the  learned  President  of 
the  Common  Pleas,  it  is  substantially  averred  in 
the  declaration  that  defendant  company  insured 
the  property  of  the  firm  composed  of  D.  J.  and 
P.  D.  Harley,  in  the  firm-name  of  '^  P.  D. 
Harley,"  that  afterwards  P.  D.  Harley,  one  of 
the  firm,  assigned  all  his  interest  therein,  to- 
gether with  the  policy  of  insurance,  to  his  co- 
partper,  D.  J.  Harley,  and  thereafter  the  loss  by 
fire  occurred.  That  loss  was  D.  J.  Harley 's,  and,' 
if  it  is  substantially  averred  that  he,  as  such  as- 
signee, had  a  contract  of  indemnity  with  the 
company  defendant,  the  declaration  is  sufficient. 
Profert  of  the  policy  was  made,  but  oyer  Was  not 
craved.  We  must  therefore  look  to  the  narr.  for 
the  terms  of  the  contract  (Steph.  Pleading,  68-9 ; 
Bender  v.  Fromberger,  4  Ihillas,  436,  440),  in 
which  it  was  held  that,  *^  oyer  not  having  been 
prayed,  no  part  of  the  deed  appears  to  the  Court, 
but  that  which  the  plaintiff  has  declared  on."  In 
this  case  the  contract  as  set  forth  in  the  declara- 
tion is  in  substance  that  upon  a  **  valuable  con- 
sideration," the  defendant  <^  company  should  be 


liable  to  pay  or  make  good  to  the  8»id  aasored, 
their  and  his  executors,  administrators  and  as* 
signs,  all  such  loss  or  damage,  not  exceeding  the 
insurance,  as  should  happen  by  fire  to  the  prop- 
erty as  above  specified."  This  is  preoed^  by 
the  averment  of  assignment  September  18, 1884, 
by  P.  D.  Harley  to  D.  J.  Harley  of  «*  all  his 
right  and  interest  of,  in  and  to  the  said  assured 
property  ....  and  also  all  his  title  and  interest 
in  said  policy  of  insurance,  and  idl  advantages 
to  be  derived  therefrom,"  and  followed  by  the 
further  averment  **  that  from  the  said  18th  dtay  of 
September,  1884,  up  to  and  including  the  day  tlie 
same  was  lost,  injured,  and  destroyed  by  fire 
.  .  .  .  he  was  the  sole  and  exclusive  owner  of 
the  insured  property,"  etc 

The  contract  thus  averred  in  the  narr. — and 
under  the  pleadings  we  have  no  right  to  go  oat- 
side  of  it — is  substantially  a  contract  of  indem- 
nity with  the  assignee,  and,  in  the  absence  of  any 
qualifying  provision,  must  be  so  held.  It  follows 
therefore  that  the  declaration  exhibits  a  good 
cause  of  action,  quite  sufficient  to  sustain  the 
verdict  and  justify  the  defendant  company  in 
paying  the  amount  thereof. 

Judgment  reversed,  and  judgment  is  now  en« 
tered  against  defendant  on  the  verdict  for  ^y^ 
hundred  and  thirty-seven  dollars  and  fifty  cents^ 
with  interest,  from  January  15, 1887,  the  date  of 
said  verdict. 

Opinion  by  Sterhbtt,  J. 

Trunkkt,  Clark,  and  Williahs,  «TJ.,  ab- 
sent, w.  M.  s.  Jr. 


Jan.  *88, 116. 


Halsey's  Appeal. 


BfAToh  6,  1888. 


Lunatic — Oommifiee  of  person  of-^DttHt$  of-^ 
Account  of  committee-^  What  eon9titut$$famikf 
of  lunatic. 

The  decree  of  the  Conrt  of  Common  Pleas,  based 
upon  the  finding  of  an  inqaisitaon  of  Innaoj,  is  bind- 
ing upon  the  committee,  and  he  cannot  be  held  liable 
for  obejing  the  same. 

An  inqnisition  of  Innaoj  having  foond  one  S.  of  un- 
sound mind,  and  having  also  named  the  persons  com- 
posing  his  family,  a  wife  and  minor  children,  a  oom- 
mittee  was  appointed,  and  a  decree  entered,  anUior- 
izing  the  application  of  the  principal  of  the  lanatio's 
estate  to  the  support  and  maintenance  of  himself  and 
family.  It  sahswqaently  appeared  that  S.  bad  a  wife 
and  one  legitimate  son,  and  that  the  persons  named  in 
the  inquisition  were  not  his  lawful  wife  and  legitimate 
children.  This  was  brought  to  the  notice  of  the  oom- 
mittee  bj  the  legitimate  son,  who  formally  notified  him 
not  to  apply  the  funds  as  decreed  by  the  Court ;  the 
committee,  however,  continued  to  use  the  funds  as  do- 
creed.  The  lunatic  having  died,  his  administrator, 
at  the  hearing  before  the  Auditor,  to  whom  was  re- 
ferred the  fluid  account  of  the  committee,  claimed  that 
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th«  Utter  B^akl  be  sarobarged  wHh  all  nKmejs  ap- 
plied by  bim  oat  of  tbe  estate  for  any  parpoee  olber 
than  tbe  benefit  of  tbe  lanatic  bimaelf,  and  tbat  be 
shoald  not  be  allowed  bis  oommifisions : 

Heidf  tbat  tbe  committee  was  acting  under  tbe  direo- 
tton  of  tbe  Court ;  tbat  bis  business  was  to  obey  tbe 
orders  of  bis  legal  superior,  and  tbat  baring  done  so, 
he  was  entitled  to  protection. 

EM,  also,  tbat  ne  was  entitled  to  bis  reasonable 
commissions. 

Appeal  of  G.  L.  Halsey,  administrator  of  Eli 
Siegfried,  deceased,  from  a  decree  of  tbe  Common 
Pk«8  of  Northampton  Coontj,  confirming  the 
report  of  the  Auditor  (Aaron  Goldsmith,  Esq.) 
appointed  to  audit  the  account  of  Philip  F.  Stier, 
ooromittee  of  tbe  said  Eli  Siegfried,  a  lunatic. 

The  facts  of  this  case  were  as  follows:  Eli 
Siegfried,  (he  deceased  lunatic,  was  declared  of 
unsound  mind  by  an  inquisition  taken  on  Decem- 
ber 24,  1880,  which  inquisition  fufther  found 
tbat  Isabella  Siegfried,  aged  forty-six  years,  was 
the  wife,  and  Alice,  aged  about  fifteen  years, 
Clara,  aged  about  thirteen  years,  and  Stanley, 
aged  about  seven  years,  were  the  children  and 
the  heir»  and  next  of  kin  of  the  said  Eli  Siegfried. 

The  inquisition  was  confirmed  by  the  Court  on 
December  27,  1880,  and  on  January  5,  1881, 
Philip  F.  Stier  was  appointed  committee  of  the 
person  and  estate  of  the  lunatic. 

On  January  5,  1881,  the  committee  presented 
a  petition  to  the  Court  asking  for  an  order  to 
apply  tbe  principal  of  the  personal  estate  for  the 
support  of  tbe  lunatic  and  so  much  as  shall  be 
necessary  for  the  support  and  maintenance  of  his 
family  and  for  the  education  of  his  minor  chil- 
dren. The  Court  the  same  day  made  the  said 
order.  The  committee  at  different  times  there- 
after, until  the  death  of  the  lunatic,  presented 
petitions  asking  for  additional  allowances  for  the 
said  purpose,  which  were  granted  by  tbe  Court. 

Tbe  committee  took  possession  of  the  estate  of 
tbe  lunatic  and  devoted  it  to  tbe  support  of  the 
lunatic  and  tbe  maintenance  and  education  of  tbe 
persons  found  by  the  jury  of  inquisition  to  be 
bis  family.  It  subsequently  appeared,  however, 
that  the  lunatic  on  July  2,  1848,  had  married 
one  Catharine  Siegfried,  with  whom  he  lived  at 
Tamaqua,  until  a^ut  1865,  when  he  deserted 
her.  He  bad  by  her  several  children,  one  of 
whom  only  was  living  at  the  time  he  was  declared 
insane^  After  deserting  Catharine  Siegfried  the 
lanatic  came  to  Easton  some  fiFty  miles  from 
Tamaqua,  where  he  cohabited  with  Isabella 
Siegfried  for  over  twenty  years,  and  they  were 
commonly  reputed  to  be  man  and  wife.  By  her 
he  bad  several  children  as  above,  and  she  and  her 
children  were  living  with  bim  as  his  fainily  at  the 
time  he  was  declared  insane.  In  November, 
1882,  Joseph  Albert  Siegfried,  son  of  Catharine 
Siegfried,  and  the  only  legitimate  child  of  tbe 
lunatic  then  living,  called  upon  the  committee, 
and  told  him  that  he  was  the  son  and  his  mother 


was  the  wiffe  of  the  lunatic.  He  bad  several  in- 
terviews with  the  committee,  and  finally  on 
August  24,  1884,  he  served  a  written  notice  upon 
him  to  the  effect  that  his  mother  would  hold  the 
committee  liable  for  all  moneys  expended,  or  to  be 
expended  for  the  support  and  maintenance  of  the 
family  in  Easton.  To  all  of  these  demands  the 
committee  made  reply  that  Catharine  Siegfried 
and  her  son  must  make  an  application  to  tbe 
Court,  as  he,  the  committee,  was  acting  under 
the  direction  of  the  Court.  The  committee  con- 
tinued to  support  and  maintain  the  family,  as 
found  by  the  inquisition,  until  the  death  oif  the 
lunatic,  which  occurred  August  25,  1885.  Upon 
the  death  of  the  lunatic  6.  L.  Halsey  was 
appointed  administrator  of  his  estate.  On 
October  24,  1885,  the  final  account  of  the  com- 
mittee was  filed,  and  it  was  referred  to  an  Audi- 
tor, before  whom  the  administrator  claimed  that 
all  the  moneys  expended  by  the  committee  out  of 
the  property  of  the  said  lunatic  for  the  support  of 
the  said  Isabella  Siegfried  and  her  children,  and 
other  than  for  the  benefit  of  tbe  lunatic  himself, 
was  improperly  applied  by  him,  and  that  the  com- 
mittee should  be  surcharged  therewith.  He  also 
objected  to  the  commission  claimed  by  the  com- 
mittee. Upon  these  facts  the  Auditor  found  that 
the  committee  was  acting  under  the  direction  of 
the  Court,  and  in  good  faith,  and  ought  to  be 
protected  by  it  as  to  these  payments.  He  also 
allowed  the  committee's  commission. 

Exceptions  were  filed  by  the  administrator  to 
the  Auditor's  report,  which  were,  however,  dis- 
missed by  the  Court,  and  a  decree  entered  ac- 
cordingly. Whereupon  the  administrator  took 
this  appeal,  assigning  for  error  the  decree  of  the 
Court  as  above. 

if.  Kxrkpatrtck  (  F.  S.  Kirkpatrick  with  him), 
for  appellant. 

The  finding  of  the  inquisition  as  to  the  estate 
and  family  of  the  alleged  lunatic  is  only  for  the 
information  of  the  Court,  and  binds  no  one. 
MoElroj/s  Case,  6  W.  &  8.  451. 
Com.  V.  Meredith,  14  Wbbklt  Homh,  188. 

The  finding  of  the  inquisition  as  to  the  ibsanity 
of  the  person  is  only  prima  facie  evidence,  and 
not  conclusive  in  a  collateral  matter. 

Hatobinson  v.  Bandt,  4  Rawle,  234. 

WiUis  V.  Willis,  12  Pa.  St.  159. 

In  re  Gauqwere's  Estate,  14  Pa.  St.  417. 

Bowman  v.  Van  Baam,  14  Wsbklt  Notes,  182. 

Mitobeli's  Admr.  v.  Mullen,  34  Pa.  St.  12. 

The  committee  having  been  guilty  of  negli- 
gence, laches,  and  unfaithfulness,  is  not  entitled 
to  compensation. 

BerryviU's  Adms.'  Appeal,  35  Pa.  St.  245. 
Robeuett's  Appeal,  36  Id.  174. 
Norris's  Appeal,  71  Id.  106. 
Chanter's  Estate,  84  Id.  51. 
Milligan's  Appeal,  97  Id.  125. 

ff.  S.  Oavanauffhy  for  appellee,  was  not  called 
upon. 
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April  30,  1888.  The  Coubt.  Tbe  assigii- 
menU  of  error  in  this  oase  canvel  be  sustaioed. 
Philip  F.  Stier  was  but  ihe  officer  of  tbe  Court 
of  Common  Pleaa,  and  all  he  did  was  tinder  tbe 
order  and  sanction  of  that  Court ;  neither  oaa  he 
be  punished  for  its  errors  if,  indeed,  any  snch 
there  were.  The  commission  of  lunacy,  acting 
in  accordance  with  the  law  of  the  Commonwealth, 
not  only  found  the  fact  of  Eli  Siegfried's  un* 
soundness  of  mind,  but  also  the  persons,  nomu 
natim^  composing  his  family,  and  the  mainte« 
nance  ordered  was  for  this  lunatic  and  this  his 
family.  Whether  that  family  was  legitimate  or 
illegitimate  was  of  no  consequence  to  Stier,  nor 
was  it  his  business  to  ascertain  whether  Siegfried 
had  another  family  with  which  he  had  lived  years 
before.  His  business  was  to  obey  the  orders  of 
his  legal  superior,  and,  haying  done  so,  he  is  en- 
titled to  protection.  Nor  is  he  to  be  limited  to 
that  which  be  lawfully  expended  in  obedience  to 
said  orders,  but  he  must  also  have  his  reasonable 
eommi^ona.  What  if  this  family  was  illegiti- 
mate? Tbe  children,  at  least,  were  those  of 
Siegfried,  and  conld  not  be  turned  out  to  starve 
just  because  they  were  bastards.  Had,  therefore, 
the  Court,  from  the  first,  been  informed  of  all 
tbe  particulars,  it  could  have  done  nothing  but 
that  which  it  did  do — that  is,  order  the  committee 
to  provide  for  the  lunatic  and  the  family  which 
he  then  had  about  him.  (Hambleton's  Appeal, 
102  Pa.  St.  50.) 

Tiie  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  appellant. 

Opinion  by  Gobdok,  C.  J. 

Trunket,  J.,  absent.  s«  h.  t. 


Common  illeas'. 


C.  P.  No.  I.  March  31.  1888. 

Schwartz  v.  Hall,  Defendant,  and  Inde- 
pendence National  Bank,  Gamiahee. 

Practice — Attachment  execution —  Garnishee — 
Discontinuance —  Where  plaintiff  discontinues 
after  answers  filed  by  the  garnishee^  the  latter 
is  entitled  to  a  counsel  fee — Act  of  June  11  ^ 
i8Ss  (P.  L.  107), 

Rule  to  strike  ofT  discontinuance  and  for 
counsel  fee  for  garnishee. 

Plaintiff  having  filed  interrogatories  and  a  rule 
to  answer,  the  garnishee  answered,  den3ring  that 
it  had  in  its  possession  or  control  any  property 
of  defendant,  or  that  it  owed  him  anything. 

After  the  garnishee  pleaded,  and  the  case  was 


placed  on  the  trial  list,  the  plaintiff  discontinued 
and  paid  the  prothonotary*s  costs,  including  a 
three  dollar  counsel  fee,  and  notified  the  gar* 
nishee,  whereupon  the  above  rules  were  taken  by 
the  bank. 

IscMC  5.  Shctrp  showed  cause. 

The  counsel  fee  is  given  by  tbe  Act  of  1885 
only  in  cases  where  it  is  found  as  a  £&ct  by  a 
jury  or  in  some  judicial  manner  that  the  gar« 
nishee  has  no  real  or  personal  property  of  the 
defendant  in  his  possession,  nor  owes  him  any- 
thing. Even  if  entitled,  the  three  dollars  should 
be  considered  as  part  of  the  fee. 

H.  LaBarre  JaynCy  for  the  rule,  cited — 
Jofteph  V*  Risky  17  Webkly  Notis,  348. 

The  Court.  The  rule  for  counsel  fee  is 
made  absolute  for  ten  dollars,  and  unless  paid 
within  ten  days»  the  rule  to  strike  off  discon- 
tinuance will  be  made  absolute. 

Allison,  P,  J.,  and  Bregy,  J.,  absent. 

J.  s.  A. 


C.  P.  Dauphin  Co. 

Commonwealth  v.  Delaware  and  Hudson 
Canal  Company. 

Taxation — Transportation  companies  —  -Gross 
receipts  —  Foreign  corporcUions  —  Interstate 
commerce— Act  of  June  7,  /^/p. 

The  seventh  section  of  the  Act  of  June  7,  1879,  im- 
posing a  tax  upon  gross  receipts  derired  from  *'  tolls  and 
transporation,  telegraph  business  or  express  business,"  is 
not  valid  so  far  a»  it  applies  to  receipts  derived  from 
commerce  between  poiats  within  and  points  without  the 
Sute. 

But  the  Act  iswvalid  as  to  all  receipts  derired  from 
commerce,  which  is  wholly  confined  within  the  limits  of 
the  State,  although  the  company  doing  the  business  is  a 
foreign  corporation.  If  such  corporation  comes  into 
Pennsjrlvania  and  carries  on  here  the  busineM  of  internal 
commerce,  its  receipts  therefrom  may  be  taxed  precisely 
as  if  it  were  a  domestic  corporation. 

When  propetty  destined  to  a  point  outside  the  State, 
is  in  the  custody  of  the  carrier,  and  traasportation  has 
actually  begun,  interstate  commerce  has  commenced,  and 
during  a  temporary  stoppage  within  the  State,  whiph  is 
not  an  abandonment  of  the  original  movement,  the  article 
is  as  fully  protectedirom  taxation  as  when  in  motion  vpon 
the  cars. 

The  decision  of  the  Supreme  Court  of  the  United 
States  in  Railway  Gross  Receipts  Case  (15  Wallace,  284), 
and  of  the  Supreme  Court  of  Pennsylvania  in  Philaddphia 
and  S.  M.  S.  Co..tf«  Com.  (104  Pft.  St.  109) ;  Pullman's 
P.  C.  Co.  V,  Com.  (107  Pa.  St.  148);  and  W.  U.  TeL 
Co.  t/.  Com.  (no  Pa.  St.  405),  held  to  have  been  re- 
versed by  Fargo  v.  Michigan  (121  U.  S.  230);  and  Phila- 
delphia and  Southern  M.  S.  S.  Co.  v,  Onn.  (122  U.  S. 
326). 

The  Auditor-General  and  State  Treasurer  set- 
tled an  account  against  the  Delaware  and  Hudson 
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Canal  Company,  for  the  six  months  ending 
December  31,  1886,  claiming  a  tax  under  the 
sev^ith  section  of  the  Act  of  June  7,  1879,  ^^ 
the  rate  of  eight  mills  upon  the  entire  gross  re- 
ceipts of  the  company  derived  from  transporta- 
tion upon  its  lines  in  Pennsylvania,  within  the 
State  of  Pennsylvania,  the  tax  amounting  to 
^,941 .08.  From  this  settlement  the  company 
appealed  to  the  Court  of  Common  Pleas  of 
Dauphin  County  specifying  the  following  ob> 
jections : — 

**^i)  The  Delaware  and  Hudson  Canal  Com- 
pany is  a  corporation  and  citizen  of  the  State  of 
New  York,  having  its  principal  office  and  place 
of  business  and  general  treasury  in  the  city  of 
New  York  in  said  State.  And  at  the  time  when 
the  taxes  claimed  in  the  settlement  hereby 
appealed  from  are  alleged  to  have  accrued  or 
become  due,  and  also  at  or  prior  to  the  time  of 
the  settlement  of  the  account  by  the  Auditor- 
General,  all  of  the  receipts  upon  which  taxes  are 
charged  were  the  personal  property  of  said  com- 
pany in  the  city  and  State  of  New  York  mingled 
with  its  other  receipts  and  personal  property  in 
said  State,  and  were  not  subject  to  taxation  by 
the  State  of  Pennsylvania, 

(2)  Of  the  gross  amount  of  ^742,635.03,  upon 
which  tax  is  charged  in  the  settlement  hereby 
appealed- from,  no  more  than  1158,141.98  was 
received,  or  ever  was  physically  within  the 
Commonwealth  of  Pennsylvania,  and  the  said 
sum  of  1158,141.98  received  in  Pennsylvania  by 
agents  of  the  company  had  been  by  them  paid 
into  the  general  treasury  of  the  company  in  the 
city  of  New  York,  before  the  time  at  which  the 
taxes  claimed  are  alleged  to  have  accrued  and 
become  due,  and  before  the  date  of  the  settlement 
of  the  account  by  the  Auditor-General. 

(3)  The  taxation  by  the  State  of  Pennsylvania 
of  property  owned  in  New  York  by  a  corporation 
of  the  State,  of  New  York  is  in  violation  of  a 
necessary  implication  of  the  Constitution  of  the 
United  States,  that  each  State  shall  have  juris- 
diction only  over  property  within  its  own  terri- 
torial limits. 

(4)  A  large  proportion  of  the  receipts  taxed 
in  the  settlement  hereby  appealed  from,  including 
a  part  of  the  1.158,141.98,  actually  received 
within  the  State  of  Pennsylvania,  as  well  as  the 
receipts  never  physically  within  the  State  of 
Pennsylvania,  was  derived  from  freight  and 
passengers  carried  by  continuous  transportation 
from  points  in  Pennsylvania  to  points  in  other 
States,  or  from  points  in  other  States  to  points  in 
Pennsylvania,  or  from  points  in  other  States  to 
points  in  other  States  passing  through  the  State 
of  Pennsylvania.  The  taxation  of  freight  or 
passengers  transported  by  continuous  lines  of 
transportation  out  of,  into,  or  through  the  State 
of  Pennsylvania,  or  of  the  receipts  for  such 


transportation  out  of,  into,  or  through  the 
State  of  Penns]^lvania,  is  in  violation  of  that 
clause  of  section  8,  of  Article  I.,  of  the  Constitu- 
tion of  the  United  States,  which  provides  that 
Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States 
ai^  with  the  Indian  tribes.  And  the  Act  of 
June  7,  1879,  under  Which  said  tax  is  claimed, 
or  an)^  other  Act  of  Assembly,  if  it  shall  be  found 
to  warrant  the  im{>osition  of  the  said  tax,  is  un* 
constitutional  and  void. 

(5)  The  taxation,  or  attempted  taxation,  by 
the  State  of  Pennsylvania,  of  moneys  never 
physically  within  the  State  of  Pennsylvania,  but 
received  and  owned  in  New  York  by  a  corpora- 
tion of  the  State  of  New  York,  because  said 
moneys  were  received  for  the  transportation  of 
freight  or  passengers  inlo,  out  of,  or  through  the 
State  of  Pennsylvania,  is  in  violation  of  that 
clause  of  section  8,  of  Article  I.,  of  the  Constitu- 
tion of  the  United  States  which  reserves  to  Con« 
gress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  and 
with  the  Indian  tribes ;  and  is,  therefore,  void.** 
'  Wiiliam  S.  Kirkpatrick,  Attorney-General 
(John  F,  Sanderson,  Deputy  Attorney-General, 
with  him),  for  the  Commonwealth. 

M,  JS,  Oimstedy  for  the  Delaware  and  Hudson 
Canal  Company. 

April  6,  1888.  The  Court.  This*  case  was 
tried  without  a  jury  under  the  Act  of  1874.  We 
find  the  facts  to  be  as  follows : — 

1.  The  defendant  is  a  transportation  company 
incorporated  by  the  State  of  New  York.  It  owns 
and  operates  a  canal  and  a  line  of  railroad,  part 
of  which  is  in  New  York  and  part  in  Pennsyl- 
vania. It  is  doing  business  in  this  Common- 
wealth. 

2.  For  the  six  months  ending  December  31  > 
1886,  its  gross  receipts  for  busine^  not  done 
wholly  within  the  State  of  New  York  were  as 
follows : — . 


For  tolls  and  transportation  of  freight  and 


pa.ssengers  • 
telegraph  business 
express 


.  fe75.5"6.87 
1,193.64 
3,186.05 


for  transportation  of    coal  mined,  pur- 
chased and  sold        ....    362,73847 

Total ^742.635. 03 

3.  Of  the  amount  received  for  tolls  and  trans- 
portation, 1220,780.95  was  received  for  trans- 
portation between  points  both  of  which  are 
within  the  Stale  of  Pennsylvania;  ^89,635. 07 
was  received  for  transportation  beginning  in 
Pennsylvania  and  ending  in  other  States ;  $56,- 
797.9s  was  received  for  transportation  beginning 
in  other  States  and  ending  in  Pennsylvania ;  and 
^1303.90    was     received    fiDr    transportation 
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beginning  and  ending  in  other  States  but  passing 
through  Pennsylvania  on  the  way.  In  the  last 
three  classes  the  transportation  was  continuous 
from  the  point  of  beginning  to  the  point  of  end- 
ing, and  the  freight  and  passengers  were  carried 
for  a  single  sum  or  charge  and  upon  a  single  way- 
bill or  ticket.  • 
.  4.  The  amouiits  received  for  telegraph  business 
and  for  express  business  were  wholly  for  business 
done  between  points  both  of  which  are  in  Penn- 
sylvania. 

5.  Of  the  amount  received  for  transportation 
of  coal  mined,  purchased,  and  sold,  J930.14 
was  received  for  transportation  between  points 
both  of  which  are  in  Pennsylvania;  ^27,610.63 
was  received  for  the  transportation  of  coal 
shipped  from  the  defendant's  mines  in  Pennsyl- 
vania and  then  destined  to  points  without  the 
State,  but  temporarily  detained  at  Honesdale, 
Pennsylvania  and  actually  there  on  December 
31,  1886;  and  ^334,197.70  was  received  for 
continuous  transportation  beginning  in  Pennsyl- 
vania and  ending  in  other  States^  The  coal  at 
Honesdale  was  afterwards  carried  to  its  destina- 
tion outside  the  State. 

.    6.  Of   the  amounts  received  for  transporta- 
tion, telegraph,  and  express  business    between 
points  both  of  which  are  in  Pennsylvania,  viz : — 
1220,780.95 

1,193-^4 
3,186.05 

93014 


1226,090.78 
only  1156,948.34  was  received,  or  was  ever 
physically  within  the  State  of  Pennsylvania,  the 
rest  having  been  paid  to  the  defendant  in  the 
State  of  New  York.  The  said  sum  of  I156,- 
948.34  was  remitted  to  New  York  from  time  to 
time  by  the  defendant's  agents  in  Pennsylvania, 
and  no  part  ^hereof  was  physically  within  the 
State  on  December  31,  1886. 

7.  This  settlement  taxes  the  entire  gross 
receipts  mentioned  in  paragraph  2  for  the  six 
months  ending  December  31,  1886,  and  is  made 
under  section  7  of  the  Act  of  1879  (^*  L.  116). 

CONCLUSIONS  OF  LAW. 

The  first,  second,  third,  and  fifth  specifications 
of  appeal  cannot  be  sustained.  If  any  part  of 
the  company's  gross  receipts  is  taxable,  the  tax 
cannot  be  evaded  by  simply  sending  the  money 
out  of  the  State.  The  defendant  itself  is  here 
for  purposes  of  proper  taxation,  and  it  does  not 
matter  where  its  funds  are  physically  kept.  (W. 
U.  Tel.  Co.  V.  Cora.,  no  Pa.  405.) 

The  fourth  specification  raises  a  question 
which  we  have  been  reluctant  to  entertain,  and 
which  nothing  but  a    clear  conviction  of   the 


present  state  of  the  law  could  bring  us  to  con- 
sider. The  argument  which  supports  it  is 
directly  in  the  face  of  the  Railway  Gross 
Receipts  Case  in  15  Wall.  284,  decided  by  the 
Supreme  Court  of  the  United  States  in  1872, 
and  of  Phila.  &  S.  M.  S.  Co.  v.  Com.  (104  Pa. 
109) ;  Pullman's  P.  C.  Co.  v.  Com.  (107  Id. 
148);  and  W.  U.  Tel.  Co.  r.  Com.  (no  Id. 
405),  decided  by  the  Supreme  Court  of  Pennsyl- 
vania. It  is  perhaps  more  correct  to  say  that 
the  argument  chiefly  attacks  the  case  in  15 
Wallace,  for  the  Pennsylvania  cases  rest  upon 
that  and  must  stand  or  fall  with  it.  If  we  had 
any  doubt  upon  the  subject,  we  would  be  bound 
to  give  the  Commonwealth  the  benefit  thereof 
and  uphold  the  tax  in  suit,  leaving  it  to  the 
Supreme  Court  of  the  United  States  to  choose 
its  own  occasion  of  saying  plainly  how  much 
authority  its  own  decision  should  continue  to 
have.  But  if  thaf  Court  heis  already  spoken,  and 
has  plainly  limited  or  destroyed  the  force  of  its 
earlier  opinion,  we  are  bound  by  this  action  also 
in  the  sphere  of  Federal  law  and  cannot  refuse  to 
follow,  even  if  some  of  our  own  decisions  are 
still  formally  in  the  way.  That  this  is  in  fiact 
the  present  situation,  and  that  the  case  in  15 
Wallace  has  been  in  effect  overruled,  carrying 
with  it,  of  course,  the  cases  in  which  our  own 
Court  simply  followed  that  decision,-  we  are 
entirely  satisfied,  and  we  think  a  short  review  of 
the  late  authorities  will  make  clear. 

The  Railway  Gross  Receipts  Case  was  that  of 
the  Reading  Railway  Company,  a  domestic  cor- 
poration, and  its  receipts  from  all  sources  were 
held  to  be  taxabhe  by  Pennsylvania  for  two 
reasons:  first,  because  the  receipts  had  passed 
into  the  general  property  of  the  company  and 
had  thus  lost  their  distinctive  character  as 
freight  earned  for  transportation;  and  second, 
because  the  tax  was  held  to  be  upon  the  com- 
pany's franchise,  and  to  be  only  measured  by 
the  amount  of  its  business  as  shown  by  its 
receipts.  As  the  same  Court  had  just  decided 
at  the  same  term,  in  the  Freight  Tax  Case  (15 
Wall.  232),  that  a  tax  upon  the  freight  or  tonnage 
carried  from  one  State  into  another  was  a  regQ« 
lation  of  commerce,  and  could  not  be  imposed 
by  the  State  of  Pennsylvania  even  upon  a 
domestic  corporation  engaged  in  such  carriage, 
it  is  not  too  much  to  say  that  the  Gross  Receipts 
decision  was  received  with  surprise.  It  was  at 
once  felt  that  the  distinction  thus  drawn  between 
freight  and  the  money  paid  for  carrying  freight 
was  unsound  in  principle,  and  that  the  decision 
must  soon  be  overruled.  Even  at  the  first, 
its  force  was  much  weakened  by  the  strong  dis- 
sent of  three  Judges,  but  of  course  it  bound  all 
inferior  Courts,  whatever  their  opinion  of  its 
reasoning  might  be,  and  it  was  followed  here  in 
the  cases  above  cited. 
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Since  1872,  however,  several  cases  on  the 
subject  of  .  interstate  commerce  have  been 
decided  by  the  Supreme  Court  of  the  United 
States,  in  which  the  reasoning  of  the  Court 
opposed  both  the  conclusion  and  the  logic  of 
the  earlier  decision,  and  Anally  in  Fargo  v. 
Michigan  (121  U.  S.  230),  the  Railway  Gross 
Receipts  Case  was  taken  up  by  name  for  con- 
sideration. This  case  was  decided  in  April, 
1887,  while  the  last  case  on  this  subject  was 
decided  by  the  Supreme  Court  of  Pennsylvania 
in  June,  1885.  Mr.  Justice  Miller  easily  and 
j^nly  distinguished  the  case  in  15  Wallace  from 
the  case  then  before  the  Court,  and  would  natur- 
ally have  then  .dismissed  it  without  further  dis- 
cussion if  its  authority  had  been  still  unques- 
tioned; but  he  went  on  to  say  with  much 
significance  and  with  an  evident  reference  to  the 
£icts  of  the  earlier  case,  **  The  proposition  that 
the  States  can,  by  way  of  a  tax  upon  business 
transacted  within  their  limits,  or  upon  the  fran- 
chises of  corporations  which  they  have  chartered, 
regulate  such  business  or  the  affairs  of  such  cor- 
porations, has  Qften  been  set  up  as  a  defence  to 
the  allegation  that  the  taxation  was  such  an  inter- 
ference with  commerce  as  violated  the  constitu- 
tional provision  now  under  consideration.  But 
where  the  business  so  taxed  is  commerce  itself, 
and  is  commerce  among  the  States  or  with 
foreign  nations,  the  constitutional  provision  can- 
not thereby  be  evaded,  nor  can  the  States,  by 
granting  franchises  to  corporations  engaged  in 
the  bu^ness  of  the  transportation  of  persons  or 
merchandise  among  them,  acquire  the  right  to 
regulate  that  commerce,  either  by  taxation  or  in 
any  other  way."  This  was  a  sufficiently  plain 
declaration  that  the  second  ground  on  which  the 
tax  was  rested  in  15  Wallace,  viz  :  that  it  was  a 
franchise  tax,  could  not  be  maintained,  if  the 
receipts  sought  to  be  taxed  were  derived  from 
interstate  commerce,  and  were  taxed  as  receipts 
from  transportation. 

Fargo  V.  Michigan  was  followed  at  the  same 
tarm  by  Phil.  &  South.  M.  S.  S.  Co.  v.  Com. 
(122  U.  S.  326),  which  was  a  case  substantially 
identical  in  principle  with  the  case  of  the  Rail- 
way Gross  Receipts.  In  each  the  defendant  was 
a  Pennsylvania  corporation,  and  in  each  the  tax 
was  imposed  by  Pennsylvania  upon  its  gross  re- 
ceipts, including  those  derived  from  transport- 
ation between  this  State  and  points  beyond  its 
limits.  The  differences  were:  first,  that  one 
defendant  was  a  railroad  company  and  the  other 
a  steamship  company,  this  difference  being  imr 
material,  since  both  were  engaged  in  the  business 
of  transportation ;  and  second,  that  the  Act  of 
186S  taxed  the  railroad  company  upon  its  gross 
receipts  from  all  sources,  while  the  Act  of  1877 
taied  the  steamship  company  only  upon  its  gross 
receipts  for  tolls  and  transportation,  telegraph 


business  and  express  business,  this  too  being  im- 
material from  the  present  point  of  view.  The 
Commonwealth  naturally  argued  that  the  case  in 
15  Wallace  was  controlling,  and  that  no  rational 
distinction  could  be  drawn  between  that  decision 
and  the  case  of  the  steamship  company  then  be- 
fore the  Court.  And,  as  we  understand  the 
opinion,  which  was  delivered  by  Mr.  Justice 
Bradley,  no  serious  effort  is  made  to  draw  such 
a  distinction.  On  the  contrary,  he  Expressly  de- 
clares on  page  342  that  "A  review  of  the  ques- 
tion convinces  us  that  the  first  ground  on  which 
the  decision  in  State  Tax  on  Railway  Gross 
Receipts  was  placed  is  not  tenable;**  and,  as  the 
second  and  only  other  ground  had  already  been 
declared  not  to  be  a  good  one  in  Fargo  v.  Mich- 
igan, the  decision  itself  would  seem  to  be  left 
with  scanty  support.  But  Mr.  Justice  Bradley 
goes  on  to  speak  also  of  this  second  ground,  and, 
while  he  does  not  think  that  the  tax  imposed  by 
the  Act  of  1877  was  a  franchise  tax,  he  says  with 
emphasis:  **It  certainly  could  not  have  been  in- 
tended as  a  lax  on  the  corporate  franchise,  be- 
cause by  the  terms  of  the  Act  it  was  laid  equally 
on  the  corporations  of  other  States  doing  busi- 
ness in  Pennsylvania.  If  intended  as  a  tax  on 
the  franchise  of  doing  business — which  in  this 
case  is  the  business  of  transportation  in  carrying 
on  interstate  and  foreign  commerce — it  would 
clearly  be  unconstitutional.**  Further,  speaking 
of  the  general  subject  of  taxes  upon  interstate 
commerce,  he  says  on  page  336 :  **If,  then,  the 
commerce  carried  on  by  the  plaintiff  in  error  in 
this  case  could  not  be  constitutionally  taxed  by 
the  State,  could  the  fares  and  freights  received 
for  carrying  on  that  commerce  be  constitutional- 
ly taxed  ?  If  the  State  cannot  tax  the  transpor- 
tation, may  it  nevertheless  tax  the  fares  and 
freights  received  therefor  ?  Where  is  the  differ- 
ence ?  Looking  at  the  substance  of  things  and 
not  at  mere  forms,  it  is  very  difficult  to  see  any 
difference.  The  one  thing  seems  to  be  tanta- 
mount to  the  other.  It  would  seem  to  be  rather 
metaphysics  than  plain  logic  foe  the  State  officials 
to  say  to  the  company :  *  We  will  not  tax  you  for 
the  transportation  you  perform,  but  we  will  tax 
you  for  what  you  get  for  performing  it,*  Such  a 
position  can  hardly  be  said  to  be  based  on  a 
sound  method  of  reasoning.*' 

If  the  cases  thus  referred  to  with  others  therein 
cited,  and  the  language  quoted,  do  not  com- 
pletely overthrow  the  authority  of  the  State  Tax 
on  Railway  Gross  Receipts,  we  are  at  a  loss  to 
understand  their  meaning.  Believing  that  they 
do,  we  think  it  our  duty  to  disregard  that  decis- 
ion, and  to  follow  the  later  cases  in  holding  that 
a  statute,  which  attempts  to  tax  the  gross  receipts 
of  transportation  companies  derived,  in  the  lan- 
guage of  the  Act  before  us,  from  "tolls  and 
transportation,  telegraph  business  or  express  busi- 
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fiess,*'  is  not  valid,  so  far  as  such  receipts  are  de- 
rived from  commerce  between  points  within  and 
points  without  the  State.  It  is  valid,  however, 
as  to  all  receipts  derived  from  commerce  which 
is  internal,  that  is,  the  commerce  which  is 
wholly  confined  within  the  limits  of  the  State,  for 
this  is  as  much  under  its  control  as  foreign  or 
interstate  commerce  is  under  the  control  of  the 
general  government  (Sands  v,  Manistee -River  I. 
Co.,  123  U.  S.  29s);  atid  therefore  the  State 
may  lawfully  tax  receipts  from  such  internal  com* 
roerce,  although  the  company  doing  the  busiiiesfi 
is  a  foreignf  corporation.  U  such  corporation 
comes  into  Peonsyivania  and  carries  on  here  the 
business  €»fimenial  commerce,  its  receipts  there- 
fpom  may  be  taxed  precisely  as  if  it  were  a  do- 
mestic corporation. 

These  principles  require  us  to  say  that  the  de- 
fendant is  only  taxable  upon  1226,090.78  of  its 
gross  receipts  for  the  period  in  question.  The 
rest,  being  the  sum  of  $516,544.25,  was  received 
for  transportation  between  points  within  and 
points  without  the  State,  or  between  points  with- 
^out  the  State  but  passing  through  the  State  bn  its 
way,  and  therefore  cannot  be  taxed  by  this 
Commonwealth. 

One  further  word  may  be  necessary.  Included 
in  the  sum  of  1516,544.25  is  the  sum  of  I27,- 
616.63  ^^^  transportation  of  coal  from  the  de- 
fendant's mines  to  Honesdale  and  there  detained 
while  in  transit.  This  coal  was  all  destined  for 
points  outside  the  State  when  it  left  the  mines. 
I^ck  of  storage  room  at  points  of  destination,  or 
some  other  reason,  detained  it  temporarily  at 
Honesdale,  but  its  place  of  destination  continued 
to  be  outside  the  State,  and  thither  it  was  ulti- 
mately carried.  The  transportation,  therefore, 
had  actually  begun,  the  property  was  in  the  cus^ 
tody  of  the  carrier,  and  as  the  article  was  destined 
for  a  point  without  the  State,  interstate  com- 
merce was  already  being  carried  on.  The  tem- 
porary stoppage  was  not  an  abandonment  of  the 
original  movement,  and  the  coal  was  therefore 
as  fully  protected  at  Honesdale  as  when  in  mo- 
tion upon  the  company's  cars.  (Coe  v.  Enrol, 
116  U.S.  517.) 

The  amount  due  the  Commonwealth  is  as  fol- 
lows : — 


8/10  of  one  per  cent,  upon  1226,090.78 
Int.  from  May  30,  '87,  to  April  2,  '88  . 
Ait*y-GcnTs  Com'n     *. 


^180873 

182.67 

90.40 


Total 


^2081.79 

for  which  sum  we  direct  judgment  to  be  entered 
if  exceptions  are  not  filed  according  to  law. 
Opinion  by  McPherson,  J. 


C.  P.  Dauphin  Co. 

Commonwealth  v.  New  York,  Lake  Erie 
and  Western  Railroad  Company, 

Taxaiion — Gross  receipts — Foreipi  transport 
tation  corporations — Interstate  commerce — 
Act  of  June  7,  1879. 

The  receipts  of  railroad  oompamc»  deriiFed  from  tbs 
transportaioo  of  freight  and  paaBengers  hf  oonttiuKHn 
carriage  {com  pomts  in  a  foreign  State  to  other  pointv  \n 
die  same  State,  pasaing  througb  Peniisy  Wania  in  course  of 
transit,  or  from  points  in  Pennsylvania  to  points  in  other 
States,  or  from  points  in  other  States  to  points  in  Penn- 
sylvania, or  from  points  in  a  foreign  State  passing  through 
Pennsylvania  to  points  in  a  third  Statei  are  not  subject  10 
taxation  by  the  State. 

But  receipts  from  transportalion  by  continnous  carriage 
between  points  both  of  which  are  in  Pennsylvania  are 
subject  to  taxation  by  said  State,  although  while  in  transit 
the  freight  and  p^^ngers  were  carried  out  of  the  Stale 
and  in  again.  In  reality  and  substance,  such  transporta- 
tion is  purely  internal  commerce. 

For  the  six  months  ending  December  31 ,  18S6, 
the  Auditor-General  settled  an  account  against 
the  New  York,  Lake  Erie  and  Western  Railroad 
Company,  charging  a  tax  of  eight  mills,  under 
the  Act  of  June  7,  1879,  upon  the  entire  re- 
ceipts derived  from  the  operation  of  its  lines 
within  the  State  of  Pennsylvania,  the  said  tmx 
amounting  to  114,560.37.  The  company  ap- 
pealed from  said  settlement  to  the  Common 
Pleas  of  Dauphin  County. 

William  S,  KirkpcUrick^  Attorney-General 
i^John  F,  Sanderson  Deputy  Attorney -General 
with  him),  for  the  Commonwealth. 

M,  E.  Olmsted,  for  the  New  York,  Lake  Erie 
and  Western  Railroad  Company. 

April  9,  1888.  The  Court.  This  case  was 
tried  without  a  jury  under  the  Act  of  1874.  Wc 
find  the  facts  to  be  as  follows : — 

1.  The  defendant  is  a  railroad  company  in- 
corporated by  the  State  of  New  York.  Its  main 
line  runs  from  Jersey  City,  in  the  State  of  New 
Jersey,  to  Dunkirk,  in  the  State  of  New  York, 
passing  through  this  Commonwealth.  It  also 
leases  and  operates  certain  lines  of  raihK)ad  be- 
longing to  other  corporations,  some  of  which 
lines  lie  wholly  within  the  Stale  of  Pennsylvania, 
and  some  are  only  partly  within.  It  is  doing 
business  in  this  Commonwealth,  being  engaged 
in  the  transportation  of  freight  and  passengers. 

2.  For  the  sixi  months  ending  December  31, 
1886,  the  gross  receipts  derived  from  the  (^ra- 
tioti  of  that  part  of  its  various  lines  of  railroad 
within  the  State  of  Pennsylvania  were  |i^82o,- 
046.37.  Of  this  amount,  which  was  earned  by 
the  transportation  of  freight  and  passengers, 
1195,441.01  was  received  for  transportation  be- 
tween points  in  Pennsylvania  without  passing 
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out  of  the  State  in  the  course  of  transit ; 
$16,450.13  was  received  for  transporting  by 
continuous  carriage,  freight,  and  passengers  frote 
one  point  in  Pennsylvania  to  anotlier  point  in 
Pennsylvania,  which  freight  and  passengers  were 
carried  out  of  the  State  and  in  again  in  course 
of  transit;  1271,213.68  was  received  for  trans, 
portation  by  continuous  carriage  from  points  in 
a  foreign  State  to  other  points  in  the  same  State, 
passing  through  Pennsylvania  in  course  of  transit; 
and  $1,336,941.55  was  received  for  transporta- 
tion by  continuous  carriage  from  points  in  Penn- 
sylvania to  points  in  other  States,  or  from  points 
in  other  States  to  points  in  Pennsylvania,  or 
from  points  in  a  foreign  State,  passing  through 
Pennsylvania,  to  points  in  a  third  State. 

3.  The  principal  office  and  general  treasury 
of  the  company  are  in  the  city  of  New  York. 
The  larger  part  of  the  said  gross  receipts  was 
paid  to  it  outside  of  Pennsylvania,  and  the  part 
received  in  Pennsylvania  was  remitted  to  New 
York  from  time  to  time  by  the  defendant's 
agents.  No  evidence  was  given  from  which  the 
amount  received  outside  of  Pennsylvania  could 
be  found  or  properly  distribiited  to  the  four 
fdasses  named  in  paragraph  2.  On  December 
31"  1886,  and  also  on  March  31,  1887,  when 
this  account  was  settled,  all  the  receipts  taxed 
were  physically  in  the  city  of  New  York. 

4.  This  settlement  taxes  the  entire  sum  of 
$1,820,046.37  for  the  six  months  ending  De- 
cember 31,  1886,  and  is  made  under  sec.  7  of 
the  Act  of  1879  (P.  L.  116). 

CONCLUSIONS  OF  LXW. 

Most  of  the  questions  raised  in  this  case  have 
been  discussed  in  Com.  v.  D.  &  H.  Can.  Co., 
No.  534,  June  T.,  1887,  Daup.  C.  P.,  to  which 
we  now  refer.     (See  preceding  case.) 

A  new  question  arises  here,  however,  which 
needs  a  short  consideration.  It  is  argued  that 
the  sum  of  $16,450.13,  received  for  transporta- 
tion by  continuous  carriage  between  points  both 
of  which  are  in  Pennsylvania,  cannot  be  taxed, 
because  during  the  transit  the  goods  and  passen- 
gers were  carried  out  of  the  State  and  in  again. 
This,  it  was  urged,  makes  the  whole  carriage 
interstate  commerce,  and  we  were  referred  to 
several  cases  in  support  of  the  argument.  None 
of  them  goes  that  length.  In  Coe  P,  Errol  (116 
U.  S.  517),  the  Court  remarks,  in  discussing 
another  question,  that  New  Hampshire  could 
not  tax  logs  which  were  started  in  Maine  des- 
tined for  another  point  in  the  same  State,  were 
floated  down  the  Androscoggin  River  into  New 
Hampshire,  and  were  there  temporarily  detained. 
Treating  this  as  a  decision,  however — and  we  do 
not  deny  its  correctness — it  is  not  in  point.  If 
the  Court  had  decided  that  Maine  could  not  tax 
the  logs  because  they  had  passed  through  New 


Hampshire,  the  case  would  be  like  the  one  before 
us.  Lord  V.  S.  S.  Co.  (103  U.  S.  541)  simply 
held  that  a  steamship  plying  upon  the  Pacific 
Ocean  between  two  ports  of  California  was 
engaged  in  commerce  with  foreign  nations,  so 
as  to  be  subject  to  the  regulating  power  of  Con- 
gress, the  reason  being  that  she  was  navigating 
the  high  seas,  on  the  common  highway  of  na- 
tions', where  the  United  States  was  responsible 
for  her  conduct,  and  owed  her  protection.  The 
question  of  California's  power  to  tax  the  steam- 
ship's receipts  was  in  no  way  involved  or  con- 
sidered. 

In  principle,  the  case  before  us  does  not  seem 
to  be  within  the  mischief  which  the  commercial 
clause  of  the  Federal  Constitution  was  intended 
to  prevent.  In  reality  and  substance  the  com- 
merce here  is  purely  internal,  whatever  the  mere 
form  of  it  may  be ;  the  freight  and  passengers 
start  from  a  point  in  Pennsylvania,  destined  for 
another  point  in  Pennsylvania,  and  are  carried 
to  their  destination  by  continuous  transit.  Does 
this  become  interstate  commerce,  merely  be- 
cause the  railroad  curves  for  a  few  miles  into 
another  Stale,  and  then  curves  back  into  Penn- 
sylvania? If  it  does,  we  reach  the  somewhat 
surprising  conclusion  that  the  State  of  New  York 
cannot  tax  the  defendant's  receipts  for  transpor- 
tation between  the  cities  of  New  York  and  Buf- 
falo, simply  because  the  cars  are  hauled  over  a 
few  miles  of  rails  within  the  State  of  Pennsyl- 
vania ;  and  also  that  merely  to  cross  the  Dela- 
ware river  and  then  cross  back  a  mile  or  two 
beyond  would  make  any  railroad  corporation  of 
Pennsylvania  or  New  Jersey  an  interstate  carrier 
as  to  all  traffic  which  passed  over  the  two  bridges. 
So,  too,  the  receipts  of  a  steamboat  plying  be- 
tween two  ports  in  the  State  of  Ohio  along  the 
Ohio  River  would  be  free  from  taxation  by  that 
State  if  the  channel  carried  her  for  a  few  mo- 
ments only  into  the  State  of  Kentucky.  We  do 
not  believe  this  to  be  the  law,  and  accordingly 
hold  that  the  defendant  is  taxable  upon  the  item 
of  116,450.13  above  named  as  being  receipts 
from  internal  commerce  only. 

It  is  also  taxable  upon  the  sum  of  ^195,441.01, 
but  not  upon  any  of  the  other  sums  above  set 
out. 

The  amount  due  the  Commonwealth  is  as 
follows; — 


8/to  of  one  I195441.91 
per  cent  upon       16^50.13 


12x1,891.14      ^1,695.12 


Interest  from  May  30,  '87,  to  April  2,  '^ 
Attorney-General's  commission     .    ,     . 


171.20 

84-75 


Total $1,851.09 

For  which  sum  we  direct  judgment  to  be  entered 
if  exceptions  are  not  filed  according  to  law. 
Opinion  by  McPherson,  J. 
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C.  p.  of  Dauphin  G>unty. 

Commonwealth  v.  Delaware,  Lackawan- 
na, and  Western  Railroad  Company, 

Taxation —  Gross  receipts  of  domestic  railroad 
corporation — Receipts  derived  from  carrying 
U.  S.  Mail  not  taxable. 

Tbe  receipts  of  transportation  companies,  derived  from 
carrying  the  United  States  Mail,  are  not  subject  to  taxa- 
tion. 

Receipts  of  transportation  companies,  derived  frona 
interstate  transportation,  are  not  taxable. 

For  the  six  months  ending  June  30,  1887,  the 
Auditor-General  settled  against  the  Delaware, 
Lackawanna,  and  Western  Railroad  Company 
an  account  for  tax  on  gross  receipts  amounting 
to  I6121.90,  the  same  being  charged  upon  the 
entire  receipts  of  the  company  derived  from  the 
operation  of  its  railroad  in  Pennsylvania.  The 
railroad  company  paid  into  the  State  treasury  the 
sum  of  11952,81,  and  from  the  remaining 
^4169.09  of  tax  charged  appealed  to  the  Court 
of  Common  Pleas  of  Dauphin  County. 

William  S*  Kirkpatrick^  Attorney-General 
i/ohn  F.  Sanderson,  Deputy  Attorney-General, 
with  him),  for  the  Commonwealth. 

Af.  E,  Olmsted f  for  the  Delaware,  Lacka- 
wanna, and  Western  Railroad  Company. 

April  p,  1888.  The  Court.  This  case  was 
tried  without  a  jury  under  the  Act  of  1874.  We 
find  the  facts  to  be  as  follows : — 

1.  The  defendant  is  a  railroad  company  in- 
corporated by  this  Commonwealth  and  engaged 
in  the  transportation  of  freight  and  passengers. 

2.  For  the  six  months  ending  June  30,  1887, 
its  gross  receipts  from  tolls  and  transportation, 
telegraph  business,  express  business,  and  trans- 
portation of  coal  mined,  purchased  and 'sold 
were  12,927,537.87.  Ofthis amount ^680,047. 11 
was  received  for  transportation  between  points, 
both  of  which  are  within  the  State  of  Pennsyl- 
vania; 1192,073.03  was  received  for  transporta- 
tion between  points  in  other  States  and  points  in 
Pennsylvania;  11,632,702.26  was  received  for 
transportation  beginning  in  Pennsylvania  and 
ending  in  other  States;  and  $422,715.47  was  re- 
ceived for  transportation  beginning  outside 
Pennsylvania,  passing  through  this  State,  and 


ending  beyond  its  limits.  In  the  last  three 
classes  the  transportation  was  continuous  from 
the  point  of  beginning  to  the  point  of  ending, 
and  the  freight  and  passengers  were  carried  for 
a  single  sum  or  charge  and  upon  a  single  way- 
bill or  ticket. 

3.  The  said  sum  of  $680,047.11  includes  the 
sum  of  112,145.66  paid  to  the  defendant  by  the 
United  States  for  carrying  the  mail. 

4.  This  settlement  taxes  the  entire  sum  of 
$2,927,537.87  for  the  six  months  ending  June 
30,  1887,  and  is  made  under  section  7  of  the 
Act  of  1879  (P.  L.  116). 

5.  The  defendant  has  paid  to  the  Common* 
wealth  the  sum  of  $5,343.21,  being  a  tax  of 
eighth-tenths  of  one  per  cent,  upon  the  sum  of 
$680,047.11,  received  as  above  stated  for  trans- 
portation between  points  both  within  the  State 
less  the  sum  of  $12,145.66  received  for  carrying 
tbe  mail. 

CONCLUSIONS  OF  LAW. 

Most  of  the  questions  raised  in  this  case  have 
been  discussed  in  Com.  v.'D,  &  H.  Can.  Co., 
No.  534,  June  T.  1887,  Daup.  C.  P.  {ante,  p. 
406^.  A  further  question  is  raised  by  this  §p- 
peal,  viz.,  the  power  of  the  State  to  tax  the 
gross  receipts  of  a  domestic  transportation  com- 
pany derived  from  carrying  the  United  States 
mail.  We  think  the  tax  cannot  lawfully  be  im- 
posed. If  it  be  conceded,  as  we  believe  the  law 
now  to  be,  that  to  tax  the  receipts  from  trans- 
portation is  to  tax  the  transportation  itself,  it 
follows  that  the  carriage  of  the  mails  is  taxed  by 
taxing  the  money  paid  therefor.  But,  as  the 
post-office  is  one  of  the  agencies  of  the  Federal  * 
government,  the  States  cannot  tax  such  carriage, 
because  the  power  to  tax  includes  the  power  to 
destroy.  (McCulloch  v.  Maryland,  4  Wheat. 
415;  Banks  v.  Mayor,  7  Wall.  16;  Tarble's 
Case,  13  Id.  408;  R.  R.  Co.  v.  Peniston,  18  Id. 
30;  Pittsburgh  v.  National  Bank,  55  Pa.  45.) 

The  Commonwealth  is  entitled  to  tax  only  the 
sum  of  $680,047.11  less  the  sum  of  $12,145.66, 
and  as  the  full  amount  of  tax  thus  due  has  been 
already  paid,  we  direct  judgment  to  be  entered 
for  the  defendant  if  exceptions  are  not  filed  ac- 
cording to  law. 

Opinion  by  McPherson,  J. 
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Supreme  €ourt 

Jan.  '88, 115.  January  23^  1888. 

Webber  v.  Commonwealth. 

Oriminal  Law — Insanity — Preliminary  issue — 
Practice— Act  of  March  81,  1860,  §§  66  and 
67 — Evidence. 

Under  the  provisions  of  the  oriminal  code  of  March 
31, 1800,  sections  66  and  67  (P.  L.  445),  a  defendant 
in  a  criminal  case  who  alleges  his  insanity  at  the  time 
of  arraignment  is  not  eutitled,  as  a  matter  of  legal 
right,  to  have  a  separate,  independent,  or  preliminary 
trial  of  that  question  by  a  jary  specially  empannelled 
for  the  purpose.  Whether  or  not  such  preliminary 
trial  shall  be  granted  is  within  the  discretion  of  the 
Court. 

On  the  trial  of  a  prisoner  for  murder  the  Court  re- 
fused to  grant  a  preliminary  issue  to  test  his  insanity, 
declined  to  hear  the  affidavits  which  counsel  offered  to 
produce  on  the  question,  and  directed  the  trial  to  pro- 
ceed. The  defence  set  up  was  insanity.  After  a  fair 
and  impartial  charge  the  jury  found  the  prisoner 
gailty,  and  the  Court  in  overruling  the  motion  for  a 
new  trial  and  in  arrest  of  judgment,  expressed  satis- 
faction with  the  result.    On  writ  of  error : 

Hdd,  that  the  Supreme  Court  could  not  under  such 
droumstancee  hold  that  the  Court  below  had  abused 
its  discretion  in  refusing  the  preliminary  inquest. 

On  a  trial  for  murder  the  fact  appeared  from  the 
evidence  in  chief  for  the  Commonwealth  of  the  widow 
of  the  deceased,  that  the  quarrel  between  the  deceased 
and  the  prisoner,  terminating  iu  the  murder,  originated 
in  a  referenoe  by  deceased  to  a  former  conversation  of 
the  prisoner  with  the  witness.  On  cross-examination 
counsel  for.the  prisoner  asked  witness  what  that  for- 
mer conversation  was : 

Hdd,  that  the  evidence  was  properly  ruled  out. 

Upon  the  question  whether  or  not  the  defendant  in 
a  criminal  case  was  insane,  evidence  was  held  irrele- 
vant which  was  offered  to  show  that  the  defendant's 
father  had  failed  in  business,  and  what  wages  the  de- 
fendant had  formerly  earned. 

When  in  a  murder  case  some  evidence  on  behalf  of  the 
prisoner  has  been  excluded,  but  the  same  has  been  ad- 
mitted in  some  other  shape  so  that  no  injury  is  done 
by  the  exclusion,  the  Supreme  Court  will  not  on  that 
account  reverse. 

Error  to  the  Court  of  Oyer  and  Terminer  and 
General  Jail  Delivery  for  Philadelphia  County. 

Indictment,  against  Oscar  Hugo  Webber  for 
the  murder  of  William  H.  Martin.  Sydney  G. 
Fisher  and  William  Wilkins  Can*,  Esqs.,  were 
appointed  by  the  Court  4o  defend  the  prisoner. 

When  the  case  was  called  for  trial  before 


Arnold,  J.,  counsel  for  the  prisoner  made  the  fol- 
lowing suggestion  to  the  Court :  << And  now,  to 
wit,  CKstoW  17, 1887>  it  is  i^ggested  to  the  Court 
by  W.  W.  Carr  and  S.  G.  Fisher,  counsel  for  the 
prisoner,  that  Oscar  Hugo  Webber,  held  under  the 
charge  in  the  above  bill  of  indictment  made,  and 
here  before  the  Court  to  answer  the  same,  is  a  luna- 
tic of  non-sane  mind,  and  has  not  sufficient  intel- 
ligence to  comprehend  the  course  of  proceedings 
on  the  trial  so  as  to  make  a  proper  defence  nor 
conduct  it  with  discretion,  and  ihat  before  the 
Court  shall  compel  the  prisoner  to  plead  to  said 
bill  of  indictment,  a  jury  be  lawfully  empanelled 
to  find  whether  such  facts  be  true  or  not,  so  that 
the  Court  may  take  action  in  the  case,  as  in  the 
Act  of  Assembly,  March  81, 1860,  made  and  pro- 
vided." 

The  District^Attomey :  I  object  to  the  prelim- 
inary issue  being  granted. 

The  Court  :  The  right  to  a  preliminary  issue 
appears  to  me  to  be  in  tbe  discretion  of  the  Court. 

Counsel  for  the  prisoner  cont^ided  that  it  was 
a  matter  of  right  established  at  common  law  and 
was  a  proceeding  as  much  to  inform  the  con- 
science of  the  Commonwealth  as  on  behalf  of  the 
prisoner;  and  further  offered  ito  support  their  mo- 
tion and  inform  the  discretion  (if  any)  of  the 
Court  by  producing  affidavits  or  witnesses  vivm 
voce  that  the  prisoner  was  now  insane,  and  there- 
fore incompetent  to  plead  or  conduct  his  defence. 

The  Court  refused  to  order  a  preliminary,  trial 
of  the  prisoner's  insanity,  stating  that  he  consid- 
ered it  a  matter  in  his  discretion.  (Exception  by 
defendant.) 

The  Court  :  <*  Put  the  prisoner  in  the  dock 
and  arraign  him."  ^ 

Counsel  for  Prisoner :  "  But  he  has  already 
been  arraigned,  and  the  record  contains  a  plea  of 
present  insanity  filed  on  his  behalf  yet  undisposed 
of." 

The  Court  :  "  We  will  see  what  he  will  say 
now."  (Exception  by  the  defendant.) 

The  prisoner  thereupon  was  pat  in  the  dock, 
and  upon  being  arraigned  and  the  indictment 
having  been  read  to  him,  on  being  asked  to  say 
whether  he  was  guilty  or  not  guilty,  he  said :  *^  I 
do  not  think  it  necessary  for  me  to  do  so ;  I  do 
not  consider  myself  guilty  of  anything  at  all." 

The  Court  :  "Tliat's  a  plea  of  not  guilty.'* 
(To  the  clerk.)  <' You  will  enter  the  plea."  (Ex- 
ception by  the  defendant.) 

Counsel  for  the  prisoner  renewed  their  sugges- 
tion that  the  prisoner  was  insane,  upon  arraign- 
ment,  and  moved  that  that  issue  be  tried  first, 
and  again  offered  to  accompany  the  motion  with 
affidavits  or  witnesses  viva  voce^  that  the  prisoner 
was  incompetent  to  plead  or  conduct  his  defence. 
Motion  overruled.    (Exception  for  defendant.) 

(The  action  of  the  Court  as  above,  constituted 
the  first  nineteen  assignments  of  error.) 
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Thereupon  the  District- Attorney  replied  simi- 
iiter  et  issue,  and  the  Court  ordered  a  jury  to  be 
empanelled. 

The  evidence  for  the  Commonwealth  showed 
that  the  deceased  was  a  jeweller  at  No.  IBll 
South  Street,  Philadelphia ;  and  that  in  July, 
1886,  the  prisoner  had  left  an  alarm  clock  at  his 
shop  for  repair,  in  the  absence  of  the  deceased, 
and 'had  had  some  conversation  with  Mrs.  Mar- 
tin. The  clock  being  repaired,  was  taken  away, 
but  the  same  getting  again  out  of  order,  the  pris- 
oner on  November  26,  1886,  again  took  it  to  the 
shop  of  deceased.  On  December  6,  1886,  the 
prisoner  called  for  the  clock,  which  was  delivered 
to  him  by  Martin,  and  some  conversation  ensued 
between  them.  Martin  reproached  the  prisoner 
with  the  language  which  he  had  addressed  to 
Mrs.  Martin  on  his  previous  visit.  The  prisoner 
at  once  grew  violently  angry.  Martin  tried  to 
get  him  out  of  the  shop,  and  finally  opened  the 
door,  ordered  him  out,  and  gave  him  a  push. 
Webber  then  drew  a  pistol,  saying,  **  I'll  not  go, 
but  I'll  show  you  what  I'll  do."  Martin  an- 
swered, "Oh,  you  can't  frighten  me  that  way." 
The  prisoner  instantly  fired  several  shots  in  quick 
succession  at  Martin,  killing  him  instantly.  He 
then  walked  slowly  from  the  store  by  the  front 
door  and  up  the  street,  but  was  arrested  before  he 
reached  Broad  Street. 

The  defence  was  that  the  prisoner  was  insane. 
Mugh  evidence  was  offered  both  of  his  family 
and  his  employers  to  show  that, he  was  originally 
of  a  kind  and  affectionate  disposition,  but  that  in 
the  year  1885  his  nature  changed  and  he  became 
jealous  of  his  wife,  and  fancied  that  he  was  pur- 
sued by  persons  who  intended  to  kill  him.  In 
consequence  of  this  he  lost  his  occupation,  and 
on  September  12, 1886,  his  wife  left  him.  There 
was  also  considerable  medical  evidence  to  show 
that  the  prisoner  was  insane.  The  material  evi- 
dence of  insanity  is  fully  set  out  in  the  dissenting 
opinion  of  Sterrett,  J.,  infra. 

The  Commonwealth  called  in  rebuttal  the 
deputy  coroner,  the  magistrate  before  whom  the 
prisoner  was  given  a  hearing,  and  two  police 
officers,  who  testified  that  the  prisoner  after  his 
arrest  behaved  in.  a  perfectly  calm  and  rational 
manner,  and  declared  that  he  killed  Martin  in 
self-defence. 

On  cross-examination  of  Mrs.  Martin,  a  wit- 
ness for  the  Commonwealth,  the  prisoner's  coun- 
sel asked  her  what  the  conversation  had  been 
between  her  and  the  prisoner  when  he  called  in 
July,  1886.  Objected  to  by  the  Commonwealth. 
Objection  sustained.  Exception.  (20th  assign- 
ment of  error.) 

The  counsel  for  the  prisoner  having  called  one 
R.  F.  S.  Heath  as  a  witness  asked  him  what  wages 
the  prisoner  had  formerly  received  while  in  the 
•employ  of  Miiller  &  Co.     Objected  to  by  the  Com- 


monwealth.    Objection   sustained.      Exception. 
(21st  assignment  of  error.) 

The  prisoner's  counsel  offered  evidence  to 
show  that  his  father  had  been  a  merchant  in 
Saxony  but  had  failed  in  business,  that  the 
prisoner  had,  prior  to  1885,  been  uniformly  kind 
and  affectionate  to  his  parents  and  brother,  and 
had  been  their  chief  means  of  support.  These 
offers  were  objected  to  by  the  Commonwealth 
and  sustained.  Exceptions.  (22d  to  29th  as- 
signments of  error.) 

Much  evidence  was,  however,  introduced  by 
the  prisoner's  counsel  as  to  his  behavior  to  his 
family  prior  to  1885,  as  to  his  remittances  of 
money  to  them,  and  as  to  the  change  in  his  dis« 
position  about  that  time. 

The  Court  in  its  charge  referred  to  the  lan- 
guage of  Martin  and  the  prisoner  just  before  the 
shooting,  and  left  the  question  of  insanity  to  the 
jury.  Exceptions*  (30th  and  3 1st  assignments 
of  error.) 

Verdict,  guilty.  The  prisoner  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which  motion 
the  Court  overruled  in  the  following  opinion  by 
Arnold,  J. : — 

<^  Notwithstanding  the  exhaustive  arguments 
and  appeal  of  the  learned  and  zealous  counsel  of 
the  prisoner,  I  see  no  reason  to  change  the  opin- 
ion I  expressed  at  the  trial,  that  the  prisoner 
ought  to  be  required  to  plead  to  the  indictment. 
The  disputed  question  is  this  :  Has  a  defendant 
in  a  criminal  prosecution,  upon  suggestion  that 
he  is  insane  at  the  time  of  arraignment,  the  right 
to  have  a  preliminary  inquiry  into  his  sanity,  or 
is  such  inquiry  a  matter  to  be  allowed  or  refused 
by  the  Court  within  its  sound  judgment  ?  It  is 
contended  that  such  inquiry  is  a  matter  of  right 
under  the  common  law  and  the  Criminal  Pro- 
cedure Act  of  March  31,  1860.  By  the  66th 
section  of  that  Act  it  is  provided  that  if  upon  the 
trial  of  any  person  charged  with  any  crime,  he 
shall  be  acquitted  because  he  was  insane  at  the 
time  of  the  commission  of  the  offence,  the  Court 
shall  order  him  to  be  kept  in  strict  custody  so 
long  as  he  shall  continue  to  be  of  unsound  mind. 
By  the  67th  section  of  the  same  Act  it  is  provided 
that  the  same  proceedings  may  be  had  (that  is, 
keeping  the  defendant  in  custody,  etc.,)  if,  upon 
arraignment,  the  person  indicted  shall  be  found 
to  be  a  lunatic,  by  k  jury  lawfully  empanelled  for 
that  purpose ;  or,  if  upon  the  trial,  such  person 
shall  appear  to  the  jury  charged  with  the  indict- 
ment, to  be  a  lunatic,  the  Court  shall  direct  the 
finding  to  be  recorded,  and  may  proceed  as  afore- 
said ;  that  is,  order  the  person  to  be  kept  in  strict 
custody  so  long  as  he  is  of  unsound  mind.  Two 
classes  of  persons  are  comprehended  by  those  sec- 
tions of  the  Act :  those  who  were  insane  when 
they  committed  the  ofibnce,  and  those  who  are 
insane  at  the  time  of  their  trial.     It  is  contended 
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tbat  under  the  67th  section  of  the  Act  above  re- 
ferred to,  a  party  charged  with  crime  has  an 
absolute  right  to  have  a  preliminary  inquiry  made, 
upon  suggestion  of  presently  existing  insanity, 
without  regard  to  discretion  or  judgment  of  the 
Court  in  the  matter.  * 

"The  question  is  not  new,  although  it  has 
never  been  agitated  in  any  case  like  this.  Judge 
Ludlow  had  occasion  to  consider  it  in  the  case 
of  The  Commonwealth  v,  Taylor,  in  the  41st 
Lf^al  Intell.  at  page  488,  and  he  held  that  the  Act 
of  1860  does  not  confer  such  right  upon  a  prisoner. 
It  merely  provides  the  subsequent  proceedings 
for  the  safe  custody  of  the ,  prisoner  in  case  he 
should  be  acquitted  on  the  ground  of  insanity,  or 
be  found  to  be  a  lunadtic  on  the  trial  under  the 
indictfaent.     (13  Out.  ^62.) 

"  *  By  the  common  law,  if  it  is  doubtful  whether 
a  criminal  who,  at  his  trial,  in  appearance  is  a 
lunatic,  be  such  in  truth  or  not,  it  shall  be  tried 
by  the  jury  who  are  charged  to  try  the  indict- 
ment, by  an  inquest  of  office  to  be  returned  by 
the  sheriff  of  the  county  wherein  the  Court 
exists ;  or,  being  a  collateral  issue,  the  fact  may 
be  pleaded  and  replied  to  ore  tenus  and  a  venire 
awarded,  returnable  instanter,  in  the  nature  of  an 
inquest  of  office.'  (Whar.  Am.  Crim.  Law,  § 
53,  7th  ed.)  As  there  are  three  alternative 
modes  of  trying  the  question,  it  is  manifest  that 
there  must  be  some  authority  to  determine  which 
mode  shall  be  adopted,  and  that  authority  is  the 
Judge.  Otherwise,  in  every  criminal  case  the 
prisoner  may  have  two  trials,  upon  the  mere 
suggestion  or  affidavit  that  he  is  not  of  sufficient 
mental  capacity  to  plead. 

"  In  Laros  v.  The  Commonwealth  (84  Pa.  St. 
200),  the  Supreme  Court  considered  the  question 
in  a  case  in  which  such  inquiry  was  moved  for 
after  conviction,  but  in  bar  of  a  sentence.  Chief 
Justice  Agnew,  a  very  learned  expounder  of  the 
criminal  law,  said  in  that  case :  <4f  the  right  of 
trial  by  jury  (of  the  sanity  of  a  prisoner),  exist 
at  all,  it  must  exist  at  all  times,  no  matter  how 
often  the  plea  is  repeated  alleging  insanity  oc- 
curring since  the  last  verdict.  Such  a  right  is  in- 
consistent with  the  due  administration  of  justice. 
There  must  be  a  sound  discretion  to  be  exercised 
by  the  Court:  If  a  case  of  real  doubt  arise,  a 
just  Judge  will  not  fail  to  relieve  his  own  con- 
science by  subn^itting  the  fact  to  a  jury.'  In 
that  case  the  prisoner  had  been  convicted  before 
the  request  was  made  for  a  trial  of  his  sanity. 
In  Taylor*8  case  the  jury  had  been  sworn  on  a 
plea  of  not  guilty,  and  the  jury  was  instructed 
that  they  might  pass  upon  the  sanity  of  the 
prisoner  at  the  time  of  the  trial.  In  the  present 
case  the  prisoner  was  about  to  be  arraigned, 
when  a  suggestion  was  filed  by  counsel  that  the 
prisoner  was  insane  at  the  time.  An  elaborate 
I  and  learned  argument  was  made  by  the  counsel 


of  the  prisoner  in  his  hearing.  Nearly  two  hours 
were  occupied  in  arguing  and  considering  the 
motion,  during  which  time  I  had  the  opportunity 
of  observing  the  appearance  and  conduct  of  the 
prisoner,  and  the  attention,  he  gave  to  the  pro- 
ceedings. I  had  also  the  benefit  of  the  informa- 
tion of  the  physician  of  the  prison  and  others  to 
assist  me  in  coming  to  that  sound  judgment 
which  it  was  my  duty  to  exercise.  Giving  the 
matter  the  due  consideration  to  which  it  was  en- 
titled, I  came  to  the  conclusion  that  the  prisoner 
knew  where  he  was,  what  he  was  here  for,  and 
what  was  being  done. 

''Upon  being  arraigned,  th^  indictment  was 
read  to  him  at  length ;  and  when  he  was  asked 
to  plead,  he  answered  that  he  did  not  think  it  was 
necessary  for  him  to  do  so,  and  that  he  did  not 
consider  himself  guilty.  These  words  a»e  not  the 
words  of  a  madman  or  a  lunatic  The  prisoner 
did  not  think  it  necessary  for  him  to  plead.  That 
shows  that  he  could  think,  and  that  he  expected 
to  be  tried  on  a  collateral  issue.  He  had  pre- 
viously withdrawn  a  plea  of  not  guilty  entered 
when  he  stood  mute.  As  that  was  done  in  per- 
son, it  shows  that  he  knetD  enough  to  do  it.  He 
did  not  consider  himself  guilty  ;  that  is,  he  could 
consider  and  form  an  opinion.  All  that  shows 
reasoning  power  and  confirmed  my  judgment  that 
he  ought  to  be  tried  on  the  indictment.  But  in 
order  to  protect  the  prisoner  from  any  evil  conse- 
quences, in  case  my  judgment  should  turn  out 
to  be  erroneous,  I  told  the  jury,  with  emphasis, 
that  if  they  thought  that  the  prisoner  is  a  lunatic 
at  this  time,  they  should  add  that  finding  to  their 
verdict  in  case  they  should  convict  him ;  and  I 
went  further  in  favor  of  the  prisoner,  and  told  the 
jury  that  they  might  give  him  the  benefit  of  any 
doubt  on  that  subject,  although  the  strict  rule  of 
law  is  otherwise.  (Coyle  v.  The  Commonwealth, 
100  Pa.  St.  &73,  and  cases  cited.)  After  a  full 
and  fair  trial,  he  was  convicted  of  murder  of  the 
first  degree.  I  concur  with  the  jury  in  that  find- 
ing, and  see  no  reason  to  stay  the  sentence.  His 
refusal  to  confer  with  his  counsel,  and  his  attempts 
to  repudiate  them  are  no  new  things  in  criminal 
trials.  Cunning  and  artful  prisoners  have  done 
that  in  other  cases.  Such  conduct  shows  knowl- ' 
edge  of  persons,  place,  and  circumstances ;  in 
fact,  it  exhibits  that  knowledge  and  reason  which 
madmen  and  lunatics  do  not  usually  possess. 

"The  refusal  to  permit  the  counsel  for  the 
prisoner  to  ask  the  wife  of  the  deceased  what  the 
prisoner  had  said  to  her  on  a  former  occasion  in  the 
store,  I  still  adhere  to.  That  conversation  was 
not  a  part  of  any  res  gesta.  It  was  not  repeated 
on  the  occasion  of  the  killing.  If  it  had  been  re- 
peated, then  it  might  have  been  received  in 
evidence. 

"  What  bearing  the  amount  of  the  prisoner's 
wages  bad  on  the  question  of  his  guilt  or  sanity* 
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I  am  unable  to  perceive.  The  fact  that  the 
prisoner  sent  the  money  to  bring  his  relations  to 
this  country,  and  got  work  for  them  was  ruled  to 
be  irrelevant,  but  nevertheless  the  witness  (his 
mother)  went  on  and  told  about  it,  so  that  the 
prisoner  got  the  benefit  of  the  testimony.  His 
conduct  towards  his  wife  and  children  was  fully 
detailed  by  his  wife;  how  he  had  been  kind, 
cheerful,  and  indulgent,  then  morose  and  posi- 
tively cruel  towards  his  wife  ;  and  his  refusal  to 
see  her  or  his  children  since  he  has  been  incar- 
cerated, was  testified  to  at  length,  and  all  that 
could  be  extracted  therefrom  by  counsel  was 
deduced  by  them.  In  fact,  nothing  that  learning, 
skill,  and  zeal  could  do,  was  left  undone.  The 
prisoner  having  been  convicte^,  there  is  nothing 
left  to  be  done  except  to  impose  the  sentence  of 
the  law  upon  him." 

Sentence  of  death  was  pronounced  accordingly. 
The  prisoner  thereupon  took  this  writ,  assigning 
for  error  the  action  of  the  Court  in  refusing  the 
preliminary  issue  and  proceeding  to  trial,  the  re- 
jection of  the  prisoner's  ofiTers  of  evidence,  the 
charge  of  the  Court,  the  overi'uling  of  the  motion 
for  a  new  trial  and  in  arrest  of  judgment,  and  the 
pronouncing  of  sentence. 

Sydney  G.  Fisher  and  William  Wilkins  Carr, 
for  the  plaintiflTin  error. 

.  The  Act  of  June  18,  1886  (P.  L.  596),  was 
taken  almost  verbatim  from  89  &  40  Geo.  III., 
c.  94,  and  now  appears  in  the  Criminal  Code  of 
1860  as  sections  66  and  67.  In  England,  under 
this  statute,  the  awarding  of  the  preliminary  issue 
is-  always  deemed  a  matter  of  right. 

Rex  V,  Pritohard,  7  C.  &  P.  303. 

Rex  V,  Dyaon,  7  Id^d05. 

In  re  Whittaker,  4  Mjl.  &  Cr.  441. 

Lej*8  Case,  1  Lewin's  Cr.  C.  n.  133. 

Qaeen  v,  Goode,  7  A.  &  E.  536. 

Regina  v.  Whitfield,  3  C.  &  K.  121. 

Qneen  v,  iBrael,  2  Cox  Cr.  Cas.  263. 
The  American  cases  show  that  a  preliminary 
hearing  upon  a  suggestion  of  a  defendant's  insan- 
ity is  allowed  from  every  principle  of  humanity 
and  mercy.  In  Philadelphia  County  the  unre- 
ported cases  are : — 

Commonwealth  v.  Magoire,  Q.  S.  Docket,  1864, 
No.  137,  p.  185. 

Commonwealth  o.  Tuch,  Nov.  1875,  No.  372. 

Commonwealth  v.  King. 
In  other  States  the  following  are  the  cases 
which  have  arisen  : — 

Freeman  r.  The  People,  4  Denio,  9. 

Gaagando  v.  The  State,  41  Tex.  626. 

Taflfe  V.  The  State,  23  Ark.  34. 

Com.  V.  Braley,  1  Mass.  103. 

U.  S.  V.  Lanoaster,  7  Bias.  440. 

Com.  V,  Hathaway,  13  Mass.  299. 

Gruber  v.  The  SUte,  3  W.  Va.  699. 

Jones  V.  The  State,  13  Ala.  157. 

Shnltx  V.  The  SUte,  13  Tex.  401. 

The  People  v.  Lake,  2  Parker  Crim.  (N.  Y.)  215. 

People  V.  Kleim,  1  Edm.  Sel.  Cas.  13. 

State  V,  Arnold,  12  Iowa,  479. 

Article  in  1  Crim.  Law  Magaxine,  431. 


To  refuse  the  issue  rendered  a  subsequent  con- 
viction unconstitutional,  because  it  was  without 
due  process  of  law,  and  not  according  to  ihe  law 
of  the  land. 

Brown  v.  Hammel,  6  Pa.  St.  86. 

Fettr  V.  Wilt,  46  Id.  460. 

Huher  v.  Reily,  53  Pa.  St.  112. 

Craig  V.  Kline,  65  Id.  413. 

Cooley  on  Const.  Lim.,  *  p.  351. 

People  r.  Supervisors,  70  N.  Y.  234. 

Rowan  o.  The  State,  30  Wis.  144. . 

KaUoch  V.  Sapt.  Ct.,  56  Cal.  228. 

Taylor  v.  Porter,  4  Hill,  146. 

Hurtado  v,  California,  110  U.  S.  516. 

Hopt  V,  Utah,  Id.  574. 

Berthof  ».  0»Rielly,  18  Am.  L.  Reg.  (N.  S.)  119. 

Ah  Fook,  49  Cal.  402. 

Westervelt  t* .  Gregg,  12  N.  t.  202. 
It  was  not  <<  the  law  of  the  land"  for  the  JCourt 
below  to  decide  the  question  of  fact  raised  in  the 
plea  or  suggestion  of  present  insanity.  That  sug- 
gestion having  been  filed,  no  discretion  was  left 
in  the  Court  but  to  try  that  question  first.  Be- 
cause the  prisoner  has  an  inalienable  right  to  be 
tried  only  when  he  is  sane,  and  that  right  is  one 
which  neither  the  prisoner  nor  his  counsel  could 
waive,  nor  the  Court  nor  the  Legislature  take 
from  him.  • 

Prine  v.  The  Commonwealth,  18  Pa.  St.  104. 

Dougherty  v.  Commonwealth,  69  Id.  291. 
Assuming  that  the  Court  had  power  to  exercise 
discretion,  that  discretion  was  abused  and   maj 
be  reviewed. 

Ingles's  Estate,  76  Pa.  St.  430. 

Chew  V.  Chew,  28  Id.  17. 

Catlin  V.  Robinson,  2  Watts,  378. 

Meyer  v.  Callenv  54  N.  Y.  392. 

Llamosas  v.  Llamosas,  62  N.  Y.  618. 

Lawrence  ».  Farley,  73  Id.  187. 
The  question  as  to  the  conversation  of  the  pris- 
oner with  Mrs.  Martin  was  admissible  on    the 
latter's  cross-examination  as  part  of  the  re$  gesttB^ 

Markley  v.  Swartzlander,  8  W.  &  S.  172. 

CovanhoTan  v.  Hart,  21  Pa.  St.  496. 

Commonwealth  v.  Eaton,  8  Philadelphia,  428. 
In  a  capital  ofience,  evidence  of  a  motive  for 
the  commission  of  the  crime  is  admissible. 

MoCue  V.  Commonwealth,  78  Pa.  St.  185. 
Declarations  to  show  the  relations  of  the  par- 
ties to  one  another,  are  evidence  as  part  of  the 
res  gesta. 

Postens  17.  Postens,  3  W.  &.  S.  127. 

Koch  9.  Howell,  6  Id.  350. 

Kimmel  r.  MoRight,  2  Pa.  St.  38. 

Bills  V,  Guggenheim,  20  Id.  287. 

Ridl^  V.  Gjrde,  9  Bing.  349. 

Rawson  v.  Haigh,  2  Id.  99. 

Rauoh  V,  S.  W.  R.  R.  Co.,  1  G.  B.  51. 

SUte  V.  Mahly,  68  Mo.  315. 

Tamer  v.  Com.,  5  Norris  54. 

Wellar  v.  People,  30  Mioh.  16,  22. 

Hunter  v.  State,  43  Ga.  483. 

Rutherford  r.  Com.,  13  Bush,  608. 

Commander  r.  State,  60  Ala.  1. 

People  V.  Horton,  4  Mioh.  67. 

Murphy  v.  People,  63  N.  Y.  590. 
A  witness  may  be  cross-examined  as  to  every 
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thing  to  which  he  has  testified,  or  which  is  closely 
eonnected  with  it, 

Hoffman  v.  Stroheoker,  9  W.  183. 

Jackson  v.  Litck,  62  Pa.  St.  451. 

Henderson  v.  Hydraulic,  9  Philadelphia  100. 

"Evidence  as  to  the  whole  previous  character 
and  family  history  of  the  prisoner  was  admissible 
upon  the  question  of  his  insanity. 

Lawson  on  Insanity,  169,  185. 

State  V.  Jones,  50  N.  H.  382. 

United  States  v.  Lancaster,  7  Biss.  440. 

Roach  V.  ZehHng,  59  Pa.  St.  74. 

Hopps  V,  People,  31  111.  386. 

George  S,  Graham^  District-Attorney,  for  the 
Commonwealth. 

The  Court  acted  properly  and  within  its  discre- 
tion in  refusing  the  preliminary  issue.  This  dis- 
cretion cannot  be  reviewed. 

Freeman  r.  People,  4  Den.  109.  ' 

Alexander  v,  Comm.,  15  Weekly  Notes,  145. 

Taylor  v.  Com.,  109  Pa.  St.  262. 

Laros  ».  Com.,.84  Pa.  St.  200.' 

Jones  V.  State,  13  Ala.  157. 

State  V.  Amol4, 12  Iowa  483. 

March  19, 1888.  The  Court.  The  question 
principally  discussed  in  this  case  is  a  novel  one. 
It  does  not  appear  to  have  ever  been  determined 
or  even  presented  in  this  Court  before. 

Briefly  stated  it  is  this  :  Whether  a  defendant 
in  a  criminal  case  who  alleges  his  insanity  at  the 
time  of  arraignment  is  entitled,  as  a  matter  of 
legal  right,  to  have  a  separate,  independent,  and 
preliminary  trial  of  that  question  by  a  jury 
specially  empanelled  for  the  purpose.  It  is  cer- 
tainly the  fact  that  the  66th  and  67th  sections  of 
our  Criminal  Code  of  1860  are  substantially 
almost  literally  taken  from  the  English  statute 
of  39  and  40  Geo.  III.  c.  94,  and  that  under 
that  statute  the  English  criminal  courts  do  not 
infrequently  award  preliminary  issues  to  deter- 
mine the  sanity  of  prisoners  by  the  verdict  of  a 
jury.  The  same  is  true  of  the  practice  in 
several  of  our  sister  States.  We  have  examined 
with  much  care  the  various  authorities  cited  in 
the  very  able  and  exhaustive  argument  of  the 
learned  counsel  for  the  plaintiff  in  error,  and  we 
find  thai  in  all  of  thdm  the  inquest  was  directed 
generally  by  the  Court  of  its  own  motion,  and 
sometimes  at  the  instance  of  the  attorney-general, 
but  always  in  cases  where  the  appearance  and 
actions  of  the  prisoner  were  such  as  to  mani- 
festly indicate  a  condition  of  insanity  either  real 
or  simulated.  In  point  of  fact  the  purpose  of 
the  inquiry  was  to  inform  the  conscience  of  the 
Court  as  to  the  prisoner's  real  condition  at  the 
time  of  the  trial,  but  before  the  trial  proceeded. 
There  was  an  obvious  propriety  in  directing  an 
inquiry  by  the  verdict  of  a  jury  in  all  such  cases, 
because  the  fact  itself  required  determination 
before  any  further  proceedings  were  had  if  there 
was  probable  ground  for  belief  that  a  condition 


of  insanity  existed.  If  upon  an  examination  of 
the  prisoner  there  was  no  apparent  reason  to  sup- 
pose him  insane,  but,  on  the  contrary,  he  seemed 
quite  capable  of  pleading  to  the  indictment, 
there  was  no  necessity  for  a  preliminary  trial, 
because  every  right  to  set  up  insanity,  either 
when  the  offence  was  committed  or  at  the  time 
of  the  trial,  stiU  remained,  and  could  be 
thoroughly  tried  by  the  jury  who  were  to  try  the 
indictment. 

The  existence  of  the  doubt  as  to  the  prisoner's 
past  or  present  insanity,  is  a  matter  which  by  the 
very  necessity  of  the  case  c6uld  only  be  deter- 
mined by  the  Court  itself.  Up  to  the  time  of 
pleading  there  is  no  other  tribunal  which  has  the 
prisoner  in  charge,  and  there'  is  no  other  which 
can  say  whether  there  is  a  doubt  upon  that  sub- 
ject. It  is  one  of  the  functions  which  must  be 
intrusted  to  the  Court,  and  it  is  not  to  be  pre- 
sumed that  it  will  in  any  case  be  abused.  If  it 
should  be  there  is  still  the  remedy  available  in  all 
cases  where  abuse  of  discretion  has  taken  place* 
In  the  cases  in  which  this  subject  has  received 
consideration  the  doctrine  has  been  expressed  in 
accordance  with  these  views.  In  Whart.  Crim. 
Law,  8th  edition,  vol.  1,  sec.  58,  it  is  thus  said : 
<<  By  the  common  law  if  it  be  doubtful  whether 
a  criminal  who,  at  his  trial,  in  appearance  is  a 
lunatic,  be  such  in  truth  or  not,  the.  issue  shall  be 
tried  by  the  jury  who  are  charged  to  try  the  in- 
dictment, or,  being  a  collateral  issue,  the  fact 
may  be  pleaded  and  replied  to  ore  tenus^  and  a 
venire  awarded,  returnable  instanter,  in  the 
nature  of  an  inquest  of  office.  If  it  be  found  by 
the  jury  that  the  party  only  feigns  himself  b 
lunatic  and  he  still  refuse^  to  answer,  he  was, 
before  the  Act  of  Geo.  IV.,  c.  28,  sec.  2,  dealt 
with  as  one  who  stood  mute  and  as  if  he  had 
confessed  the  indictment.  The  principal  point  to 
be  considered  by  the  jury  would  be  whether  the 
defendant  was  of  sufficient  intellect  to  compre- 
hend the  course  of  the  proceedings  on  the  tri^  so 
as  to  be  able  to  make  a  proper  defence.  Whether 
the  prisoner  was  sane  or'  insane  at  the  time  the 
act  was  committed,  is  a  question  of  fact  triable 
by  the  jury  and  depending  upon  the  previous 
and  contemporaneous  acts  of  the  party."  That 
is  to  say,  the  defence  of  insanity  at  the  time  the 
crime  was  committed  must  be  tried  by  the  jury 
charged  with  the  trial  of  the  indictment,  and  if 
the  question  of  sanity  at  the  time  of  the  trial  is 
raised,  it  may  be  tried  either  by  a  special  jury 
empanelled  for  that  purpose,  or  by  the  jury  who 
are  to  try  the  indictment.  This  is  the  undoubted 
meaning  of  the  text,  and  it  expresses  the  rule  as 
it  was  at  the  common  law,  and  abo  as  it  was 
changed  by  the  Act  of  Greorge  IV. 

In  the  case  of  Freemen  v.  The  People,  4 
Denio,  9,  cited  for  the  plaintiff  in  error,  the  ques- 
tion arose  upon  a  section  of  the  Code  which  pro- 
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Tides,  "  No  insane  person  can  be  tried,  sentenced 
to  any  punishment,  or  punished  for  any  crime 
while  he  continues  in  that  state."  The  Court 
said,  <<  The  statute  is  explicit  that  <  no  insane 
person  can  be  tried,'  but  it  does  not  state  in  what 
manner  the  fact  of  insanity  shall  be  ascertained. 
That  is  left  as  at  common  law,  and  although  in 
the  discretion  of  the  Court,  other  modes  than  that 
of  trial  by  jury  may  be  resorted  to,  still  in  impor- 
tant cases  that  is  regarded  as  the  most  discreet 
and  proper  course  to  be  adopted."  In  the  case  of 
Jones  V.  The  State  (18  Ala.  157)  the  Court  said  : 
^<  But  in  the  case  before  us  the  Judge  did  not  see 
proper  to  test  the  prisoner's  sanity  by  a  prelimi- 
nary inquiry  to  ascertain  whether  he  was  capable 
of  pleading  to  the  indictment  or  not.  He  did 
plead,  and  a  trial  and  conviction  was  the  result, 
although  we  are  of  opinion  that  the  facts  dis- 
closed in  the  bill  of  exceptions  might  well  have 
warranted  the  prelirfiinary  inquiry  as  to  the 
prisoner*8  mental  condition,  yet  this  must  be  left 
to  the  sound  discretion  of  the  Court  below." 

In  State  v,  Arnold  (12  Iowa,  483)  the  Court 
said  :  *'  The  Courtis  to  inquire  into  the  prisoner's 
mental  condition  at  the  time  he  appears  for 
arraignment.  In  determining  whether  a  reason- 
able doubt  exists  as  to  his  sanity  before  empanel- 
ling a  jury,  the  Judge  is  not  confined  alone  to 
the  case  made  by  the  counsel  .  .  .  but  may 
in  his  discretion  investigate  the  whole  matter 
and  determine  whether  the  necessity  exists  for 
the  inquiry.  But  the  inquiry  should  not  be 
allowed,  if  from  all  the  circumstances  he  has  no 
reason  to  doubt  his  sanity."  The  foregoing  was 
said  in  construing  a  statute  of  the  State  of  Iowa 
which  provided  that  there  should  be  no  trial  if 
there  was  a  doubt  whether  or  not  the  prisoner  be 
insane. 

In  Hawkins's  Pleas  of  the  Crown,  p.  3,  the 
writer  says :  *<And  by  the  common  law  if  it  be 
doubtful  whether  a  criminal  who  at  his  trial  is  in 
appearance  a  lunatic,  be  such  in  truth  or  not,  it 
shall  be  tried  by  an  inquest  of  office,  to  be 
returned  by  the  sheriff  of  the  county  wherein  the 
Court  sits." 

The  foregoing  are  the  only  text  books  and 
reports  of  cases  which  we  have  met  with,  in 
which  the  subject  we  are  considering  has  been 
discussed  or  decided,  and  they  all  concur  sub- 
stantially in  the  proposition  that  it  is  only  in 
cases  of  doubt  as  to  the  sanity  of  the  prisoner 
upon  arraignment  that  a  preliminary  inquiry  is 
to  be  ordered.  This  being  so,  it  is  manifest  that 
neither  the  assertion  of  the  prisoner  or  his  coun- 
sel, nor  the  production  of  affidavits,  nor  the 
entering  of  a  plea  of  present  insanity  upon  the 
record,  can  of  themselves  alone  suffice  to  produce 
the  state  of  doubt  which  is  a  necessary  pre- 
requisite to  the  ordering  of  the  inquiry.  They 
are  all  necessarily  addr^sed  to  the  Court  as  there 


is  no  other  tribunal  to  entertain  them,  aod  it  18 
the  Court,  after  all,  which  must  be  affected  by 
the  various  considerations  which  are  supposed  to, 
or  in  fact  do,  produce  the  doubt  which  must  pre- 
cede any  order  for  an  inquiry.  It  follows,  of 
course,  that  other  considerations  than  those  stated 
may  affect  the  judicial  mind  and  induce  the  ex- 
istence of  a  doubt.  A  personal  inspection  of  the 
prisoner,  an  examination  of  him  whether  public 
or  private,  inquiry  from  an  attending  physician, 
or  from  those  around  the  prisoner  who  have 
means  of  knowledge,  all  of  these,  and  doubtless 
other  factB  or  testimony,  may  contribute  to  the 
creation  of  doubt  in  the  mind  of  the  Judge,  and 
for  that  reason  all  may  be  resorted  to,  bat  if  after 
all  have  transpired  the  Judge  has  no  doubt  of  the 
prisoner's  sanity,  he  is  neither  bound,  nor  would 
he  be  justified  in  ordering  an  inquest.  It  is  the 
judicial  conscience  alone  which  can  determine 
this  question,  and  it  is  that  conscience  only 
which  must  be  informed  so  that  it  may  act  in- 
telligently. These  views  dispose  of  the  question. 
The  absolute  right  of  the  prisoner  to  have  the 
question  of  his  sanity  tried  by  a  jury  is  not  at  all 
affected.  Nor  was  it  in  any  manner  denied  to 
the  prisoner  in  this  case.  The  question  of  his 
sanity  both  at  the  commission  of  the  offence  and 
at  the  time  of  the  trial  was  fairly  and  fully  sub- 
mitted to  the  jury  who  tried  the  indictment  after 
hearing  all  the  testimony  they  found  against  hiro, 
and  a  careful  reading  of  the  testimony  fails  to 
convince  us  that  the  finding  was  wrong.  There 
is  nothing  in  the  66th  and  67th  sections  of  our 
Criminal  Code  of  1860  which  requires  a  diflerent 
conclusion  from  the  one  we  have  reached.  The 
66th  section  directs  that  if  upon  the  trial  the 
prisoner  shall  be  acquitted  by  the  jury  upon  the 
ground  that  he  was  insane  at  the  time  of  the  com* 
mission  of  the  offence,  they  shall  so  declare 
specially  and  thereupon  the  Court  shall  order  him 
to  be  kept  in  strict  custody  so  long  as  he  shall  con- 
tinue of  unsound  mind.  The  67th  section  merely 
provides  that  if  upon  arraignment  he  shall  be 
found  to  be  a  lunatic  by  a  jury  lawfully 
empanelled  for  the  purpose,  the  same  proceedings 
shall  be  had.  Certainly  this  ought  to  be  so,  for 
if  the  fact  of  insanity  be  found  by  a  jury, 
whether  before  ihe  trial  or  on  the  trial,  the  same 
power  to  hold  him  in  custody  during  the  continu- 
ance of  the  insanity  ought  to  be  exercised.  The 
Court  cannot  find  the  prisoner  to  be  insane,  for 
that  is  matter  of  fact  to  be  found  by  a  jury.  But 
if  the  Court  have  upon  arraignment  reason  to  think 
him  insane,  or  even  have  doubt  upon  that  subject 
they  may  order  an  inquest  for  the  purpose  of 
trying  that  question,  and  then,  if  the  inquest  should 
find  him  insane,  the  order  for  custody  may  be 
made,  and  this  is  the  whole  meaning  of  the  Act. 
There  is  nothing  in  its  letter  or  spirit  which 
makes  it  obligatory  upon  the  Court  to  order  a 
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prelimioaiy  inquest.     In  view  of  the  evidence 
offered  and  admitted  on  the  trial  in  support  of  the 
allegation  of  insanity  we  think  the  learned  Court 
below  coiild  with  entire  propriety  have  heard  the 
testimony  offered  when  the  application  for  a  pre- 
liminary inquiry  was  made.     And  if,  after  hear- 
ing it,  the  Judge  had  entertained  doubt  as  to  the 
present  sanity  of  the   prisoner,  it  would   have 
been  his  duty  to  award  an  ifiquest  for  the  trial  of 
that  fact   before  any  further  proceedings  were 
had.     This  was  not  don^,  but  the  jury  has  now 
found  that  the  prisoner  was  not  ifisane  either  at 
the  time  of  the  trial  or  at  the  commission  of  the 
oflfence.     The  verdict  was  reached  after  a  patient 
hearing  of  all  the  testimony  relied  upon  by  the 
prisoner,  and  after  a  fair  and  perfectly  impartial 
charge  by  the  Judge  who  said  nothing  tending 
to  bias,  or  even  to  lead,  the  mind  of  the  jury 
against  the  prisoner.     After  a  verdict,  upon  a 
motion  for  a   new  trial,     the    learned    Judge 
expressed  his  satisfaction  with   the  result  and 
refused  th^  motion.     Both  his  own  opinion  after 
hearing  all  the  testimony  and  the  verdict  of  the 
jory  concur  in  the  conclusion  that  the  prisoner 
was  not  insane  either  when  the  offence  was  com- 
mitted or  at  the  time  of  the  trial.     In  considera- 
tion of  this  state  of  the  record,  we  do  not  see 
how  we  could  with  any  propriety  say  that  the 
learned  Judge  abused  his  discretion  in  refusing 
the  preliminary  inquest.     His  action   has  been 
justified  both  by  the  verdict  and  his  own  fi*eedom 
from  doubt  after  hearing  all  the  testimony.     It 
would  be  indecorous  and  without  warrant  for  us 
to  say  now  that  the  judgment  should  be  reversed 
in  order  that  a  preliminary  inquest  should  still 
be  bad  before  the  indictment  can  be  again  tried. 
Whether  the  prisoner  was  insane  when  he  was 
arraigned  before  is  no  longer  a  practical  questioti 
and  could  not  be  tried  if  a  reversal  were  granted, 
and  it  would  be  impossible  for  us  now  to  reverse 
in  order  merely  that  the  prisoner  may  be  again 
arraigned,  may  plead  his  insanity  at  such  arraign- 
ment, and  have  a  special  inquest  to  try  that  plea. 
He  has  already  been  tried  upon  that  issue  and  it 
has  been  tbund  against  him.     We  would  be  com- 
pelled to  set  aside  this  finding  as  unwarranted  by 
the  testimony  in  order  to  give  the  prisoner  any 
practical  relief  t^n  his  own  theory,  but  upon 
our  views  of  the  testimony  we  have  neither  the 
right  nor  the  inclination   to   take  such  a  step. 
These  views  dispose  of  the  first  nineteen  and  the 
thirtieth,  thirty-second,  and  thirty-third  assign- 
ments of  error. 

The  twentieth  assignment  is  without  merit. 
What  happened  at  the  previous  visit  of  the  pris- 
oner to  Martin's  store  was  no  part  of  the  res 
getta  occurring  at  the  shooting,  and  there  was 
nothing  in.  the  examination  in  chief  of  Mrs. 
Martin  which  would  make  it  a  subject  of  cross- 
examination.   The  language  of  the  Court  covered 


by  the  thirty-first  assignment  is  fully  sustained 
by  the  testimony  of  Mrs.  Martin,  who  said  that 
her  husband  said  to  the  prisoner,  <<  Oh,  you  can't 
frighten  me  that  way.  The  pistol  was  then  held 
to  him.  Webber  fired  then.in  as  quick  succession 
as  he  could  fire."  The  rejected  question  covered 
by  the  twenty-first  assignment  was  clearly  irrele- 
vant.  It  was  an  inquiry  as  to  the  amount  of 
wages  received  by  the  prisoner  while  employed 
by  Miiller  <&  Co.  from  1878  to  1885.  The  evi- 
dence offered  and  rejected  under  the  remaining 
assignments  related  to  the  earlier  history  of  the 
prisoner,  and  was  directed  mainly  to  the  inquiry 
whether  he  had  been  of  a  kind  and  afiectionate 
disposition.  A  time  was  stated — about  1885 — 
when  a  change  was  noticed  in  his  temper  and  in 
his  actions.  ^  All  the  witnesses  were  allowed  the 
fullest  latitude  in  describing  this  change,  and  in 
doing  so  his  former  disposition  was  described. 
His  mother  testified  that  <<  he  was  always  good  to 
us  and  sent  us  several  times  money  in  Germany." 
His  brother  testified,  "  He  was  always  a  good 
friend  to  me  and  we  never  fought  together." 
His  wife  testified,  <^  His  treatment  was  ri^ht  good 
up  to  1885,"  and  then  described  the  change 
which  took  place  in  him  in  that  year  and  con- 
tinued afterwards.  She  also  said :  "  His  manner 
was  very  different  than  before  1885.  He  was  al- 
ways very  affectionate.  He  always  thought  no  one 
was  like  his  family,  particularly  his  little  girl." 

Some  of  the  off'ers  of  testimony  were  rejected 
and  not  fully  supplied  by  testimony  afterwards, 
as  for  instance,  that  he  was  the  principal  means 
of  support  of  his  parents  from  1873  to  1881. 
We  cannot  see  the  relevancy  of  this  offer  nor 
how  its  exclusion  harmed  the  prisoner  when  it 
was  subsequently  proved  t^at  he  sent  money  to 
his  parents  in  Germany  several  times,  and  that 
when  they  came  to  America,  they  lived  with  him. 
The  offer  to  show  that  the  prisoner's  father  had 
been  a  merchant  in  Germany,  and  failed,  was 
certainly  irrelevant,  and  so  also  the  offer  to  prove 
that  the  prisoner  had  been  the  means  of  his 
brother  Paul  obtaining  employment  in  1881. 
Everything  else  covered  by  these  assignments  was 
in  fact  given  in  evidence,  as  was  also  everything 
that^  was  offered  as  to  his  mental  condition  from 
the  time  the  change  was  noticed  in  1885  until 
the  offence  was  committed.  We  do  not  see  any 
errors  in  this  record  which  would  warrant  a  re- 
versal of  the  judgment. 

The  judgment  of  the  Court  of  Oyer  and  Ter- 
miner of  Philadelphia  County  is  affirmed,  and  it 
is  ordered  that  the  record  be  remitted  to  said 
Court  for  the  purpose  of  carrying  the  sentence 
into  execution. 

Opinion  by  Green,  J. 

Sterrett,  J.,  dissenting.  Being  in  accord 
with  the  miyority  of  my  brethren,  except  as  to- 
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certaiu  specifications  of  error  which,  in  my  hum- 
ble opinion,  imperatively  demand  a  reversal  of 
the  judgment,  I  propose  to  address  myself,  as 
briefly  as  possible,  to  the  general  question  in- 
volved in  those  specifications,  viz:  did  the 
learned  Judge  of  the  Oyer  and  l^erminer  err  in 
either  of  his  rulings  relating  to  the. application  of 
prisoner's  counsel  for  a  preliminary  inquiry,  such 
as  is  contemplated  by  the  first  clause  of  the  67th 
section  of  our  Criminal  Procedure  Act  to  deter* 
mine,  **  by  a  jury  lawfully  empanelled  for  the 
purpose,"  whether  the  prisoner  was,  at  the  time 
of  his  arraignment,  a  lunatic  or  not? 

If  it  were  not  for  what  I  conceive  to  be  mani- 
fest error  in  the  rulings  of  the  learned  Judge  in 
that  regard,  especially  his  refusal  to  even  hear 
any  evidence  in  support  of  the  application,  I 
would  be  in  favor  of  affirming  the  judgment ;  but, 
with  these  radical  errors  patent  upon  the  face  of 
the  record,  resulting,  as  I  believe,  in  an  improper 
conviction  of  the  prisoner  who,  according  to  the 
weight  of  the  evidence,  was  insane  when  he  was 
compelled  td  plead  to  the  indictment,  and  prob- 
ably in  the  same  condition  of  mind  when  he  com- 
mitted the  homicide,  I  am  constrained  to  dissent 
and  put  on  record  my  reasons  for  so  doing. 

1  have  no  sympathy  whatever  with  the  petti- 
fogging and  groundless  defences  of  insanity  that 
are  too  often  interposed  to  shield  the  guilty  from 
merited  punishment ;  but,  the  case  at  bar  is  not 
one  of  that  class,  as  the  evidence,  which  the 
learned  counsel  by  thieir  diligence,  unaided  by 
the  prisoner,  w^re  able  to  adduce  on  the  trial, 
will  show.  That  evidence  tends  to  prove  that, 
before  the  marked  chapge  in  his  mental  condition 
occurred  and  he  became  the  victim  of  delusions, 
he  was  peaceable,  industrious,  and  thrifty ;  a  kind 
and  affectionate  son,  husband,  and  father,  exem- 
plary in  all  the  relations  of  life.  But,  let  the  tes- 
timony of  a  few  witnesses  speak  for  itself. 

George  P.  Miiller :  **  I  knew  the  prisoner. 
Got  acquainted  with  him  in  1877.  He  was  not 
then  in  my  employ.  I  engaged  him  in  1878. 
He  was  recommended  to  roe  as  an  industrious 
man ;  engaged  him  as  engineer  and  machinist. 
He  was  a  good  workman,  the  kind  of  man  I  was 
looking  for,  and  was  steady  in  his  work.  In  the 
fall  of  1885,  I  noticed  disturbances.  He  com- 
plained of  not  feeling  well ;  had  to  consult  a  phy- 
sician and  got  medicine.  In  October,  1885,  he 
asked  to  be  let  off  for  a  few  days  for  recreation, 
and  I  let  him  off.  Then  I  said,  *■  Oscar,  I  let 
jou  off  for  a  few  days.'  On  Monday  morning 
he  did  not  come,  but  came  in  the  afternoon,  and 
said  nothing  but  laughed  and  said  he  wanted  to 
say  something  private  to  me,  and  I  took  him  into 
my  room,  and  he  spoke  about  his  wife  being 
untrue  to  him,  having  men  in  the  house,  that 
ithey  jumped  the  fence  and  he  had  seen  them. 
J  said,  ^  Oscar,  ain't  you  mistaken  ?'      He  said, 


no,  I  saw  them  and  that  proves  it.  I  talked  to 
him  for  an  hour  and  tried  to  get  the.  idea  oat  of 
his  head,  bat  be  said  *  No.'  He  went  away  and 
came  the  following  day,  and  stayed  in  my  place 
till  towards  evening.  I  said  to  him,  go  and  aee 
the  doetor.  I  noticed  his  expression  and  whole 
conversation  was  like  that  of  a  man  who  was 
suspicious.  I  tpld  him  to  go. see  Dr.  Sohrots; 
see  what  he  says,  etc.  I  told  hisif  ^  Oscar,  go 
roand  Sixth  Street  where  I  get  my  dinners  and 
get  a  good  supper.' ...  I  went  home  at  7  o'elock, 
took  supper,  and  all  at  once  heard  my  name  called. 
...  I  saw  it  was  Oscar  Webber.  I  said,  Oscar, 
what's  the  matter  ?  He  said,  Mn  Miiller,  I  had 
to  do  it«  While  I  was  at  supper  three  men  fol- 
lowed me,  and  when  I  ate  avpper  they  looked  at 
me.  He  said  he  did  not  eat  supper  in  the  res- 
taurant, as  he  did  not  want  to  be  poisoned.  He 
said,  I  left  there  and  the  n»en  followed  me,  whik 
I  was  going  to  Dr.  Schrotz.  He  said  be  was 
afraid  the  men  would  oatch  him.  He  said  he 
went  over  different  atreets  to  escape  them,  until 
he  got  to  Sixth  and  Berks  streets.  I  took  him 
in.  My  wife  and  sister-in-law  pitied  him.  His 
condition  was  like,  I  don't  know  what.  I  said, 
Oscar,  sit  down  and  eat  some  supper.  My  wife 
said  to  me,  go  down  and  see  Dr.  Schrotz.  Dr. 
Schrotz  came  up  at  9  o'clock,  called  Webber  in 
the  parlor,  and  he  talked  to  him.  I  don't  know 
what  he  said.  I  got  a  prescription  made  for  him. 
Dr.  Schrotz  went  away.  We  took  Webber  to 
bed,  and  thought  all  was  right.  Af^r  midnight 
some  one  came  down  and  knocked  at  our  door. 
I  got  up,  openedi  the  door,  and  Oscar  was  there. 
I  said,  *  Why,  Oscar,  what  do  you  want?'  He 
said  some  one  got  in  the  window,  and  it  was  the 
men  who  followed  me.  I  said  to  l]|m  he  was 
wrong,  there  was  no  one  there  I'm  sure.  I  went 
down-stairs,  lit  the  gas,  searched  the  whole  house, 
and  found  no  one.  I  said,  now  you're  satisfied. 
At  four  he  came  down  again.  He  said,  let  me  in 
your  room.  These  men  are  after  me,  and  I  can't 
rest.  I  told  him,  no  one  in  the  house,  and  made 
him  go  up  again.  At  six  o'clock  he  came  down 
again,  and  said  the  same  thing.  He  stayed  until 
breakfast,  and  went  down-town  with  me.  I  told 
him  to  follow  the  doctor's  advice.  He  came 
around  the  whole  week  and  ^  complained.  I 
couldn't  persuade  him  to  change  his  mind  as  to 
his  wife.  He  didn't  work  the  whole  week.  The 
next  week  I  didn't  know  whether  to  engage  him 
or  not,  on  account  of  his  acting.  Still,  I  had  pity 
on  the  man  and  got  a  man  to  see  if  he  tended  to 
business  right.  Nothing  occurred  then  until 
about  December.  One  morning,  while  tending 
to  machine,  he  said,  could  yon  make  me  a  pari* 
ner?  He  had  given  me  $1500  or  $1600  to  keep, 
and  on  that  he  wanted  to  be  a  partiier.  I  told 
him  I  had  a  partner,  and  I  wanted  to  consider. 
It  was  worth  while  to  consider,  and  I  couldn't 
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gfive  him  an  answer  at  once.  He  left  on  January 
69 1886.  Saw  him  next  when  he  came  in  now 
aad  then,  and  I  returned  him  his  $1600.  I  next 
saw  him  in  January,  1887,  after  his  arrest,  at 
Moyamensing  Prison.  When  I  went  there  he 
would  have  nothing  to  do  with  me.  At  Moya- 
mensing Prison  I  went  in  and  shook  hands,  and 
said,  How  goes  it  ?  He  saidf  pretty  well.  I 
could  get  no  answer  to  the  different  questions  as 
to  why  he  .was  arrested.  I  went  again  in  Feb- 
ruary ;  he  was  the  same  way  again.  I  asked  him 
a  great  many  questions  about  the  occurrence,  but 
he  would  not  say  anything.  Took  him  oranges, 
and  he  refused  them.  He  said,  don't  want  any- 
thing. He  said  he  didn't  want  to  see  his  wife  or 
his  mother ;  didnH  want  to  see  anybody.  Then 
I  ^ke  ta  him  about  lawyers.  1  said,  the  Court 
has  appointed  them.  He  said,  well,  I  don't  need 
a  lawyer.  The  District  Attorney  has  to  take  my 
part.  I  said,  you  are  wrong.  He  can't  take  your 
case.  He  said,  it-is  all  right.  I  went  down  again 
JDSt  before  the  case  was  fixed  for  trial  last  June, 
and  he  refused  to  see  me.  1  went  down  again 
last  Friday.  I  went  up  and  I  talked  to  him  for 
a  half  hour  about  his  case  and  the  jury.  He  was 
as  before,  would  not  talk  to  me.  He  did  not 
seem  to  understand.  He  said  he'd  tell  all  when 
he  got  on  the  stand.  I  could  not  make  him 
understand  about  the  trial.  I  knew  him  at  home. 
1  saw  him  there  once  in  a  while.  .  .  .  He  was  a 
good  husband  before  the  occurrence,  and  a  faith- 
ful son,  and  good  brother." 

Dr.  Julius  Schrotz :  <^  I  have  practised  medi- 
cine thirty-one  years.  My  ©ilce  is  808  North 
Eighth  Street.  That  is  the  man  referred  to  by 
Mr.  Miiller  (pointing  to  prisoner).  I  know  the 
prisoner.  Never  knew  him  b^ore  that  night 
when  I  was  called.  I  got  there  at  eight  o'clock. 
Was  in  the  parlor  with  Webber.  He  was  very 
much  excited,  and  said  he  feared  persecution  by 
men  who  followed  him  all  the  time.  I  tried  to 
have  him  go  home,  but  he  wouldn't  do  it.  1  gave 
a  prescription  for  him  ;  told  Mrs.  MUller  he 
might  be  noisy  at  night.  Two  months  afterwards 
he  CMne  in  again,  and  asked  for  a  certificate  of 
sound  mind.  I  referred  him  to  his  family  phy- 
sician. At  that  time  he  was  out  of  his  mind, 
suffering  from  hallucinations.  When  I  saw  him 
he  undoubtedly  was  not  in  his  right  mind." 

Dr.  Eugene  Lamparter:  <<Have  been  prac- 
tising since  1866.  1  knew  the  prisoner  for  nine 
or  ten  years.  He  used  to  come  to  me  to  consult 
me  (or  himself  and  family.  ...  I  remember 
meeting  the  prisoner  on  Thirteenth  Street  during 
1886,  about  August.  He  was  disturbed  and  ex- 
cited. 1  asked  him  where  he  was  going.  He 
said  his  brother  was  in  his  house  with  his  wife ; 
he  had  caught  him.  He  told  me  if  he  found  him 
again  he  would  try  and  shoot  him.  1  told  him  I 
did  not  believe  him.     He  had  but  one  brother  at 


home.  I  tried  to  persuade  him  not  to  believe 
such  a  thing.  He  said  he  would  have  shot  him 
then,  but  that  his  brother  got  out  of  the  keyhole. 
He  said  his  brother  was  a  gifted  boy  and  could 
get  in  or  put  of  cracks." 

R.  F.  S.  Heath  :  '*  I  was  a  manufacturer  of 
straw  goods,  and  formerly  in  the  firm  of  Miiller 
&  Co.  I  knew  the  prisoner.  He  came  to  us  in 
1878,  and  remained  as  long  as  I  was  a  member 
of  the  firm,  which  was  up  to  January,  1885.  I 
always  found  him  gentlemanly,  and  quiet,  and 
industrious,  and  we  never  had  any  diificulty  with 
him.  He  came  to  my  store  afterwards  in  1886 ; 
he  talked  strangely  about  a  physician  and  his  own 
family  ;  that  they  conspired  to  get  him  away,  and 
he  left  with  me  three  or  four  kinds  of  medicine. 
He  said  they  were  poison,  and  I  destroyed  them. 
He  had  a  vacant  look  and  talked  strangely.  He 
frightened  my  daughter.  I  say  he  was  insane 
from  October,  1885,  until  placed  in  prison  last 
December.  He  mentioned  the  fact  of  his  being 
pursued  by  strangers  to  kill  him,  and  that  his 
family  had  conspired  against  him."    ^ 

Mrs.  Parvin  :  "  Know  the  prisoner.  Lived 
next  to  him  for  three  years,  up  to  1886.  He 
lived  in  a  three-story  brick  bouse.  For  the  three 
years  that  I  saw  him  he  was  a  quiet  man,  devoted 
to  his  family.  Question,  Did  you  notice  any 
change  in  him  ?  Answer.  All  at  once  he  became 
very  noisy.  He  would  come  home  making  ex- 
citement all  the  time.  This  was  in  the  latter 
part  of  1885.  He  accused  his  wife  of  doing 
things  I  don't  think  she  had  done.  He  came  out 
of  the  house  with  a  wild  look,  as  if  some  one  was 
following  him.  His  wife  came*  and  told  me  what 
he  said  of  her.  One  Sunday  I  sent  my  daughter 
up  for  his  wife's  father,  I  thought  he  would  kill 
her.  He  came  up  Thirteenth  Street  on  a  street 
car,  and  jumped  in  the  parlor  wihdow  without 
trying  to  open  the  door.  It  was  in  the  middle  of 
the  day." 

J.  H.  Lloyd,  M.D. :  "  Live  at  Fortieth  and 
Walnut  streets,  have  been  practising  for  ten 
years — am  connected  with  the  nervous  depart- 
ment of  the  University  Hospital.  ...  I  have 
heard  testimony  in  this  case.  I  make  up  my 
opinion  from  the  observation  and  history  of  the 
case.  I  have  examined  prisqner  five  times. 
Question.  Assuming  the  facts  to  be  true  that 
were  presented  by  defendant,  what  is  your 
opinion  of  his  mental  condition?  Answer. 
I  believe  him  to  be  insane.,  I  base  my  opinion, 
first,  on  his  change  of  character  and  habits; 
second,  the  formation  by  him  of  delusions 
of  persecutions  ;  these  delusions  were  that  his 
food  was  being  poisoned,  that  his  wife  was  un- 
faithful, that  his  fellow- work ingmen  were  false  to 
him,  the  instance  of  his  being  followed  by  night. 
Those  are  some  of  the  main  persecutions  and  de- 
lusions testified  to  which  I  now  recall.   1  remem- 
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ber  also  he  suspected  the  use  of  chloroform,  and 
he  believed  that  his  wife  could  transform  men 
into  lower  animals.  I  remember  also  the  de- 
lusion as  to  putting  of  poison  in  his  food.  I  can- 
not give  the  exact  date  of  the  four  examinations 
of  prisoner  I  have  made.  I  have  not  my  note- 
books  here.  The  last  time  I  examined  him  was 
on  Wednesday.  In  examining  him  I  can  state 
in  general  terms  that  I  received  evasive  answers. 
There  were  few  direct  answers  to  my  questions. 
He  seemed  suspicious  that  I  was  not  his  friend  ; 
all  his  remarks  were  in  a  rambling  and  indirect 
way^  saying  we  would  see  about  it,  that  it 
was  all  right,  etc.  He  said  if  I  came  from  his 
lawyer  I  ought  to  understand  all  about  it.  On 
last  Wednesday,  Dr.  Mills,  Dr.  Butcher,  the 
prison  physician,  Mr.  Carr,  one  of  his  counsel, 
and  a  gentleman  whom  I  do  not  know,  were 
present.  Mr.  Carr  told  him  about  the  day  for 
the  trial  being  fixed,  and  asked  him  to  tell  us 
something  about  the  affair,  that  we  might  get  his 
defence  re^dy.  He  only  said  that  it  was  all 
right.  His  counsel  also  showed  him  a  printed 
list  of  names,  and  said  that  they  would  be  the 
jury  who  would  try  him,  and  wanted  to  know  if 
Webber  knew  any  of  them.  He  did  not  appear  to 
understand,  he  would  not  say  anything  about  the 
jury  list.  He  gave  a  deaf  ear  to  anything  that 
Iwtts  said,  and  appeared  not  to  realize  the  gravity 
of  his  position.  I  have  come  to  the  conclusion 
that  he  is  insane,  both  from  the  examinations  and 
the  testimony." 

Dr.  Charles  K.  Mills:  "Office,  1909  Chestnut 
Street;  have  been  practising  since  1869;  practice 
in  Episcopal  Hospital,  University  Hospital,  and 
the  Norristown  Hospital  for  Insane ;  have  given 
special  attention  to  nervous  and  mental  diseases ; 
have  a  very  large  experience  with  nervous  dis- 
eases and  the  insane ;  see  such  cases  every  day 
in  hospitals  and  private  cases.  During  the  testi- 
mony here  I  have  been  present  a  large  part  of 
the  time.  Once  I  went  out  of  Court  to  send  a 
telegram,  and  one  morning  I  was  a  few  minutes 
late  in  getting  to  Court.  I  have  made  examina- 
tions of  the  prisoner  in  Moyamensing  Prison 
four  or  five  times.  I  examined  him  in  January, 
February,  May,  and  June,  and  a  few  days  ago, 
last  week  on  Wednesday  ...  It  was  im- 
possible to  get  a  direct,  explicit  reply  to  any 
question ;  he  would  make  but  few  <lireet  answers. 
His  manner  and  tone  were  very  peculiar.  .  .  . 
His  answers  were  not  sensible,  he  would  occasion- 
ally utter  a  sentiment  that  would  be  sensible.  .  .  . 
He  impressed  me  as  a  man  who  was  suspicious, 
restless,  and  whose  mind  was  unhinged.  My 
opinion  is  that  this  man  is.  a  very  insane  man, 
from  the  evidence,  and  as  a  result  of  these  ex- 
aminations. In  forming  my  opinion  upon  the 
evidence,  I  considered  his  suspicionfl  of  chloro- 
form being  given  him,  and  of  unfaithfulness  of 


his  wife.  The  scene  about  the  revolver,  that 
he  broke  a  hole  in  door  by  which  latch  was 
lifted;  the  change  in  his  manner  of  acting 
towards  his  relaUves,  what  he  said  happened  in 
the  restaurant,  and  oif  powder  being  put  in  his 
food  to  poison  hins,  that  the  same  parties  followed 
him  to  Mr.  Miiller's  house.  Then,  again,  the 
change  in  his  hatfSts  and  disposition.  They  were 
difRsrent  from  what  they  ought  to  have  been  if  be 
were  sane.  Then,  as  to  having  given  up  work  ; 
he  had  sayed  sixteen  hundred  dollars  and  then 
ceased  to  work ;  he  gave  up  his  habit  of  saving. 
He  had  been  affectionate  to  his  wife  and  then  had 
ceased  and  had  begun  to  suspect  her  without 
cause.  Also  the  change  of  habit  in  treating  his 
parents.  They  testified  he  had  given  money  to 
his  parents  in  the  old  country ;  his  brother  testi- 
fied to  his  kindness,  and  that  he  believed  in  him, 
and  then  had  cetiaed  to  believe.  I  have  carefully 
thought  over  it,  and  I  have  made  up  my  mind 
and  believe  this  man  to  be  insane." 

On  cross-examination  Dr.  Mills  said :  *<  In  the  ^ 
facts  I  have  heard  testified  to  of  the  shooting  of 
Mr.  Martin,  it  might  have  been  either  the  result 
of  Webber's  delusion  or  of  revenge.  It  might 
be  either.  If  his  mind  was  obscured  by  its 
general  delusional  condition,  relative  to  suspicion, 
I  do  not  think  it  would  be  revenge,  but  be  the 
act  of  an  insane  man.  The  explanation  I  have 
heard  here  of  putting  Webber  out  of  the  store 
would  not  clear  it  of  the  delusion.  .  •  . 

<'In  my  judgment  this  man  was  not  simulating. 
I  believe  this  mail  is  a  case  of  delusional  insanity. 
He  suffers  from  delusions  of  suspicions,  perse- 
cution, etc.  I  believe  there  is  a  general  delusional 
condition.  He  believes  he  was  poisoned,-  was 
chloroformed,  and  followed;  that  his  wife  was 
unfaithful,  etc." 

It  was  conclusively  shown  that  the  suspicions, 
etc.,  of  the  prisoner,  referred  to  by  the  witnesses, 
were  wholly  groundless. 

This  is  the  general  charactor  of  the  evidence 
with  which  prisoner's  counsel  were  prepared  to 
support  their  application  for  a  preliminary  in* 
quiry  as  to  his  inanity  at  the  time  he  was 
arraigned ;  and  the  kind  of  evidence  the  learned 
Judge  resolutely  refused  to  even  hear,  either  in 
the  form  of  affidavits  or  by  examination  of  the 
witnesses  in  open  Court.  If  that  was  an  exercise 
of  sound  judicial  discretion,  it  would  be  difficult 
indeed  to  say  what,  in  a  legal  sense,  constitutes 
abuse  of  discretion. 

The  66th  section  of  the  Act  referred  to,  pro- 
vides for  cases  in  which  the  jury  by  their  verdict 
finds  specially  that  the  prisoner  was  insane  when 
he  committed  the  crime  charged  in  the  indictment, 
and  is  acquitted  by  them  on  the  ground  of  such 
insanity,  and  empowers  the  Court  to  order  him 
to  be  kept  in  close  custody  so  long  as  he  shall 
continue  to  be  of  unsound  mind. 
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The  first' clause  of  the  next  section  under 
which  the  application  in  question  was  made,  pro- 
Tided  :  '<  The  same  proceedings  may  be  had,  if 
nnj  person  indicted  for  an  offence  shall,  upon  ar- 
raignment, be  found  to  be  a  lunatic  bj  a  jury 
IflwiiiUy  empanelled  for  the  purpose/'  The  last 
clause  of  the  same  section  provides  for  the  case  of 
a  prisoner  who  has  gone  to  trial  without  such  pre* 
limiBarj*  inquiry  as  is  contemplated  by  the  first 
clause.  If  the  jury  find  by  their  verdict  that  he 
is  then  insane  the  Court  shall *direct  such  finding 
to  be  recorded,  and  order  him  to  be  kept  in  close 
custody,  etc. 

These  provisions,  substantially  copied  from  the 
English  Act,  89  and  40  Geo.  Ill,,  chap.  94, 
were  first  enacted  by  our  Legislature  in  1836,  and 
afterwards  embodied  in  our  criminal  code  of 
1860.  It  is  conceded  the  English  Courts  fre- 
quently award  preliminary  issues  to  determine, 
by  the  verdict  of  a  jury,  the  sanity  of  prisoners 
when  arraigned  on  indictment,  and  the  same 
practice  prevails  in  several  of  our  sister  States 
whose  legislation  on  the  subject  is  similar  to  our 
own. 

Our  learned  brother,  who  speaks  for  the  major- 
ity, after  reviewing  the  authorities  on  the  subject, 
comes  to  the  conclusion  *«  that  they  all  concur  in 
the  proposition  that  it  is  only  in  cases  of  doubt 
as  to  the  sanity  of  the  prisoner  upon  arraignment 
that  a  preliminary  inquiry  is  to  be  ordered. 
This  being  so,  it  is  manifest  that  neither  the  as- 
sertion of  the  prisoner  or  his  counsel,  nor  the 
production  of  affidavits,  nor  the  entering  of  a 
plea  of  present  insanity  upon  the  record,  can  of 
themselves  alone  suffice  to  produce  the  state  of 
doubt  which  is  the  necessary  pre-requisite  to  the 
ordering  of  the  inquiry.  They  are  all  necessarily 
addressed  to  the  Court  as  there  is  no  other 
tribunal  to  entertain  them ;  and  it  is  the  Court, 
after  all,  that  must  be  affected  by  the  various 
considerations  which  are  supposed  to,  or  in  fact 
do,  produce  the  doubt  which  must  precede  any 
order  for  an  inquiry.  ...  It  is  the  judicial  con- 
science alone  which  can  determine  this  question, 
and  it  is  that  conscience  only  which  must  be 
informed  so  that  it  may  act  intelligently."  He, 
therefore,  concludes  that  it  rests  in  the  sound  dis- 
cretion of  the  trial  Judge  whether  in  any  given 
case  a  preliminary  issue  shall  be  awarded  to  de- 
termine the  then  sanity  of  the  prisoner. 

This  construction  of  the  Act  is  quite  as  favor- 
able as  the  Commonwealth  can  possibly  ask,  and 
I  agree  with  the  majority  in  sajring  it  is  the 
proper  construction  ;  but,  in  the  practical  appli- 
cation of  the  law,  as  thus  construed,  to  the  un- 
disputed and  indisputable  facts  of  this  case,  we 
reach  entirely  opposite  conclusions  as  to  the 
legality  of  the  Court's  action  in  this  case. 

Granting  that  it  is  discretionary  with  the  trial 
Judge  to  award  or  refuse  the  preliminary  inquiry 


contemplated  by  the  first  clause  of  the  67th  sec- 
tion, above  quoted,  it  must  of  course  be  under- 
stood to  mean  a  sound,  legal  discretion,  not  an 
arbitrary  or  unreasonable  exercise  of  judicial 
power ;  nor  can  it  be  the  pre*conceived  opinion, 
however  strong,  of  a  Judge  who  refuses  to  hear 
evidence  tending  to  show  that  the  application  i» 
meritorious  and  not  frivolous.  If  it  is  the  ^^  ju- 
dicial conscience  alone"  that  must  be  enlight- 
ened, so  that  it  can  "act  intelligently,  it  would 
seem  to  follow  that  affidavits  and  oral  testimony 
of  witnesses  in  open  Court,  calculated  to  shed 
light  on  the  subject,  should  not  b^  waived  aside 
as  unworthy  even  of  being  heard.  That  is  sub- 
stantially what  was  done  in  this  case,  as  abund- 
antly appears  by  the  bill  of  exceptions. 

The  prisoner  being  without  counsel  the  Court, 
some  time  before  the  case  was  called  for  trial,  ap- 
pointed two  reputable  gentlemen  of  the  Bar  to 
represent  him,  and  they  are  entitled  to  great 
credit  for  the  marked  ability  and  energy  with  which 
they  have  performed  their  duty.  Having  ob- 
tained such  information  as  was  within  their  reach 
as  to  the  mental  condition  of  the  prisoner,  etc, 
when  the  case  was  called  for  trial  on  October  17, 
1887,  they  moved  a  stay  of  proceedings  for  the 
purpose  of  having  the  question  of  prisoner's  in- 
sanity determined  in  the  Common  Pleas.  That 
being  denied,  they  then  asked  leave  to  file  a  spe-' 
cial  pfea,  setting  forth  his  then  insanity  in  order 
that  an  issue  might  be  formed  to  determine  that 
question.  That  also  being  refused,  they  then 
signed  and  presented  to  the  Court  'a  suggestion 
setting  forth  that  the  prisoner  then  in  Court  ^^  is 
a  lunatic  of  non-sane  mind,  and  has  not  sufficient 
intelligence  to  comprehend  the  course  of  proceed- 
ings on  the  trial  so  as  to  make  a  proper  defence, 
nor  conduct  it  with  discretion,  and  before  the 
Court  should  compel  him  to  plead  to  the  bill  of 
indictment  a  jury  be  lawfully  empanelled  to  find 
whether  such  facts  be  true  or  not,  so  that  the 
Court  may  take  action  in  the  case,  as  in  the  Act 
of  March  81,  1860,  is  provided."  In  connection 
therewith  they  offered  to  support  their  motion 
and  inform  the  discretion  of  the  Court  (if  any) 
by  producing  affidavits  or  witnesses  viva  voce 
<<  that  the  prisoner  is  now  insane  and  therefore 
incompetent  to  plead  or  conduct  his  defence." 
That  was  also  refused,  the  learned  Judge  saying, 
**  I  consider  that  it  is  a  matter  in  my  discretion.** 
Thereupon  the.  prisoner  was  arraigned,  and  in 
answer^  to  the  question  *<  whether  be  was  guilty 
or  not  guilty"  said :  ^<  I  do  not  think  it  necessary 
for  me  to  do  so  ;  I  do  not  consider  myself  guilty 
of  anything  at  all."  The  learned  Judge  pro- 
nounced his  answer  a  plea  of  not  guilty  and  by 
his  direction  it  was  so  entered  of  record.  Coun- 
sel for  the  prisoner  then  renewed  their  suggestion 
that  he  <<  is  insane  upon  arraignment,"  moved 
that  that  issue  be  first  tried,  and  again  offered 
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**to  accompany  their  motion  with  affidavits  or 
witnesses  viva  voce  that  the  prisoner  is  incompe- 
tent to  ple-ad  or  conduct  his  defence."  The  mo^ 
tion  being  denied,  a  jury  was  empanelled  and  the 
trial  proceeded.  The  foregoing  and  other  rulings 
of  the  Court  were  duly  excepted  to  and  form  th0 
first  nineteen  specifications  of  error. 

That  the  application  for  a  preliminary  inquiry 
as  to  the  insanity  of  the  prisoner  was  prompted 
by  a  sens^  of  duty  to  the\  unfortunate  prisoner, 
and  made  in  perfect  good  faith,  cannot  M  doubted. 
The  evidence  which  the  learned  counsel  were 
able  to  adduce  on  the  trial  is  convincing  proof 
th&t  they  were  prepared  to  sustain  their  applica- 
tion by  affidavits  or  witnesses  viva  voce;  and  if 
the  Court. had  not  persistently  turned  a  deaf  ear 
to  both,  facts  would  have  been  presented  which, 
in  the  exercise  of  a  sound,  judicial  discretion, 
would  have  not  only  justified,  but  demanded  a 
preliminary  inquiry  as  to  the  tiien  mental  condi- 
tion of  the  prisoner. 

The  learned  Judge  after  having  refused  to 
hear  the  evidence  offered  by  prisoner's  counsel, 
in  whiit  way,  it  may  be  asked,  was  the  ^'  judicial 
conscience"  enlightened,  and  upon  what  did  iie 
base  his  judgment  in  refusing  the  application  ? 
The  only  answer  that  can  be  given  is  what  he 
himself  says  in  his  opinion  overruling  motion  in 
arrest  of  judgment  apd  for  new  trial,  viz.,  "  The 
prisoner  was  about  to  be  arraigned,  when  a  sug- 
gestion was  filed  by  counsel  that  the  prisoner  was 
insane  at  the  time.  An  elaborate  and  learned 
argument  was  made  by  the  counsel  of  the  priso- 
ner in  his  hearing.  Nearly  two  h6ur8  were  occu- 
pied in  arguing  and  considering  the  motion,  dur- 
ing which  time  I  ha4.the  opportunity  of  observing 
the  appearance  and  conduct  of  the  prisoner,  arid 
the  attention  he  gave  to  the  proceedings.  I  had 
also  the  benefit  of  the  information  of  the  physi- 
cian of  the  prison  and  others  to  assist  me  in 
coming  to  that  sound  judgment  which  it  was  my 
duty  to,  exercise.  Giving  the  matter  the  due 
consideration  to  which  it  was  entitled,  I  cama  to 
the  conclusion  that  the  prisoner  knew  where  he 
was,  what  he  was  here  for,  and  what  was  being 
done." 

As  to  the  information  acquired  by  <<  observing 
the  appearance  and  conduct  of  the  prisoner," 
etc.,  it  is  perhaps  all  well  enough  so  far  as  it 
goes,  but  it  should  not  have  been  permitted  to 
exclude  the  evidence  of  competent  experts  and 
others  at  hand.  As  to  the  information  of  the 
jail  physician  "and  others,"  we  are  not  informed 
how  or  when  it  was  communicated.  It  does  not 
appear,  however,  to  have  been  in  the  shape  of 
testimony  in  open  courts  and  for  aught  we  know, 
it  may  have  been  mere  hearsay.  At  best,  neither 
of  the  sources  of  information  referred  to  should 
ever  be  accepted  as  a  substitute  for  competent  evi- 
dence adduced  in  open  court  in  the  regular  and 


orderly  way.  It  would  be  a  most  dangerous  pre- 
cedent to  sanction  such  a  course  of  proceeding  in 
any  case. 

It  has  been  suggested  that  the  jurors,  empa- 
nelled to  determine  the  guilt  or  innocence  of  the 
prisoner,  were  also  authorized  to  pass  upon  the 
question  of  his  insanity  at  the  time  of  trial ;  and 
inasmuch  as  they  did  not  find,  as  part  of  their 
verdict,  that  he  was  then  a  lunatic,  he  has  no 
right  to  complain  that  the  preliminary  inquiry 
was  refused  in  the  ^manner  it  was.  That  was  a 
non  seguttur.  If  his  counsel  had  a  right,  as  they^ 
undoubtedly  had,  to  make  the  application  in 
question,  it  wad  the  plain  duty  of  the  Court  to 
bear  the  testimony  they  had  to  ofier  in  support 
of  it.  If  that  had  been  done,  it  can  scarcely  be 
doubted  the  learned  Judge,  in  view  of  the  evi- 
dence, would  have  been  constrained  to  grant  the 
request,  and  thus  the  prisoner  would  have  had 
the  benefit  of  the  single  inquiry  as  to  whether  he 
was  then  insane,  and  therefore  incompetent  to 
plead,  exercise  ht»  right  of  challenge,  and  other- 
wise assist  in  conducting  his  defence. 

I  am  clearly  of  opinion  that  the  judgment 
should  be  reversed  for  manifest  abuse  oif  jadicial 
discretion  in  not  granting  the  application  referred 
to,  ^nd  especially  in  refusing  to  hear  any  compe- 
tent evidence  in  support  of  it. 

Trunkey  and  Williams,  JJ.,  absent. 

On  the  same  day  that  the  opinions  were  deliv- 
ered counsel,  for  plaintiff*  in  error  moved  for  a 
re-argument  on  the  following  grounds : — 

(1)  There  waa  -^^  probable  ground"  for  belief 
that  Webber  was  insane  at  arraignment. 

(2)  The  suggestion  filed  by  counsel  gave  the 
Court  "reason  to  doubt"  the  presence  of  in- 
sanity. 

(3)  Discretion  was  abused. 

(4)  Violation  of  the  constitutional  provision 
of  allowing  prisoners  the  assistance  of  counsel. 

(5)  Violation  of  right  to  trial  by  jury  upon  is- 
sue of  fact  raised  in  abatement. 

(6)  That  injury  was  incurable,,  the  priaoner 
being  insane  when  put  upon  trial  for  his  life,  and 
the  issue  which  would  have  been  raised,  not  fully 
or  fairly  presented  to  the  jury  in  -the  subsequent 
triaL 

A  l>rief  was  subsequently  filed  by  counsel. 

May  7,  1888.     The   Coubx*     Be-argument 
refused. 
Pes  Curiam. 

it«  Im«  jr« 
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Jan.  '88, 153.  April  26, 1888. 

Powers's  Appeal. 

Divorce  —  De$ert%on  —  IndigniUet  to  person — 
Alimony— ^Allowance  for  counsel fees-^  Amend" 
mtnt — Practice. 

When  a  married  woman  oontinaes  to  reside  with  her 
children  in  her  husband's  house,  but  the  hnsband 
ceases  to  live  with  her  owing  to  alleged  conduct  on  her 
part,  rendering  it  requisite  for  hfm  to  do  so,  h«  oannoi 
obtain  A  divoroe  on  the  groand  of  desertion. 

A  husband  is  not  entitled  to  obtain  a  divorce  from 
his  wife  on  the  gfound  that  she  has  off«red  snoh  indigo 
nitias  to  his  person  as  to  render  his  oondition  intolera- 
ble and  life  burdensome.  A  decree  can  only  be  entered 
on  application  of  a  wife  for  such  conduct  on  the  part 
of  her  husband. 

A  decree  of  divorce  having  been  entered  in  pursu- 
ance of  a  libel  which  stated  the  above  as  the  grounds 
relied  on,  on  appeal  bj  the  wife  to  the  Supreme  Court 
a  motion  was  made  at  bar  to  amend  the  libel  by  in- 
serting an  averment  of  cruel  and  barbarous  treatment 
by  the  wife : 

Held^  that  the  amendment  would  not  be  allowed 
as  it  was  too  late  to  change  the  cause  of  action  at  that 
stage  of  the  proceedings. 

In  the  above  case  it  appears  that  the  libellant  was 
a  man  of  some  property  and  that  his  wife  was  without 
means  of  support.  The  Court  below  dedined  to  order 
him  to  pay  her  an  allowance  for  counsel  fees  and  ex- 
penses in  litigation : 

Held,  that  this  was  an  abuse  of  Judicial  discretion 
which  the  Court  would  review.  An  allowance  of  $500 
was  made  accordingly. 

Appeal  of  Margaret  A.  Powots,  from  a  decree 
of  the  Comipon  Pleas  of  Crawford  County,  grant- 
ing to  the  huBband  of  the  appellant,  Patrick  H. 
Powers,  a  divorce  a  vinculo  matrimonii. 

The  petition  of  Patrick  H.  Powers  set  forth  as 
the  grounds  of  his  application  for  a  divorce,  a 
witfbl  desertion  of  his  habitation  by  his  said  wife 
for  two  years,  and  also  that  she  had  offered'  such 
indignities  to  his  person  as  to  render  his  condi- 
tion intolerable  and  bis  life  burdensome,  and 
thereby  forced  him  to  withdraw  from  his  house 
and  &BHI74  An  answer  was  filed  denying  the 
allegations  of  the  petitioner. 

A  commissioner  was  appointed  to  take  testi- 
mony, before  whom  evidence  was  adduced  show- 
ing that  the  parties  were  married  on  April  10, 
1866,  and  had  two  children.  That  immediately 
after  their  marriage  they  moved  into  a  bouse  be- 
longing to  Powers,  where  Mrs.  Powers  had  ever 
since  resided.  In  1874  Powers  ceased  to  live 
with  his  wife,  and  continued  thereafter  to  provide 
but  scantily  for  her  support.  Evidence  was  intro- 
duced showing  that  the  wife  was  frequently  cross 
and  out  of  humor;  refiised  to  join  in  deeds  con- 
veying her  husband's  real  estate;  was  ^*cool, 
crabid,  and  disagreeable ;"  failed  at  times  to  pre- 
pare the  family  meals,  and  do  the  ordinary  wash- 


ing ;  and  upon  one  occasion  fired  a  shot  at  her 
husband  from  a  revolver.  Mrs.  Powers  denied 
these  allegations,  particularly  as  to  the  shot  from 
the  revolver ;  fttating  that  upon  the  occasion  in 
question  she  bad  been  goaded  by  insults  from  her 
husband  into  the  intention  of  taking  her  life  and 
had  seized  a  revolver  for  that  purpose,  but  being 
deterred  by  the  cries  of  her  child  had  fired  into 
the  air. 

Pending  the  evidence  before  the  commissioner, 
Mrs.  Powers  presented  a  petition  setting  forth 
that  she  was  without  means  to  continue  the  liti- 
gation, and  praying  for  an  order  on  her  husband 
for  an  allowance  of  $500  for  her  support  during 
the  litigation,  and  costs  and  counsel  fees,  and  that 
upon  final  hearing  an  allowance  be  made  her  for 
permanent  alimony. 

The  Court  refused  the  application  for  tempo- 
rary alimony,  costs  and  counsel  fees ;  fixed  the 
permanent  alimony  at  one  dollar  per  year  and 
entered  an  absolute  decree  of  divorce  a  vinculo 
matrimonii. 

Mrs.  Powers  tberoupon  took  this  •appeal,  as- 
signing for  error  the  decree  of  the  Court.  A 
motion  was  made  at  bar  for  leave  to  a^end  the 
libel  by  inserting  an  averment  of  cruel  and  bar- 
barous treatment  by  the  wife,  which  amendment 
the  Court  refused  to  allow. 

Roger  Sherman  (Samuel  Grumkine  with  him), 
for  the  appellant. 

There  was  no  desertion  entitling  the  party  to 
a  decree  on  that  ground. 

Smith  V.  Smith,  3  Phila.  489. 
Vanleer  r.  Vanleer,  13  Pa.  St.  211. . 
Boyd's  Appeal,  38  Id.  241. 
IngersoU  v,  IngersoU,  49  Id.  249. 
Angier  i;.  Angier,  63  Id.  450. 
Ralston's  Appeal,  93  Id.  133. 

The  statute  gives  no  right  to  a  divorce  for 
"  indignities  to  the  person"  of  the  husband ;  nor 
is  it  necessary  to  allege,  or  material  that  he 
therefore  withdrew  from  his  house  and  family. 
To  give  the  Court  jurisdiction,  the  cause  for  ask- 
ing for  divoroe  must  be  specifically  alleged  in  the 
complaint,  and  tnust  be  such  as  is  declared  by  the 
law  to  be  a  cause. 

Sohlichter  r.  Schlichter,  10  Phila.  11. 

Gordon  v.  €k>rdon,  12  Wr.  226. 

Jones  V.  Jones,  16  Smith,  494v 

Harris's  Appeal,  2  Wbbklt  Notes,  331. 

Miles  V,  Miles,  76  Pa.  St.  357. 

May  1;.  May,  62  Id.  206. 
It  was  error  for  the  Court  to  refnse  the  petition 
or  temporary  alimony  and  the  costs  of  litigation. 

Graves  v.  Cole,  19  Pa.  St.  171. 

Meliset  v.  Mellzet,  1  Parsons,  68. 

Grove's  Appeal,  68  Pa.  St.  143. 

Barnes  v.  Barnes,  8  Phila.  250. 

Ormsly  v,  Ormaly,  1  Id.  578. 
There  was  an  abuse  of  discretion  which  will 
be  reviewed  by  the  Supreme  Court. 

Breinig  v.  Breinig,  2  Casey  161. 

MoClorg's  Appeal,  66  Pa.  St.  366. 
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Pearson  Church  and  F,  B.  Guthrie  {Julius 
Byles  with  tbem),  for  appellee. 

The  proof  of  desertion  was  sufficient.  The  al- 
lowance of  counsel  fees,  etc.,  was  within  the  dis- 
cretion of  the  Court,  and  its  decision  cannot  be 
reviewed. 

Breinig  v.  Breinig,  26  Pa.  8t.  165. 
Waldron  t;.  Waldron,  56  Id.  254. 

The  amendment  8hoi|)d  have  been  allowed,  in- 
asmuch as  the  case  was  actually  determined  in 
the  Court  below  as  though  the  amendment  had 
been  made. 

Torrie  ».  Torrie,  10  Phila.  174. 
Bailey  v.  Musgrave,  2  8.  &  R.  220. 
Wampler  r.  Shisslw,  1  W.  &  8.  370. 
Morris  v^  McNamee,  17  Pa.  St.  173. 
Miller  v.  Weeks,  22  Id.  89. 
Waite  V.  Palmer,  78  Id.  193. 

May  7,  1888.  The  Court.  This  decree 
must  be  reversed.  The  libellant  alleges  as  his 
grounds  for  divorce  (a)  desertion,  and  (b)  indig- 
nities to  his  person,  etc.  It  is  sufficient  to  say 
briefly  that  the  desertion  was  not  proved,  nor  was 
there  even  an  attempt  to  prove  it.  The  respond- 
ent did  not  leave  her  home ;  on  the  contrary  she 
has  continued  to  reside  in  it  with  her  children 
down  to  the  present  time.  If  there  wa§  any  de- 
sertion, it  was  on  the  part  of  the  libellant. 

The  other  ground  for  divorce  is  that  the  wife 
offisred  such  indignities  to  the  person  of  the  hus- 
band as  to  render  his  Condition  intolerable  and 
life  burdensome.  The  Act  of  Assembly  does  not 
authorize  a  divorce  for  this  cause  at  the  suit  of 
the  husband.  It  must  be  on  the  application  of 
the  injured  wife. 

A  motion  was  made  at  bar  for  leave  to  amend 
the  libel  by  inserting  an  averment  of  cruel  and 
barbarous  treatment  by  the  wife.  We  declined 
to  allow  the  amendment  for  the  reason  that  it 
made  a  change  in  the  cause  of  action,  requiring 
for  its  support  a  different  line  of  proof.  The  li- 
bellant could  have  amended  below  when,  if  the 
respondent  was  of  opinion  that  additional  evi- 
dence was  required  to  meet  the  new  charge,  she 
would  have  had  an  opportunity  to  introduce  it. 
It  ^ould  be  unjust  to  allow  the  amendment  at 
this  stage  of  the  proceedings. 

The  most  remarkable  feature  of  the  case  was 
the  refusal  of  the  Court  below  to  allow  the  re- 
spondent either  alimony  pendente  lite^  or  counsel 
fees  and  expenses.  The  rule  of  May  25,  1887,  for 
counsel  fees  and  temporary  alimony  was  dis- 
charged. The  permanent  alimony  was  fixed  at 
one  dollar  per  annum. 

In  Breinig  v.  Breinig  (26  Pa.  161)  it  was  said 
by  Black,  J. :  «♦  It  has  been  the  uniform  practice 
to  allow  a  wife  destitute  of  a  sepamte  estate,  who 
is  either  suing  or  defending  a  cause  of  divorce, 
such  reasonable  sum  as  will  enable  her  to  carry 
it  on."     The  libellant  here  is  the  husband.     He 


is  the  owner  of  lands,  farms,  mills,  and  houses, 
and  is  engaged  in  business.  He  forced  this  liti- 
gation upon  his  wife,  and  she  is  compelled  to  em- 
ploy counsel  and  incur  large  expenses  in  defend- 
ing herself.  The  printing  of  her  pap^-book  alone 
cost  $129.75.  To  deny  her  the  means  to  defend 
herself  is  to  deny  her  justice.  The  refusal  of  the 
Court  below  to  make  any  iillowance  for  her  coun- 
sel fees  and  expenses  was  such  a  palpable  abuse 
of  discretion  that  we  will  correct  it  here. 

The  decree  is  reversed  and  the  libel  dismissed 
at  the  cost  of  the  libellant;  the  rule  of  May  25, 
1887,  for  counsel  fees  is  made  absolute;  and  it  b 
now  ordered  that  the  libellant  pay  to  the  respond- 
ent the  sum  of  ^ve  hundred  dollars  as  the  proper 
allowance  for  counsel  fees  and  expenses  in  this 
litigation.  It  will  be  the  duty  of  the  Court  be- 
low to  enforce  this  decree. 

Opinion  by  Paxson,  J. 

Trunket,  J.,  absent.  l.  l.,  jr. 


Jan.  '87,  446.  April  10, 1888. 

In  re  Nescopeck  Bridge* 

Act  of  April  16,  1870^  Viewers^ Petitioner 
cannot  also  he  a  viewer* 

A  report  of  grand  Jury,  acting  as  bridge  viewers 
under  an  Act  of  April  16,  1870.  will  be  set  aside  after 
confirmation  when  it  appears  that  one  of  the  petitioDers 
for  the  bridge  was  foreman  of  the  grand  Jarj. 

QMer«,  whether  orders  of  approval  and  confirmation 
made  on  the  routine  work  of  the  Sessions^  witkont 
notice  to  the  parties  to  be  affected  thereby,  should  be 
regarded  as  having  the  same  degree  of  solemnity  as 
Judgments  regularly  entered  after  notice  or  on  warrant 
of  attorney. 

Certiorari  to  the  Quarter  Sessions  of  Luzerne 
County. 

The  record  showed^  inter  aUa^  the  following : 
A  petition  by  certain  citizens  to  have  a  bridge 
built  across  Nescopeck  Creek  in  Nesoopedi 
Township  was  presented  to  the  grand  juiy  of 
Luzerne  County  as  provided  for  in  the  Act  of 
April  16,  1870  (P.  L.  1199),  relating  to  the 
building  of  county  bridges  in  Luzerne  County. 
On  November  19, 1881,  the  grand  jury  filed  their 
report  recommending  that  the  said  bridge  be  built 
and  that  the  amount  to  be  expended  therein  should 
not  exceed  the  sum  of  $1500.  On  the  same  day 
the  Court  confirmed  this  report. 

Subsequently,  on  May  14, 1884,  certain  citizens 
and  taxpayers  presented  a  petition  asking  that 
the  approval  of  the  Court  be  stricken  off,  for  the 
reason  that  said  bridge  would  be  useless  and  un- 
profitable, and  that  the  supervisors  were  about  to 
build  another  bridge  over  the  same  creek. 

The  Court,  Woodward,  J.,  granted  a  rule  to 
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show  cause  wbj  the  said  approTal  should  not  be 
stricken  off,  and  October  27,  1884,  made  this 
rule  absolute,  for  the  reason  that  the  foreman  of 
the  grand  jury  which  made  the  report  was  a  peti- 
tioner for  the  bridge. 

Upon  application  the  rule  was  reinstated,  and 
further  depositions  taken,  and  after  a  hearing 
upon  the  same  reiterated  the  former  order,  and 
struck  off  the  approval  of  the  report  of  the  grand 
jury.  Whereupon  this  writ  was  taken,  and  error 
assigned  to  the  action  of  the  Court:  (1)  in  enter- 
taining the  petition  asking  to  strike  off  the  ap- 
proval, and  (2)  in  striking  off  the  same. 
A.  Rickettty  for  plaintiff  in  error. 
The  Court  had  no  power  to  review  the  action 
of  the  grand  jury  as  to  matters  of  fact  involved 
in  the  inquiry  before  them. 

Broomall's  App.,  75  Pa.  St  173. 
The  judgment  of  approval  of  the  report  of  the 
grand  jury  in  this  case  was  the  equivalent  of  a  judg- 
ment upon  a  verdict  of  a  jury  in  ordinary  Com- 
mon Pleas  cases.  That  the  Court  has  no  power 
to  summarily  strike  off  such  judgment  is  clearly 
deckred  in — 

Bredeu  o.  Gilliland,  67  Pa.  St.  34. 

Horner  t^  Horner,  39  Id.  126. 

King  V,  Brooks,  72  Idi  363. 

Reynolds  o.  Barnes,  76  Id.  427. 
And  especially  was  this  beyond  the  power  of 
tbe  Court  after  the  end  of  the  term  at  which  the 
judgment  was  entered. 

King  v.  Brooks,  72  Pa.  St.  363,  and  oases  cited. 
Gnstav  Hahn  ((7.  B.  Jackion  with  him),  for 
defendants  in  error. 

In  Breden  v.  Gilliland,  67  Pa.' St  34,  it  iasaid : 
"A  Court  has  no  power  to  strike  off  a  judgment 
regular  upon  its  face."  Is  this  judgment  regular, 
where  a  man  acts  as  judge  in  his  own  case,  aa 
petitioner  and  as  foreman  of  the  grand  jury  in 
one  and  the  same  person  ?  It  is  a  fundamental 
rule  in  the  administration  of  justice  that  a  person 
cannot  be  judge  in  a  cause  wherein  he  is  inte- 
rested. 

Broome's  Legal  Maxims^  p.  109. 
Tbe  Court  will  notice  a  substantial  and  fatal 
error  in  the  proceieding,  although  the  counsel 
haTe  omitted  to  oiake  it  a  speciial  excepUon, 
when  it  ia  deemed  essential  for  the  purposes  of 
justice. 

Commonwealth  v.  Cane,  2  Parsons,  265. 

Anderson  9.  Long,  10  S.  k  R.  65l 

Hoffer  V.  Wiehtman,  5  Watts,  205. 

Bean  9.  Read,  35  Pa.  St.  280. 

ealbraith  v.  Galbraith,  13  S.  &  R.  95. 

Hengras  v,  McGill,  1  Athm.  162. 

Paine  1^.  Qodshall,  29  Leg.  Int.  12. 

May  7,  1888.  The  Court.  There  is  but 
a  sin^  question  raised  on  this  record.  The  re- 
port of  the  grand  jury  locating  a  county  bridge 
inNescopeck  and  appropriating  $1500  to  its  con- 
stmction  was  presented  in  Court  on  the  19th  No- 


vember, 1881,  and  on  tbe  same  dajt,  without  no- 
tice to  the  county  or  township  authorities,  was 
approved  by  the  Court.  On  the  14th  May,  1884, 
the  bridge  not  having  been  built  by  the  county, 
on  the  petition  of  citizens  and  tax-payers  of  Lu- 
zerne County  a  rule  to  show  cause  w(iy  the  ap- 
proval of  the  Court  should  not  be  struck  off  was 
granted  and  notice  directed  to  the  county  com- 
missioners and  the  8U|^rvisors  of  Nescopeck. 
This  rule  was  made  absolute  on  tbe  27th  Octo- 
ber, 1884,  for  the  reason  that  the  foreman  of  the 
grand  jury  which  made  the  report  was  a  peti- 
tioner for  the  bridge,  and  took  part  in  the  delibe- 
rations of  that  body  upon  tbe  propriety  of  grant- 
ing his  own  petition.  A  motion  to  reinstate  the 
rule  was  refused  on  the  16th  November,  1885. 
The  contention  of  the  plaintiff  in  error  is  that 
the  Court  had  no  power  to  make  the  order  va- 
cating or  striking  off  the  approval  of  tbe  re- 
port. He  argues  that  the  indorsement  of  the 
approval  of  the  Court  was  a  judgment  rendered 
by  the  Quarter  Sessions,  and  that  the  power  of 
Court  over  it  ended  with  the  term  in  which  it 
was  entered. 

In  support  of  this  proposition  King  et  cd,  v. 
Brooks  et  al,  (72  Fa.  363)  is  cited  by  the  plain- 
tiff in  error.  But  the  question  under  considera- 
tion in  that  case  related  to  a  common  law  judg- 
ment entered  upon  a  verdict.  In  the  opinion  de> 
livered  by  Sharswoop,  J.,  it  is  stated  that  judg- 
ments appearing  to  be  regular  on  the  record  should 
not  be  struck  off  after  the  close  of  the  term,  but 
that  judgments  entered  by  virtue  of  a  warrant  of 
attorney  or  by  default  may  be  opened  or  vacated 
for  cause,  without  limit  as  to  time.  The  rule  to 
be  gathered  from  the  cases .  seems  to  be  that  for 
reasons  appearing  upon  the  face  of  the  record,  a 
judgment  by  default  or  upon  warrant  of  attorney 
may  be  struck  off  whenever  the  defect  in  the 
record  is  brought  to  the  attention  of  the  Court, 
without  regard  to  the  term  in  which  it  was  en- 
tered. So,  for  reasons  appearing  dehors  the 
record,  such  judgment  may  be  opened  to  let  in  a 
defence  without  limit  as  to  time. 

If  we  concede  to  the  entry  of  approval  upon 
the  return  of  the  grand  jury  the  effect  of  a  judg- 
ment by  default,  as  is  contended  for  by  the  plain- 
tiff in  error,  yet  the  reason  for  the  action  of  the 
Court  was  upon  the  face  of  the  record.  The  fore- 
man of  the  grand  jury  was  a  petitioner  for  the 
bridge.  This  made  him  a  party  to  the  proceed- 
ing. As  a  grand  juror  he  was  to  act  upon  his 
own  petition.  While  representing  the  public  and 
inquiring  into  the  necessity  for  the  expenditure 
of  $1500  on  the  part  of  the  county  in  the  erec- 
tion of  this  bridge,  as  a  party  he  was  asking  that 
the  expenditure  should  be  made  and  representing 
the  bridge  to  be  necessary.  These  positions  were 
clearly  incompatible.  The  public  had  the  right 
to  an  impartial  and  disinterested  grand  jury,  so 
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that  the  queitions  of  the  necessity  and  cost  of 
the  bridge  might  be  passed  upon  without  bias. 
But  the  record  showed  that  a  petitioner  was  fore- 
man of  the  grand  jury  that  granted  the  petition. 
This  was  a  sufficient  reason  for  setting  the  report 
aside,  and  if  the  attention  of  the  Court  had  been 
called  to  it  when  the  report  was  presented  it 
would  have  been  done  promptly.  It  has  been 
held  repeatedly  that  a  report  of  viewers  should 
be  set  aside  when  a  petitioner  is  one  of  the  view- 
ers. (May  Town  Road,  4  Y.  479 ;  Radnor  Road, 
5  B.  612.)  If  such  a  defect  in  a  report  of  view- 
ers should  escape  notice  when  the  report  came  up 
regularly  for  confirmation,  the  Court  would,  when- 
ever its  attention  was  called  to  it,  set  aside  the 
order  of  confirmation,  unless  the  money  had  been 
actually  spent  and  expenditures  made  in  good 
faith  in  pursuance  of  it.  So,  in  the  case  under 
consideration,  the  defect  escaped  the  attention  of 
the  Court  when  the  report  of  the  grand  jury 
came  up  for  confirmation,  but  it  was  discovered 
and  attention  called  to  it  before  the  erection  of 
the  bridge,  and  the  Court  was  clearly  within  the 
rule  when  the  order  was  made  striking  off  the 
approval  of  the  Court.,  We  have  considered  this 
question  from  the  standpoint  of  the  plaintiff  in 
error,  viz:  that  the  order  of  approval  is  to  be 
treated  as  a  judgment  in  determining  the  power 
of  the  Court  over  it ;  but  we  by  no  means  wish 
to  be  understood  as  affirming  that  doctrine.  It 
may  well  be  doubted  whether  orders  of  approval 
and  confirmation  made  in  the  routine  work  of  the 
Sessions,  without  notice  to  the  parties  to  be  af- 
fected thereby,  ought  to  be  regarded  as  having 
the  same  degree  of  solemnity  as  judgments  regu- 
larly entered  after  notice  or  on  warrant  of  attor- 
ney. The  point  is  not  necessarily  raised  in  this 
case,  and  we  do  not  decide  it.  A  sufficient  rea- 
son appeared  upon  the  record  to  justify  the  ac- 
tion of  the  Court  complained  of,  and  for  that  rea- 
son the  order  of  the  Quarter  Sessions  is  affirmed. 

Opinion  by  Williams,  J. 

Trunkey  and  Sterrett,  JJ.,  absent 

^n»  n.  o.)  jr. 


Jan.  88,  233.  M&roh  27,  1888. 

Borland  v.  Stokes. 

Trover —  When  €tcti<m  lies — Evidence — Nonsuit, 

In  order  to  entitle  a  pUintiff  to  recover  in  trover 
the  valae  of  certain  securities  she  must  show  a  wrong- 
ful taking  of  them,  a  wrougfol  appropriation  of  them, 
or  a  wrongful  detention  <$  them  from  the  owner. 

If  the  plaintiff's  evidence  shows  that  the  put  the 
securities  in  defendant's  possession  for  the  purpose  of 
assisting  him  in  business  or  to  be  converted  into  monej 
for  her  own  use,  and  defendant  promised  to  replace 
the  securities  so  that  the  plaintiff's  investments 
should  continue  Substantially  as  they  were,  this  is 


not  such  evidence  as  the  Ck>art  ooold  submit  to  the 
Jurj  upon  the  subject  of  a  wrongful  taking,  for  the 
securities  were  delivered  by  the  plaintiff  or  on  her 
order. 

The  use  of  the  securities  in  sooie  proper  business 
way  is  not  a  wrongful  appropriation  or  detention,  for 
thej  were  placed  in  ids  hiuids  to  help  him  in  business. 
The  promise  to  replace  the  securities  is  like  any  other 
promise  to  paj  for  or  to  replace  borrowed  articles,  it 
created  onlj  a  debt  to  be  enforced  by  an  action  on  the 
contract.  The  relation  of  the  parties  was  simplj  that 
of  debtor  and  creditor.  Plaintiff's  security  for  her 
loan  was  in  the  business  capacity  and  integrity  of  the 
borrower,  and  if  this  security  fails  to  meet  her  expec- 
tations an  action  of  trover  must,  under  the  evidence, 
prove  equally  disappointing. 

Error  to  the  Common  Pleas  Ko.  1,  of  Phila- 
delphia County. 

Trover,  by  Catherine  Borland  against  Ellis 
Stokes,  to  recover  the  value  of  certain  stocks 
and  bonds  of  plaintiff  alleged  to  have  been  con- 
verted by  said  Stokes  to  his  own  use. 

The  facts  are  sufficiently  set  forth  in  the  opin- 
ion of  the  Supreme  Court,  infra.  At  the  trial, 
BiDDLE,  J.,  entered  a  nonsuit  against  plaintiff 
and  afterward  a  rule  to  take  off  the  same  was 
discharged.  Whereupon  the  plaintiff  took  this 
writ,  assigning  for  error  the  entering  of  the  non- 
suit and  the  refusal  to  take  it  off. 

John  G,  Johnson  and  George  Junkin  (^Edward 
P.  AUinson  with  them),  for  plaintiff  in  error. 

The  stocks  and  bonds,  td  recover  which  trover 
was  brought,  belonged  to  the  plaintiff,  but  the 
Court  denied  such  conversion  as  would  sustain 
trover.     The  motion  for  the  nonsuit  having  ad- 
mitted all  the  facts  which  the  jury  might  have 
fairly  inferred  from  the  testimony,  it  was  error 
for  the  Court  to  refuse  to  submit  to  the  jury  the 
evidence  of  conversion,  however  slight. 
Maypes  v,  Atwater,  88  Pa.  496. 
Miller  v,  Bealer,  100  Id.  583. 
Bevan  v.  Ins.  Co.,  9  W.  &  S.  188. 
Baker  v,  Lewis,  33  Pa.  301. 
Berg  0.  Abbott,  83  Id.  177. 

There  was  evidencoifrom  which  the  jury  most 
have  found  property  in  the  plaintiff,  an  agreement 
on  part  of  defendant  to  return  the  stock,  a  de- 
mand for  its  return,  and  a  sale  of  stock  withoot 
notice  to  plaintiff,  any  one  of  which  would  have 
been  sufficient  to  sustain  trover. 

Ckx>per  v.  Chitty,  1  Smith  Lead.  Cas.  490. 

Where  a  defendant  seeks  to  retain  property 
under  a  claim  of  lien  which  does  not  exist,  trover 
lies. 

Arthur  v.  Sylvester,  105  Pa.  496. 

Jacoby  p.  Laussatt,  6  S.  &  R.  300. 
Plaintiff  may  maintain  trover  even  when  the 
bailee  sets  up  a  lien  upon  the  property  for  ex- 
penses incurred. 

Singer  M'f 'g  Co.  v.  King,  14  R.  L  511. 

Bri^s  V.  Haycock,  63  Cal.  343. 

It  waa  the  daty  of  defendant  to  fmnuaha 
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statement  of  his  expenses  incorred  as  bailee  and 
fiukire  to  do  so  was  evidence  of  conversion. 

Wagenblast  v.  McEean,  2  G^.  393. 
Any  wrongfal  assumption  of  a  right  to  dispose 
of  property  is  a  conversion. 

AUen  V.  MoMonagle,  77  Mo.  461. 

Gordon  v,  Stockdale,  69  Ind.  245. 

Daggett  V.  Davis,  53  Mioh.  35. 

Bank  r.  Dunbar,  19  111.  558. 
Demand  and  refusal  are  only  evidence  of  con- 
version ;  4f  the  conversion  be  otherwise  shown 
they  need  not  be  shown. 

AddiBon,  152. 
-   An  unauthorized  sale  by  an  agent  is  a  conver- 
sion which  renders  him  liable  without  a  previous 
demand. 

Etter  V.  Bailey,  8  Pa.  442. 

Meiler  v.  KeUy,  69  Id.  403. 

Work  V.  Bennett,  70  Id.  484. 

G.  Barry  Davis  {F.  CarroU  Brewster  and  F. 
CarroU  Brewster ^  Jr,y  with  him)»  for  defendant 
in  error. 

The  plaintiff  parted  with  her  individual  con- 
trol of  her  property,  and  the  present  action  can- 
not be  supported. 

Teetor  v.  Robinson,  6  8.  &  R.  181. 

The  cases  cited  by  plaintiff  in  error  do  not 
sustain  her  position.  Miller  v.  Bealer  (100  Pa. 
583)  was  an  action  of  ejectment,  and  nothing  but  a 
short  dictum  in  it  has  any  application ;  Baker  v, 
Lewis  (83  Id.  301)  was  not  an  action  of  trover, 
but  an  action  on  the  case  for  obstructing  a  river  \ 
Berg  V.  Abbott  (83  Id.  177)  was  an  action  of 
assumpsit,  and  had  no  reference  to  conversion. 

In  Beavan  v.  Ins.  Co.  (9  W.  &  S.  188)  all 
the  Court  decided  was  that  the  Judge  should  not 
grant  a  nonsuit  when  there  is  some  evidence, 
though  slight. 

A  real  estate  broker  has  no  lien  on  title-papers 
for  expenses  in  attempts  to  make  sale  was  the 
only  point  decided  in — 

Arthur  v.  Syhreater,  14  Wbbklt  Notes,  417. 

Whether  there  was  sufficient  evidence  to  submit 
to  a  jury  in  support  of  an  alleged  agreement  was 
the  question  in — 

Jaeobj  V.  Lanssatt,  6  8.  &  R.  300. 

In  Wagenblast  v,  McKean  (2  Gr.  393),  the 
judgment  of  nonsuit  was  reversed  because  it  ap- 
peared that  plaintiff's  agent  proposed  to  pay  the 
only  lien  to  which  defendant  was  entitled  at  the 
thne  he  demanded  the  property. 

When  there  is  evidence  from  which  an  infer- 
ence '*  legally  sufficient  to  justify  a  verdict  for 
plaintiff**  arises,  the  Court  should  submit  it  to 
the  jury,  but  otherwise  a  judgment  of  nonsuit 
may  be  properly  entered. 
Baker  v.  Lewis,  ntpra^ 

May  7,  1888.  The  Court.  The  form  of 
action  in  this  case  is  trover.  The  plaintiff  claimed 
to  recover  the  value  of  eight  railroad  bonds  given 
for  llOOO  each,  sixty  shares  of  the  preferred  stock 


of  the  Catawissa  Hailroad  Co.,  and  ten  shares  in 
the  Fire  Association  of  Philadelphia,  having  an 
aggregate  value  as  is  alleged  of  $18,000.  To  en- 
title the  plaintiff  to  recover,  it  was  necessary  that 
she  should  show  a  wrongful  taking  of  these  se- 
curities, a  wrongful  appropriation  of  them,  or  a 
WTongfiil  detention  of  them  from  the  owner.  The 
plaintiff  was  a  witness  in  support  of  her  claim, 
and  gave  an  account  of  the  manner  in  which  her 
securities  came  into  the  hands  of  the  defendant, 
and  the  business  relations  existing  between  them. 
He  had  failed  in  business,  and  been  adjudged  a 
banknrpt.  '  He  was  anxious  to  get  into  business 
again,  and  applied  to  Mrs.  Borland  as  a  friend. 
He  told  her  he  needed  a  friend  to  help  him,  and 
that  if  she  would  let  him  have  some  of  her  stocks 
he  could  get  upon  his  feet  again.  She  was  dis- 
posed to  help  him,  and  tells  what  she  did  in  re- 
sponse to  his  appeal :  <*  I  gave  him  some  Cata- 
wissa preferred  stock,  but  afterwards  got  it  backr 
...  I  gave  him  some  Titosville  stock,  five  hun- 
dred shares,  and  afterwards  four  bonds  of  the 
Buffalo,  Pittsburgh,  and  Western  for  $1000  each. 
He  was  to  use  them,  we  were  to  get  the  interest; 
they  were  not  to  be  sold,  but  to  be  returned.  .  .  . 
He  afterwards  got  fifty  shares  of  Catawissa  pre- 
ferred; he  was  only  to  use  $450;  he  kept  the 
whole.  Then  he  got  ten  shares  of  Catawissa  pre- 
ferred. I  told  him  to  lift  a  loan  of  $411.  .  •  . 
He  paid  it  off.  ...  I  ^ve  him  ten  shares  of 
Fire  Association  ;  he  got  me  $900  and  gave  it  to 
me,  and  said  I  could  have  more."  Several  state- 
ments of  account  rendered  by  Stokes  to  Mrs.  Bor- 
land were  also  given  in  evidence  by  the  plaintiff, 
which  showed  the  receipt  of  stocks  and  bonds  by 
the  defendant,  his  sales  or  other  disposition  of 
them,  and  the  appropriation  made  of  the  proceeds. 
The  accounts  extended  over  several  years,  and 
covered  quite  a  large  amount.  Mrs.  Borland 
claims  that  there  is  a  balance  shown  to  be  due 
her  of  some  $2000,  while  the  defendant  insists 
that  some  $3000  are  due  to  him.  It  is  not  im- 
portant at  this  time  to  determine  which  of  them 
is  right.  It  is  enough  for  the  purposes  of  this 
case  if  the  relation  between  the  parties  is  that  of 
debtor  and  creditor.  It  seems  very  clear  from 
the  whole  of  the  evidence  on  the  part  of  the  plain- 
tiff that  the  defendant  was  put  in  possession  of 
the  securities  that  appear  in  the  statements  of 
account,  by  the  plaintiff,  for  the  express  purpose 
of  assisting  him  to  start  in  business,  or  to  be  con- 
verted into  money  for  her  own  use.  The  use  of 
them  by  the  defendant  in  some  proper  business 
way  was  the  very  purpose  for  which  they  were 
placed  in  his  hands.  He  could  not  be  helped  to 
get  upon  his  feet  by  the  mere  custody  of  these  se- 
curities. They  were  put  in  his  han^  to  be  used. 
Mrs.  Borland  says,  '<he  was  to  use  them;  we 
were  to  get  the  interest."  It  is  no  doubt  true 
that  he  promised  to  replace  the  securities  so  that 
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Mrs.  Borland^s  investments  should  continue  sub- 
stantially as  thej  were ;  but  like  any  other  promise 
to  pay  for,  or  to  replace  borrowed  articles,  it  cre- 
ated only  a  debt  to  be  enforced  by  an  action  on 
the  contract.  There  was  no  evidence  which  the 
Court  could  submit  to  the  jury  upon  the  subject 
of  a  wrongful  taking,  for  the  securities  were  de- 
livered by  the  plaintiff  or  on  her  order.  It  is 
equally  clear  that  there  was  no  wrongful  appro- 
priation or  detention,  for  they  were  placed  in  his 
hands  to  help  him  start  again  in  business.  The 
relation  of  the  parties  was  simply  that  of  debtor 
and  creditor.  Mrs.  Borland's  security  for  her 
bonds  and  stocks  was  in  the  business  capacity 
and  integrity  of  the  borrower.  She  must  content 
hefself  with  the  security  on  which  her  loans  were 
made,  and  if  it  &ils  to  meet  her  expectations  an 
action  of  trover  must,  umder  the  evidence,  prove 
equally  disappointing. 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J. 

Faxson,  Trunket,  and  Sterrett,  JJ.,  ab- 
sent. B.  s.  p.  N. 


Jan.  '88,  236.  AprU  11, 1888. 

Eustice  V.  The  Pljrmouth  Coal  Co. 

'Married  wotnen^-'Minor  children — Wages  of — 
Who  entitled  io^Act  of  May  4,  1855— <7on- 
struction  of^^Btghts  of  mother — Evidence. 

A  married  woman  is  not  entitled  ander  the  provi- 
sions of  the  Aot  of  May  4,  1855  (C.  P.  L.  480),  to  the 
earuiugs  of  her  minor  children  nuless  her  husband 
has  neglected  and  refused  to  provide  for  the  children 
as  well  as  for  herself.  lu  an  action,  therefore,  by  such 
married  woman  to  recover  the  earnings  of  a  minor 
child,  any  evidence  is  admissible  which  tends  to  prove 
that  the  child  is  in  the  charge  of  the  father  at  the  time 
of  the  trial,  even  though  said  father  has  deserted  his 
wife  and  for  some  time  past  provided  nothing  for  her 
support,  and  even  though  the  child  was  not  with  the 
father  at  the  time  the  wages  in  question  were  earned. 

A  married  woman  is  not  entitled  under  the  provi- 
sions of  said  Act  to  the  earnings  of  her  minor  chiW 
dreu  unless  she  affords  them  a  good  example  and  is  of 
suitable  character  to  be  entrusted  with  their  charge. 
When,  therefore,  in  a  suit  by  such  married  woman  to 
recover  such  earnings,  the  defence  set  up  is  that  her 
general  'character  is  bad,  and  considerable  evidence  is 
adduced  to  that  effect,  the  plaintiff  may  be  pro^rly 
asked  on  cross-examination  whether  she  has  not  caused 
a  certain  party  to  be  indicted  for  committing  adultery 
with  her.  Such  a  question  is  relevant  as  bearing  on 
her  true  character. 

When  in  such  case  evidence  such  as  above  has  been 
introduced,  it  is  not  error  for  the  Court  to  charge,  inter 
alia,  as  follows :  '*  The  plaintiff  must  show  to  your  sat- 
isfaction that  she  has  afforded  to  her  child  a  good  ex- 
ample and  has  properly  educated  and  maintained  him 
according  to  her  ability ;  and  this  brings  ns  to  the 
question  of  character,  an  important  question  in  this 
case,  as  you  see  under  this  law.    Has  this  plaintiff 


established  to  your  satisfaction  such  a  character  as  the 
law  contemplates  when  it  says  that  she  shall  receire 
the  wages  of  her  son  ?" 

Error  to  the  Common  Pleas  of  Luzerne  County. 

Case,  by  John  Eustice,  by  his  next  friend  Debo- 
rah Eustice,  against  the  Plymouth  Coal  Com- 
pany, to  recover  the  amount  of  certain  wages 
earned  by  the  plaintiff  while  in  the  employ  of  the 
defendant.  Before  the  trial  the  ^  record  was  so 
amended  as  to  insert  the  name  of  l>eborah  Eus- 
tice as  the  piu*ty  plaintiff. 

On  the  trial,  before  Woodward,  J.,  the  fol- 
lowing facts  appeared :  John  Eustice  was  the  son 
of  Thomas  and  Deborah  Eustice.  The  former 
deserted  his  wife  in  1877  and  has  not  since  lived 
with  her  or  supported  her.  In  the  year  1884 
John  Eustice  was  employed  by  the  company  de- 
fendant at  their  works.  This  suit  was  brought 
to  recover  wages  for  his  services. 

The  defendants  set  up  as  a  defence  that  the 
boy's  wages  belonged  to  his  father,  who,  it  was 
contended,  had  not  deserted  him  and  with  wh<Hn, 
it  was  alleged,  he  was  actually  living  at  the  time 
of  the  trial.  The  fact  was  admitted  that  the  boy 
had  previously  lived  with  his  mother  for  a  con- 
siderable period.  On  cross-examination  of  the 
plaintiff  the  defendants  inquired  of  her  how  long 
the  boy  had  lived  with  her.  To  which  she  re- 
plied, <*  Up  to  the  first  of  January,  1887."  She 
further  stated  that  at  that  time  he  left  her,  but 
testified  that  she  did  not  know  whether  he  was 
then  with  his  father  or  not.  This  evidence  wad 
objected  to  by  plaintiff.  Objection  overruled. 
Evidence  admitted.  Exception.  (First  assign- 
ment of  error.) 

The  defendants  also  introduced  evidence  to 
show  the  bad  character  of  the  plaintiff,  and 
among  other  things  asked  her  on  cross-exami- 
nation whether  she  had  not  had  a  certain  party 
indicted  for  adultery  with  her.  Objected  to  by 
plaintiff.  Objection  overruled.  Evidence  ad- 
mitted. Exception.  (Second  assignment  of 
error.) 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia,  as  follows : — 

«'  (1)  That  if  the  jury  find  that  John  Eustice 
was  a  minor  at  the  time  they  stopped  this  boy*s 
wages  for  his  uncle's  debt,  and  that  his  mother 
was  living  and  was  ready  and  willing  to  support 
her  son,  then  the  verdict  should  be  for  the  full 
amount  earned  by  the  boy  less  the  cash  paid  him 
by  defendant."  Answer.  "  We  say  to  you  that 
we  can  affirm  that  point  with  the  proviso  that  she 
has  afforded  him,  as  required  by  the  statute,  a 
good  example  and  educated  him  according  to  her 
ability,  as  we  have  already  said  in  our  general 
charge.  With  that  qualification  the  point  is  af- 
firmed." 
<'  (2)  That  if  the  jury  find  from  the  evidence 
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in  the  case  that  the  father  of  the  boj  deserted 
his  wife  and  family  and  made  no  provision  of  any 
kind  for  their  support,  and  that  Mrs.  Eustice  did 
not  authorize  the  Plymouth  Coal  Company  to 
stop  the  boy's  pay  for  the  uncle's  debt,  then  the 
verdict  should  be  for  Deborah  Eustice  for  the 
full  amount  of  the  boy's  earnings  which  were 
withheld  for  the  uncle's  debt."  Answer,  •*  With 
the  same  qualification  as  we'  imposed  upon  the 
last  point  read  to  you,  we  affirm  that  p^int." 

"  (3)  That  if  the  jury  believe  from  the  evi- 
dence in  the  case  that  the  goods  for  which  the 
boy's  wages  were  stopped,  were  on  account  of  Ihe 
uncle  and  not  on  the  boy's  account,  and  that  the 
mother  forbid  the  keeping  of  the  boy's  wages  for 
the  uncle's  debt,  then  the  verdict  should  be  for 
the  plaintiff  for  such  wages  as  were  withheld  by 
the  defendant  for  the  uncle's  debt  or  store  bill." 
Antwer^  '*  Qualified  as  the  other  points  were  we 
affirm  that  point  also." 

«  The  Court,  in  its  general  charge,  said,  inter 
alia  J  as  follows  :  '<  Mrs.  Eustice  must  also  show 
to  your  satisfaction  that  she  has  afforded  to  her 
child  a  good  example  and  has  properly  educated 
and  maintained  him  according  to  her  ability ;  and 
this  brings  us  to  the  question  of  character,  an  im- 
portant question  in  this  case,  as  you  see  under  this 
law.  Has  the  plaintiff  established  to  your  satis- 
faction such  a  character  as  the  law  contemplates 
when  it  says  that  she  shall  receive  the  wages  of 
the  son?" 

Verdict  and  judgment  for  the  defendants.  The 
plaintiff  thereupon  took  this  writ,  assigning  for 
error,  inter  alia,  the  admission  of  above  evi- 
dence, the  answer  of  the  Court  to  the  plaintiff's 
points,  and  the  charge  of  the  Court,  as  above. 
W.  If.  Hines,  for  plaintiff  in  error. 

G.  L.  Halsey  {George  W.  Shonk  with  him), 
for  defendants  in  error. 

May  7, 1888.  The  Cotjrt.  It  is  a  rule  as 
old  as  the  common  law  that  the  father  is  entitled 
to  the  custody  and  control  of  his  minor  children, 
and  to  receive  their  earnings.  The  Act  of  4th 
May,  1855  (P.  L.  480),  has  made  some  modifi- 
cation of  this  rule.  The  third  section  of  said 
Act  provides :  "  That  whensoever  any  husband, 
or  father,  from  drunkenness,  profligacy,  or  other 
cause,  shall  neglect  or  refuse  to  provide  for  his 
child  or  children,  the  mother  of  such  children 
shall  have  all  the  rights  and  be  entitled  to 
claim,  and  be  subject  to  all  the  duties  reciprocally 
due  between  a  father  and  his  children,  and  she 
may  place  them  at  employment  and  receive  their 
earnings,  or  bind  them  to  apprenticeship  without 
the  interference  of  such  husband,  the  same  as  the 
father  can  now  do  by  law.  Provided  cdwaySy  That 
she  shall  afford  them  a  good  example  and  pro- 
perly educate  and  maintain  them  according  to 
her  ability;  And  provided^  That  if  the  mother 


be  of  unsuitable  character  to  be  entrusted  as 
aforesaid,  or  dead,  the  proper  Court  may  appoint 
a  proper  guardian  of  such  children,"  etc.  etc. 

It  is  plain  from  the  language  of  this  Act,  in 
the  cases  to  which  it  applies,  that  it  gives  no  power 
to  the  mother  to  place  her  children  at  employment 
and  receive  their  wages,  unless  she  is  a  woman 
who  affords  them  a  good  example  and  is  of  suita- 
ble character  to  be  intrusted  with  their  charge.   * 

The  plaintiff  brought  suit  against  the  defend- 
ant company  to  recover  the  wages  of  her  son,  a 
boy  of  thirteen  years  of  age,  who  had  been  for 
some  time  in  their  employ.  During  that  time  he 
has  been  living  with  his  uncle.  The  company  de- 
^fended  upon  two  grounds  (a)  that  the  boy's  wages 
had  been  paid  in  full,  and  (b)  that  the  plaintiff 
was  a  woman  of  bad  character  for  chastity,  and 
not  entitled  under  the  Act  of  1855  to  claim  the 
earnings  of  her  son.  The  defence  was  sustained 
upon  both  grounds. 

It  appears  that  the  husband  of  the  plaintiff  and 
the  father  of  the  boy  was  living  at  the  time  of 
the  trial.  The  plaintiff  alleges  that  he  deserted 
her  abo«t  ten  years  ago.  It  is  not  clear,  how- 
ever, that  he  deserted  his  child,  even  though  he 
may  have  given  the  mother  nothing  for  his  sup- 
port. 

The  evidence  referred  to  in  the  first  assignment 
was  offered  for  the  purpose  of  showing  that  the 
boy  was  in  charge  of  his  father,  and  so  far  a^  it 
tends  to  prove  this  was  competent. 

The  second  assignment  goes  to  the  question  of 
the  plaintiff's  character.  She  was  asked  the 
question  whether  she  had  a  Mr.  Coursen  arrested 
for  adultery  with  her,  and  she  answered  yes. 
There  was  considerable  other  evidence  not  ob- 
jected to  or  assigned  for  error  which  tended  to 
show  that  her  general  character  was  bad.  The 
plaintiff  contended  that  all  this  was  irrelevant, 
and  that  her  character  was  not  in  issue.  We 
think  it  was  under  the  Act  of  1855.  It  is  true 
the  law  presumes  her  character  to  be  good,  and 
she  might  not  therefore  be  called  upon  affirma- 
tively to  establish  it  in  order  to  entitle  her  to  re- 
cover, yet  when  such  presumption  is  destroyed  or 
rebutted,  and  she  is  shown  to  be  of  unchaste 
character,  she  can  no  longer  stand  upon  the  legal 
presunnption.  It  is  only  by  the  Act  of  1855  that 
she  can  recover,  and  that  Act  does  not  help  her 
if  she  is  a  woman  of  bad  example,  and  of  unsuit- 
able character  to  be  intrusted  with  the  control  of 
her  children. 

We  find  no  error  in  this  record. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Tbunkbt  and  Stebbstt,  JJ.,  absent. 

L.  L.,  jr. 
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AprU  28, 1888. 

In  re  Petition  of  Raudenbusctu 

License  law — Liquor  licenses — Discretion  of 
Court  of  Quarter  Sessions  in  granting — Act 
of  Mag  13,  1887. 

Under  the  Retail  Liquor  License  Law  of  May  13, 
1887  (P.  L.  108),  entitled  **  An  Act  to  restrain  and 
regulate  the  sale  of  .  •  .  liquors,'^  no  one  has  an 
absolute  right  to  a  license  to  sell  liquors,  but  the  giv- 
ing of  such  lioense  is  placed  within  the  discretion  of 
the  Court  of  Quarter  Sessions. 

It  is  the  dutj  of  the  Court  in  granting  such  licenses 
to  restrain  rather  than  to  increase  the  sale  of  liquors, 
but  its  discretion  is  to  be 'exercised  wisely,  and  not 
arbitrarily. 

Although  seo.  7  of  the  said  Lioense  Act  of  1887  pro- 
Tides  a  means  by  which  the  conscience  Of  the  Court 
of  Quarter  Sessions  sitting  as  a  Lioense  Court  may  be 
informed  as  to  facts,  to  wit,  by  hearing  petitions,  re^ 
monstrances,  and  witnesses,  and  although  the  act  of 
deciding  upon  the  petitioner's  application  is  perhaps 
quasi-judicial,  yet,  as  no  one  has  an  absolute  proper^ 
in  the  right  to  sell  liquor,  the  Court  may  in  some  in- 
stances act  of  its  own  knowledge,  in  determining  both 
whether  the  applicant  is  a  fit  person  to  reoeiTe  a 
license  and  whether  his  house  is  neoessary  for  the 
public  accommodation,  upon  both  of  which  points  the. 
law  requires  the  Court  in  every  instance  to  pass,    i 

A.  applied  for  a  retail  license  to  sell  liquors  under 
the  Aot^f  May  13, 1887  (P.  L.  108).  His  applicaUon 
was  reftised  by  the  Judges  of  the  Court  of  Quarter 
Sessions  sitting  as  a  License  Court.  A.  then  applied 
by  petition  to  the  Supreme  Court  for  a  writ  of  alter- 
native mandamus  to  said  Judges  to  show  cause  why 
his  applioation  should  not  be  granted.  In  his  petition 
he  set  forth  that  he  had  been  licensed  to  sell  liquors 
f6r  five  years  past ;  that,  desiring  to  renew  his  license, 
he  petitioned  the  said  Judges  therefor  ;  that  he  had  in 
every  respect  complied  with  the  provisions  of  the  said 
Act;  that  there  was  no  evidence,  petition,  remon- 
strance, or  statement  of  any  person  objecting  to  his 
Application ;  that  he  presented  to  said  Judges  a  peti- 
tion in  favor  of  granting  his  applioation  signed  by 
fifty-four  business  men  of  his  neighborhood ;  that  he 
had  at  the  hearing  been  interrogated  by  the  Judges 
and  answered  all  questions  in  corroboration  of  his 
petition,  and  been  then  allowed  to  depart ;  that  sub- 
sequently the  said  Judges  had  refused  the  said  peti- 
tion without  giving  any  reasons  for  their  action  ;  that 
the  petitioner  is  a  citizen  of  the  United  States,  of  good 
moral  character  and  temperate  habits,  and  has  never 
violated  the  liquor  laws.    On  hearing  said  petition  : 

Heldy  (1)  That  the  petitioner  had  no  absolute  right 
to  a  license. 

(2)  That  the  giving  or  refusing  him  a  license  was 
in  the  discretion  of  the  said  Judges. 

(3)  That  were  the  alternative  mandamus  granted, 
it  would  result  only  in  a  return  thereto  that  the  Judges 
had  considered  the  application  of  the  petitioner,  and, 
in  the  exercise  of  the  judicial  discretion  conferred 
upon  them  by  law,  had  rejected  it.    And,  therefore, 

(4)  That  the  petition  for  the  alternative  writ  most 
be  denied. 

In  the  Sapreme  Court. 

Application  by  Wallace  6.  Raudenbusch  for  a 


writ  of  mandainas  ag^ngt  Hon.  D.  Nswi.iif 
Fbll,  Hon.  Robert  N.  Willson,  Hon.  jAXca 
Gat  €k)RDON,  and  Hon.  F.  Amedbe  Breot, 
Judges  of  the  Quarter  Sessions  of  Philadelphia 
County. 

The  petition  set  forth  that  applicant  resides  at 
No.  18  N.  Twelfith  Street,  Ninth  Ward  of  the 
city  of  Philadelphia,  and  has  for  the  last  past  Ave 
years  carried  on  th#  business  of  selling  liqnor  at 
retail  at  the  said  house,  having  been  heretofore 
licensed  to  carry  on  said  business  in  conformity 
with  the  laws  of  this  Commonwealth  heretofore 
existing.  That,  desiring  to  continue  said  business, 
he  filed  with  the  clerk  of  the  Court  of  Quarter 
Sessions  a  petition  therefor  in  accordance  with 
the  Act  of  May  13,  1887.  That  there  was  an- 
nexed  to  said  petition  a  certificate  signed  by 
twelve  reputable  qualified  electors  of  said  War4 
of  said  city  of  Philadelphia  in  which  ^uch  liquors 
are  to  be  sold,  setting  forth  the  facts  required  by. 
the  terms  of  section  six  of  said  Act.  That  be 
further  answered  the  printed  questions  required 
by  all  applicants  for  said  license  to  Ife  answered 
by  said  Court.  That  he  also  presented  a  petition 
to  the  said  Court  in  favor  of  granting  the  said 
application  signed  by  fifty-four  business  men  of 
his  neighborhood.  That  no  remonstrance  against 
his  said  application  was  presented  by  or  on  behalf 
of  any  person. 

That  at  the  hearing  before  the  said  Judges  be 
answered  all  the  questions  asked  him  in  corrobo* 
ration  of  his  petition,  and  that  no  objection  was 
then  made  to  his  application.  That  petitioner  is 
a  citizen  of  the  United  States,  of  good  moral 
character  and  temperate  habits,  and  having  in- 
vested in  his  said  business  under  previous  license 
laws  a  large  amount  of  money,  in  all  the  sum  of 
$6000,  and  established  a  business  which  affords 
or  yields  a  livelihood  or  support  for  himself  and 
his  family,  and  that  he  rents  the  same  from  John 
M.  Doyle,  the  owner  of  the  premises  on  which 
said  business  has  been  and  is  to  be  conducted,  and 
the  same  not  being  situated  in  the  neighborhood 
of  any  churches,  schools,  or  educational  establish- 
ments. 

Petitioner  further  alleged  that  he  never  bas 
made  sale  of  liquors  or  kept  his  tavern  open  upon 
Sundays,  or  violated  or  offended  against  any 
license  law  or  any  other  law  of  this  Common- 
weal th,  and  asserts  that  having  kept  a  reputable 
and  orderly  place  for  the  conduct  of  his  sanl  btiid* 
ne8s,and  the  accommodation  of  the  public  and  ea* 
tertainment  of  strangers  or  travellers,  he  is,  under 
the  laws  of  the  said  Act  of  Assembly  of  May  13, 
1887,  entitled  to  a  license  as  prayed  for  undo* 
said  application,  and  that  from  the  decree  ei  said 
Court  refusing  said  license  there  is  no  appeal,  oo 
bill  of  exceptions,  or  writ  of  error. 

The  petition  prayed  (1)  an  alternative  manda- 
mus to  show  cause  why  the  prayer  of  said  petition 
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•r  application  should  not  be  granted;  and  (2)  a 
porenptorj  mandamia  to  do  M\j  all  that  is  re* 
quired  to  foe  done  by  the  said  Aot,  and  justice. 

n&tnas  R.  Meoei  and  George  W.  BiddUyfot 
petitioner. 

The  Act  sajB  that  a  licenee  '^  may  be  grantdd." 
^May"  must  be  construed  to  meas  **'  must/'  or 
*<shall." 

Laott  V.  Ensign,  4  N.  T.  Lee.  Obs.  142. 

Tarnpike  Co.  v.  MiUer,  6  J<mn  Ch.  113. 

Malcolm  v.  Rodgers,  5  Cowen,  188. 

People  V.  Common  Connoil  of  Brooklyn,  22  Barb. 
404. 
The  Judges  have  no  discretion  to  refuse  to  per^ 
form  their  duty  of  granting  licenses. 

Martin  v.  Mtiyat,  1  HiU,  646. 
The  true  distinction  is  this :  Where  the  provision 
of  the  Act  is  the  essence  of  the  thing  required  to 
be  done,  and  by  which  jurisdiction  to  do  it  is  ob- 
tained, it  is  mandatory ;  otherwise,  when  it  re- 
lates to  form  and  manner,  and  where  an  Act  is 
incidental,  or  after  jurisdiction  has  been  obtained, 
It  is  directory. 

Marshall  v.  Langwtirthy,  6  Id.  646. 

Striker  V.Kelly,  7  Hill,  9. 

Rese  t;.  Looksdale,  1  Burr.  447. 
The  Court  are  required  by  the  Act  to  proceed 
jadicially  and  hear  legal  evidence,  and  act  on  the 
evidence  legally  received. 

Schlaadecker  v,  Marshall,  22  Smith,  200. 

Bagg'B  case,  11  Coke's  Rep.  93. 

§  7  of  the  Act  of  1887  takes  away  the  discre- 
tion the  Court  had  under  the  former  Acts,  as  con- 
strued in — 

Reed's  Appeal,  19  Weekly  I^otbs,  148. 

Leister's  Appeal,  20  Id.  224. 

Mandamus  is  the  proper  remedy. 
Virginia  v.  Rives,  100  U.  S.  323. 
Straader  v.  West  Virginia,  100  Id.  304. 
Bz  parte  Virginia,  100  Id.  339. 
Fergnson  o.  Earl  of  Klnnonl,  9  Clark  &  Finn,  251. 

Under  the  English  License  Acts,  the  Judge 

reusing  a  license  is  required  to  file  an  opinion 

giving  his  reasons.  That  should  be  required  here. 

The  daeen  v.  Justices  of  Redditch,  2  Times  Law 

Reporte,  193,  194. 
The  Queen  v.  Judges  of  Kewcastle-npon-Tyne,  3 
^  Id.  152. 
Tranter  v.  Justioes  of  Lancashire,  S  Id.  678. 

May  7, 1888.  The  Court.  The  petition  in 
this  case  sets  forth  that  the  petitioner  resides 
at  No.  18  North  Tw^fth  Street,  in  the  Ninth 
Ward  of  the  city  of  Philadelphia,  and  has  for  the 
last  five  yearo  carried  on  the  business  of  selling 
Kquor  at  retail,  at  the  said  house,  having  been 
licensed  to  carry  on  said  business  in  conformity 
with  the  laws  of  this  Commonwealth  heretofore 
existing ;  that  being  desirous  of  continuing  said 
business,  he  (M-esented  his  petition  to  the  Court 
of  Quarter  Sessions^  in  conformity  with  the  terms 
of  the  Act  of  Assembly  of  May  13,  1887,  pray- 
iBg^  a  license  to  sell  at  retail  various  spirituous, 


malt,  or  brewed  liquors  for  the  period  of  one 
year  fh)m  June  1,  1888 ;  that  he  has  complied 
strictly  and  in  e'^ery  respect  with  said  Act,  and 
that  he  possesses  all  the  qualifications  required 
thereby ;  that  ♦*  no  evidence,  petition,  remon- 
strance or  statement  of  counsel,  or  of  any  other 
person  whatever,  being  made  or  offered,  or  any 
objection  of  any  kind  being  made  against  him  or 
his  said  application,  he  was  permitted  to  depart 
or  was  dismissed  from  any  further  hearing ;"  that 
on  the  second  day  of  April,  1888,  it  was  an- 
nonnced  by  the  said  Judges  of  the  said  Court 
that  the  said  application  or  petition  of  the  peti« 
tioner  had  been  refused. 

The  petitioner  prays  this  Court  "  That  the 
said  Judges  of  the  said  Court  of  Quarter  Sessions 
who  heard  this  said  application  and  petition,  and 
who  refused  to  grant  the  same,  may  be  com- 
manded, first,  by  an  alternative  mandamus  to  show 
cause  why  the  prayer  of  said  petition  or  applfta- 
tion  should  not  be  granted,  and  secondly,  by  a 
peremptory  mandamus  to  do  fully  all  that  is  re^ 
quired  to-be  done  by  the  said  Act,  and  iustice." 

The  seventh  section  of  the  Act  of  May  18, 
1887,  under  which  it  is  claimed  it  is  the  duty  of 
the  Court  of  Quarter  Sessions  to  grant  this 
license,  is  as  follows  :-^ 

"  The  said  Court  of  Quarter  Sessions  shiJl  hear 
petitions  from  residents  of  the  ward,  borough,  or 
township,  in  addition  to  that  of  the  applicant,  in 
favor  of  and  remonstrance  against  the  application 
for  such  license,  and  in  all  cases  shall  refuse  the 
same  whenever  in  the  opinion  of  the  said  Court, 
having  due  regard  to  the  number  and  character  of 
the  .petitioners  for  and  against  such  application, 
such  license  is  not  necessary  for  the  accommoda^ 
tion  of  the  public  and  entertainment  of  strangers 
or  travellers  or  that  the  applicant  or  applicants 
is  or  are  not  fit  persons  to  wlfom  such  license 
should  be  granted;  and,  upon  sufficient  cause 
being  shown,  or  proof  being  made  to  the  said 
Court  that  the  party  holding  a  license  has  violated 
any  law  of  this  Commonwealth  relating  to  the 
sale  of  liquors,  the  Court  of  Quarter  Sessions 
shall,  upon  notice  being  given  to  the  person  so 
licensed,  revoke  the  said  license." 

It  will  be  noticed  that  the  petition  does  not 
aver  that  the  Judges  of  the  Court  of  Quarter 
Sessions  have  neglected  or  refused  to  act  upon 
his  petition.  His  grievance  is,  that  they  have 
acted,  and  have  refused  him  a  license.  He  now 
asks  that  they  shall  be  compelled  to  show  cause 
why  his  license  should  not  be  granted,  and  by  a 
peremptory  mandamus  '*  to  do  fully  all  that  is 
required  to  be  done  by  the  said  Act,  and  justice.^'' 
We  understand  the  prayer  for  relief  to  mean  that 
if  the  Judges  cannot  show  that  the  petitioner  has 
not  complied  with  the  Act  of  1887,  or  that  a 
remonstrance  has  been  filed,  or  an  objection  made 
by  one  or  more  citizens  to  the  granting  <^'  a 
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license  to  the  petitioner,  it  is  the  duty  of  this 
Court  to  issue  a  peremptory  mandamus  to  the 
Judges  of  the  Quarter  Sessions  to  compel  them 
to  grant  such  license. 

The  petitioner  assumes  that  he  is  entitled  as  a 
matter  of  right  to  a  licence  upon  complying  with 
the  provisions  of  the  Act  of  1887,  in  the  absence 
of  any  allegation  that  he  is  an  improper  person 
to  be  so  licensed.  This  is  the  fiedlacy  which  un- 
derlies his  ease,  as  well  as  the  able  argument  of 
his  learned  counsel.  He  has  no  such  absolute 
right,  nor  has  any  other. man  in  the  Common* 
wealth. 

It  is  not  needed  to  review  the  license  legisla- 
tion of  this  State  for  the  last  half  oeatury.  That 
was  thoroughly  done  by  Mr.  Justice  Agnbw  in 
Sehlaudeeker  v.  Marshall  (72  Pa.  200).  It  is 
sufficient  to  say  that  prior  to  the  Act  of  1887, 
the  law  was  by  no  means  uniform,  there  being 
mdny  local  acts  in  existence  differing  essentially 
from  each  other.  In  Philadelphia  any  citizen 
could  procure  a  license  upon  payment  of  the 
license  fee  to  the  county  treasurer.  In  some 
counties  licenses  were  granted  by  the  Court  of 
Quarter  Sessions,  where  in  the  opinion  of  the 
Court  the  public  accommodation  required  them. 
The  whole  history  of  our  license  system  and  the 
legislation  attending  it  shows  that  the  iinrestricted 
sale  of  liquor  has  for  a  long  time  been  regarded 
as  a  great  evil.  It  is  one  which  statesmen,  and 
many  earnest  men  and  women  have  been  wrest- 
ling with  from  the  organization  of  the  govern- 
ment. When  therefore  the  Legislature  came  to 
enact  the  Act  of  1887,  they  were  seeking  to  curb 
and  regulate  this  evil.  This  clearly  appears  from 
the  title  of  the  Act.  It  reads,  "  An  Act  to  r«. 
strain  and  regulate  the  sal^  of  vinous  and  spiritu- 
ous, malt  or  brewed  liquors,  or  any  admixtures 
thereof."  The  mode  of  restraint  adopted  by  the 
Legislature  was  twofold.  One  was  to  increase 
the  price  of  the  license  by  which  many  saloons 
would  be  closed,  and  others  rendered  more  re- 
spectable ;  and  the  other  was  to  substitute  the 
discretion  of  the  Court  of  Quarter  Sessions  for 
the  mere  ministerial  duty  of  granting  licenses  by 
county  treasurers  as  it  had  theretofore  existed  in 
Philadelphia  and  some  other  places.  If  the  con- 
struction of  the  Act  contended  for  by  the  peti- 
tioner be  the  correct  one,  then  the  title  of  the  Act 
should  read,  *'  An  Act  to  increcue  the  sale  of 
liquor  and  to  derive  revenue  therefrom.''  In 
other  words,  it  would  give  every  man  in  the  State 
the  right  to  sell  liquor,  who  could  pay  for  his 
license  and  comply  with  the  Act.  This  would  do 
violence  to  its  letter  and  spirit. 

The  petitioner  begs  the  whole  case,  when  he 
assumes  that  he  has  a  right  to  a  license  because 
he  is  a  respectable  man,  has  always  kept  a  re- 
spectable house,  and  that  no  remonstrances  have 
been  filed  against  him.    It  ia  an  error  to  suppose 


that  the  sole  duty  of  the  Court  is  confined  to  the 
inquiry  whetlier  the  applicant  is  a  citizen  of  the 
United  States  and  a  man  of  good  moral  character, 
etc..  Back  of  all  this  lies  the  question  whether 
petitioner's  house  is  "  necessary  for  the  accommo- 
dation of  the  public  and  entertainment  of  stra9g«i» 
acd  travellers^*'  and  the  plain  duty  of  the  Court 
of  Quarter  Sessions  under  the  Act  of  Assembly 
is  to  so  exercise  its  discretion  as  to  *^  restrain'' 
rather  than  increase  the  sale  of  liquor.  We  do 
not  know  how  many  public  houses  there  ai^  in 
the  Ninth  Ward ;  it  is  not  material  that  we 
should.  We  ar^  bound  to  presume  that  the  Judges 
below  have  ascertained  the  number  in  a  judicial 
manner ;  that  they  have  in  like  manner  decided 
how  many  are  necessary  for  the  public  acoommo- 
dation.  An  investigation  of  this  question  has  no 
particular  bearing  upon  the  petitioner's  fitness  to 
keep  a  saloon ;  it  is  a  general  one,  with  which  he 
has  no  more  legal  concern  than  any  other  citizen 
of  the  Ward.  The  question  is  one  of  public  con- 
cern ;  the  petitioner  is  no  party  to  it  in  the  sense 
that  persons  ^ire  parties,  to  private  litigation.  It 
may  thus  happen  that  licenses  are  refused  to  per- 
sons against  w|iom  there  is  no  possible  objection 
on  personal  grounds.  Thus,  if  a  Ward  has  one 
hundred  public  houses  where  only  fifty  are  re- 
quired by  the  public  wants,  it  is  plain  that  fif^y 
houses  must  be  denied  license  although  every  one 
of  the  applicants  is  a  worthy  man  and  keeps  a 
respectable  house ;  and  though  there  be  neither 
remonstrance  nor  objection  on  the  score  of  want 
of  fitness.  The  dennsd  of  a  license  under  such 
circumstafices  may  seem  arbitrary.  The  trouble 
is  there  are  more  persons  who  want  to  sell  liquor 
than  the  Legislature  consider  it  for  the  public  good 
to  license  for  that  purpose. 

I  will  not  consume  time  with  an  extended 
discussion  of  the  right  of  the  Judges  of  the 
Court  of  Quarter  Sessions  to  exercise  their  dis- 
cretion in  the  granting  of  license.  It  has  been 
exercised  by  that  Court  almost  time  out  of  mind, 
and  the  power  has  again  and  again  been  affirmed 
by  this  Court.  This  discretion,  however,  is  a 
legal  discretion,  to  be  exercised  wisely  and  not 
arbitrarily.  A  Judge  who  refuses  aU  applica- 
tions for  license  unless  for  cause  shown,  errs 
as  widely  as  the.  Judge  who  grants  all  appli- 
cations. In  either  case  it  is  not  the  exercise  of 
judicial  discretion,  but  of  arbitrary  power.  The 
law  of  the  land  has  decided  that  licenses  shaJU  be 
granted  to  some  extent  and  has  imposed  the  duty 
upon  the  Court  of  jascertaining  the  instances  in 
which  the  license  shall  be  granted.  In  order  to 
perform  this  duty  properly  the  Act  of  Assembly 
has  provided  means  by  which  the  conscience  of 
the  Court  may  be  informed  as  to  the  facts,  it  may 
hear  petitions,  remonstrances,  or  witnesses.  And 
we  have  no  doubt  the  Court  may  in  some  in- 
stances act  of  its  own  knowledge.    The  mere 
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appearance  of  an  applicant  for  license,  when  he 
comes  to  the  bar  of  the  Goort,  may  be  saiiicient 
to  satisfy  the  Judge  that  be  is  not  a  fit  person  to 
keep  a  public  house.  The  Judge  is  not  bound  to 
grant  a  license  to  a  man  whom  he  knows  to  be  a 
drunkard  or  a  thief;  or  has  actual  knowledge 
that  his  house  is  not  necessary  for  the  public  ac- 
commodation. The  object  of  evidence  in  such 
eases  is  to  inform  the  conscience  of  the  Court  so 
that  it  can  act  intelligently  and  justly  in  the  per- 
formance of  a  public  duty.  While  the  act  of 
deciding  in  such  cases  is  perhaps  quasi-judicial, 
ike  difference  between  the  granting  or  with- 
holding of  a  license,  and  the  decision  of  a  ques- 
tion between  parties  to  a  private  litigation  i& 
manifest.  Neither  the  petitioned  nor  any  other 
person  in  this  State  has  any^  property  in  the  right 
to  sell  liquor. 

It  is  needless  to  cite  the  numerous  cases  in 
which  this  Court  has  refused  to  interfere  with  the 
discretion  of  the  Quarter  Sessions  in  regard  to 
licenses.  I  will  refer  to  Schlaudecker  v,  Mar- 
shall, tvpra,  which  is  upon  all-fours  with  this, 
and  where  the  question  was  raised  upon  an  ap- 
plication for  a  mandamus  to  a  Board  of -Licensers 
appointed  under  the  Act  of  10th  May,  1871, 
giving  to  the  said  Board  <<  the  same  power  and 
authority  to  grant  licenses  in  the  city  of  Erie  as 
the  Court  of  Quarter  Sessions  by  law  now  has." 
The  Act  then  in  force  was  that  of  2 2d  March, 
1867,  the  first  section  of  which  was  substantially 
^  the  same  as  the  seventh  section  of  the  Act  of 
1887,  so  far  as  the  duties  of  the  Court  are  con- 
cerned. The  petitioner  there,  as  here,  averred 
all  that  was  necessary  under  the  law  to  entitle 
him  to  a  license,  nor  does  any  remonstrance  ap- 
pear to  have  been  filed  against  it.  The  petitioner 
obtained  a  rule  upon  the  Board,  to  show  cause 
why  they  should  not  grant  his  application.  An 
answer  was  put  in  by  the  Board  in  which,  after 
specifying  the  number  of  applications,  the  num- 
tiier  granted,  and  the  number  refused,  they  said  : 
'<*  The  respondents  answer  and  say  that  they  claim 
it  is  not  only  simply  their  privilege,  but  an  im- 
portant duty  enjoined  on  them  by  law,  fully  and 
carefully  to  examine  every  application  for  license, 
and  when  they  are  found  to  be  in  form  according 
to  the  provisions  of  the  Act  of  Assembly,  that 
would  constitute  a  prima  facie  case.  Then  it  be- 
comes the  duty  of  the  Board,  particularly  when 
there  are  one  hundred  and  thirty-four  applica- 
tions for  license  to  deal  out  spirituous  liquors  in  a 
city  of  a  population  of  about  twenty  thousand, 
first,  to  see  if  the  public  interest  required  that 
number  to  be  licensed ;  and  second,  is  the  appli* 
cant  a  person  of  good  repute  for  honesty  and 
temperance?  and,  third,  has  he  the  necessary 
house  room  ?  These  facts  the  Board  has  to  as- 
certain from  evidence  or  personal  inspection,  and 
thereupon  to  judge  and  determine  upon  all  the  cases 


submitted  to  the  Board.  These  respondents  claim 
that  it  is  their  duty,  in  discharge  of  an  obligation 
they  owe  to  the  public,  not  to  take  the  certificate 
of  the  twelve  citizens  as  conclusive  as  to  the  ne- 
cessity of  the  tavern  or  eating-house  for  the  pub- 
lic accommodation,  as  to  the  honesty  and  temper- 
ance of  the  applicant,  and  as  to  his  being  pro- 
vided with  house  room,  but  to  examine  into  the 
matter,  and  upon  a  full  and  careful  investigation 
to  decide  who  shall  have  license  and  who  shall  not. 
These  respondents  did  decree  upon  Mr.  Schlau- 
de^ker's  application  and  rejected  it,  and  believe 
they  acted  in  accordance  with  the  law  in  doing 
so." 

This  Court,  in  an  elaborate  opinion  by  Mr. 
Justice  Agnbw,  decided  that  upon  this  state  of 
facts  the  writ  of  mandamus  was  properly  refused. 
See,  also,  Toole's  Appeal  (90  Pa.  376),  as  to  the 
discretion  of  the  Court* 

Were  we  to  grant  the  alternative  mandamus 
now  prayed  for,  it  would  result  only  in  a  return 
thereto  by  the  Judges  of  the  Court  below  that 
they  have  considered  the  application  of  the  peti- 
tioner, and  in  the  exercise  of  the  judicial  discre- 
tion conferred  upon  them  by  law,  have  rejected 
it.  Under  all  our  cases  such  a  return  would  be 
conclusive,  and  it  would  lead  to  no  profitable  re- 
sult to  allow  the  writ.     It  is  therefore  denied. 

Opinion  by  Paxson,  J. 

Tbunkkt  and  Green,  JJ.,  absent. 

o.  K.  z. 


Jan.  »88,  237.  April  11, 1888. 

Cawley  v.  Bohan. 

Note  containing  waiver  of  right  to  appeal — Jus* 
tice  of  the  peace — Appeal  from  fudgment  of — 
When  stricken  off. 

Plaintiff  brought  salt  before  a  justice  upon  a  note 
containing  waiver  of  exemption,  right  to  appeal,  etc. 
Defendant  at  the  time  of  hearing  before  the  jostioe 
denied  his  signature,  but  was  not  sworn,  nor  did  he 
file  any  ai&davit.  A  oontinuanoe  was  obtained  by 
plaintiff  for  the  pnrpoae  of  proving  defendant's  signa^ 
ture,  which  was  done  at  a  subsequent  hearing,  at 
which  defendant  did  not  appear.  Judgment  having 
been  entered,  defendant  appealed,  and  filed  a  trans- 
script  which  showed  the  abqve  facts.  The  Court  upon 
motion  struck  off  the  appeal : 

Held^  not  to  be  error. 

Heldy  further^  that  if  the  note  was  signed  by  the  de- 
fendant, he  had  no  appeal  because  of  the  waiver,  and 
that  if  the  signature  was  a  ibrgery  it  was  his  duty  to 
have  raised  the  question  in  a  legal  way. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Appeal  by  Thomas  Cawley  from  the  judgment 
of  a  justice  of  the  peace  entered  against  kim  in 
favor  of  Paul  Bohan. 
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A  rule  haviDg  been  taken  by.  plaintiff  to  strike 
off  the  appeal,  an  a^davit  w^s  filed  by  plaintiff's 
counsel,  alleging  that  *<  said  case  is  an  appeal  irom 
the  judgment  of  a  justice  of  the  peace  founded  upon 
a  judgment-note  with  waivers;  said  note  waived 
the  right  of  appeal,  which  i^  set  forth  in  the 
transcript,  yet  on  demand  of  defendant  the  jus<- 
tice  gave  him  a  transcript,  took  bail,  and  received 
costs,  which  transcript  the  defendant  has  filed  in 
court." 

This  rule  the  Court  made  absolute,  Wooi^- 
WARD,  J.,  sa3ring :  <'  The  transcript  of  the  jiistice 
in  this  case  shows  that  judgment  was  entered  in 
favor  of  the  plaintiff  and  against  the  defendant 
on  a  judgment^ote  under  seiU,  and  with  a  waiver 
of  the  right  to  inquisition  upon  real  estate,  of  the 
right  to  appeal,  and  of  all  exemption  laws.  It 
also  appears  from  the  transcript  that  the  parties 
appeared  before  the  justice  on  the  17th  Decern* 
ber,  1886,  that  the  justice  adjourned  the  hearing 
until  the  21st  upon  the  statement  (not  under 
oath)  of  the  defendant,  that  he  denied  the  signa- 
ture to  the  note.  On  the  21st  the  plaintiff  ap- 
peared but  the  defendant  did  not.  The  justice 
heard  the  evidence  of  the  plaintiff  as  to  the  gen- 
uine character  of  the  signature,  and  then  entered 
judgment  in  favor  of  the  pkintiff  for  the  amount 
alleged  to  remain  due  and  unpaid  thereon. 

^<  It  has  therefore  been  ascertained  by  a  Court 
of  competent  jurisdictiop,  after  hoaring  the 
proofs  and  allegations  of  the  parties,  that  the 
note  in  question  was  made  by  the  defendant,  and 
also  that  it  contained  a  waiver  of  the  right  to  an 
appeal.  The  defendant  byjiis  failure  to  appear 
at  the  hearing  and  either  cross-examine  the 
plaintiff  or  offer  testimony  in  his  own  behalf,  left 
to  the  justice  no  other  course  open  than  the  one 
which  he  adopted  in  entering  judgment  for  the 
plaintiff,  and' that  judgment,  by  the  terms  of  the 
note,  is  final  and  conclusive.  (See  Watson  v. 
Welter,  91  Pa.  St.  885 ;  Foss  v.  Began,  92  Id. 
296.) 

^^  The  rule  to  strike  off  the  appeal  is  made  ab- 
solute." 

Defendant  then  took  this  writ,  assigning  the 
action  of  the  Court  for  error. 

W.  If,  HineSj  for  plaintiff  in  error. 

As  there  was  a  controverted  question  of  fact 
raised  before  the  justice,  to  wit,  the  signing  of 
the  note  by  the  defendant,  and  the  amount  still 
owing  on  the  same,  this  must  be  submitted  to  a 
jury. 

Coal  Co.  V.  Snowden,  42  Pa.  St.  492. 

When  the  defendant  denies  that  he  signed  the 

note,  and  the  plaintiff  swears  he  did,  this  raises  a 

question  of  fraud,  which  must  be  tried  by  a  jury. 

Riegel  ».  Wooley,  32  Pa.  St.  227. 

Miles  V.  Lewis  &  Barrowman,  19  Wjeeklt  Notes, 

263. 
Snyder  v,  Berger,  18  Id.  490. 
B.  B.  Co.  V,  Brydon,  7  Central  Bep.  396. 


There  is  no  waiver  of  the  ri^t  to  appeal  until 
the  instruflient  which  contains  the  all^d  waiver 
has  beea  established  by  a  trial  of  that  issue. 

Shell  V.  MoConnell,  1  PearBon,  27. 

Fosa  r.  Began,  92  Penna.  297. 
Every  person  against  whom  a  justice  renders 
a  judgment  is  entitled  by  common  right  to  an  ap- 
peal and  a  trial  on  its  merits. 

Rowen  v.  King,  25  Pa.  410. 

Boyd  V.  MiUtfr,  52  Id*.  431. 

Layooek  v.  White,  19  Id.  498. 

Hastings  v,  Loloogh,  7  Watts,  540. 

O.  F,  Bohatij  f(»*  defendant  in  error. 
The  maker  of  a  note  may,  by  his  contract 
therein,  waive  the  right  of  appeal,  so  as  to  be 
bound  by  the  waiver. 

Prichard  v.  Denton,  8  Watts,  872. 
Dawson  o.  Condy,  7  S.  &  B.  366. 
Watson  V.  Welter,  10  Norria,  385. 
Foss  V.  Began,  11  Norria,  296. 

The  transcript  in  this  case  shows  the  cause  of 
action  before  the  justice  to  have  been  on  a  judg- 
ment note,  signed  by  the  defendant,  and  contain- 
ing a  waiver  of  the  right  of  appeal. 

This  is  conclusive,  and  cannot  be  supplemented 
or  varied  by  parol  evidence. 

Foss  V,  Began,  11  Norria,  296.      ^ 

The  justice's  judgment,  in  effect,  says  that  the 
defendant  signed  the  judgment  note  in  question, 
and  that  it  contained  a  waiver  of  the  right  of  ap- 
peal, and  that  judgment  now  stands  uncontra- 
dicted before  this  Court. 

This  judgment  is  final  and  conclusive. 
Foss  V,  Began,  supra. 

The  judgment  of  the  justice  became  conclusive 
on  alt  defences  which  might  have  been  urged  be- 
fore its  rendition. 

Calhoun  v,  Logan,  10  Harris,  49. 

Defendant  has  had  his  day  in  Court,  and  can- 
not have  the  facts  in  the  case  examined  on  a  writ 
of  error. 

Calhoun  v.  Logan,  supra. 

May  7, 1888.  The  Court.  The  note  npoa 
which  this  suit  was  brought  contained  a  waiver 
by  the  defendant  of  the  right  of  appeal.  He  ap- 
peared before  the  justice  npon  the  return  day  of 
the  summons  and  denied  his  signature.  He  was 
not  sworn,  nor  did  he  file  any  idfidavit  containing 
such  denial.  It  was  sufiicient,  however,  to  com- 
pel the  plaintiff  to  obtain  a  continuance,  for  the 
purpose  of  proving  the  signature.  This  he  did  at 
the  adjourned  hearing,  the  defendant  not  appear- 
ing, and  the  justice  gave  a  judgment  for  ihe 
plaintiff.  It  thus  appears  from  the  transcript  of 
the  justice  that  the  defendant  did  not  at  any  time 
make  oath  that  his  signature  was  a  forgery,  nor 
did  he  call  a  witness  for  that  purpose.  He  has 
not  raised  in  any  legal  way  the  question  of  the 
genuineness  of  bis  signature.  His  unsupported, 
naked  assertion,  not  under  oath,  is  not  sufficient. 
When  the  opportunity  to  sustain  his  assertion  was 
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aflbrded  he  dedined  it,  or  at  least  neglected  it. 
Ho  does  not  acoonnt  in  any  manner  for  bk  oon- 
duct  in  this  respect.  In  a  legal  sense  it  cannot  be 
nid  that  there  was  a  disputed  question  of  fact 
about  the  signature.  If  such  disputed  fact  had 
been  fairly  raised,  we  would  have  had  a  di^rent 
qaestion  before  us.  As  it  stands,  it  looks  like  a 
derice  to  gain  time,  and  an  appeal,  to  which  the 
defendant  is  not  entitled. 

We  are  of  opinion  the  Court  below  was  right 
in  striking  off  the  appeal.  If  the  note  was  signed 
by  the  defendant  he  had  no  appeal,  because  he 
bsd  waived  it ;  if  a  forgerj,  it  was  his  duty  to 
have  raised  that  question  in  a  legal  way  before 
heoonld  claim  the  right  of  appeal.  This  he  could 
not  do«by  his  mere  assertion  not  under  oath. 

Judgment  affirmed. 

Opinion  by  Paxsox,  J. 

Clark,  J.,  dissented. 

Tbuhkbt  and  Sterrett,  JJ.,  absent. 

H.  c.  o. 


JiD.'88,33.  '     ApHllS,  1888. 

Kinports  v.  Boynton. 

Judgments — Scire  facias  to  revive — Sale  of  lands 
under  articles  of  agreement —  Vendor's  interest 
in  land  so  sold — Assignment  thereof — Jvdg- 
ment  creditors — Lien  of  judgment  on  vendor's 
interest —  When  superior  to  unrecorded  assign'^ 
ment. 

The  interest  whioh  remains  in  the  vendor  of  land  by 
arttclee  of  sale,  pending  payment  of  the  pnrchase- 
monejy  is  sach  an  estate  in  land  as  may  be  conveyed 
or  mortgaged,  and  is  subject  to  the  lien  of  a  judgment 
recovered  against  the  vendor. 

An  assigDment  by  the  vendor  of  such  interest  as  col- 
lateral security  for  a  debt  is  a  morti^age,  which,  unless 
recorded,  is  invalid *as  against  a  subsequent  judgment 
creditor  of  the  vendor  without  notice. 

In  a  scire  facias  to  revive  the  lien  of  such  a  Judg- 
ment, brought  Against  ther  vendor  and  such  mortgagee 
at  terr^tenant,  the  fact  that  the  mortgagee  had  in  the 
meantime  recovered  possession  of  the  land  by  eject- 
ment for  non-payment  of  purchase-money  is  immaterial 
to  prevent  judgment  of  revival. 

On  the  trial  of  such  a  scire  facias  the  plaintiff  offered 
to  show  that  the  debt  for  which  the  judgment  was 
entered  was  contracted  by  the  defendant  prior  to  the 
date  of  the  mortgage  : 

&H  that  such  ev^enoe  was  admissible. 

Error  to  the  Common  Pleas  of  Clearfield 
Coon^. 

Scire  facias,  by  Porter  Kinports  against  Gideon 
R.  Kinports  and  Jonathan  Boynton,  terre-tenant, 
to  revive  and  continue  the  lien  of  a  judgment* 

On  the  trial,  before  Krebs,  P.  J.,  the  follow- 
iog iaetsappeared :  On  or  before  October  8, 1874, 


G.  R.  Kinports  was  -the  owner  in  fee  simple  of 
certain  real  estate,  situated  partly  in  Clearfield 
County  and  partly  in  Cambria  County.  Upon 
that  date,  he  entered  into  articles  of  agreement 
with  one  Thomas  Tosier,  by  the  terms  of  which 
he  agreed  to  sell  his  land  to  Toaier  for  a  con« 
sideration  amounting  to  $22,^00.  A  portion  of 
this  purchase-money  was  payable  at  ten,  thirty,  and 
sixty  days,  and  the  amounts  thus  stipulated  to  be 
paid  at  these  times  were  paid,  leaving  a  balance 
of  the  purchase-money  amounting  to  $16,500^ 
which  had  never  been  paid. 

Upon  March  9,  1875,  an  action  of  ejectment 
was  brought  in  the  name  of  G.  R.  Kinports 
against  Thomas  Tosier,  who  was  in  possession  of 
the  tract  of  land,  to  compel  a  specific  performance 
of  this  contract.  This  action  of  ejectment  came 
on  ibr  trial  January  23,  1878,  at  which  time 
Jonathan  Boynton  obtained  leave  of  Court  to 
have  his  name  entered  as  a  co-plaintiff  with  G. 
B.  Kinports,  and  on  the  same  day  a  verdict  was 
taken  for  the  plaintiff  in  the  ejectment  against 
Tozier  for  the  premises,  to  be  released  on  the 
payment  of  $15,510,  one  day  after  date.  This 
award  became  a  final  judgment,  and  Mr.  Boynton 
was  put  in  possession  the  18th  of  April,  1878. 

Between  the  date  at  which  the  action  of  eject* 
ment  was  begun,  and  the  date  of  trial,  on 
May  29,  1875,  G.  R.  Khiports,  by  a  writing  duly 
executed,  assigned  the  purehase-money  due  him 
from  Tozier,  *<  together  with  all  his  interest  and 
legal  estate  in  the  said  land,  with  right  to  pro- 
ceed in  his  own  name  and  right  for  the  collection 
of  the  same  by  ejectment  or  otherwise,"  to  John 
W.  Williams,  in  consideration  of  the  indorsement 
of  certain  notes  amounting  in  all  to  a  little  over 
$11,000,  "  to  secure,  indemnify,  and  protect  the 
said  John  W.  Williams  against  the  said  indorse- 
ment;" and  upon  the  14th  of  October,  1876, 
John  W.  Williams  assigned  all  his  interest  in  the 
said  purchase-money,  thus  acquired  from  G.  R. 
Kinports,  to  Jonathan  Boynton,  as  a  collateral 
security.  These  assignments  were  never  re- 
corded ;  but  it  was  upon  the  interest  thus  acquired, 
that  Boynton  became  a  party  to  the  above  eject- 
ment suit,  and  was  placed  in  possession  of  the 
land. 

Porter  Kinports,  plaintiff  in  this  case,  having 
a  judgment  note  against  G.  R.  Kinports,  the  de- 
fendant, bearing  cbto  July  28,  1876,  due  at  one 
day  from  date,  entered  up  the  same  on  the 
11th  day  of  August,  1876,  and  subsequently  on 
April  9,  1881,  within  five  years  from  the  date 
of  the  entry,  issued  this  sci.  fa.  to  revive  the  lien 
of  that  judgment.  Boynton  was  named  as  terre- 
tenant  in  that  writ. 

The  plaintiff  contended  that  G.  R.  Kinports 
had  never  parted  with  his  legal  title  in  the  prem- 
ises, that  he  had  such  an  interest  and  ownership 
in  tbe  land  as  would  be  bound  by  the  judgment 
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entered  against  him,  after  his  sale  to  Tozier; 
that  the  assignments  by  himself  to  Williams  and 
bj  Williams  to  Bojnton,  were  i>ut  collateral  se- 
curities for  the  payment  of  money,  and,  as  such, 
were  in  law  but  mortgages,  and  not  being  recorded 
were  postponed  to  the  lien  of  the  judgment  of 
Porter  Kin  ports  against  O.  R.  Kinports,  upon 
which  the 'scire  facias  issued.  The  defendant  on 
the  other  hand  claimed  that  by  the  assignment 
from  G.  R.  Kinports  to  John  W.  Williams  the 
whole  of  his  interest  in  the  premises  passed,  and 
that  by  reason  thereof  the  judgment  of  Porter 
Kinports  was  no  lien  upon  the  land. 

The  plaintiff  offered  to  prove  that  the  debt,  for 
which  the  judgment  note,  dated  July  28,  1876, 
was  given,  was  contracted  prior  to  the  date  of 
assignment  of  G.  R.  Kinports  to  Williams. 
Objected  to.  Objection  sustained.  Exception. 
(First  assignment  of  error.) 

The  Court  charged,  inter  aliaj  as  follows: 
"  Now,  gentlemen  of  the  jury,  it  has  been  con- 
tended in  this  case,  very  ably  and  very  earnestly, 
that  this  paper  of  the  29th  May,  1875,  in  its 
legal  incidents  and  effects,  is  a  mortgage,  and  not 
having  been  placed  upon  record,  as  required  by 
the  Act  of  1820,  known  as  the  Recording  Act, 
that  therefore,  it  has  all  the  infirmities  of  an  un- 
recorded mortgage.*  Not  having  been  placed 
upon  record,  and  Mr.  Kinports  having  put  his 
judgment  upon  record,  it  has  a  prior  and  legal 
right  as  a  lien  upon  this  remaining  alleged  estate 
of  G.  R.  Kinports.  With  this  contention  we  find 
ourselves  unable  to  agree.  We  do  not  think  that 
the  assignment  of  this  purchase-money  consti- 
tutes that  instrument  a  mortgage.  Nor  such  an 
instrument,  as,  if  not  recorded,  attaches  to  it  all 
the  infirmities  of  an  unrecorded  mortgage. 
(Second  assignment  of  error.)  <*  At  the  time 
this  judgment  was  entered,  there  was  no  remain 
'  Ing  beneficial  interest  in  G.  R.  Kinports.  He 
had  sold  the  land  to  Thomas  Tozier ;  he  held  the 
legal  title  simply  as  trustee  for  him,  and  so  far  as 
he  himself  was  concerned  could  use  it  to  enforce 
the  payment  of  the  purchase-money,  but  when 
the  purchase-money  was  paid  to  him,  he  was 
bound  to  convey.  When  he  (Kinports)  assigned 
this  purchase-money  to  John  W.  Williams,  it 
drew  with  it  all  the  security  that  the  legal  title 
gave  to  G.  R.  Kinports,  just  as  the  assignment 
of  a  paper  secured  by  a  mortgage  carries  with  it 
the  mortgage,  although  it  is  not  marked  assigned 
at  all.  8o  that  when  thi»  assignment  was  made 
to  Mr.  Williams,  whether  it  was  made  absolate, 
or  made  to  secure  and  indemnify  him  against  the 
payment  of  those  notes,  there  remained  no  inter- 
est in  G.  R.  Kinports,  on  which  this  judgment  of 
Porter  Kinports  could  attach,  except  the  naked 
legal  title,  with  the  possibility  that  when  those 
notes  were  paid,  the  assignment  would  revert  to 
G.  R.  KinportSj  and  in  such  an  event,  his  (Porter 


Kinports)  judgment  would  attach  to  that  interest 
thus  revested  in  him.  It  depended  upon  the 
happening  of  a  contingency  which  did  not  happen, 
therefore,  Porter  Kinports  had  no  lien  upon  any- 
thing except  the  naked  legal  title  which  remained 
in  G.  R.  Kinports.  He  might  have  had  a  right 
to  pay  those  notes,  or  tender  payment  of  them, 
and  demand  a  conveyance  to  him,  and  thereby 
have  secured  something  upon  his  judgment  to 
which  his  lien  would  attach,  but  it  is  not  shown 
or  claimed  that  anything  of  the  kind  was  done.'' 
(Third  assignment  of  error.)  "  We  instruct  you 
as  a  matter  of*  law  under  the  evidence  in  this 
case  and  under  the  facts,  that  there  was  no  lien 
acquired  by  his  judgment  further  than  that  upon 
the  naked  legal  title,  and  that  stood  to  the  use  of 
John  W.  Williams,  unless  these  notes  were  paid ; 
they  not  having  been  paid,  that  assignment  carries 
with  it,  in  legal  effect,  that  legal  title,  and  that 
legal  title,  we  think,  is  vested  by  subsequent  as- 
signment in  Mr.  Boynton.  There  was  no  title 
in  G.  R.  Kinports  against  which  the  lien  of  this 
judgment  can  be  revived  -so  as  to  give  it  legal 
effect.  We  instruct  you  under  these  facts  and 
circumstances,  and  under  the  law  as  we  conceive 
it  to  be,  to  find  a  verdict  for  the  defendant.*' 
(Fourth  assignment  of  error.) 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(2)  That  under  the  agreement  of  October  8, 

1874,  between  G.  R.  Kinports  and  Thomas 
Tozier  an  estate  in  said  land  remained  to  the 
said  G.  R.  Kinports,  which  was  susceptible  of 
being  conveyed  or  mortgaged,  and  upon  which 
the  lien  of  a  judgment  against  said  Kinports 
would  attach.  Answer.  That  is  true  until  the 
purchase-money  was  assigned  on  the  29tli  May, 

1875,  and  from  and  after  that  date  the  judgment 
was  a  lien  upon  nothing  but  the  naked  legal  title 
which  stood  to  the  use  of  Williams,  and  those 
claiming  under  him  under  these  assignments. 
(Fifth  assignment  of  error.) 

(8)  That  the  agreement  or  paper  writing, 
dated  May  29,  1875,  between  G.  R.  Kinporto 
and  John  W.  Williams,  was  a  conveyance  of 
the  estate  of  said  Kinports  in  said  land,  as  a 
security  for,  or  an  indemnity  against  the  liability 
which  said  Williams  incurred  by  indorsing  the 
eight  notes  mentioned  in  said  agreement,  and  was 
not  an  absolute,  unconditional  conveyance  of  said 
estate  or  interest  in  said  land  by  Kinports  to 
Williams,  and  being  a  conve^nce  of  said  estate 
or  interest  in  said  land  as  security,  it  was  in  law 
but  a  mortgage.  Answer,  ^'  For  answer  to  this 
point  we  refer  to  our  general  charge."  (Sixth 
assignment  of  error.) 

(4)  That  said  agreement,  assignment,  or  paper 
writing  of  May  29,  1875,  never  having  been  re- 
corded, it  was  in  law  but  an  unrecorded  m&t^ 
gage,  and  gave  to  the  said  John  W.  Williams,  or 
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bis  assignee,  Jonathan  Bojnton,  no  lien  upon  tbe^ 
estate  of  said  G.  B.  Kinporti,  in  siud  lands,  as 
against  a  jadgment  entered  against  said  G.  R. 
Kinports,  for  a  debt  existing  prior  to  May  29, 
1875.  Mefused.  (Serentib  assignment  of  error.) 
(5)  That  the  judgment  of  Porter  Kinports 
against  G.  R.  Kinports  having  been  entered  in 
the  Common  Fleas  of  Clearfield  County,  on  the 
11th  day  of  August,  1876,  became  a  lien  upon 
the  estate,  right,  title,  and  interest  of  G.  R. 
Kinports  in  the  lands  aforesaid.  Anstper.  ^*  For 
answer  we  refer  to  our  general  charge."  (Eighth 
assignment  of  error.) 

The  Court  instructed  the  jury  to  find  a  verdict 
for  the  defendant.  (Tenth  assignment  of  error.) 
Verdict  and  judg^nent  for  defendant.  Where- 
upon the  plaintiff  took  this  writ,  assigning  for 
error,  the  rejection  of  his  ofiers  of  evidence,  the 
answer '  to  his  pojnts,  and  tbe  portions  of  the 
charge  as  above ;  also  the  binding  instruction  of 
the  Court  to  the  jury  to  find  a  verdict  for  the 
defendant. 

Frank  Fielding  and  John  If.  Orvis  {J.  F. 
Snyder  with  them),  for  plainti fi^  in  error. 

The  title  of  a  vendor  under  articles  of  agree- 
ment is  such,  that,  on  his  death  it  will  descend  to 
his  heirs ;  it  may  be  conveyed  by  deed  or  mort- 
gage, and  is  bound  by  the  lien  of  a  judgment. 

MoMullen  v.  Wenner,  16  S.  &  R.  17. 

Fasholt  17.  Reed,  16  Id.  265. 

Catlin  V.  Robinson,  2  Watts,  373. 

Wilson  V,  Stote,  10  Id.  434. 

Stewart  v.  Coder,  11  Pa.  St.  90. 

ViDoent  v.  Huff,  8  8.  &  R.  380,  388. 
The  paper  executed    by  G.  R.   Kinports  to 
John  W.  Williams,  was  a  pledge  of  the  interest 
of  Kinports  in  the  land,  as  a  security  or  indem- 
nity.    It  was  a  mortgage  and  nothing  else. 

Meyer's  Appeal,  42  Pa.  St.  518. 

Kellum  n.  Smith,  33  Id.  158. 

Harper's  Appeal,  64  Id.  316. 

Rhinee  v.  Baird,  41  Id.  256. 

UcClarkon  v,  Thompson,  69  Id.  805. 

Feesler'B  Appeal,  75  Id.  483. 

Filon  V,  Knowles,  2  Weekly  Notes,  226. 

Ordenbaugh  ».  Bradford,  67  Pa.  St.  96. 

This  mortgage  was  unrecorded,  and  an  unre- 
corded mortgage  is  good  only  against  a  subse- 
quent lien  creditor  who  had  notice  of  the  unre- 
corded mortgage  prior  to  the  time  his  debt  was 
contracted. 

Lohr's  Appeal,  90  Pa.  St.  507. 

Corpman  v.  Baoastow,  84  Id.  363. 

Appeal  of  Philipsburg  Savings  Bank,  10  Wbbklt 

Notes,  267. 
Friederick  p.  Corcoran,  100  Pa.  St.  416 ;  10  Wbbklt 

Notes,  60. 
McLaughlin  v.  Ihmsen,  85  Pa.  St.  364. 
Halings  v.  Guthrie,  4  Id.  123. 
Rosseirs  Appeal,  15  Id.  319. 
Fessler's  A|»peal,  75  Id.  483. 
It  was  therefore  a  material  fact  that  the  debt 
for  which  the  judgment  of  Porter  Kinports  was 
given  existed  before  the  date  of  the  m<M:tgage  or 


assignment  to  Willi^tms,  and  the  Court  should 
have  received  the  testimony  offered  by  the 
plaintiff. 

McLaughlin  v.  Ihmsen,  4  Norris,  364. 

Joseph  B.  McEnally  {Danid  W.  McOurdy 
with  him)»  for  defendant  in  error. 

The  purchase-money  interest  of  G.  R.  Kinports 
in  the  land  he  had  sold  to  Tozier  by  articles  of 
agreement,  was  not  real  estate. 
Leiper's  Appeal,  11  Casey,  420. 
Longwell  v.  Bently,  11  Harris,  192. 
Lawes  ».  Bennett,  1  Cox  Ch.  Ca&.  167. 
Leigh  and  Dalzell  on  Equit.  Conreraioii,  19. 

It  was  not  therefore  subject  to  a  mortgage  in 
such  a  sense  and  to  such  an  extent*  as  to  come 
within  the  meaning  of  the  mortgage  of  lands, 
tenements,  and  hereditaments  mentioned  in  the 
Act  of  March  28,  1820. 

The  assignment  by  Kinports  to  Williams  was 
the  conveyance  of  a  mere  purchase-money  in- 
terest, and  being  prior  in  time  whs  superior  in 
right  to  the  judgment  of  Porter  Kinports.  There 
is  no  Act  requiring  it  to  be  recorded ;  and  G. 
R.  Kinports  having  parted  with  all  his  interests 
in  the  real  estate,  there  is  nothing  upon  whic^ 
the  said  judgment  can  hold  a  lien. 

Rogers  v.  CKbson,  4  Testes,  111. 

Cover  0.  Black,  1  Barr,  494. 

Britton'8  Appeal,  9  Id.  176. 

Ebberffc  Appeal,  20  Smith,  82. 

May  7,  1888.  The  Court.  This  proceed- 
ing in  the  Court  below  was  a  soire  facias  to  re- 
vive and  continue  the  lien  of  judgment  No.  48*^, 
September  Term,  1876,  in  which  Porter  Eanports 
was  plaintiff  and  Gideon  R.  Kinports,  defendant* 
This  judgment  was  entered  of  record  August  11^ 
1876.  On  the  17th  of  November,  1885,  a  judg- 
ment for  want  of  an  affidavit  of  defence  was  en- 
tered against  the  said  defendant  and  Jonathto 
Boynton  as  terre-tenant,  iq  the  scire  facias.  Sub- 
sequently an  application  was  made  to  the  Court 
below  by  Boynton  to  strike  off  the  judgment  as  to 
him  upon  the  ground  that  he  was  not  a  terre-ten- 
ant, and  that  the  judgment  had  never  been  a  lien 
upon  the  particular  r^  estate  in  controversy.  We 
need  not  refer  to  these  proceedings  in  detail ;  they 
are  not  very  clearly  stated,  but  appear  to  have 
resulted  in  an  issue  to  try  this  question,  and  a 
verdict  in  favor  of  the  terre-tenant  in  conformity 
to  a  binding  instruction  of  the  Court.   « 

The  question  we  have  to  determine  is  whether 
Gideon  R.  Kinports  had  sueh  an  interest  in  this 
particular  real  estate  at  the  time  the  original 
judgment  was  enteced  as  was  bound  thereby,  and 
if  so,  whether  the  same  was  bound  by  the  judg- 
ment on  the  soire  facias  as  against  Jonathan 
Boynton,  as  terre-tenant. 

The  real  estate  which  the  plaintiff  claimed  was 
bound  by  the  lien  of  bis  judgment,  consisted 
of  a  tract  of  land  of  about  two  hundred  and 
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fiizty-five  acres.  It  is  undisputed  that  Gideon 
R.  Kinports  was  the  owner  of  this  land  in  1874, 
and  that  on  October  8th  of  that  year  he  entered 
into  a  written  contract  with  Thomas  Tozier  by 
which  he  agreed  to  sell  the  said  tract  of  land  to 
the  said  Tozier  for  the  ^nsideration  of  $22,500 
payable  by  instalments ;  that  of  these  instalments, 
$6000  only  was  paid  i  thai  on  May  29,  1875, 
Gideon  R.  Kinports,  by  a  writing  doly  executed, 
assigned  the  purchase^money  due  him  from  To- 
zier, as  well  as  his  legal  title  to  the  said  real  estate, 
to  John  W.  Williams,  and  that  the  said  Williams 
on  the  14th  of  October,  1876,  assigned  the  same 
to  Jonathan  Boynton.  Each  of  these  assignments 
upon  its  face  shows  that  it  was  as  collateral  secu- 
rity merely,  and  that  the  sum  intended  to  be 
secured  was  several  thousand  dollars  less  than 
the  purchase-money  remaining  unpaid.  Neither 
assignment  was  recorded.  We  may  further  state 
as  a  part  of  the  history  of  the  transaction,  that  on 
March  9, 1875,  G.  R.  Kinports  brought  an  action 
of  ejectment  f^inst  Thomas  Tozier,  upon*  the 
legal  title,  to  enforce  the  payment  of  the  balance 
of  the  purchase-money,  to  which  action  the  name 
of  Jonathan  Boynton  was  subsequently  added  as 
a  plaintiff.  This  action  was  so  proceeded  with 
that  a  verdict  was  rendered  for  the  plaintiff  to  be 
released  upon  the  payment  of  $15,510.  A  judg- 
ment was  entered  upon  this  conditional  yerdict, 
which  subsequently  became  final,  and  a  writ  of 
habere  facia*  posiesssionem  was  issued  April  18, 
1878,  and  the  writ  executed  by  delivering  the 
premises  to  Jonathan  Boynton. 

The  legal  effect  of  the  agreement  between 
Gideon  R.  Kinports  and  Thomas  Tozier,  of  Oo<> 
tober  8,  1874,  was  to  place  the  equitable  title  in 
Tozier,  while  the  legal  title  remained  in  Kin- 
ports  as  security  for  the  unpaid  purchase-money. 
A  judgment  in  this  State  binds  the  equitable  as 
well  as  the  legal  title,. hence  it^  needs  neither  ar* 
gument  nor  the  citation  of  authority  to  show  that 
the  interest  of  Kinports  or  Tozier  in  the  premi* 
ees  in  question  would  be  bound  by  the  lien  of  a 
judgment  so  long  as  the  contract  remained  unexe-* 
cuted,  and  to  the  extent  that  it  was  unexecuted. 

If,  on  August  11,  1876,  the  day  when  the 
judgment  No.  485,  September  Term,  1876,  was 
entered,  Gideon  R.  Kinports  had  parted  with  his 
entire  interest  in  the  property,  tbere  would  have 
been  nothing  to  which  the  judgment  could  have 
attached  as  a  lien.  The  assignment  to  Williams, 
however,  was  not  an  absolute  conveyance  of 
either  the  legal  title  or  of  the  unpaid  purchase- 
money.  It  was,  as  before  stated,  merely  an  as* 
signment  as  collateral  to  secure  a  debt  less  than 
the  purchase^money  remaining  unpaid,  while  the 
assignment  from  Williams  to  Boynton  wasof  tne 
same  character.  This  left  a  resulting  interest  in 
Kinports  which  was  subject  to  the  lien  of  a  judg- 
ment.    A  judgment  obtained  against  the  vendor 


of  land,  after  Uie  execution  of  an  article  of  agree- 
ment, b«t  before  the  execution  of  a  deed,  bkidi 
the  legal  estate  of  the  vendor }  and  on  a  attle 
under  such  judgment  the  sheriff's  vendee  stands 
predsely  in  the  situation'  of  the  original  vendor^ 
and  is  entitled  to  the  unpaid  purchase-oHmey, 
payment  of  which  may  be  enforced  by  ejeetmeot 
against  the  terre-tenant.  (McMnllen  v,  Wenn^Tf 
16  S.  &  R  18;  Fasholt  t;.  Reed,  Id.  266;  Cat- 
lin  V.  Robinson,  2  Watts,  373  ;  Wilson  v.  Suae^ 
10  Id.  437  ;  Stewart  v.  Coder,  11  Pa;  90.)  Tbe 
right  which  Gideon  R  Kinports  had  in  the  real 
estate  after  the  assignment  to  Williams  was  the 
right  to  a  reconveyance  of  tbe  property  after  the 
payment  of  the  debt  which  the  assignment  was 
intended  to  secure.  It  appears  that  the  debt  has 
not  been  paid,  and  the  learned  Judge  below  was 
of  the  opinion,  that  because  it  has  not  been  paid, 
G.  R.  Kinports  had  a  mere  possibility  which  has 
never  happened,  and  therefore  he  had  no  interest 
when  the  judgment  was  entered  against  hinu 
But  he  had  a  right  to  pay  the  money  and  thus 
redeem  the  pledge,  and  when  so  redeemed  to  a  re- 
conveyance or  return  of  the  property  pledged. 
His  judgment  creditor  would  have  the  right  to 
sell  the  property  subject  to  the  pledge,  and  the 
purchaser  at  such  sale  would  be  entitled  to  stand 
in  KinportS's  shoes  and  redeem.  Whether  such 
right  would  be  of  any  value  is  not  to  the  purpose. 
There  was  an  interest,  valuable  or  otherwise,  to 
which  the  lien  of  the  judgment  attached,  and  we 
are  of  opinion  it  was  error  to  instruct  the  jury  to 
find  for  the  defendant. 

Moreover,  we  aire  of  opinion  that  the  assign* 
ment  by  Gideon  R.  Kinports  to  John  W.  Wil- 
liams was  in  legal  effect  a  mortgage.  It  was  an 
assignment  of  the  purchase-money  of  the  real 
estate  therein  described  and  mentioned  <<  together 
with  all  my  interest  and  legal  estate  in  the  land," 
etc.,  as  collateral  security  merely.  This  interest 
was  of  such  a  character  as  before  remarked,  as 
to  be  liable  to  the  lien  of  a  judgment.  It  was 
equally  capable  of  being  conveyed  or  mortgaged. 
It  was  assigned  to  Williams  as  a*  mere  pledge. 
It  is  well  settled  in  this  State  that  an  assignment 
or  conveyance  to  secure  an  existing  debt  or  future 
advances,  is  but  a  mortgage,  without  regard  to  its 
form.  It  is  so  if  absolute  upon  its  face.  (Kd- 
lum  V.  Smith,  33  Fa.  158;  Rhines  v.  Baird,  41 
Id.  256 ;  Myer's  Appeal,  42  Id.  518 ;  Harper's 
Appeal,  ^  Id.  315 ;  McClurkon  v.  Thompson, 
69  Id.  305  ;  Fessler's  Appeal,  75  Id.  483.) 

We  hold  that  the  assignment  in  question  is  bat 
an  unrecorded  mortgage.  What  efiect  it  may 
have  in  any  future  contests  is  a  matter  not  now 
before  us.  It  is  sufficient  to  say  that  it  leaves  no 
doubt  in  onr  minds  as  to  the  right  of  the  {Jain* 
tiff  to  revive  his  judgment  against  this  land,  and 
Jonathan  Boynton  as  terre-tenant,  to  the  extent 
of  Kinports's  interest,  whatever  it  may  be. 
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We  think  that  ia  view  of  what  was  said  in 
IfeLanghHn  f>.  Ihmten  (85  Pa*  364),  it  was  oami- 
pttent  for  the  plaintiff  to  show  that  the  ddbt  rep^ 
resentecl  by  his  judgment  was  prior  in  point  of 
ftime  to  the  assignment  to  WiUiams,  and  that  it 
was  error  to  reject  the  evidence  referred  to  in  the 
first  assijgnment.  We  also  sustain  the  2d,  8d, 
4th,  5th,  6th,  7th,  8th,  and  10th  assignments. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  bj  Paxsor^  J. 

Trunkbt,  J.,  absent. 

Clark,  J.^  did  not  sit.  a.  h.  t. 


Oct.  '87,  57.  October  25, 1887. 

In  re  Opening  of  ''  C  Street,  in  the 

Borough  of  Verona. 

In  re  Petition  of  Grayer  et  al. 

Streets — Opening  of-^BoroUtghs — Bo€ui  latci^^ 
Damdgei-^Assessment  of '^  When  subject  to 
Titfiew* 

in  asseasment  of  damages  made  under  the  general 
road  laws  is  subject  to  review  in  the  same  manner  and 
to  the  same  extent  in  boroughs  where  the  general  road 
laws  prevail  as  in  townships. 

Newville  Road  Case,  8  Watts,  172,  commented  upon. 

Certiorari  to  the  Quarter  Sessions  of  Alle- 
gheny County. 

Petition  by  A.  M.  Graver  «e  a/,  for  the  appoint- 
ment oi  viewers  to  assess  damages  for  opening 
"  C"  Street,  in  the  borough  of  Verona. 

The  petition  set  out  that  Michael  Graver  died 
on  May  23,  1885,  seised  of  a  certain  piece  of 
ground  in  the  borough  of  Verona  ;  that  the  peti- 
tioners are  the  widow  and  heirs  of  said  Michael 
Giiaver;  that  by  ordinance  of  said  borough, 
passed  January  19,  1885,  it  was  enacted  that 
that  part  of  ^<  C"  Street  lying  between  Railroad 
Avenue  and  Sixth  Street  be  taken  for  a  public 
highway,  and  the  same  was  thereby  declared  to 
be  a  public  highway. 

That  the  portion  of  <<  C"  Street  directed  to  be 
opened  is  located  upon  said  Graver's  land,  and 
^t  petitioners  will  sufier  damage  by  reason  of 
Baid  location  and  opening  in  the  sum  of  at  least 
six  thousand  dollars. 

That  the  borough  of  Verona  was  incorporated 
by  an  Act  approved  May  10,  1871,  and  by  the 
third  section  thereof,  the  Act  incorporating  the 
borough  of  Birmingham  and  its  supplements  are 
extended  to  the  b<Ht>ugh  of  Verona.  That  the 
Act  incorporating  the  borough  of  Birmingham, 
approved  April  8th,  1848,  authorizes  the  town 
council  of  said  borough  to  lay  out,  open  and 
widen  streets,  etc.,  and  provides  that  any  owner 
or  owners  of  ground^  who  shall  consider  that  he 


or  she  shall  suffer  damage  from  the  opening  of 
the  same,  may  apply  by  petition  to  the  next 
Court  of  Quarter  Sessions  of  the  county  of  Alle- 
gheny for  appointment  of  viewers  to  assess  the 
damages ;  '<  and  the  same  proceedings  in  every 
respect  shall  be  had  for  the  view,  appraisement  of 
damages,  the  report  thereof,  and  the  confirmation 
of  the  same,  as  are  directed  by  the  provisions  of 
the  General  Road  Laws  of  this  Commonwealth." 

The  petitioners  prayed  the  Coiirt  for  the 
appointment  of  three  viewers,  who  were  appointed 
accordingly. 

On  September  12,1 885,  the  report  of  the  viewers 
awarding  petitioners  $1500  wi»  presented  in  open 
Court  and  approved  nisi  and  wdered  to  be  filed. 

On  November  25,  1885,  exceptions  to  report 
of  viewers  were  filed  by  J.  P.  Speer ;  and  on 
December  5,  1885,  exceptions  were  also  filed  by 
the  borough  of  Verona. 

On  January  23, 1886,  petition  for  review  was 
presented  in  open  Court  by  J.  P.  Speer,  refM^ 
seating  that  the  viewers'  report  was  inequitable 
and  unjust.  On  the  same  day  reviewers  were 
appointed.  ' 

On  September  10,  1886,  the  report  of  the 
reviewers  awarding  petitioners  $1000,  was  filed 
and  confirmed  ntsi.  On  December  8,  1886, 
petitioners  filed  the  following  exceptions  :-— 

(1)  That  by  an  Aet  of  Assembly  entitled  "An 
Act  authorizing  the  borough  of  Verona,  in  the 
county  of  Allegheny,  to  open  any  part,  or  parts 
of  streets,"  approved  the  2l8t  day  of  April,  A.  D., 
1873,  it  is  provided  :  "  That  in  all  cases  where 
damages  have  be^  assessed  in  favor  of  any  prop- 
erty owner  or  owners,  .  .  .  through  whose 
property  any  street  is  or  has  been  laid  out  or 
opened,  under  said  general  plan,  or  by  virtue  of  any 
borough  ordinance  or  ordinances,  the  said  dam- 
ages so  assessed  or  to  be  assessed,  shall  be  paid  by 
said  borough,  or  by  whomsoever  may  be  required 
to  pay  the  same,  within  one  year  from  the  filing 
of  the  report  of  viewers  appointed  to  assess  said 
damages,  and  in  default  of  the  payment  thereof,  the 
said  general  or  other  plan,  and  do  said  street  or 
streets,  or  parts  thereof,  shall  be,  and  are  hereby 
vacated,  and  declared  to  be  abandoned,  and  said 
ordinance,  or  ordinances,  shall  be  null  and  void." 
The  said  proposed  C  Street  is  a  street  in  the  said 
general  plan ;  and  the  viewers'  report  of  damages 
sustained  by  your  petitioners  was  filed  September 
12,  1885,  since  which  time  more  than  one  year 
has  elapsed,  by  reason  whereof,  under  the  above- 
mentioned  Act,  and  the  charter  of  said  borough, 
the  said  street,  or  so  much  of  it  as  passes  through 
petitioners'  land  is  vacated,  and  the  ordinances 
and  other  proceedings  in  connection  with  the 
opening  of  the  same  havje  become  null  and  void. 

(2)  That  under  the  charter  of  the  borough  of 
Verona  there  can  be  no  review  of  damages. 

(3)  That  all  of  said  viewers  are  not  freeholders 
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as  required  by  law,  the  records  disclosing  that  two 

of  said  reviewers,  viz:  J.  J.  Walker  and 

Patterson  are  not  freeholders. 

,  (4)  That  the  amount  of  damages  awarded  to 
petitioners  is  against  all  the  testimony  produced 
and  grossly  inadequate,  and  petitioners  ask  that 
before  approving,  this  honorable  Court  will  appoint 
a  commissioner  to  take  the  testimony  upon  the 
amount  of  damages  for  the  information  of  the 
Court  in  disposing  of  this  exception. 

(5)  That  petitioner  for  a  review  having  filed 
exceptions  to  the  viewers'  report,  and  the  same 
being  undisposed  of,  was  not  entitled  to  review. 

(6)  That  the  granting  of  the  said  review  was 
irregular  and  illegal  because  the  application  for  the 
same  was  not  made  within  the  time  limited  by  law. 

The  Court  overruled  the  exceptions  and  con- 
firmed the  report  absolutely.   Petitioners  took  this 
writ  assigning  for  error  this  action  of  the  Court. 
Edwin    Wm  Smith  (George  P,  Graver  with 
him),  for  plaintiffs  in  error. 

A  review  under  the  special  Act  relating  to  the 
borough  of  Verona  is  something  unheard  of  and 
unwarranted. 

It  has  been  repeatedly  held  that  there  can  be 
no  review  where  the  viewers  do  not  locate  the 
street,  but  merely  act  as  assessors  of  damages. 

N^wville  Road,  8  Watts,  172, 

Road  in  Bensaleni  Township,  2  Wright,  371. 

Dnrnall's  Road,  8  Casey,  383. 

Road  in  Lewistown,  3  Nor.  410. 
William  R,  Blair ^  for  defendant  in  error. 
'    That  the  remedy  of  a  party  dissatisfied  with  an 
assessment  of  damages  is  by  an  application  for  a 
review  and  not  by  exceptions, as  fully  settled  by 
the  following  cases  :^ 

Durrairs  Road,  8  Casey^  383. 

Road  iu  Ghartiers,  10  Id.  413. 

Road  in  Bensalem,  2  Wright,  308. 

Road  in  Plnm  Township,  2  Pittsburgh,  184. 

Road  in  Kingston,  23  Pitts.  Legal  Joar.  88. 

Benton  Township  Road,  2  Luzerne  Leg.  Reg.  99. 
The  Newville  Road  case  (8  Watts,  178),  cited 
by  the  plaintiff*  in  error,  was  decided  in  1839  un- 
der the  old  law  of  1836,  and  since  the  Act  of 
1845  is  no  longer  applicable ;  it  may  be  respect- 
fully suggested,  however,  that  the  ratio  decidendti 
pf  the  last  point  considered  in  the  opinion  in  that 
case  is  not  altogether  sound.  The  provision  of  ih^ 
25th  section  is :  '*  In  all  cases  of  views  for  any 
purpose  mentioned  in  this  Act  the  respective 
Courts  shall  on  petition  of  any  person  interested 
direct  a  second  view  or  review  for  the  same  pur- 
pose, provided,  etc."  And  it  is  difficult  to  see 
why  it,  the  only  authority  for  a  review  on  open- 
ing a  road,  should  not  apply  to  a  view  of  damages. 
It  is  the  universal  practice  to  grant  reviews  of 
roads  under  this  section. 

The  Court  was  entirely  right  in  confirming  the 
report  of  the  reviewers. 

Road  in  Bensalem  2  Wright,  368. 

Road  in  Lewistown,  3  Norr.  410. 


January  3,  1888.  The  Court.  This  case 
depends  on  the  power  of  the  Court  of  Quarter 
Sessions  to  direct  a  review  for  the  assessment  of 
damages  in  the  borough  of  Verona.  The  incor- 
poration of  this  borough  was  not  effected  under 
the  general  borough  law,  but  by  a  spec^ial  Act  of 
Aissembly  passed  in  1871,  which  provided  that 
the  Act  of  Incorporation  for  the  borough  of  Bir- 
mingham, in  the  county  of  Allegheny,  and  its 
various  supplements,  should  so  far  as  applicable, 
be  extended  to  the  borough  of  Verona.  Bir- 
mingham was  incorporated  several  years  prior  to 
the  general  borough  laws  of  1834,  and  by  a  sup- 
plement to  the  Act  of  incorporation,  passed  8 
April,  1848,  it  was  provided  that  "the  same  pro- 
ceedings in  every  respect  shall  be  had  for  the  view 
and  appraisement  of  damages,  the  report  thereof, 
and  confirmation  of  the  same  as  are  directed  by 
the  general  road  laws  of  this  Commonwealth." 

In  1871,  when  the  borough  of  Verona  was 
created,  the  directions  of  the  general  road  laws 
in  force  in  Birmingham  became  the  law  of  Verona 
as  to  the  proceedings  for  the  view  and  app^ise- 
ment  of  damages  upon  the  opening  of  streets 
therein. 

What  then  is  the  rule,  under  the  general  road 
law§;  upon  this  subject? 

Sec.  25  of  the  Act  of  1836  provides  that  "in 
all  cases  of  views  (br  any  purpose  mentioned  in 
this  Act  the  respective  Courts  shall  on  petition 
of  any  person  interested  direct  a  second  view  or 
review  for  the  same  purpose,  provided  that  appli- 
cation therefor  be  made  at  or  before  the  next 
term  of  the  Court  after  the  report  upon  the  first 
view."  The  assessment  of  damages  sustained  by 
the  owners  of  lands  over  which  a  road  was  laid 
was  one  of  the  purposes  mentioned  in  the  Act  for 
which  viewers  were  to  be  appointed,  and  the 
phraseology  employed,  viz:  "in  all  cases  of  views 
for  any  purpose  mentioned  in  this  Act"  is  as  com- 
prehensive as  any  that  could  have  been  employed. 
It  was  held,  however,  in  the  Newville  Road  Case 
(8  Watts,  172),  that  this  provision  did  not  author- 
ize the  appointment  of  a  review  to  assess  damages. 
The  reasons  given  for  this  conclusion  rest  in  part 
on  the  supposed  inconvenience  to  result  from  the 
appointment  of  reviewers  for  this  purpose,  and  in 
part  upon  the  fact  that  the  Act  of  183G  provides 
for  the  ascertainment  of  damages  by  a  separate 
set  of  viewers,  and  does  not  in  that  immediate 
connection  provide  for  a  review.  This  latter  cir- 
cumstance seems  to  have  had  great  weight  in  the 
determination  of  that  case.  In  more  recent  cases 
a  different  rule  has  been  held  whenever  the  Act 
of  Assembly  under  consideration  gave  the  assess- 
ment of  damages  and  the  location  of  the  road  to 
the  same  view.  In  Dumall's  Road  (32  Pa.  Rep. 
383)  the  local  law  for  Chester  and  Lancaster 
counties  provided  that  the  viewers  who  located 
the  road  should  assess  the  damages,  and  this 
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Court  held  that  a  review  upon  the  subject  of 
damages  was  regular.  Lowrib,  C*  J.,  who 
delivered  the  opinion  of  the  Court,  said :  "  Objec- 
tions either  to  the  road  itself  or  to  the  damages 
found,  may  be  a  ground  of  review  or  re-review." 

The  same  rule  was  held  in  Road  in  Char  tiers 
Township  (34  Pa.  Rep.  413)  in  which  Durnall's 
Road  was  cited  andf  approved.  If  then  the  New- 
ville  Road  Case  was  authority  for  the  proposition 
that  a  review .  could  not  be  granted  when  the 
assessment  was  committed  to  a  distinct  view,  the 
cases  in  32  and  34  Pa.  Rep.  are  authority  for 
holding  that  a  review  is  regular  when  the  same 
view  islsharged  with  both  duties. 

By  the  Act  of  14  May,  1874,  the  general  road 
laws  were  changed  in  this  particular,  and  since 
that  date  the  viewers  appointed  to  lay  out  the 
road  are  required  to  assess  the  damages,  and  their 
report  covers  both  subjects.  The  statutory  pro- 
vision under  which  Durnall's  Road  was  decided 
is  now  part  of  the  general  road  laws  of  the  Com- 
monwealth, and  therefore  the  law  of  Verona 
Borough.  The  only  ground  for  a  distinction  lies 
in  this,  that  in  boroughs  streets  are  laid  out  by 
the  action  of  the  town  council,  and  are  under  the 
general  road  law  only  far  the  assessment  of  dam- 
ages. But  there  can  be  no  doubt  that  the  peti- 
tioners in  this  case  would  be  entitled  to  a  review 
if  the  road  was  in  a  township,  by  reason  of  the 
change  in  the  general  road  laws  referred  to. 
What  is  there  to  justify  the  denial  to  a  citizen  of 
a  borough  of  the  right  to  a  review  which  his 
neighbor  living  over  the  borough  line  would  be 
clearly  entitled  to,  while  the  damages  in  both 
cases  are  assessed  under  the  general  road  laws  ? 
We  are  unable  to  see  any  good  reason  for  such  a 
holding,  and  accordingly  hold  the  rule  to  be  that 
assessments  of  damages  made  under  the  general 
road  laws  are  subject  to  review  in  the  same  man- 
ner and  .to  the  same  extent  in  boroughs  where 
the  general  road  laws  prejrail  as  in  townships. 

The  order  of  the  Court  below  is  therefore 
affirmed. 

Opinion  by  Williams,  J. 

Teun&ey  and  Clark,  JJ.,  absent. 

w.  M.  8.,  jr. 


Common  pieas. 


C.  p.  No.  a. 


December,  1887. 

Young  V.  Kline  et  al. 

Negligence — Statute  of  Limitations — Denial  of 
liability  by  defendants  and  assertion  that  injury 
resulted  from  negligence  of  third  personals  not 
such  fraud  as  to  toll  the  statute. 

Sur  demurrer  to  replication.  '    ' 

Case,  by  widow  and  minor  children  of  Wil- 
liam  C.  Young,  for  negligence  causing  the  death 
of  said  Young. 

The  narr.  set  out  that  on  August  22,  1883, 
decedent  was  in  the  employ  of  the  defendants 
repairing  the  boilers  on  board  their  steam  yacht 
'*  Emma  Kline ;"  that  by  reason,  of  defendants' 
negligence  said  yacht  came  in  collision  with  and 
was  sunk  on  the  day  stated  by  the  "  Dauntless," 
a  steamboat  of  the  Gloucester  Ferry  Co. 

Defendants  pleaded  **not  guilty."  Subse- 
quently an  additional  plea  of  the  Statute  of 
Limitations  was  filed,  to  ^ich  plaintiffs  filed  repli- 
cation that  they  ought  not  to  be  barred  from 
maintainiBg  the  action,  because  the  said  plaintiff 
saith  that  immediately  after  the  twenty-second  day 
of  August,  1 883,  the  defendants  falsely  represented 
to  the  plaintiff  that  the  collision  which  resulted 
in  the  death  of  William  C.Young  on  the  twenty- 
second  day  of  August,  1883,  as  is  in  manner  and 
form  set  forth  in  the  plaintiff's  declaration 
herein  was  due  to  no  negligence  or  want  of  care 
on  the  part  of  the  defendants,  their  agents  and 
employ^,  but  on  the  contra.ry  was  due  to  the 
gross  carelessness  and  negligence  of  the  Steamer 
**  Dauntless"  of  the  Gloucester  Ferry  Company, 
their  agents,  servants,  and  employ^.  Upon  the 
representations  and  assurances  so  .as  aforesaid 
made  by  the  defendants  plaintiff  ought  to  holdf 
the  Gloucester  Ferry  Company  responsible  in 
damages  for  the  death  of  the  said  William  C. 
Young,  and  it  was  not  until  June  3,  18S5,  upon 
trial  of  the  cause  against  the  Gloucester  Ferry 
Company  fn  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania  of  April  Ses- 
sion, 1884,  No.  44,  that  plaintiff  had  knowledge 
that  the  death  of  William  C.  Young  was  caused  by 
the  gross  carelessness  and  negligence  of  the  de- 
fendants, their  agents,  servants,  and  employ^, 
as  the  defendants  bad  deceitfully,  fraudulently, 
and  covetously  represented  to  plaintiff  in  order 
to  escape  responsibility  for  the  death  of  the  said 
William  C.  Young. 

Defendants  demurred  to  said  replication,  be- 
cause  the  plaintiff  has  not  in  or  by  said  replica- 
tion traversed,  or  in  any  manner  denied  by  tra- 
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verse  or  otherwise,  the  only  material  fact  contained 
in  said  second  plea  of  said  defendants  and  upon 
which  any  material  issue  could  be  taken,  viz: 
whether  the  said  alleged  cause  of  action  did  ac- 
crue at  any  time  within  one  year  next  before  the 
beginning  of  this  suit,  and  because  the  matters 
and  things  contained  and  pleaded  in  said  replica- 
tion are  not,  nor  is  any  of  them  sufficient  in  law 
to  toll  and  avoid  the  said  Statute  of  Limitations 
above  pleaded  by  the  defendants. 

Alfred  Driver^  J.    Warren    Couiston^   and 
John  Sparhawkf/r,y  for  demurrer,  relied  on — 
Haviland  v.  Fidelity  Ins.  Co.,  1 6  Wbekly  NoTlS, 

197. 
Steinbridge*s  Appeal,  I  P.  &  W.  481. 

Joseph  S.  Goodbready  contnu 
Where  the  cause  of  action  depends  on  a  secret 
fraud  the  Statute  of  Limitations  only  begins  to 
run  on  the  discovery  of  the  fraud. 
Pennock  v.  Freeman,  i  Watts,  410. 
Ferris  v,  Henderson,  12  Pa.  St.  49. 
Wickersham  v.  Lee  et  aL^  83  Id.  416. 
Morgan  v.  Tener,  Id.  305. 

The  Court.    Judgment  for  defendants  on 
demurrer.  h.  r.  h. 


C.  P.  No.  4,  April  7,  i888. 

City  of  Philadelphia  v.  Carr. 

Municipal  claim—' Jud^ent  must  be  obtained 
thereon  within  five  years  after  tJie  issuing  of 
the  original  scire  facias^  or  the  claim  will  be 
lost — //  cannot  be  kept  alive  longer  than  five 
years  by  alic^  and  pluries  sci,  feu, — Such 
writs  are  intended  to  bring  in  the  defendant 
and  give  him  an  opportunity  to  defend. 

Rule  to  quash  pluries  sd.  &•  and  strike  off 
claim. 

In  this  case  the  plaintiff  filed  a  claim  on  Decem- 
ber  3, 1875 »  ^^^  ^4  ^^^  removing  a  nuisance.    On 

{une  3,  1880,  the  plaintiff  filed  an  affidavit  that 
)aniel  Buck,  trustee,  is  the  owner  of  the  prop- 
erty described  in  the  claim,  and  that  notice  to 
pay  the  claim  had  been  personally  served  on  him, 
whereupon  a  scire  facias  to  show  cause  why  the 
claim  should  not  be  levied,  was  issued  the  same 
day.  Directions  were  given  on  the  writ  to  return 
it  nihil  habet.  On  June  2,  1885,  an  alias  soi. 
fa.  was  issued,  and  directions  were  given  not  to 
post  or  advertise  it,  but  to  return  it  nihil  habet. 
On  December  28,  1887,  a  pluries  sci.  fa.  was 
issued,  on  which  the  defendants  Emma  Benson 
and  Daniel  H.  Buck  accepted  service,  entered 
an  appearance,  and  filed  an  affidavit  of  defence. 
On  M2jc\i  6,  1888,  a  rule  to  plead  was  entered, 
and  on  March  28,  1888,  judgment  was  entered 
for  want  of  a  plea;  whereupon  defendants 
obtained  a  rule  to  strike  off  the  pluries  sci.  fa. 
and  stay  the  rule  to  plead. 


E.  Cooper  Shapley^  for  the  rule. 

The  pluries  sci.  fa.  was  unauthorized  and  in- 
valid to  keep  the  claim  alive.    The  plainriff  had 
five  years  after  issuing  the  original  sci.  fa.  in 
which  to  obtain  a  judgment.    Plaintiff  was  bound 
to  use  due  diligence,  that  is  issue  an  alias,  serve 
it,  and  obtain  judgment  within  the  five  jrears. 
City  v.  Scott,  93  Pa.  25* 
Ward  V.  Patterson,  46  Pla.  372. 
Fulton's  EsUte,  51  Pa.  204: 

Otherwise  by  issuing  a  succession  of  sci.  fias. 
without  serving  any  of  them,  the  city  could  keep 
up  an  indefinite  lien,  without  ever  notifying  de- 
fendants, and  giving  them  a  day  in  Court  to 
defend. 

The  lien  of  a  municipal  claim  b  different  from 
that  of  a  judgment  in  personam,  A  judgment 
on  a  municipal  claim  is  in  rem,  and  must  be 
revived  every  five  years.  A  sci.  fa.,  after  the 
expiration  of  five  years,  will  not  preserve  it. 
Haddington  Church  v.  The  City,  108  Pa.  466. 

There  was  no  reason  why  the  original  sci.  fisu 
should  not  have  been  served.  Defendant  Buck 
was  within  a  square  of  the  sheriff's  office. 

E.  Spencer  Miller,  assistant  city  solicitor, 
contra. 

We  have  five  years  after  the  alias  sci.  ia.  issued 
to  get  judgment.  The  pluries  sci.  &.  was  effec- 
tual to  preserve  the  lien. 

Ketchum  v,  Singerly,  12  Phtla.  189. 

[Thayer,  P.  J.  Ketchum  v.  Singerly  does 
not  appear  to  have  been  regarded  as  authority  in 
City  V.  Scott.] 

[Arnold,  J.  In  Wistar  v,  Philadelphia  (86 
Pa.  215)  the  Supreme  Court  said  that  since  the 
registration  Act  of  1867,  they  are  not  prepared  to 
say,  as  a  matter  of  law,  that  a  return  of  nihil 
habet  is  erroneous,  even  if  the  defendant  had  a 
known  residence  in  the  city.  But  it  does  not 
extend  the  time  for  issuing  and  serving  an  alias, 
or  posting  and  publishing  it  under  the  Act  of 
June  10,  1881 ;  nor  does  it  extend  the  time  for 
obtaining  judgment  beyoilid  five  years  from  the 
exit  of  the  original  sci.  fa.  as  ruled  in  City  9. 
Scott.  The  purpose  of  alias  and  pluries  writs  is 
to  bring  in  the  defendant  by  service  or  publica- 
tion. You  cannot  get  a  valid  judgment  in  this 
case.] 

Eo  die.  The  Court.  Pluries  sci.  &.  quashed 
and  judgment  for  want  of  a  plea  struck  oS. 

[Note.— In  Ely  v.  Wren  (90  Pa.  151),  an  action  on  a 
mechanic's  claim,  the  Supreme  Court  said,  *'When  a 
special  security  and  remedy  are  given  Jo  a  favored  class 
of  creditors,  it  is  not  asking  too  much  to  require  them  to 
conform  with  reasonable  accnracy  to  the  proTisioiis  of  the 
law  designed  for  their  benefit."] 
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gjujpreme  Court* 


to.*88,  435.  April  25, 1888. 

New  Era  Life  Association  v.  Musser. 

Insurance — Assessments — Applicatton  and  pol» 
icy-^Bvidence — Act  of  may  11,  1881. 

The  Act  of  May  11,  1881  (P.  L.  20),  requiring  in- 
Bonmce  companies,  in  all  cases  where  the  policy  con- 
tains a  reference  to  the  application,  to  attach  a  correct 
oopy  of  the  application  to  the  policy,  and  "  nnless  so 
attached  and  accompanying  the  policy,  no  snch  appli- 
eation  ....  shall  be  received  in  evidence  in  any 
eontroyeny  between  the  parties  to  or  interested  in 
the  said  policy,  ndt  shall  such  application  be  consid- 
ered a  piurt  of  the  said  policy  or  contract  between  the 
parties*'  is  constitutional.  In  an  action  to  recover  as- 
Mssments  under  a  policy  issued  after  the  date  of  the 
Act,  containing  a  distinct  reference  to  the  application, 
bat  with  no  application  attached,  it  is  not  error  to  in- 
strnot  the  Jury  that  the  Act  applies,  and  the  applica- 
tion eannot  be  received  in  evidence. 

The  Act  of  1881  does  not  impair  in  any  sense  the 
obligation  of  the  contract  between  the  company  and 
the  insured,  nor  does  it  impair  even  the  remedy ;  it 
affects  merely  the  formalities  to  be  observed  in  making 
proof  of  the  contract.  It  is  difficult  to  distinguish 
this  Act  in  principle  from  an  Act  requiring  deeds  to 
he  stamped  or  contracts  for  the  sale  of  land  to  be  in 
writing. 

It  is  bat  the  exercise  of  the  clearly  recognized 
power  of  the  State  to  regulate  the  mode  by  which  con- 
tracts shall  be  made  and  proved ;  it  is  founded  upon 
sound  reasons  of  public  policy,  and  affords  protection 
to  persons  who  insure  their  lives  or  property,  and  can 
injure  no  company  honestly  conducted. 

Error  to  the  Common  Fleas  of  Cumberland 
Comtj. 

The  case  was  tried  in  the  Court  below  on  an 
appeal  hj  the  defendant,  E,  N.  Musser,  from  a 
judgment  of  a  justice  of  tlie  peace  in  an  action 
brought  against  him  by  The  New  Era  Life  As- 
sociation to  the  nse  of  J.  M.  Weistling,  Receiver, 
for  the  collection  of  assessments  alleged  to  be 
dae  plaintiff  under  a  policy  of  insurance. 

On  the  trial,  it  appeared  that  on  May  25, 1881, 
the  plaintiff,  an  insurance  company  incorporated 
onder  the  Act  of  April  29,  18749  issued  to  de- 
fendant a  policy  of  insurance  on  his  life  contain- 
ing an  express  reference  to  the  application  for  in- 
surance, but  not  Imving  a  copy  of  such  applica- 
^n  attached  to  the  policy.  Default  having  been 
made  in  the  payment  of  assessments  due  under 


the  terms  of  the  policy,  this  action  waa  brought 
to  enforce  payment  of  the  same. 

Plaintiff  presented  the  following  points  :-^ 

(1)  The  Act  of  May  11,  1881,  does  not  apply 
to  the  contract  which  is  the  basis  of  the  claim  in 
suit.     Refused. 

(2)  and  (3)  The  said  Act  is  unconstitutional 
in  that  it  violates  the  obligation  of  the  charter 
contcact  of  the  corporation  plaintiff,  and  is  an  at* 
tempt  to  prevent  persons  who  are  9ui  juris  from 
making  their  own  contract.     Refused* 

Defendant  presented  the  following  point:  If 
the  jury  believe  from  the  evidence  in  the  case 
that  the  policy  issued  to  Dr.  Musser  on  the  26th 
of  May,  1881,  had  no  copy  of  the  application  at- 
tached to  or  included  therein,  then  under  the  Act 
of  Assembly  of  the  11th  of  May,  1881,  <<6uch 
application  shall  not  be  received  in  evidence  in 
any  controversy  between  the  parties  to  or  inter- 
ested in  the  said  policy,  nor  shalt  such  applica- 
tion be  considered  a  part  of  the  policy  or  contract 
between  the  parties;"  here  being  a  plain  ref- 
erence to  said  application  in  said  policy  and 
forming  a  part  thereof.     Affirmed. 

Verdict  for  defendant  and  judgment  thereon, 
whereupon  plaintiff  took  this  writ,  assigning  as 
error  the  answers  to  the  above  points. 

Robert  Snodgrass  (J.  W.  Wetzel  with  him), 
for  plaintiff  in  error.  ^ 

The  plaintiff  under  its  charter  had  a  right  to 
make  its  contracts  of  insurance  in  any  form  and 
subject  to  any  condition  it  pleased.  The  Act  of 
May  11,  1881,  impairs  the  obligations  of  these 
contracts  by  prescribing  the  form  and  manner  in 
which  they  must  be  executed,  and  destroys  the 
rights  and  remedies  for  the  enforcement  of  these 
contracts ;  it  is  therefore  unconstitutional. 

Ounn  V.  Barry,  15  Wall.  623. 
Walker  v.  Whitehead,   16  Id.  318. 
Edwards  v,  Kearsey,  96  U.  S.  600. 
Tennessee  v.  Snead,  Id.  69. 
Memphis  v.  United  States,  97  td.  293. 
Penna.  GoUege  Caaes,  16  WalL  623. 

The  Act  of  May  11, 1881,  is  an  attempt  to  pre- 
vent persons  who  are  sut  juris  fVom  making  their 
own  contracts,  but  this  cannot  be  done. 
€k)dcharle8  v,  Wigeman,  8  Amer.  431. 

F.  E.  Beltzkoover  (F.  Maust  with  him),  for 
defendant  in  error. 

The  provision  of  the  Federal  Constitution  that 
<<  no  State  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,"  has  been  construed  by  the 
Supreme  Court  of  the  United  States  in  upwards 
of  seventy-five  cases,  from  Fletcher  v.  I'eck  (6 
Cranch,  128)  to  Water  Co.  v.  Easton  (121  U.  S. 
888),  and  no  room  seems  to  be  left  for  conjecture 
as  to  what  legislation  comes  within  the  inhibition 
of  the  Constitution. 

All  presumptions  are  in  favor  of  the  consti- 
tutionality of  the  Act,  and  nothing  but  a  clear 
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violation  of  the  ConstitutioD  will  justify  a  Court 
in  declaring  it  unconstitutional  and  void. 

Craig  V.  Presbyterian  Charoh,  88  Pa.  46. 

Powell  V.  Commonwealth,  4  Amer.  265. 
Even  if  the  Act  of  1881  modifies  the  remedies 
given  to  the  plain  tiff*  bj  its  charter,  this  would 
not  invalidate  the  law. 

Phelp*8  App.,  2  Ofit.  546. 

Antoni  v.  Greenhow,  107  U.  S.  769. 

This  Act  does  not  impair  any  substantial  right 

of  the  plaintiff.     The  Legislature  has  power  to 

pass  an  Act  for  the  enforcement  of  a  pre-existing 

right,  or  to  grant  one  where  none  existed  before. 

Sapervisors  v.  Dennis,  96  Pa.  429. 

Long»8  Ap.,  87  Id.  114. 

R.  R.  Co.  V.  Neebit,  10  Howard,  375. 
The  Act  of  1881  is  authorized  under  the  sove- 
reign power  of  the  State  to  enact  laws  for  the 
public  good. 

Gas  Light  Co.  v.  Louisiana  Co.,  115  U.  S.  650. 

May  14,  1888.  The  Court.  We,  are  of 
opinion  that  this  case  comes  within  the  Act  of 
May  11,  1881.  The  policy  issued  to  Dr.  Musser 
had  no  copy  of  the  application  attached  thereto  as 
required  by  that  Act,  and  as  there  was  a  distinct 
reference  in  the  policy  to  the  application,  the 
learned  Judge  committed  no  error  in  refusing  the 
plaintiff's  first  point,  and  in  affirming  the  defen- 
dant's point.  ' 

Nor  have  we  any  reason  to  doubt  the  constitu- 
tionality of  the  Act  of  1881.  It  does  not  impair 
in  any  sense  the  obligation  of  the  contract  be- 
tween the  company  and  the  assured.  It  does  not 
even  impair  the  remedy.  It  affects  only  the  evi- 
dence necessary  to  entitle  the  plaintiff  to  recover, 
by  requiring  the  company,  in  all  cases  where  the 
policy  contains  a  reference  to  the  application,  to 
attach  a  correct  copy  of  such  application  as  signed 
by  the  applicant,  to  the  policy,  and  ^<  unless  so 
attached  and  accompanying  the  policy,  no  such 
application  .  •  •  .  shall  be  received  in  evidence, 
in  any  controversy  between  the  parties  to,  or  in- 
terested in,  the  said  policy,  nor  shall  such  appli- 
cation be  considered  a  part  of  the  policy  or  con 
tract  between  the  parties."  This  affects  merely 
the  formalities  to  be  observed  in  making  proof  of 
the  contract.  It  is  difficult  to  distinguish  the  Act 
of  1881  in  principle  from  an  Act  requiring  deeds 
and  other  instruments  to  be  stamped,  and  that 
contracts  for  the  sale  of  land  shall  be  in  writing. 
The  Act  of  1881  was  but  the  exercise  of  the 
clearly  recognized  power  of  the  State  to  regulate 
the  mode  by  which  contracts  shall  be  made  and 
proved.  It  is  a  wise  and  beneficent  Act,  founded 
upon  sound  reasons  of  public  policy;  it  affords 
protection  to  persons  who  insure  their  lives  cr 
property,  and  can  injure  no  company  conducted 
upon  honest  business  princy>le8. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Trunket,  J.,  absent. 

H,.  8t  P*  N* 


Jan.  87,  370.  AprU  24, 1888. 

Benson  et  al.  v.  Maxwell  et  al. 

Fraudulent  conveyances  —  Practice  —  Wkethtr 
deed  W€U  given  to  hinder  and  delay  crediton 
it  a  question  for  the  Jury* 

Whether  a  deed  was  given  to  hinder  and  delaj  cred- 
itors and  whether  said  deed,  although  in  form  a  con- 
veyance absolute,  was  in  reality  a  mortgage,  are  qaes- 
tions  of  fact  for  the  jury,  and  when  they  are  left  to 
the  Jary  under  clear  and  adequate  instmctions  oil  the 
law  the  Supreme  Court  has  no  control  orer  their  nr- 
dict. 

The  instmctions  to  the  Jury  in  this  case  as  to  the 
rules  of  law  relating  to  deeds  ralid  or  void  as  to  credi- 
tors, approved. 

Error  to  the  Common  Fleas  of  Erie  County. 

Ejectment,  by  William  Benson  and  Chester 
West,  against  Sarah  E.  Maxwell  and  Marcos 
Wishart,  to  recover  possession  of  a  house  and 
lot  in  the  borough  of  Waterford,.  Erie  County. 

The  facts  are  sufficiently  stated  in  the  charge 
of  Gunnison,  P.  J.,  infra. 

The  plaintifis  requested  the  Court  to  cbvge, 
inter  alia,  as  follows : — 

(1)  If  the  jury  find  from  the  evidence  that 
Sheldon  Maxwell  made  the  deedyto  his  son,  John 
S.  Maxwell,  to  delay  and  hinder  his  creditors  in 
collecting  their  debts,  then  it  was  and  is  void  as 
to  his  creditors,  Benson  &  West  and  D.  C.  Hut- 
chins.  Answevi  The  first  point  cannot  beaffimed 
in  the  broad  sense  in  which  it  is  stated;  if  the 
jury  find  that  Sheldon  Maxwell  made  the  deed 
with  the  intention  of  delaying  and  hindering  his 
creditors  and  that  the  intention  was  known  to 
and  shared  by  John  S.  Maxwell,  then  the  deed 
was  void  aa  to  the  creditors  of  Sheldon  Maxwell 
(First  assignment  of  error.) 

(5)  If  the  jury  find  from  the  evidence  that 
John  S.  Maxwell  and  Sarah  E.  Maxwell  kept 
the  deed  made  December  5,  1873,  in  their  pos- 
session, unrecorded  until  September  27,  1875, 
unknown  to  the  said  Benson  &  West  and  D.  C 
Hutchins,  the  creditors  of  Sheldon  Maxwell  to  a 
large  amount,  and  increasing  his  debts,  then  the 
deed  would  be  void  as  to  the  said  creditors  of 
Sheldon  Maxwell.  Answer.  The  fifth  point  is 
refiised.  If  the  deed  was  valid  when  made  the 
delay  in  recording  it  did  not  avoid  it.  (Second 
assignment  of  error.) 

The  defendants  requested  the  Court  to  chaiige 
as  follows : — 

(1)  Fraud  is  never  to  be  presumed,  but  aiut 
be  proven  by  the  party  alleging  it,  and  in  order 
to  avoid  a  deed  it  is  not  enough  to  show  that  the 
vendor  intended  to  hinder,  delay,  or  defraad  bis 
creditors,  but  it  must  also  be  shown  to  the  satis- 
faction of  the  jury  that  the  vendee  received  the 
deed  with  like  intent  to  hinder,  delay,  and  defraud 
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the  creditors  of  the  vendor.  Affirmed.  (Third 
assignment  of  error.) 

(2)  If  the  jury  believe  from  the  evidence  that 
Sheldon  MazweU  had  received  money  belonging 
to  his  wife,  the  defendant,  which  came  from  her 
fiithePs  estate  or  any  other  soarce,  he  had  a  right 
to  give  her  a  note  fcnr  the  same  and  secure  the 
payment  of  said  note  by  mortgage  on  his  lands, 
even  if  he  was  indebted  to  others  or  in  failing 
eireumstances.  Answer,  The  second  point  is 
affirmed.  Money  received  by  the  wife  in  any 
other  way  than  from  her  husband  or  from  her  own 
earnings  is  her  sole  and  separate  property,  and  if 
she  loans  it  to  her  husband  he  can  lawfully  give 
her  a  note  for  the  loan  and  secure  it  by  a  mort- 
gage, even  if  he  were  at  the  time  indebted  to 
o^ers  or  in  falling  circumstances.  (Fourth  as- 
signment of  error.) 

(8)  If  the  jury  believe  from  the  evidence  that 
Sheldon  Maxwell  was  indebted  to  his  wife  in  the 
sum  of  $1562  for  money  received  by  him  prior 
to  April  1, 1870,  belonging  to  her,  he  had  a  right 
to  give  her  the  note  of  that  date  and  afterwards 
secure  payment  of  the  same  by  the  mortgage 
upon  which  the  property  was  afterwards  sold  and 
purchased  by  Mrs.  Maxwell,  the  defendant,  at 
sheriff's  sale ;  that  the  transaction  was  not  per  se 
fraudulent,  but  must  be  treated  just  as  are  the 
transactions  between  ordinary  debtors  and  credi- 
tors.    Affirmed,     (Fifth  assignment  of  error.) 

(4)  If  the  jury  find  from  the  evidence  that  the 
de^  made  by  Sheldon  Maxwell,  dated  Decem- 
ber 5,  1873,  for  the  land  in  dispute,  was  received 
by  John  S.  Maxwell  in  trust  for  his  mother,  «the 
defendant,  for  a  debt  owing  from  Sheldon  Max- 
well to  her,  it  was  not  fraudulent,  and  the  judg- 
ment in  favor  of  D.  G.  Hotchins  against  Sheldon 
Maxwell,  entered  while  John  S.  Maxwell  so  held 
the  title,  was  not  a  lien  on  the  land.  Anewer.  If 
the  jury  find  from  the  evidence  that  the  deed  to 
John  S.  Maxwell  was  given  in  consideration  of 
the  debt  due  from  Sheldon  Maxwell  to  Sarah  E. 
Maxwell,  and  in  payment  of  the  debt,  and  not  to 
secure  its  friture  payment,  it  was  not  fraudulent 
as  to  other  creditors  unless  it  was  made  and  re- 
ceived with  the  intention  of  defrauding  the  other 
creditors  and  not  of  preferring  Mrs.  Maxwell  to 
the  other  creditor^,  and  the  judgment  entered  by 
D.  G.  Hutchins  against  Sheldon  Maxwell  would 
not  be  a  lien  on  the  land  while  the  title  remained 
in  John  S.  Maxwell.  (Sixth  assignment  of  er- 
ror.) 

(5)  If  John  S.  Maxwell  received  the  deed  of 
December  5,  1878,  without  any  intention  of  hin- 
dering, delaying,  or  defrauding  the  creditors  of 
Sheldon  Maxwell,  but  for  the  purpose  of  paying 
the  debt  owing  his  mother  from  obeldon  Max- 
well, he  had  the  right  to  make  the  arrangement 
by  which  his  mother  should  have  the  first  lien  by 
mortgage  security  on  the  property  for  her  debt 


before  conveying  the  land  back  to  Sheldon  Max- 
well, and  the  agreement  is  no  evidence  of  fraud. 
Affirmed,     (Seventh  assignment  of  error.) 

(6)  If  the  judgment  No.  562,  September 
Term,  1876,  in  favor  of  D.  G.  Hutchins  v,  Shel- 
don Maxwell  and  M.  H.  Terry,  entered  Septem- 
ber 80,  1875,  was  not  a  lien  on  the  land  in  dis- 
pute, the  verdict  should  be  for  the  defendants. 
Affirmed,     (Eighth  assignment  of  error.) 

The  Gourt  charged  the  jury  as  follows : — 

<<  This  is  an  action  of  ejectment  brought  to  re- 
cover the  possession  of  a  lot  of  land  in  the 
borough  of  Waterford.  Both  parties  claim  by 
virtue  of  separate  sheriff's  deeds  in  pursuance  of 
sales  of  the  lands  upon  actions  upon  mortgages 
given  by  Sheldon  Maxwell  to  Sarah  E.  Maxwell, 
and  to  Benson  &  West  respectively. 
I  "  The  mortgage  given  to  Mrs.  Maxwell  was  the 
first  executed  and  recorded,  and  was  prior  in 
lien  to  that  of  the  plaintiffs  Benson  &  West.  The 
sale  on  the  Benson  &  West  mortgage  was  the  first 
made,  and  if  the  mortgage  to  Mrs.  Maxwell  was 
the  first  lien  it  was  niade  subject  to  the  latter 
mortgage,  which,  according  to  the  law  of  this 
State,  was  not  divested  of  its  lien  by  that  sale. 
According  to  the  records,  as  they  have  been 
offered  in  evidence,  this  was  the  fact. 

<'  Now,  after  the  sale  to  Benson  &  West,  Mrs. 
Maxwell,  or  John  S.  Maxwell  in  trust  for  her, 
which  is  the  same  thing,  proceeded  to  foreclose 
her  mortgage,  and  in  that  proceeding  caused  the 
property  to  be  sold  and  became  its  purchaser.  If 
these  were  all  the  facts,  there  would  be  nothing 
to  present  to  you  for  your  consideration  and 
decision.  There  would  be  no  question  but  that 
the  title  to  the  land  is  in  Mrs.  MaxwelL 

^<  In  order  to  show  a  better  title  in  themselves 
than  Mrs.  Maxwell's  title,  the  plainti£&  allege 
that  the  conveyance  made  December  5,  1878, 
from  Sheldon  Maxwell  to  John  S.  Ikfaxwell, 
which  has  been'offered  in  evidence,  was  a  volun- 
tary conveyance  without  consideration,  and  in 
fraud  of  the  creditors  of  Sheldon  Maxwell, 
among  whom  were  Benson  &  West,  the  plaintifis 
in  this  case.  If  this  is  true,  the  deed  to  John  S. 
Maxwell  was  null  and  void,  ^nd  the  title  re- 
mained in  Sheldon  Maxwell,  and  the  judgment 
entered  September  80,  1875,  before  the  date  of 
Mrs.  Maxwell's  mortgage,  was  a  lien  prior  to 
that  mortgage.  The  effect  of  that  would  be  that 
it  not  being  a  first  mortgage — there  being  a  judg- 
ment prioV  to  it-*it8  lien  would  be  divested  by 
the  sale  on  the  Benson  &  West  mortgage^  and  the 
sale  to  Mrs.  Maxwell  afterwards  conveyed  no 
title  whatever. 

*<  This  question  is  entirely  a  question  for  you. 
If  you  find  from  the  evidence  that  the  deed  was 
without  consideration,  given  by  Sheldon  Maxwell 
and  received  by  John  S.  Maxwell  with  the  intent 
to  hinder,  delay,  and  prevent  the  creditors  from 
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collecting  their  debts,  then  the  deed  was  null 
and  void  as  to  those  creditors,  and,  for  the  rea- 
sons I  have  given  you,  the  plaintiffs'  title  would 
be  good  and  they  would  be  entitled  to  recover. 

<*  A  married  woman  has  a  right!  to  loan  money 
to  her  husband  and  to  take  security  therefor,  or 
to  receive  payment  thereof  by  conveyance  of  his 
property.  He  has  the  right  to  prefer  the  claim 
of  any  creditor,  his  wife  or  any  other.  She 
stands  exactly  in  the  same  position  that  any 
other  creditor  would.  She  must,  however,  satisfy 
you  that  the  money  loaned  was  actually  hers — 
not  given  to  her  by  her  husband,  and  not  earned 
by  her  while  married ;  for,  by  the  law,  the  earnings 
of  a  married  woman  belong  to  her  husband. 
Tou  have  heard  the  witnesses  on  this  point.  If 
you  believe  the  testimony  offered  by  the  defend- 
ants, the  money  for  which  the  note  was  given  was 
hers. 

<<  The  plaintiffs  claim  also  that  the  considera- 
tion of  the  conveyance  to  John  S.  Maxwell  was 
so  inadequate  as  to  make  the  transaction  fraudu- 
lent. That  is  also  for  you  to  decide.  You  have 
heard  the  testimony  on  both  sides  in  relation  to 
the  value  of  the  lot. 

^Mt  is  also  claimed  that  the  deed  to  John  S. 
Maxwell  was,  while  in  form  an  absolute  deed,  in 
reality  a  security  for  the  claim  of  Mrs.  Maxwell, 
and  therefore  was  in  reality  a  mortgage  instead 
of  a  deed  ;  that  there  having  been  no  defeasance 
^-which  you  will  understand  is  an  agreement  for 
the  reconveyance  of  the  property  on  the  payment 
of  the  debt — ^recorded,  it  became  an  unrecorded 
mortgage,  and  its  lien  should,  therefore,  be  post- 
poned to  that  of  the  judgment  of  Hutchins.  If 
you  believe  from  the  testimony  that  the  deed  was 
given  as  a  security  for  the  debt  due  Mrs.  Max- 
well, that  would  be  so :  [but  if  you  believe  the 
deed  was  given  in  consideration  of  the  debt,  and 
in  piayment  of  it,  with  no  agreement  for  the  re- 
conveyance upon  the  payment  of  the  debt,  then 
it  was  an  absolute  deed  and  not  a  mortgage]. 
[Is  there  any  evidence  of  an  agreement  for  such 
a  reconveyance  ?  Because  if  it  was  not,  it  was  not 
a  mortgage  but  a  deed,  as  claimed  by  the  defend- 
ant, and  if  it  was  a  deed,  unless  it  was  without 
consideration  and  given  and  received  with  the 
intention  to  hinder,  delay,  and  defraud  creditors, 
the  Hutchins  judgment  did  not  become  a  lien 
upon  the  land,  and  as  a  consequence  the  defend- 
ants would  be  entitled  to  a  verdict  in  the  case]. 

"  The  whole  matter  is  in  your  hands.  If  you 
believe  the  conveyance  to  John  S.  Maxwell  was 
bona  Jide  in  consideration  of  and  in  payment  of 
an  actual,  valid  debt,  due  from  Sheldon  Maxwell, 
then  the  Hutchins  judgment  never  became  a  lien 
upon  the  land,  and  your  verdict  should  be  for  the 
defendants.  If,  however,  you  find  the  deed  was 
given  without  consideration,  and  was  given  and 
received  for  the  purpose  of  defrauding,  hindering. 


and  delaying  the  creditors  of  Sheldon  Maxwell, 
then  as  to  the  plaintiffs  no  title  passed  from 
Sheldon  Maxwell  to  John  S.  Maxwell,  and  the 
Hutchins  judgment  became  a  lien  upon  the 
land,  and  your  verdict  should  be  for  the  plaintiff. 
The  case  is  in  your  hands.'' 

Verdict  for  defendants  and  judgment  thereon. 
Plaintiffs  took  this  writ,  assigning  for  error  (1st 
to  8th  inclusive)  the  answers  to  the  points  as 
above  noted,  and  (9th  and  10th)  the  portions  of 
the  charge  inclosed  in  brackets. 

S,  M,  Brainerd  (S,  A.  Davenport  and  WiUiam 
Benson  with  him),  for  plaintiffs  in  error. 

The  deed  of  December  5,  1873,  to  John  S. 
Maxwell  was  concealed  and  secreted  from  the 
creditors  for  nearly  two  years ;  w^  fraudulent  as 
to  the  creditors  of  Sheldon  Maxwell;  and  the 
jury  should  have  been  so  instructed. 

Coates  V.  Gearlook,  8  Wright,  43. 

Blennerhasset  v,  Sherman,  15  Otto,  100. 

Hildreth  v.  Sands,  2  Johns.  Ch.  35. 

Bank  of  U.  S.  r.  Houseman,  6  Paige,  526. 

Kemper  v.  Churchill,  8  Wallace,  362. 

Bunn  V,  Ohl,  3  Casey,  387. 

Boardman*8  EsUte,  3  Smith,  306. 

Jaooby's  Appeal,  17  Id.  484. 

Minor  v,  Warner,  2  Grant.  448. 

Clark  o.  Douglass,  12  Smith,  408. 

Bump  on  Fraudulent  Convejanoes,  32. 
The  deed  is  absolute  upon  its  face.  It  de- 
clares no  trust  in  favor  of  Sarah  £.  Max- 
well, and,  so  far  as  the  creditors  have  to  deal  with 
it,  it  ought  to  be  considered  and  disposed  of  upon 
what  it  shows  on  its  face.  When  the  rights  of 
creditors  are  involved,  as  in  this  case,  it  is  an 
extremely  suspicious  circumstance  that  the  par- 
ties claiming  under  this  deed  resort  to  so  many 
matters  outside  of  the  record  to  support  their 
title.  If  it  was  an  honest  transaction,  why  was 
it  necessary  to  reconvey  to  Sheldon  Maxwell,  and 
then  for  him  to  execute  the  mortgage  ?  What 
was  all  this  for  ?  What  was  there  in  the  trans- 
action that,  in  the  opinion  of  the  parties  to  it, 
made  it  necessary  to  go  through  all  this  machinery 
to  acquire  the  title  to  this  property?     See — 

Hillum  V.  Smith,  9  Casej,  158. 

Rankin  v,  Mortimer,  7  Watts,  372. 

Kerr  v.  Gilmore,  6  Id.  405. 

Caldwell  v.  Woods,  8  Id.  188. 

Freedlj  v.  Hamilton,  14  S.  &  R.  70. 

Bank  n.  Bank,  7  W.  &  S.  335. 

Corpman  r.  Bacoastow,  3  Nor.  363. 

F,  F.  Marshall  {George  A.  Allen  with  him), 
for  defendants  in  error. 

The  questions  raised  in  this  case  were  of  facta 
which  were  properly  submitted  to  the  jury. 
Benson  v.  Maxwell,  105  Pa.  St.  274. 

May  14,  1888.  The  Court.  If  the  plain- 
tiffs  in  error  have  any  just  cause  of  complaint, 
which  is  by  no  means  clear,  it  is  with  the  verdict  of 
the  jury  and  not  with  the  rulings  bf  the  learned 
Judge  below«    A  careful  examination  of  the  ten 
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specifications  of  error,  involving  the  charge  of 
the  Court  and  the  answers  to  points,  fails  to  dis- 
close any  rulings  that  can  be  fairly  criticised. 
The  questions  whether  the  deed  from  Sheldon 
Maxwell  to  his  son  John  S.  Maxwell  was  given 
to  hinder  and  delay  the  creditors  of  the  former ; 
and  whether  the  said  deed  though  in  form  a  con- 
veyance absolute  upon  its  face,  was  in  reality  a 
mortgage,  were  lefl  to  the  jury  under  clear  and 
adequate  instructions  upon  the  law.  The  Court 
could  not  declare  the  deed  to  be  a  mortgage  as  a 
question  of  law  because  it  was  to  be  determined 
by  the  oral  evidence.  We  are  not  called  upon  to 
say  whether  the  verdict  was  right ;  as  we  have 
no  control  over  it  we  will  not  criticise  it.  "We 
do  not  revise  verdicts  and  grant  new  trials. 
.Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trunket,  J.,  absent.  w.  m.  s.,  Jr. 


J&n.  88,  235.  Maroh  28,  1888. 

Dabney  and  Vcnicr's  Appeal. 
Verrier's  Estate. 

Deeedenf9  estate — Executors — Ihiiy  of — Em- 
ployment of  agent—  When  executor  not  liable 
to  account  for  money  not  received — Practice. 

An  ezeoator  will  not  be  sarcharged  with  moneys 
belonging  to  his  dece^lent's  estate  which  never  came 
into  his  hands,  except  in  cases  of  great  negligence. 

The  whole  estate  of  a  testator  consisted  of  moneys 
due  to  it  by  R.  which  were  unsecured.  R.,  a  rela* 
tiye  of  testator  and  of  his  legatees,  was  the  owner  of  a 
large  amoimt  of  real  estate,  heavily  inoambered ;  bat 
exeented  junior  mortgages  to  testator's  executor  and 
assigned  the  leases  of  the  real  estate  in  order  to  secure 
his  debt  to  the  estate.  By  agreement  of  all  the  parties 
interested  in  the  estate,  including  the  executor,  R.  was 
appointed  agent  to  collect  the  rents,  etc.,  and  to  apply 
•the  receipts  therefrmn  in  a  certain  manner  specified  in 
the  agreement.  The  executor,  upon  filing  his  account, 
admitted  having  received  the  sum  of  $800  from  R., 
when  it  was  claimed  by  the  parties  in  interest  that  R. 
had  applied  certain  rents,  although  in  good  faith,  to 
other  purposes  than  those  specified  in  the  agreement, 
and  that  therefore  the  executor  should  be  surcharged 
with  the  same : 

Held^  that  the  executor  was  entitled  to  employ  an 
agent  to  collect  the  rents,  and  having  acted  with  pru- 
dence and  care  in  his  selection,  and  in  the  management 
oi  the  estate,  was  not  liable. 

Assignments  of  error  not  in  conformity  with  the 
rules  of  Court  will  not  be  considered. 

Appeal  of  Acelie  Verrier  and  Bella  G.  Dabney 
from  the  decree  of  the  Orphans*  Court  of  Phila- 
delphia County,  dismissing  exceptions  filed  to 
the  adjudication  upon  the  account  of  Victor 
GuiUoUy  executor  of  Florencio  J.  Verrier,  de- 
ceased. 


Upon  the  audit  of  the  second  account  of  Victor 
Guillou,  executor  of  Florencio  J.  Verrier,  de- 
ceased, the  Auditing  Judge  (Ferguson,  J.)  found 
as  follows : — 

<^  The  account  was  admitted  to  be  correct,  ex- 
cepting that  Mr.  Hunn  claimed  that  the  account- 
ant should  be  surcharged  with  the  following 
items : — 

Items  previous  to  August  26, 1879  .  •  $1266  80 
Interest  to  CoUadaj;,  Trout  &  Go.  .        .    3240  00 

Repairs  of  fire  (Gendell)  .  •  .  •  286  48 
Paid  on  account  of  Second  National  Bank  .  1384  80 
Balance  for  year  1882  not  brought  forward  .     1087  03 


Ce. 
Errors  in  addition 
And  balance  overpaid  . 

$7716  11 

.    $100  00 
.      200  00 

^(\(\  no 

$7415  11 

"The  accountant  in  this  case  filed  hi^  first 
account  on  the  fourth  day  of  February,  A.D. 
1881.  By  the  agreement  of  all  parties  in  interest 
this  account  was  referred  to  George  Junkin, 
Esq.,  as  Auditor,  who  filed  his  report  on  the 
twenty-third  day  of  May,  A.D.  1882,  and  which 
report  was  duly  confirmed  by  this  Court 

"  In  order  to  properly  understand  the  nature 
and  character  of  the  claim  presented  by  Mr. 
Hunn,  it  will  be  necessary  to  refer  at  length  to 
the  report  of  the  Auditor  upon  this  first  account. 

^^  By  his  report  it  appears  that  when  the  testa- 
tor died  the  whole  of  his  estate  consisted  of 
money,  which  was  in  the  hands  of  Rene  Guillou, 
the  uncle  of  his  wife,  then  IM^s.  Bella  G.  Verrier 
(the  cestui  que  trust  under  his  will,  and  Mr. 
Hunn's  client  in  this  proceeding).  This  money 
amounted  to  between  $52,000  and  $53,000,  of 
which  the  testator  held  no  evidence  whatever  and 
no  security.  The  amount  appeared  upon  the 
books  of  Mr.  Rene  Guillou,  who  at  that  time  was 
a  large  owner  of  real  estate,  which,  however,  was 
all  or  nearly  all  incumbered  with  mortgages. 
About  this  time  (September,  1873)  the  great 
financial  pani6  caused  by  the  Jay  Cooke  failure 
occurred,  and  all  values  were  very  much  depre- 
ciated, particularly  real  estate,  and  beyond  doubt 
had  the  real  estate  of  Rene  Guillou  been  forced 
to  a  sale  then  or  at  any  time  since,  the  estate  of 
Mr.  Verrier  would  not  have  realized  anything. 
Mr.  Victor  Guillou,  the  executor,  with  the  as- 
sistance of  Mr.  Samuel  Dickson,  his  counsel, 
investigated  the  affairs  of  his  uncle,  Rene  Guillou, 
and  the  result  of  this  investigation  was  that  Mr. 
Rene  Guillou  was  allowed  to  manage  his  real 
estate  according  to  his  best  judgment  for  the 
interests  of  all  concerned,  but  not  to  dispose  of 
any  of  it  without  notice  and  consultation.  This 
arrangement  was  approved  of  by  Mrs.  Verrier. 
The  Auditor  states  that  it  is  not  necessary  for  him 
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to  recite  in  detail  the  particulars  of  Mr.  Bene 
Guillou'8  dealings  with  bis  properties  under  this 
arrangement,  but  the  Auditor  has  no  reason  to 
doubt  that  he  acted  in  the  utmost  good  faith  in 
carrying  out  the  arrangement  he  made  with  his 
nephew,  the  executor,  and  his  niece,  the  life 
tenant,  Mrs.  Verrier.  He  made  some  payments 
on  account  of  principal,  and  he  continued  to  pay 
to  her  the  interest  on  the  debt  due  her  husband, 
down  to  the  fall  of  1878,  when,  because  the  taxes, 
repairs,  interest  on  incumbrances,  etc.,  ate  up  the 
income,  he  had  been  unable  to  do  so  ever  since. 

'^  The  principal  creditor  of  this  estate  was  the 
brother  of  the  testator,  Edward  V.  Verrier,  who 
recovered  a  judgment  for  $9163.92,  and  his  judg- 
ment was  attached  by  a  creditor  of  his,  Mde. 
Helen  Des  Chappelles.  Messrs.  R.  L.  Ashhurst 
and  J.  Percy  Keating  represented  this  attaching 
creditor,  and  after  investigation  they  became  con- 
vinced that  to  push  their  claim  to  execution  would 
result  in  their  not  realizing  anything  for  their 
client.  They  accordingly,  in  July,  1881,  settled 
by  accepting  mortgages  from  Mr.  Rene  Guillou 
for  their  claim  and  a  small  sum  in  cash,  as  will 
be  referred  to  hereafter.     , 

"  Among  the  properties  owned  by  Mr.  Rene 
Guillou,  was  a  very  large  and  valuable  property 
on  the  southeast  comer  of  Fourth  and  Cherry 
streets,  containing  in  front  one  hundred  and 
twenty-five  feet  and  in  depth  ninety-nine  feet, 
Nos.  117,  119,  121,  123,  125,  and  127  North 
Fourth  Street.  This  property  was  incumbered 
with  mortgages  amounting  to  $151,000.  On 
August  26,  1879,  Rene  Guillou  executed  to 
Victor  Guillou,  executor  of  Florencio  J.  Verrier, 
a  bond  and  mortgage  on  the  whole  of  this 
property  for  $47,300,  being  the  balance  then  due 
the  Verrier's  estate,  payable  in  one  year.  This 
mortgage  was  of  course  subject  to  the  prior  in- 
cumbrances. The  whole  of  the  estate  of  the 
said  testator  now  consists  of  this  mortgage. 

*<  The  Auditor  further  finds  that  at  the  time  of 
the  execution  of  this  mortgage  an  arrangement 
was  made  with  Mr.  Rene  Guillou  by  Mr.  Victor 
Guillou,  by  which  the  former  became  the  agent  of 
the  latter  to  take  charge  of  all  these  properties, 
rent  the  same,  pay  the  taxes,  etc.,  and  account  to 
Mr.  Victor  Guillou  for  the  residue  of  the  income 
on  account  of  the  mortgage  and  its  interest. 
This  arrangement  is  still  in  force,  but  the  net 
income  has  amounted  as  yet  to  enough  to  pay  the 
interest  upon  the  first  mortgage  only.  Mr.  Rene 
Guillou  was  examined  fully  as  to  all  these  matters 
and  the  books  of  account  of  rents  were  open  and 
there  was  no  allegation  or  evidence  made  or 
offered  to  show  that  his  statements  were  incorrect 
or  that  the  facts  were  otherwise  than  as  set  forth 
by  him. 

"  The  debt  due  Mr,  Edward  V.  Verrier  by  the 
Verrier  estate  amounted  to  $10,358102,  including 


debt,  interest,  and  costs  to  July  1,  188*1,  and  the 
debt  due  to  Mde.  Des  Chappelles,  for  which  she 
obtained  judgments  in  her  foreign  attachmente 
against  Victor  Guillou^  executor  of  the  Verrier 
estate,  was  $4223.63. 

<*  Mr.  Rene  Guillou  had,  as  a  further  securit^r^ 
executed  and  delivered  to  Victor  Guillou,  execu- 
tor, a  mortgage  for  $5000  upon  a  property  at  At- 
lantic City  belonging  to  his  wife.  He  had  also 
assigned  to  him  another  mortgage  for  $5000  on 
the  Fourth  and  Cherry  streets  property.  Both 
of  these  mortgages  were  assigned  to  J.  Percy 
Keating,  Esq.,  as  collateral  security  under  the 
agreement  hereafter  recited.  The  Auditing 
Judge  finds  tliat  about  this  date,  July  1,  1881, 
the  status  of  the  Verrier  estate  with  relation  to 
this  property  at  Fourth  and  Cherry  streets  ap- 
pears to  have  been  about  as  follows : — 

"First  mortgages  for  $151,000  covering  the 
whole  property.  The  mortgage  to  Victor  Gruillou, 
executor  of  Florencio  J,  Verrier,  for  $47,300, 
with  another  mortgage  on  the  same  property  for 
$5000,  and  one  upon  the  Atlantic  City  property 
for  $5000  as  collateral  security. 

**  Edward  V.  Verrier  held  a  judgment  against 
the  Verrier  estate  for  $10,358.02,  and  Mde.  Dee 
Chappelles  had  an  attachment  upon  the  Verrier 
estate  on  her  judgment  against  Edward  V.  Ver- 
rier for  $4223.63. 

"  So  that  if  either  the  judgment  creditor,  or 
attaching  creditor  of  the  judgment  creditor,  were 
to  push  their  claims,  both  being  against  the  es- 
tate of  Florencio  J.  Verriei',  the  result  must  be 
the  sale  of  the  property  by  the  sheriff,  subject  to 
the  $151,000  of  mortgages.  If  this  had  been 
done  it  is  very  doubtful  if  one  dollar  would  have 
been  realized  for  either  of  them.  Verrier's  es- 
tate and  the  creditors  of  Verrier's  estate  would 
both  alike  have  been  sacrificed. 

*^  Realizing  this  fact,  these  parties  whose  inter- 
ests were  identical,  determined  to  make  an  eflbrt 
to  save  their  very  sick  claims  by  careful  nursing. 
With  that  end  in  view,  on  the  first  day  of  July, 
I88X9  they  made  an  agreement  in  writing. 
This  agreement  is  signed  by  Victor  Guillou,  ex- 
ecutor of  Florencio  J.  Verrier,  deceased,  Rene 
Guillou,  Richard  L.  Ashhurst,  attorney  for  Mrs. 
Helen  Des  Chappelles,  J.  Percy  Keating,  attor- 
ney for  Edward  Verrier.     It  recited : — 

"That  Edward  V.  Verrier  had  recovered  a 
judgment  against  Victor  Guillou,  executor,  on 
which  there  was  due  $10,358.02. 

"  That  Helen  B.  Des  Chappelles  had  obtained 
judgment  id  two  writs  of  foreign  attachment  in 
which  the  said  Edward  V.  Verrier  was  clefendant 
and  Victor  Guillou  executor  as  aforesaid,  garni- 
shee, upon  which  there  is  due  the  sum  of  $4223.63 
payable  out  of  the  said  judgment  recovered  by 
the  said  Edward  V.  Verrier  against  said  Victor 
Guillou,  executor. 
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<*  That  the  asBets  of  the  estate  of  Florencio  J. 
Yerrier  consist  of  the  said  mortgage  of  $47,800 
and  the  two  other  niortj^ages,  one  on  the  Atlantic 
Citj  property  for  $5000,  and  the  other  on  the 
Fourth  and  Cherry  streets  property  for  $5000,  as 
ooUateral  for  the  mortgage  for  $47,300. 

<* And  reciting  further : — 

<<And  whereas  the  said  Rene  Guillou  has  as- 
signed  and  transferred  to  the  said  Yietor  Guillou, 
executor  as  aforesaid,  all  the  leases  now  existing 
on  the  said  premises  situate  Nos.  117,  119,  121, 
123,  125,  and  127  North  Fourth  Street,  and  has 
covenanted  and  agreed  and  hereby  doth  covenant 
and  agree  to  assign  and  transfer  any  and  all  fu- 
ture leases  which  may  hereafter  be  made  for  any 
part  or  parts  of  the  said  premises  and  to  faith" 
fuJly  account  far  ail  the  rentals  of  the  yaidprem-^ 
ises. 

*'  In  consideration  of  the  premises  the  said  par- 
ties did  agree : — 

^U.  That  Yietor  Guillou,  as  such  executor, 
would  assign  to  J.  Percy  Keating,  £sq.,  the  two 
$5000  mortgages  upon  the  Atlantic  City  property 
and  the  Fourth  Street  property,  respectively,  to 
secore  the  payment  of  the  sums  due  to  Edward 
Y.  Yerrier  and  Helen  B.  Des  Chappelles  upon 
their  judgments  respectively. 

**  2.  That  Yietor  Guillou  as  such  executor  shall 
pay  over  to  J.  Percy  Keating,  £sq.,  in  each 
year,  on  account  of  the  principal  of  the  said  judg- 
ments, the  sum  of  $800  in  addition  to,  and  over, 
and  above  the  semi-annual  interest  upon  the  said 
mortgages  respectively,  until  the  whole  amount 
due  upon  the  said  judgments  is  paid. 

**3,  Provides  that  if  the  net  rentals  do  not 
yield  the  sum  of  $800  per  annum,  that  then  only 
the  net  sum  realized  is  to  be  paid. 

"4.  Yietor  Guillou  is  to  render  an  account  of 
the  receipts  and  expenditures  when  -  required  by 
Keating. 

<*5.  J.  Percy  Keating  covenants  to  reassign 
the  said  two  mortgages  upon  the  principal  and  in- 
terest of  the  said  two  judgments  being  paid. 

<<  Under  this  agreement  and  the  foregoing  facts 
it  is  claimed  that  Yietor  Guillou,  the  accountant, 
should  be  surcharged  with  the  sum  above  men- 
tioned. 

'U.  Because  he  was  the  mortgagee  of  the 
premises  in  possession  thereof,  and  therefore 
bound  to  faithfully  account  for  the  proceeds 
thereof. 

*^  2.  If  he  was  not  in  possession  thereof  him- 
self, his  agent,  Rene  Guillou,  was,  and  that  he  is 
bound  by  the  acts  of  his  agent. 

**  With  regard  to  the  first  proposition  the  evi- 
dence shows  that  in  point  of  fact  Mr.  Yietor  Gu- 
illou never  was  in  possession  of  the  premises  nor 
exercised  any  act  of  ownership  about  the  same. 
That  the  title  was  in  Rene  Guillou,  and  Ims  al- 
ways continued  to  be  so  down  to  the  present  time. 


He  has  rented  the  same,  paid  the  taxes,  water- 
rent,  interest  on  incumbrances,  and  exercised 
every  other  act  of  ownership.  The  only  evidence 
ofiered  to  show  that  Mr.  Victor  Guillou  was  in 
possession  as  mortgagee  was  the  clause  of  the  fore- 
going agreement  which  recites  that  Mr.  Rene  Guil- 
lou covenants  to  assign  to  Yietor  Guillou,  execu- 
tor, all  leases  made  and  to  be  made  for  any  part  or 
portion  of  the  said  premises.  With  reference  to 
this  clause,  Mr.  Guillou  testified  that  the  leases 
were  only  assigned  to  him  as  an  additional  secu- 
rity for  his  claim,  and  that  of  the  other  two  cred- 
itors, and  to  protect  them  all  against  the  attach- 
ing creditors  of  Rene  Guillou,  who  had  judgment 
creditors  who  were  attaching  the  rent  in  the  hands 
of  the  tenants  of  the  building,  and  thus  mak- 
ing trouble.  In  view  of  the  undisputed  fact  that 
Rene  Guillou  had  always  been  in  possession  of 
the  building,  the  Auditing  Judge  fails  to  see  in 
this  covenant  any  evidence  sufficient  to  find  that 
the  accountant  in  this  case  was  in  possession 
thereof  as  mortgagee. 

<^  The  next  question  to  consider  is  whether  Rene 
Guillou  was  in  possession  of  the  premises  as 
agent  of  the  accountant,  and  if  so,  is  the  account- 
ant responsible  for  his  acts. 

<<  Before  considering  this  question  let  us  look, 
for  a  moment  at  the  claim  presented  by  the 
claimant.  It  is  composed  of  five  items,  which  ap- 
pear to  have  been  picked  out  of  the  account-book 
which  Mr.  Rene  Guillou  kept  with  this  property 
and  produced  at  the  audit,  vis : — 

No.  1.  Items  previous  to  August  26,  1879  |1,266.80 

2.  Interest  to  Colladay,  Trout  k  Co    .  3,240.00 

3.  Rep»ini  of  fire         .        .        .        .  286.48 

4.  Paid  on  account  of  Second  National 

Bank.        .....      1,834.80 

5.  Balance   for   the   year    1882   not 

brought  foward         .        .        .      1,087.03 


Deduct  errors,  etc. 


$7,716.11 
300.00 

17,416.11 

"  With  regard  to  item  No.  1,  it  refers  to  some- 
thing which  happened  before  the  mortgage  to 
Victor  Guillou  was  executed,  and  before  he  had 
anything  whatever  to  do  with  this  property  at 
Fourth  and  Cherry  streets.  The  Auditing  Judge 
fails  to  see  anything  upon  which  this  charge  can 
be  based.  Besides,  the  account  of  the  executor 
was  filed  in  1881,  and  the  Auditor's  report  there- 
on was  confirmed  in  1882,  without  exception  or 
objection  from  any  one.  That  adjudication  can 
hfl^y  be  opened  now  without  a  bill  of  review. 

<<  With  regard  to  item  No.  2.  It  appears  that 
when  Mr.  H^e  Guillou  was  rebuilding  the  pre- 
mises at  Fourth  and  Cherry,  the  same  having 
been  destroyed  by  fire,  he  did  not  have  quite 
enough  money  from  the  insurance  companies  to 
finish  the  same,  so  he  borrowed  $12,000  from 
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Mrs.  Vezin  to  complete  it.  To  secure  this 
money  he  executed  a  bond  and  mortgage  upon 
the  premises  and  gave  it  to  her.  Mrs.  Vezin  re- 
turned the  bond  and  mortgage  to  him,  and  said 
she  preferred  to  have  notes  for  this  money,  so  he 
gave  her  notes,  and  did  not  record  the  bond  and 
mortgage.  He  paid  her  the  interest  the  same  as 
if  it  was  a  bond  and  mortgage  for  some  time,  and 
then  it  transpired  that  the  money  did  not  belong 
to  her,  but  to  Colladay,  Trout  &  Co.  The  in- 
terest was  continued  to  be  paid  to  them  the  same 
as  if  they  held  a  mortgage.  The  money  went  into 
construction  of  the  building,  and  Mr.  Rene  Guil- 
lou  treats  it  the  same  as  if  it  was  secured  by  the 
mortgage,  as  it  was  originally  intended  it  should 
be. 

"  With  regard  to  item  No.  3.  There  was  no 
sufficient  explanation  offered  by  Mr.  Rene  Guillou 
why,  when  there  were  ample  insurance  policies 
in  the  hands  of  the  mortgagees,  he  did  not  have 
the  insurance  companies  pay  the  slight  loss  occa- 
sioned by  this  fire. 

'<With  regard  to  item  No.  4.  The  Second 
National  Bank  had  obtained  a  judgment  against 
Rene  Guillou  for  this  sum,  upon  which  it  had 
issued  an  attachment  execution,  and  had  sum- 
moned all  the  tenants  of  this  building  as  gar- 
nishees. The  tenants  refused  to  pay  rent,  and  it 
only  remained  for  Mr.  Guillou  to  raise  the  money 
and  pay  this  judgment,  as  otherwise  the  plaintiff 
in  execution  would  have  collected  it  from  the 
tenants.  * 

"  "With  regard  to  item  No.  5.  This  appeared 
to  have  been  an  error  in  Mr.  Rene  Guillou's 
book,  which  he  was  unable  to  explain  at  the 
audit,  and  he  appeared  to  be  surprised  when  his 
attention  was  called  to  it. 

"Whether  these  payments  were  or  were  not 
properly  made  by  Mr.  Rene  Guillou,  how  is  the 
accountant  in  any  event  to  be  held  responsible 
for  them? 

<*Mr.  Rene  Guillou  was  the  owner  of  the 
building,  the  title  was  in  his  name,  and  the  rents 
received  were  his,  and  he  may  be  considered  as 
having  the  right  to  do  what  he  pleased  with  his 
own,  excepting  that  he  had  voluntarily  agreed  with 
the  creditors  of  the  building  to  assume  the  con- 
trol and  management  of  it,  and  apply  the  income 
to  pay  the  claim,  in  the  effort  to  work  out  the 
salvation  of  them  all.  *Each  of  them  recognized 
the  fact  that,  with  prior  mortgages  amounting  to 
$151,000,  to  push  his  particular  claim  meant  per- 
haps the  entire  loss  of  it ;  and  as  the  accountant 
in  this  case  was  behind  them  all  in  the  mortgage 
of  this  estate,  a  much  greater  reason  existed  in 
his  case  for  endeavoring  to  preserve  the  property^ 
than  in  the  case  of  any  of  the  others,  for  while 
in  th«  case  of  a  sheriff's  sale  they  might  possibly 
get  something,  his  prospects  of  doing  so  were  so 
very  contingent  and  remote  as  to  amount  to  no 


prospect  whatever.  Therefore  it  was  that  in  the 
agreement,  above  recited  the  main  eonsidenitioD 
of  all  appeared  to  be  to  keep  down  the  taxes  and 
interest  on  the  prior  incumbrances  in  the  hope 
that,  if  they  could  carry  the  property  along,  the 
time  might  arrive  when  the  value  of  real  estate 
would  so  much  improve  that  a  sale  might  be  made 
of  this  particular  property  at  a  figure  that  would 
leave  them  all  out  of  it  without  a  loss.  There  is 
no  doubt  that  this  was  the  effort  of  the  acoountant 
as  yrell  as  the  others  interested,  and  in  that  effi>rt 
Rene  Guillou,  while  he  was  the  owner  of  the 
premises,  appears  to  have  been  acting  as  the  agent 
for  them  all.  His  interests  were  tied  up  with 
theirs.  If  the  property  could  be  saved  froiti  a 
sheriff's  sale,  and  sold  privately,  there  might  be 
something  for  him,  but  if  it  went  to  a  sheriff's  sale 
all  was  gone.  In  the  report  of  the  Auditor  on 
the  first  account  he  speaks  of  Mr.  Rene  Guillou 
as  the  agent  of  the  accountant  to  manage  this 
property,  but  from  all  that  the  Auditing  Judge 
can  see  in  the  evidence  in  this  case  the  foregoing 
is  the  extent  of  his  agency.  He  represented  afi 
interests,  his  own  included,  in  the  c^rt  to  save 
a  very  valuable  property  from  the  hammer  of  the 
sheriff. 

"  Let  us  put  this  case  in  the  worst  poesible 
aspect  for  the  accountant.  Suppose  we  consider 
Mr.  Rene  Guillou  as  the  regularly  employed  agent 
of  the  accountant,  and  that,  while  acting  in  that 
capacity,  he  collected  the  rents  of  the  premises 
and  misappropriated  them.  Would  there  be  any 
liability  upon  the  part  of  the  accountant  ?  Upon 
a  question  of  this  sort  the  test  is :  Has  the  ac- 
countant acted  in  good  faith  and  as  a  prudent 
man  would  act  in  the  management  of  his  own 
affiiirs?  There  can  be  no  question  about  this. 
Mr.  Rene  Guillou,  while  he  is  the  uncle  of  the  ac- 
countant as  well  as  of  the  cestui  que  trust  in  this 
case,  is  a  gentleman  in  whom  all  the  other  parties 
interested  in  this  building  appear  to  have  had 
confidence.  He  had  been  unfortunate,  but  there 
was  no  allegation  against  his  integrity.  The  rest 
of  the  creditors  trusted  him,  why  should  not  the 
accountant  ?  He  is  a  gentleman  who  is  in  the 
real  estate  business.  He  has  charge  of  other  es- 
tates for  other  people.  On  account  of  his  personal 
interest  in  this  property,  he  was  particularly 
adapted  for  its  management.  It  was  no  part  of 
the  accountant's  duty,  even  if  he  had  the  right,  to 
collect  the  rents  of  this  building.  He  would  have 
had  to  employ  some  one  as  his  agent.  Who 
could  be  better  employed  than  the  man  whose 
interests  were  identified  with  his  own,  and  whose 
character  for  honesty,  integrity,  and  fair  dealing 
has  never  been  questioned  ? 

*^  All  that  is  required  of  a  trustee  is  common 
skill,  prudence,  and  caution. 

^<An  executor  is  not  liable  beyond  what  he 
receives,  unless    in  case  of  gross  negligence. 
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When  he  acts  as  others  do  with  their  own  goods 
and  in  good  faith,  he  is  not  liable. 

^<  Apf^ing  these  rules  to  this  case,  the  Audit- 
ing Judge  sees  no  ground  upon  which  the  execu- 
U)r  in  this  case  can  be  surcharged  as  claimed^  and 
it  is  therefore  refused.'' 

Exceptions  filed  to  this  adjudication  by  Bella 
6.  Dabnej  and  Acelie  Yerrier  were  dismissed  by 
the  Court  in  banc,  whereupon  exceptants  appealed 
and  assigned  for  error  the  action  of  the  Court : — 

-(1)  In  dismissing  the  exceptions  filed  by  the 
exceptants,  Bella  6.  Dabney  and  Acelie  Yerrier, 
to  the  adjudic|ition  of  the  Auditing  Judge. 

(2)  In  sustaining  the  account  filed  by  Yictor 
Goillou,  executor,  etc«,  as  bis  second  and  final 
account  of  Florencio  J.  Yerrier,  deceased. 

(3)  In  confirming  the  adjudication  of  the  Aud- 
iting Judge.  • 

£,  Hunn^  Jr.^  for  the  appellants. 
An  executor  is  liable  only  for  the  want  of  or- 
dinary care ;  which  is  such  care  as  a  prudent 
man  would  use  in  guarding  his  own  estate. 
But,  ^<  generally  speaking,  if  an  executor  appoints 
another  to  receive  the  money  <A  his  testator,  and 
he  receives  it,  it  is  the  same  thing  as  if  the  ex- 
ecutor himself  had  actually  received  it,  and  will 
be  assets  in  his  hands,  and  consequently  appoint- 
ing another  to  receive  who  will  not  re-pay  is  a 
dewutavxtJ* 

Williams  on  Exrs.,  1817  (6th  Am.  ed.  1887). 
Executors  are  not  liable  for  the  mismanage- 
ment or  insolvency  of  their  agents,  which  they 
could  neither  foresee  nor  control. 
G&lhoan's  Est.,  6  Watts,  186. 
>The  converse  of  this  proposition  is  true,  that 
executors  are  liable  for  improprieties  which  they 
could  have  prevented. 

Cressman's  Est.,  2  Phila.  76. 
An  executor  guilty  of  gross  negligence  in  col- 
lecting debts  is  liable  if  they  are  lost. 
Charlton's  Appeal,  34  Pa.  St.  473. 
If  an  executor  or  administrator  trusts  assets  in 
a  careless  manner  he  is  liable  to  the  estate. 
Schrober's  Bxrs.  and  Admrs.,  §  321. 
An  executor  is  liable  for  any  loss  sustained 
through  his  lack  of  diligence  in  proceeding  to  col- 
lect the  debts  due  to  the  estate. 
Haine's  Est.,  6  Lus.  L.  Reg.  121 
Buerkle's  Est.,  28  Pitts.  L.  J.  398. 
Kier'B  Est.,  27  Id.  97. 
Rioe^B  Est.,  38  Leg.  Int.  452. 

R.  D.  MaxweU  (Samuel  S.  HoUingsworth 
with  him),  for  appellee. 

The  finding  of  an  Auditing  Judge  upon  a  ques- 
tion of  fact  is  entitled  to  the  same  weight  as  the 
▼erdict  of  a  jury,  and  will  only  be  set  aside  on 
such  grounds  as  would  justify  the  setting  aside  of 
such  verdict. 

MoConneirs  Appeal,  97  Penna.  St.  31. 

Rawling's  Appeal,  37  Legal  Int.  133. 

McNabb'8  Estate,  Id.  235. 

Fabian's  Estate,  38  Id.  185. 

Glentworth's  Appeal,  Id.  342. 


All  that  a  Court  of  Equity  requires  of  trustees 
is  common  skill,  prudence,  and  caution.  Execu- 
tors, administrators,  and  guardians  are  not  liable 
beyond  what  they  receive,  unless  in  case  of  gross 
negligence.  When  they  act  as  others  do  with 
their  own  goods  and  in  good  faith  they  are  not 
liable. 

Neff'sAppeal,  7P.  F.  S.  91. 

Payments  made  to  save  an  estate,  or  defend  its 
title  are  invariably  allowed. 
4  Kent's  Ck>m.  186  and  notes. 

May  14,  1888.  The  Court.  This  was  an 
attempt  to  surcharge  the  accountant  with  the  sum 
of  $7415.11,  for  money  which  had  never  been 
received  by  him.  The  facts  may  be  summarized 
as  follows :  When  the  testator  died  it  was  found 
tliat  the  only  estate  left  by  him  consisted  of  about 
$52,000,  which  was  in  the  hands  of  Rene  Guil- 
lou,  and  unsecured.  Mr.  Guillou  was  the  uncle 
of  the  accountant  and  of  the  appellant,  Mrs. 
Dabney./  He  was  at  that  time  the  owner  of  k 
large  amount  of  real  estate,  all  heavily  incum- 
bered. The  Yerrier  estate  was  in  debt  to  Ed- 
ward V.  Verrier  to  the  extent  of  $10,858.02. 
If  Rene  Guillou  had  been  pressed  for  the  money 
at  that  time  it  is  clear  that  the  Yerrier  estate 
would  not  have  realized  a  dollar,  either  to  pay  its 
creditors  or  the  appellants,  who  are  respectively 
the  widow  and  child  of  the  testator.  Under  such 
circumstances  the  course  pursued  was  the  only  one 
that  could  have  been  taken  with  any  show  of  good 
sense  or  business  sagacity.  Rene  Guillou  exe- 
cuted to  the  accountant,  as  executor  of  Florencio 
J.  Yerrier,  a  mortgage  in  the  sum  of  $47,300, 
upon  a  valuable  property  at  Fourth  and  Cherry, 
subject,  however,- to  prior  mortgages  amounting 
to  $151,000.  He  also  gave  accountant  another 
mortgage  on  the  same  property  for  $5000,  and  a 
mortgage  for  $5000  on  Atlantic  City  property. 
Edward  Y.  Yerrier  had  a  judgment  against  the 
estate  for  his  $10,858.02,  and  Mde.  DesChappelles 
had  an  attachment  against  the  same  estate  on  a 
judgment  against  Edward  Y.  Yerrier,  and  had 
obtained  judgment  against  the  accountant  as  gar- 
nishee in  the  sum  of  $4228.63.  As  adverse  pro- 
ceedings on  either  of  these  judgments  would  have- 
been  ruin  to  all  parties  in  interest,  and  could  have 
benefited  no  one,  an  agreement  in  writing  was 
entered  into  oh  July  1, 1881,  by  all  the  parties  in 
interest,  the  accountant  representing  the  estate  of 
his  testator,  the  most  important  feature  of  which 
was  that  Rene  Guillou  was  to  assign  to  the  ac- 
countant all  the  leases  on  the  Fourth  Street  pro- 
perty, and  to  faithfully  account  for  all  the  rentals 
of  the  said  premises.  It  is  not  needed  for  the 
purposes  of  this  case  to  specify  the  purposes  for 
which  such  rents  were  to  be  applied.  It  is  suf- 
ficient to  say  that  the  accountant  received  only 
$800,  which  amount  appears  in  his  account  and 
is  not  the  subject  of  controversy.  The  con- 
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tention  is  that  Rene  Guillou  applied  certain  sums 
of  money  received  for  rents  to  other  purposes, 
which  he  ought  to  have  paid  over  to  the  account- 
ant. It  is  only  just  to  saj  that  no  actual  fraud 
is  charged  in  this  matter,  but  it  is  contended  the 
accountant  should  be  surcharged  with  them 
because  Bene  Guillou  was  his  agent. 

In  considering  this  question  we  are  bound  bj 
the  findings  of  the  facts  by  the  Auditing  Judge. 
There  is  not  a  single  assignment  of  error  to  such 
findings.  The  first  assignment  was  perhaps  in- 
tended to  cover  this  branch  of  the  case,  but  it  is 
not  in  conformity  to  the  rules  of  Court,  and  will 
not  therefore  be  considered. 

We  have,  then,  the  facta  distinctly  found  that 
Rene  Guillou  remained  in  possession  of  the  premi- 
ses, collected  the  rents,  paid  the  taxes,  interest  on 
prior  liens,  etc. ;  and  that  the  accountant  never 
was  in  possession  as  mortgagee ;  that  the  leases 
were  assigned  to  him  merely  as  an  additional  se 
curity  to  the  mortgage  held  by  the  estate,  and 
tliat  of  the  other  two  creditors,  parties  to  the 
agreement,  and  to  protect  them  all  against  the 
attaching  creditors  of  Rene  Guillou;  that  the 
latter  was  the  agent  of  all  parties  in  interest,  and 
not  of  the  accountant  merely ;  that  he  represented 
all  interests,  his  own  included,  in  the  effort  to 
save  a  very  valuable  property  from  the  hammer 
of  the  sheriff. 

Under  such  circumstances  we  need  not  discuss 
the  several  items  with  which  it  was  attempted 
to  surcharge  the  accountant.  It  would  be  hard 
and  inequitable  to  hold  him  for  the  acts  and 
omissions  of  Rene  Guillou,  acting  as  he  was  as 
the  agent  of  all  parties  in  a  family  affair,  and 
where  the  accountant  himself  had  no  personal 
interest  in  it  whatever.  The  accountant  appears 
to  have  acted  in  entire  good  faith  in  an  attempt 
to  save  a  valuable  property  from  destruction, 
which  effort  has  been  in  part  successful,  and  may 
eventually  prove  entirely  so. 

If,  however,  we  treat  Rene  Guillou  as  the 
agent  of  the  accountant  solely,  which  is  the  most 
unfavorable  view  for  the  latter,  we  are  still  un- 
able to  see  any  just  reason  why  he  should  be  sur- 
charged. He  was  not  in  possession  of  the  prop- 
erty, did  not  collect  the  rents,  and  was  not  enti- 
tled to  do  so.  The  leases  were  merely  assigned 
as  collateral  and  to  prevent  attachments  which, 
if  laid,  would  sweep  away  the  rents  and  as  a 
necessary  result  prevent  their  application  to  the 
interest  and  taxes,  to  be  followed  by  foreclosures 
and  sale  of  the  property.  The  agreement  left 
the  possession  in  Rene  Guillou,  with  a  covenant 
to  account  for  the  rents  over  and  above  taxes, 
interest,  and  repairs.  It  was  no  part  of  the  duty 
of  the  executor  to  collect  the  rents  and  take 
charge  of  the  property,  and  even  had  he  volun- 
teered to  do  so  be  would  have  been  entitled  to 
employ  an  agent  for  that  purpose.    If  he  se- 


lected such  agent  with  ordinary  prudence  and 
care  he  would  not  have  been  liable  for  his  de- 
fault. There  is  much  force  in  the  remarks  of 
the  Auditing  Judge  upon  this  point.  He  says : 
^'  Suppose  we  regard  Mr.  Rene  Guillou  as  the 
regularly  employed  agent  of  the  accountant,  and 
that,  while  acting  in  that  capacity,  he  cdlected 
the  rents  of  the  premises  and  misappropriated 
them :  Would  there  be  any  liability  upon  the 
part  of  the  accountant  ?  Upon  a  question  of  this 
sort  the  test  is,  has  the  accountant  acted  in  good 
faith,  as  a  prudent  man  would  act  in  the  manage- 
ment of  his  own  affairs  ?  There  can  be  no  ques- 
tion about  this.  Mr.  Rene  Guillou,  while  he  was 
the  uncle  of  the  accountant  as  well  as  of  the  eettm 
que  trust  in  this  case,  is  a  gentleman  in  whom  all 
the  other  parties  interested  in  this  building  ap- 
pew  to  have  had  confidence.  He  has  been  un- 
fortunate, but  there  was  no  allegation  against  bis 
integrity.  The  rest  of  the  creditors  trusted  him 
— why  should  not  the  accountant  ?  He  is  a  gen- 
tleman who  is  in  the  real  estate  business.  He 
has  charge  of  other  estates  for  other  people.  On 
account  of  his  personal  interest  in  this  property, 
he  was  particularly  adapted  for  its  management 
It  was  no  part  of  the  accountant's  duty,  even  if 
he  had  the  right,  to  collect  the  rents  of  this  build- 
ing. He  would  have  had  to  employ  some  one  as 
his  agent.  Who  could  be  better  employed  than 
the  man  whose  interests  were  identified  with  bis 
own,  and  whose  character  for  honesty,  integrity, 
and  fair  dealing  has  never  been  questioned? 
All  that  is  required  of  a  trustee  is  common  skill, 
prudence,  and  caution.  An  executor  is  not  liable 
beyond  what  he  receives  unless  in  case  of  gross 
negligence.  When  he  acts  as  others  do  with 
their  own  goods,  and  in  good  faith,  he  is  not 
liable." 

Aside  from  this  the  assignments  of  error  ndse 
no  question  for  discussion.  The  first,  as  before 
observed,  is  not  in  conformity  with  the  rules  of 
Court,  and  the  others  merely  allege  error  in  con- 
firming the  account  and  the  adjudication  of  the 
Auditing  Judge.  No  error  in  the  account  or 
the  adjudication  is  pointed  out,  and  the  decree 
might  well  have  been  affirmed  for  this  reason 
alone. 

The  decree  is  affirmed  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  dissented. 

Tbunket,  and  Stebbbtt,  JJ.,  absent. 

H.  0.0. 
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Jan.  *88, 143.  May  3,  1888. 

Hatfield  v.  The  Commonwealth. 

Liquor  lxcen$e  laW'-^SaU  of  domestic  wines  by 
producer  under  Act  of  April  20,  1858 — Local 
law  of  April  12,  19^7— Constitutional  law^ 
Acts  of  Assembly — Subject  of  to  be  expressed 
in  title. 

A.,  a  prodacer  of  a  domestic  wine,  sold  some  of  the 
wine  in  bottles  without  taking  out  a  license.  None  of 
the  wine  was  drank  upon  his  premises.  He  was  in- 
dicted for  a  violation  of  the  Act  of  April  12,  1867  (P. 
L  1178),  entiUed  **  An  Act  to  prohibit  the  issuing  of 
licenses  within  two  miles  of  the  Normal  School  at 
Mansfield,  Tioga  County,  Pa.,'*  and  which  in  its  second 
section  imposes  a  penalty  for,  inter  alia^  the  selling  any 
Tinoos  liquors  within  the  said  district.  A.  defended 
on  the  ground  that  he  was  authorized  to  sell  his  own 
make  of  wine,  to  be  drunk  elsewhere,  by  the  provi- 
sions of  the  Aot  of  April  20,  1858  (P.  L.  367),  which 
gives  that  right  to,  inter  aUa,  the  manufacturers  and 
producers  of  domestic  wines,  and  on  the  further  ground 
that  his  wine  was  not  intoxicating.  A.  having  been 
convicted  and  sentenced,  on  writ  of  error : 

Held  (1)  That  at  the  trial  of  an  indictment  under 
the  said  Act  of  1867  it  is  sufficient  to  prove  the  sale  of 
a  vinous  liquor  without  further  proof  that  it  was  in- 
toxicating. 

(2)  That  it  was  the  manifest  purpose  of  the  second 
section  of  the  said  Act  of  April  12,  1867,  to  prohibit 
the  sale  of  vinous  liquors  by  the  class  of  persons  to 
which  the  defendant  belonged,  who  were  protected  by 
the  Aot  of  1858,  and 

(3)  That  the  said  Act  of  April  12,  1867,  thus  con- 
tained two  subjects,  only  one  of  which,  the  prohibition 
to  issue  licenses  provided  for  in  the  first  section,  was 
expressed  in  the  title,  and  therefore 

(4)  That  the  said  second  section  of  the  said  Aot  of 
April  12,  1867,  was  unconstitutional,  as  it  oontravened 
the  constitutional  amendment  of  18&4,  which  requiredf 
that  *'  no  bill  shall  be  passed  by  the  Legislature  con- 
taining more  than  one  subject  which  shall  be  clearly 
exprened  in  the  tiUe." 

Error  to  the  Quarter  Sessions  of  Tioga  County. 

Indictment,  against  Thomas  Hatfield,  for  sell- 
ing liquor  within  a  radius  of  two  miles  of  the 
Normal  School  at  Mansfield,  Tioga  County,  Pa., 
oontrary  to  the  provisions  of  the  Act  of  April 
12, 1867. 

At  the  trial,  before  Williams,  P.  J.,  the  fol- 
lowing fact«  appeared :  The  defendant  Hatfield 
resided  at  Mansfield  and  there  manufactured  a 
domestic  wine.  He  sold  some  of  this  wine  in 
1886  by  the  bottle  at  the  place  of  manufacture, 
none  of  which  was  drunk  upon  the  premises.  He 
was  thereupon  indicted  under  the  Act  of  April 
12, 1867  (P.  L.  1178),  which  Act  provides  as 
foUows : — 

An  Aot  to  prohibit  the  issuing  of  licenses  within 
two  miles  of  the  Normal  School  at  Mansfield,  Tioga 
Connty,  Pennsylvania. 

SicnoH  1.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Pennsyl- 
▼ania  in  General  Assembly  met,  and  it  is  hereby 


enacted  by  authority  of  the  same:  That  from  and 
after  the  passage  of  this  Act  no  license  shall  be  issued 
to  any  person  or  persons  to  sell  any  spirituous,  vinous, 
malt,  or  brewed  liquors  for  drinking  purposes  within 
a  radius  of  two  miles  of  the  No;'mal  School  at  Mans- 
field, Tioga  County,  Pennsylvania. 

Sbctior  2.  That  if  any  person  or  persons  shall  for 
purposes  aforesaid  sell  any  spirituous,  vinous,  malt, 
or  brewed  liquors  as  aforesaid  after  the  passage  of  this 
Act  within  the  limits  aforesaid,  he  or  she  upon  convic- 
tion thereof  shall  be  fined  in  a  sum  not  less  thau  fifty 
nor  more  than  two  hundred  dollars,  and  upon  a  second 
conviction  thereof,  in  addition  to  the  fine  already  im- 
posed, shall  undergo  an  imprisonment  in  the  county 
jail  for  a  period  of  not  more  than  three  months.  iVo- 
videdf  howevery  That  persons  who  are  already  licensed 
to  sell  spirituous,  vinous,  malt,  or  brewed  Liquors  as 
aforesaid  shall  not  be  prevented  from  selling  the  same 
until  after  the  expiration  of  their  license. 

The  sale  of  a  vinous  liquor  was  proved,  but  it 
was  proved  that  the  liquor  made  and  sold  by 
defendant  had*  no  intoxicating  properties. 

The  defendant  defended  on  the  grounds  that 
he  was  authorized  to  do  as  he  had  done  by  the 
eighth  section  of  the  Act  of  April  20,  1858  (P. 
L.  867),  which  was  as  follows : — 

Sscnoir  8.  That  manufacturers  and  producers  of  cider 
and  domestic  wines  and  bottlers  of  cider,  perry,  ale,  por- 
ter, or  beer,  not  otherwise  engaged  in  the  sale  of  intoxi- 
cating liquors,  nor  in  keeping  any  tavern,  oyster  house, 
or  cellar,  restaurant,  or  place  of  amusement,  enter- 
tainment, or  refreshment,  shall  be  allowed  to  sell  the 
same  by  the  bottle  or  domestic  wines  and  cider  by  the 
gallon,  without  taking  out  license:  Provided,  That 
such  liquor  is  not  drank  upon  such  premises  where  sold 
nor  at  any  place  provided  by  such  seller  iot  that  pur- 
pose. 

The  defendant  requested  the  Court  to  charge 
as  follows : — 

"  (1)  The  eyidencib  shows  that  the  defendant 
sold  only  wines  of  his  own  manufacture,  and  at 
the  place  where  manufactured,  by  the  bottle  and 
not  to  be  drank  on  the  premises ;  he  cannot  there- 
fore be  convicted  of  selling  wine  in  violation  of 
the  provisions  of  the  Act  of  the  12th  April, 
1867."     Answer.    Refused. 

^^  (2)  That  there  was  no  evidence  that  the 
alleged  wine  sold  by  the  defendant  was  intoxica- 
ting, and  the  verdict  of  the  jury  should  be  <  not 
guilty.* "     Answer.     Refused. 

The  Court  charged  the  jury  that  if  the  de- 
fendant sold  the  wine  as  he  was  charged  in  the 
indictment  he  could  be  found  guilty  of  a  violation 
of  the  said  Act  of  1867.  Verdict,  guilty*  and 
defendant  sentenced  to  pay  a  fine  of  $50  and 
costs.  Whereupon  the  defendant  took  this  writ 
assigning  for  error,  inter  alia^  the  refusal  of  his 
two  points  as.  above  set  forth,  and  further  that  the 
"  Court  erred  in  charging  the  jury  that  the  de- 
fendant could  be  convicted  under  the  second  sec- 
tion of  Act  of  12th  of  April,  1867,  for  the  reason 
that  the  purpose  of  the  Act  as  shown  by  its  title 
was  only  to  prevent  the  granting  of  licenses ;  and 
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the  construction  given  to  said  Act  bj  the  Court 
would  render  said  Act  unconstitutional."  ' 

J,  W,  Adams  and  if.  F.  Elliott  (with  whom 
was  F.  E,  Watrous)y  for  the  plaintiff  in  error. 

If  the  construction  placed  upon  the  second  sec- 
tion of  the  Act  of  1867,  by  the  Court  below  is 
correct,  then  said  section  is  unconstitutional  and 
Toid  because  it  conflicts  with  the  provisions  of 
the  constitutional  amendment  adopted  in  1864, 
that  no  bill  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
the  title.     The  title  is  part  of  the  Act. 
Ely's  Appeal,  20  Smith,  311.    • 
R.  R.  Ck).  V.  Riblet,  16  Id.  169. 
The  Act  of  1867  contains  no  repealing  clause, 
but  if  the  construction  of  the  Court  below  be 
given  it,  it  repeals  the  eighth  section  of  Act  of 
1858  by  implication. 

These  two  Acts  should  be  so  construed  that  both 
can  stand. 

Sifred  V.  Com'th^  8  Out.  179. 
John  W.  Mather^  district  attorney  (with  him 
Robert  K.  Young  and  George  W.  Merrick),  for 
defendant  in  error. 

The  Act  of  1867  is  constitutional. 
Yeager  v.  Weaver,  14  Smith,  428. 
Allegheily  Co.  Home's  Appeal,  27  Id.  80. 
R.  R.  Co.  y.  Riblet,  16  Id.  169. 
Blood  V.  Meruelliott,  3  Id.  391. 

May  14, 1888.  The  Court.  The  defendant 
below  was  convicted  of  unlawfully  selling  "  spiritu- 
ous, vinous,  malt  and  brewed  liquors  for  drinking 
purposes  within  a  radius  of  two  miles  ok'  the  Nor- 
mal School,  at  Mansfield,  in  the  county  of  Tioga." 
The  indictment  was  laid  under  the  Act  of  12th 
April,  1867,  entitled  "  An  Act  to  prohibit  the 
issuing  of  licenses  within  two  miles  of  the  Normal 
School,  at  Mansfield,  Tioga  County,  Pennsyl- 
vania," the  first  section  of  which  forbids  the 
granting  of  any  license  within  the  designated 
territory,  to  sell  any  of  the  liquors  above  stated ; 
and  the  second  section  of  which  prohibits  their 
.  sale  by  any  one  within  the  said  limits,  and  im- 
poses a  fine  of  not  tess  than  fifty,  nor  more  than 
two  hundred  dollars  for  a  first  conviction  of  such 
offence,  and  both  fine  and  imprisonment  upon  a 
second  conviction. 

The  defendant  resided  at  Mansfield,  and  was 
engaged  in  the  manufacture  of  domestic  wines, 
which  he  sold  by  the  bottle  to  some  extent,  but 
not  for  drinking  on  the  premises.  It  was  con- 
ceded that  he  could  not  be  convicted  of  this  under 
the  general  laws  in  force  at  the  time  the  defen- 
dant was  indicted  for  the  reason  that  under  the 
eighth  section  of  the  Act  of  20th  April,  1858 
(P.  L.  865),  producers  o^  cider  and  domestic 
wines,  who  are  not  otherwise  engaged  in  the 
liquor  trafilic,  are  permitted  to  sell  by  the  bottle 
without  license,  ^^  provided  that  such  liquor  is  not 
drank  upon  the  premises  where  sold,  nor  at  any 
place  provided  by  the  seller  for  that  purpose." 


Upon  the  tri^d  below  the  defendant  asked  the 
Court  to  instruct  the  jury  that  *'  there  is  no  eri- 
dence  that  the  alleged  wine  sold  by  the  defendant 
was  intoxicating,  and  the  verdict  of  the  jury 
should  be  not  guilty."  The  learned  Judge  re- 
fused this  instruction  very  properly.  The  inquiry 
was  whether  the  defendant  sold  vinous  liquor,  if 
he  did,  the  Act  prohibited  such  sale  and  imposed 
a  penalty  upon  the  offending  party.  Just  how 
much  alcohol  there  might  be  in  the  wine  was 
foreign  to  the  issue. 

The  second  and  only  other  ground  of  defence 
which  we  shall  notice  was  that  Qie  title  of  the  Act 
does  not  sufficiently  indicate  its  object,  and  that 
the  Act  itself  for  this  reason  is  unconstitutional. 

The  titte  of  the  Act  is  notice  to  all  the  world 
that  no  licenses  will  be  granted  to  sell  liquors 
within  two  miles  of  the  Normal  School.  The 
first  section  was  strictly  germane,  as  it  merely 
prohibited  the  granting  of  licenses  within  said 
territory.  The  second  section  made  it  an  offence, 
punishable  as  therein  provided,  for  any  person  to 
sell  spirituous,  vinous,  malt,  or  brewed  liquors  for 
drinking  purposes  within  the  proscribed  territory. 

It  is  difficult  to  see  the  object  of  the  second 
section  if  it  was  intended  to  affect  only  ]>er8on8 
living  in  Mansfield,  or  within  the  radius  referred 
to,  who  are  not  entitled  at  the  time  of  the  passage 
of  the  Act  to  sell  vinous  liquors  without  a  license  r 
as  to  all  such  persons,  there  was  no  necessity  for 
the  passage,  as  the  offence  of 'selling  without  li- 
cense was  punishable  under  the  general  law  of  the 
State.  But  the  general  law  would  uoi  reach  the 
case  of  this  defendant,  and  perhaps  others,  who, 
as  before  observed,  were  protected  by  the  Act  of 
1858.  It  is  manifest,  we  think,  that  the  purpose  of 
the  Act  of  1867  was  to  prohibit  the  sale  of  vinous 
liquor  by  this  class  of  persons.  This  purpose  could 
have  been  attained  by  a  direct  repeal  of  the  Act  of 
1858,  or  the  Act  of  1867  would  perhaps  have  been 
sufficient  had  the  tit]e  conformed  to  the  constitu- 
tional requirements.  It  contains  two  distinct 
subjects,  and  only  one  of  them  is  referred  to  in 
the  title.  A  saloon  keeper  in  Mansfield,'  upon 
looking  at  the  title,  might  iairiy  infer  that  the 
Act  would  contain  a  section  punishing  him  for 
selling  after  his  license  had  expired.  He  would 
know  in  any  event  that  he  could  be  punished 
under  the  general  law  for  selling  without  license. 
But  how  could  this  defendant,  or  a  farmer  living 
within  the  radius,  know,  or  what  was  there 
in  the  title  to  put  him  upon  inquiry,  that  he 
could  no  longer  sell  the  cider  made  from  his  own 
apples,  or  the  wine  from  his  own  grapes,  as  he 
had  been  accustomed  to  do  in  the  past  ?  What 
was  the  question  of  license  or  no  license  to  him  ? 
He  had  never  been  required  to  take  out  a  license 
to  sell  his  own  cider  or  wine  by  the  bottle,  and 
certainly  he  had  no  reason  to  suppose  that  an 
Act,  the  title  to  which  referred  only  to  the  pro- 
hibition of  license,  would  in  any  way  affect  him. 
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The  title  to  the  Act  is  so  palpably  mieleading 
that  we  are  constrained  to  saj  that  the  second 
section  thereof  cannot  stand.  The  first  section  is 
not  open  to  this  objection,  so  that  the  prohibition 
as  to  granting  licenses  within  two  miles  of  the 
Normal  School  remains  in  force ;  and  while  we 
sincerelj  regret,  for  the  good  of  the  children  at 
the  school,  that  the  second  section  of  the  Act  of 
1867  cannot  be  sustained,  a  partial  remedy  may 
perhaps  be  found  in  the  present  license  law  which 
prohibits  the  sale  of  vinous  liquor  to  minors.  I 
do  not  think  that  the  eighth  section  of  the  Act  of 
2(Hh  April,  1858,  was  intended  to  authorize  the 
sale  of  "  cider  and  domestic  wines*'  to  children 
by  any  one. 

For  the  reasons  given  this  judgment  must  be 
reversed. 

Opinion  by  Paxson,  J. 

Tbunket,  J.,  absent.  o.  k.  z. 


July  »87, 148.  April  30, 1888. 

Bennett  v«  Morrison. 

EjeeimetU — Advene  possession — Statttte  of  Limi- 
tations— Evidence  of  adverse  possession —  QueS' 
tionfor  the  jury. 

The  vendor  of  land  sold  under  articles  of  agreement 
most  not  only  in  some  way  repadiate  the  agreement, 
but  must  take  actual  possession  of  the  premises,  either 
in  person,  hy  an  agent,  a  tenant,  or  anotlier  vendee,  in 
order  so  to  hreak  the  relation  which  his  vendee  sus- 
tains to  him  under  the  agreement  as  to  enable  the 
Statute  of  Limitations  to  b^in  to  run  in  the  vendee's 
favor. 

Where  judgment  by  default  is  recovered  in  ^  ac- 
tion of  ejectment  to  enforce  specific  performance  of  a 
eontract  for  the  sale  of  land  under  articles  of  agree- 
ment, but  no  habere  facUu  is  issued  and  no  subsequent 
proceedings  are  had  upon  the  judgment,  such  a  re- 
covery does  not  destroy  the  privity  between  the  vendor 
and  vendee  so  as  to  make  the  possession  of  the  vendee 
an  adverse,  hostile  poesession  sufficient  to  give  him 
title  under  the  Statute  of  Limitations. 

A.  having  entered  into  articles  of  agreement  with  B. 
for  the  sale  of  certain  land,  recovered  judgment  by 
default  in  an  action  of  ejectment  against  B.  to  enforce 
the  contract.  No  writ  of  habere  facias  was  issued  and 
no  farther  prooeedings  were  had  upon  this  judgpnent, 
but  A.  subsequently  sold  the  land  to  C.  B.  and  his 
vendees  continued  in  possession  for  more  than  22 
years,  when  C.*8  vendee  brought  an  action  of  eject- 
ment against  B.'s  vendee,  claiming  that  B.  had  made 
An  agreement  by  whic^  he  surrendered  his  interest  to 
A.  and  had  directed  the  sale  to  C.,  and  that  B.'s  ven- 
dee, the  defendant,  was  in  as  a  tenant  of  C.  only. 
B.'b  Tendee  set  up  for  the  defence  of  adverse  posses- 
sion for  more  than  21  years,  and  testified  that  during 
that  period  he  had  paid  the  taxes  and  paid  no  rent 
to  C,  but  had  claimed  the  property  as  his  own,  and 


that  his  possession  had  been  open,  notorious,  and  con- 
tinuous.    These  facts  were  denied  by  the  plaintiff : 

Hddf  that  while  no  adverse  possession  was  shown 
by  the  mere  recovery  of  the  judgment,  the  other  evi- 
dence on  behalf  of  the  defendant  was  sufficient  to  sub- 
mit to  the  jury  on  that  point,  and  that  the  Court  erred 
in  withdrawing  it  from  them  and  directing  a  verdict 
in  favor  of  the  plaintiff. 

Error  to  the  Common  Pleas  ofWarren  County. 

Ejectment,  by  Henry  W.  Morrison  and  Mary 
C.  Morrison,  his  wife,  in  right  of  said  wife, 
against  Joseph  C.  Bennett  and  Ann  Bennett, 
for  a  lot  in  Warren  Borough. 

On  the  trial,  before  Brown,  P.  J.,  the  follow- 
ing facts  appeared :  Prior  to  the  year  1862  Ra- 
chel Weatherbee  was  the  owner  of  about  an  acre 
of  land  now  in  the  borough  of  Warren.  At  some 
time  during  that  year  she  sold  the  land  to  Chester 
Dennison,  by  articles  of  agreement.  Dennison 
went  into  possession  and  built  a  small  house  there- 
on ;  but  not  complying  with  his  agreement  to  pay 
for  the  land,  on  April  15, 1862,  Mrs.  Weatherbee 
began  an  action  of  ejectment  against  him  for  non- 
payment of  the  purchase- money.  The  writ  was 
duly  served,  and  upon  September  6,  1862,  judg- 
ment by  default  was  entered  for  the  plaintiff.  No 
writ  of  habere  facias  possessionem  was,  however, 
issued  on  the  judgment  so  obtained,  and  nearly 
twenty-two  years  elapsed  before  the  present  suit 
was  begun.  Dennison,  on  or  about  the  first  of 
August^  1863,  for  a  small  sum  of  money  ($15) 
surrendered  the  possession  of  the  premises  to  the 
defendant,  Joseph  C.  Bennett,  and  delivered  to 
him  the  key  of  the  house.  On  the  fourth  of  Au- 
gust, 1863,  the  defendant  placed  a  tenant  in  the 
house,  who  remained  there  until  the  following 
spring,  when  the  defendant  moTed  in  with  his 
family,  consisting  of  himself,  his  father  and  his 
mother,  and  a  sister,  who  was  the  co-defendant 
in  this  suit.  In  1864  James  Bennett,  a  brother 
of  the  defendant,  puVchased  the  land  in  question 
from  Mrs.  Weatherbee,  and  the  plaintiffs  claimed 
title  by  mesne  conveyances  through  him. 

The  defendants  claimed  that,  by  the  action  of 
Mrs.  Weatherbee  in  bringing  ejectment  under 
the  articles  of  agreement,  the  possession  of  Denni- 
son, which  before  was  under  Mrs.  Weatherbee, 
was  terminated,  as  to  that  relation,  and  that 
thereafter  it  was  adverse  and  hostile ;  that  such 
adverse  possession  in  Dennison  and  his  vendee, 
Joseph  C.  Bennett,  was  continuous  during  more 
than  twenty-two  years  before  this  suit  was  begun, 
during  which  time  the  defendant  lived  upon  the 
premises  as  his  home,  in  the  same  house  that 
Dennison  built,  paying  the  taxes  and  keeping  up 
the  fences  made  by  Dennison  ;  and  that  this  ad- 
verse possession  was  visible,  open,  and  notorious. 
He  therefore  claimed  that  the  plaintiff  was 
barred  by  the  Statute  of  Limitations. 

The  plaintifis  contended  that  their  title  by  the 
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record  was  good,  and  that  there  was  nothing  done 
by  Mrs.  Weatherbee  which  made  Dennison's 
possession  adverse  and  hostile  to  her.  Tbey  also 
offered  evidence  to  show  that  Joseph  C.  Bennett, 
the  defendant,  was  never  in  possession  of  the 
premises  except  as  tenant  under  James  Bennett, 
to  whom  for  part  of  the  time  he  paid  rent  for  the 
same ;  and  that  at  the  time  Mrs.  Weatherbee  sold 
to  James  Bennett,  site  did  so  under  an  agreement 
bj  which  Dennison  surrendered  his  contract  with 
her.  All  this  evidence  was  contradicted  by  the 
defendant,  who  testified  that  he  had  never  paid 
any  rent  to  his  brother  James,  but  always  con- 
sidered the  property  as  his  own. 

The  defendants  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(1)  That  the  recovery  of  judgment  by  Mrs. 
Weatherbee  in  the  action  of  ejectment  brought 
by  her  against  Chester  Dennison  terminated  the 
contract  and  all  privity  between  them,  and  the 
possession  held  by  said  Dennison  thereafter  was 
hostile  and  adverse  to  that  of  Mrs.  Weatherbee. 
Refused, 

(2)  If  the  jury  believe  that  Chester  Dennison 
transferred  his  possession  to  Joseph  Bennett,  the 
defendant,  such  transfer  was  an  assertion  of  his 
hostile  and  adverse  possession  as  against  Mrs. 
Weatherbee  and  everybody  else.  Refused  so  far 
as  the  same  is  claimed  to  be  applicable  to  the 
case  on  trial  under  any  evidence  in  the  case. 

The  Court  charged,  inter  alia^  as  follows: 
<<The  plaintiffs  having  exhibited  a  title  to  the 
property  in  dispute  perfect  on  its  face,  we  think 
there  is  [no  evidence  to  go  to  the  jury  of  such 
adverse  possession  in  the  defendant  and  those 
under  whom  he  claims,  as  will  defeat  the  plain- 
tiffs' right  to  a  verdict].  Therefore  we  say  to 
you  that  upon  the  undisputed  evidence  your  ver- 
dict should  be  in  favor  of  the  plaintifis." 

Verdict  for  the  plaintiffs  and  judgment  thereon. 
Whereupon  the  defendants  fook  this  writ,  assign- 
ing for  error  the  refusal  of  their  points,  the  por- 
tion of  the  Judge's  charge  within  brackets  as 
above,  and  the  action  of  the  Court  in  directing  a 
verdict  in  favor  of  the  plaintiffs. 

W.  M,  Lindsey  (S.  P.  Johnson  and  James  0. 
Parmlee  with  him),  for  plaintiffs  in  error. 

Whenever  the  legal  title  is  in  one  and  the 
beneficial  interest  in  another,  these  form  but  one 
title,  but  as  soon  as  the  trustee  disclaims  and  acts 
adversely  to  the  cestui  que  trust  the  Statute  of 
Limitations  will  begin  to  run. 

Phipher  v.  Lodge,  4  8.  &  R.  569. 

Crnisd  Dig.,  tit.  12,  oh.  1,  ^§  29,  30. 

Blight's  Lessee  v.  Rochester,  7  Wheaton,  548. 

Rush  V,  Barr,  1  Watts,  120. 

Price  on  Lim.  and  Liens,  119. 

Boott  V.  Gallagher,  14  S.  &  R.  833. 

Such  disclaimer  may  be  shown  by  hostile  dec- 
larations as  well  as  by  hostile  act«. 
Martin  v,  Jackson,  3  Casey,  510. 
McMasters  v.  BeU,  2  P.  &  W.  183. 


Charles  Dinsmoor  {James  Oahle  with  him), 
for  defendants  in  error. 

A  recovery  of  a  judgment  by  default  in  an  action 
of  ejectment  to  enforce  performance  of  a  contract 
of  articles  of  agreement,  not  followed  by  any  pos- 
session, either  in  person,  or  through  a  tenant, 
agent,  or  other  vendee  on  the  part  of  the  plaintiff 
to  the  action,  is  not  equivalent  to  an  entry,  so  as 
to  break  the  relationship  between  the  vendor  and 
vendee  under  the  agreement. 

PoweU  V.  Smith,  2  Watts,  126. 

Workman  r.  Guthrie,  5  Casey,  495. 

Pederiok  i;.  Searles,  5  S.  &  R.  236. 

Before  the  Statute  of  Limitations  can  com- 
mence to  run  in  favor  of  such  a  vendee,  the 
privity  between  him  and  the  vendor  must  be  dis- 
owned and  severed  by  some  unequivocal  act  of 
the  vendor. 

Gadwalader  v.  App,  31  Smith,  194. 
Bannon  t;.  Brandon,  10  Casey,  263. 
Eichelberger  t;.  Gitt,  8  Out.  64. 
Hood  V,  Hood,  2  Grant,  229. 
Martin  v,  Jackson,  3  Casey,  504. 

May  14,  1888.  The  Court.  We  do  not 
think  the  mere  fact  of  the  recovery  in  the  acti<Hi 
of  ejectment  brought  by  Mrs.  Weatherbee  against 
Chester  Dennison  rendered  the  (tossession  of  the 
latter  hostile  and  adverse  to  Mrs.  Weatherbee. 
The  judgment  was  by  default ;  the  ejectment  was 
to  enforce  the  article  of  agreement,  and  therefore 
in  affirmance  of  it.  No  subsequent  proceedings 
were  ever  had  upon  this  judgment ;  no  habere 
was  issued,  nor  was  possession  delivered  to  the 
plaintiff.  Such  a  recovery  is  not  equivalent  to 
an  entry  even  to  bar  the  Statute  of  Limitations, 
and  therefore  not  equivalent  to  actual  possession. 
(Powell  V.  Smith,  2  W.  126;  Workman  r. 
Guthrie,  29  Pa.  495.)  The  vendor  of  land  sold 
under  articles  of  agreement  must  not  only  in 
som(^  way  repudiate  the  agreement,  but  must  take 
actual  possession  of  the  premises  either  in  person, 
by  an  agent,  a  tenant,  or  another  vend^,  in 
order  to  break  the  relation  his  vendee  sustains  to 
him  under  the  agreement,  before  the  statute  will 
commence  to  run. 

If  the  recovery  in  the  ejectment  were  all  there 
is  in  the  case,  the  Court  below  would  have  been 
right  in  withdrawing  it  from  the  jury  and  direct- 
ing a  verdict  for  the  plaintiff.  But  there  is  the 
testimony  of  the  defendant  himself,  who  swears 
that  he  paid  Dennison  $15  for  the  possession  in 
1868;  that  Dennison  delivered  up  the  key  to 
him  in  pursuance  thereof,  and  that  he  has  been 
in  adverse  possession  ever  since ;  that  he  never 
paid  any  rent  to  his  brother  James;  that  he 
claimed  to  own  the  property  and  repudiated  his 
brother's  claims  as  landlord ;  and  also  that  he 
has  paid  the  taxes  thereon  continuously  since 
1863.  It  is  true  all  this  is  denied  by  the  plain* 
tiffs,  and  it  is  quite  possible  the  jury  would  find 
the  truth  oa  their  side.  But  the  evidence 
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amounts  to  more  than  a  scintilla,  and  it  was  error 
to  withdraw  it  from  the  jury. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 

Trunkey,  J.,  absent.  s.  h.  t^ 


Jtn.  '88,  26, 27, 28, 29, 30, 31, 32,  &  33.    April  24, 1888. 

The  City  of  Erie  for  use,  etc.  v.  Butler, 

owner,  etc. 

Municipal  cl(tim$ — Scire  facias  sur  municipal 
claim$ — Defence  to  by  property  owners — Fail- 
ure of  contractor  to  comply  with  his  contract 
•^Affidavit  of  drfence. 

Where  an  affidayft  of  defenoe  refers  to  a  material 
paper,  a  copy  thereof  mast  be  appended  to  the  affidavit. 

When  a  mniiicipal  oorporation  contracts  for  paving, 
and  accepts  the  work  and  pajs  for  it,  and  then  at- 
tempts to  collect  th^  same  from  the  abutting  property 
owners,  it  may  be  doubtful  whether  the  latter  may  set 
np  the  defence  that  the  contractor  has  not  done  his 
work  well  or  in  accordance  with  the  terms  of  his  con- 
tract with  the  city.  But  when  by  the  contract  the 
dty  is  not  to  be  responsible  for  the  cost  of  the  paving, 
the  contractor  being  empowered  to  file  claims  in  the 
name  of  the  city  against  the  abutting, property  owners 
and  thus  collect  the  cost  of  the  paving  from  them,  it 
is  an  established  principle  in  Pennsylvania  that  the 
said  property  owners  may  set  up  as  a  total  defence  to 
the  said  claim  the  fact  that  the  work  was  so  defec- 
tively done  as  to  be  worthless,  or  if  the  work  was  sub- 
stantially done  as  contracted  for,  but  in  some  minor 
particulars  which  do  not  materially  affect  its  useful- 
ness, the  contractor  failed,  the  property  owner  may 
have  a  deduction  therefor. 

When  in  a  scire  facias  sur  a  municipal  claim  for 
paving  done  under  a  contract  wherein  the  contractor 
te  authorized  to  file  claims  in  the  name  of  the  city 
against  the  abutting  property  owners,  the  defendant 
sets  np  the  defence  that  the  contractor  has  not  com- 
plied with  the  terms  of  his  contract,  a  copy  of  the 
contract  must  be  annexed  to  the  affidavit  in  order  that 
the  Court  may  judge  of  its  legal  effect. 

When  in  the  above  case  it  is  stated  in  the  affidavit 
that  the  work  was  to  be  approved  by  the  city  engineer, 
an  averment  '*  that  deponent  has  been  nnabletofind 
any  record  in  the  proper  office  showing  such  approval 
by  said  city  engineer''  is  evasive  and  of  no  force. 

When  in  the  above  case  the  afiidavit  alleged  that 
the  contract  called  for  a  concrete  foundation  for  the 
pavement,  and  then  avers  *'  that  in  fact  the  material 
used  for  said  bed  or  foundation  was  a  poor  and  in- 
ferior stuff,  wholly  unfit  for  the  purpose  for  which  it 
was  used,  being  soft  and  incapable  of  hardening  into  a 
solid  mass,  or  of  making  a  g<x>d  and  proper  foundation, 
as  provided  in  said  contract,"  this  is  a  mere  opinion  or 
ooDclusion  of  the  defendant,  expressed  with  sufficient 
confidence,  but  wholly  unsupported  by  any  facts,  and 
therefore  the  affidavit  is  defective. 

When  to  such  a  scire  facias  sur  municipal  claim  for 
paving,  an  affidavit  is  filed  which,  in  addition  to  the 
above  defects,  Hails  to  allege  any  special  fault  in  the 
pavement  in  fh>nt  of  defendant's  house,  and  there  is  no 


averment  that  the  pavement  is  not  now  such  as  to  be 
reasonably  satisfactory,  a^d  capable  of  being  used  for 
the  purpose  for  which  it  was  intended,  and  while  it 
states  that  the  work  is  not  worth  the  price  charged,  does 
not  state«what  it  is  worth,  the  affidavit  is  insufficient 
and  the  plaintiff  ia  entitled  to  Judgment. 

Writs  of  error  to  the  Common  Pleas  of  Erie 
County. 

These  were  eight  different  writs  of  scire  facias 
sur  municipal  claims,  to  recover  for  paving, 
wherein  the  City  of  Erie  to  the  use  of  the  Barber 
Asplialt  Paving  Company  was  the  plaintiff,  and 
M.  J.  Butler,  Wm.  BjU,  Sr.  d  aL^  the  owners 
oi:  reputed  owners  of  eight  different  properties 
abutting  on  the  street  that  bad  been  paved  were 
the  defendants.  The  respective  defendants  each 
filed  an  afSdavit  of  defence,  as  follows : — 

''  That  the  real  plaintiff,  the  Barber  Asphalt 
Paving  Company,  to  secure  the  contract  for  lay- 
ing said  pavement  on  Eighth  Street,  in  said  city 
of  Erie,  and  to  induce  deponent  and  other  owners 
of  lots  on  said  street  to  sign  petitions  to  city 
counsels,  by  its  agent  and  manager,  one  C.  O. 
Warren,  represented  to  many  lot  owners  along 
said  street,  and  it  was  stated  to  deponent  by 
6.  D.  Fassett,  who  obtained  deponent's  signature 
to  said  petition,  and  said  Warren  caused  it  to  be 
generally  understood  and  believed  that  the  cost 
of  said  pavement  should  not  and  would  not  ex- 
ceed two  dollars  for  each  square  yard ;  that  de- 
ponent would  not  have  signed  said  petition  but 
for  this  representation  so  made  by  said  Warren, 
and  the  belief  and  reliance  of  deponent  on  the 
same;  that  in  fact  the  amount- now  claimed  by 
plaintiffs  is  over  three  dollars  per  yard,  and  more 
than  thirty-three  per  cent,  above  the  cost  stated 
by  said  C.  O.  Warren,  agent  of  said  Barber 
Asphalt  Paving  Company,  to  induce  signatures 
to  said  petitions. 

^'  That  there  was  no  competiti6n  for  said  work 
of  laying  said  so-called  asphalt  pavement,  but  that 
the  said  plaintiffs  secured  the  contract  for  the  same 
at  their  own  price  from  the  city  authorities. 

^<  That,  as  will  appear  from  the  entire  trans- 
action, and  as  deponent  believes  he  can  prove, 
it  roust  have  been,  and  was,  well  known  to  the 
said  Barber  Asphalt  Paviiig  Company,  as  well  as 
to  the  authorities  of  the  city  of  Erie,  that  there 
was,  in  fact,  no  legal  power  or  right  in  said  city 
to  levy  and  collect  assessments  for  the  said  pro- 
posed pavement,  and  a  mudi  larger  price  was 
agreed  upon  for  this  reason ;  that  the  said  price 
is  not  only  largely  in  excess  of  the  cost,  as  repre- 
sented by  said  Fassett  and  others,  and  by  said 
Warren  that  it  would  be,  but  it  is  unconscionable 
and  extortionate. 

<'  That,  by  the  terms  of  the  contract  made  be- 
tween said  Barber  Asphalt  Paving  Company  and 
the  said  city  of  Erie,  it  was,  among  other  things, 
expressly  stipulated  as  follows  :— 
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"  And  it  is  expressly  agreed  and  understood 
that  the  city  of  Erie  shall  not  be  liable  for  the 
payment  of  any  part  of  the  cost  of  said  pavement, 
except  street  intersections,  whether  said  assess- 
ments shall  be  collected  or  collectible  from  the 
property  owners  or  not,  save  as  to  actual  amounts 
received  by  the  city  treasurer  from  the  property 
owners  to  apply  on  such  assessments;  but  the 
contractor  may,  at  his  own  expense,  file  municipal 
liens  in  the  name  of  the  city  of  Erie,  for  his  use, 
against  the  property  assessed,  if  he  so  desires. 

"  That,  by  the  stipulations  and  specifications 
of  said  contract,  the  so-called  asphalt  was  agreed 
to  be  laid  on  a  foundation  of  concrete. 

*''  That  the  most  essential  part  of  said  pave- 
ment is  the  foundation,  it  being  indispensible  to 
the  permanency  and  value  of  the  same  that  the 
material  of  such  foundation  should  be  a  real  and 
substantial  concrete,  coalescing  into  a  solid  mass, 
00  as  to  become  hard  and  to  make  a  solid  bed, 
thoroughly. bound;  but  that  in  fact  the  material 
used  for  said  bed  or  foundation  was  a  poor  and 
inferior  stufl^,  wholly  unfit  for  the  purpose  for 
which  itfWas  used,  being  soft  and  incapable  of 
hardening  into  a  solid  mass,  or  of  making  a  good 
and  proper  foundation,  as  provided  for  in  said' 
contract. 

**  That  it 'was  further  provided  by  said  contract 
that  all  of  said  work  was '  to  be  well  done,  and 
with  good  materials,  and  to  be  subject  to  the  in- 
spection and  approval  of  the  city  engineer,  but 
that  deponent  has  been  unable  to  find  any  record 
in  the  proper  office  showing  such  approval  by 
said  city  engineer. 

''That,  in  consequence  of  said  omissions 
and  the  poor  and  inferior  quality  of  said  ma- 
terial, the  said  pavement  is  not  in  accordance 
with  the  contract  stipulations  aforesaid,  but  was 
poorly  and  cheaply  done,  in  a  careless,  slovenly, 
and  inferior  manner,  and  is  not  worth  the  price 
sought  to  be  collected  for  the  same ;  as  it  would 
be  a  wrong  and  oppression  upon  deponent  to 
compel  him  to  pay  for  said  pavement. 

"  Tliat,  during  the  progress  of  said  work,  the 
improper  and  inferior  manner  in  which  it  was 
being  done  attracted  public  attention,  and  a 
written  protest,  signed  by  a  large  number  of  lot 
owners  was  presented  to  said  C.  O.  Warren,  the 
agent  and  manager  of  said  Barber  Asphalt  Pav- 
ing Company,  the  same  having  the  signatures  of 
thirty-eight  lot  owners,  and  being  served  on  said 
Warren  on  the  28d  day  of  October,  1886,  but 
that  no  attention  was  paid  thereto  by  said  Warren 
or  said  Barber  Asphalt  Paving  Company. 

''  That  no  proper  care  or  attention  was  paid  by 
said  Barber  Asphalt  Paving  Company  to  prepar- 
ing the  ground  for  said  pavement;  that  it  was  not 
rolled  and  packed  down  as  it  should  have  been 
find  as  was  required  by  said  specifications,  and 
so  loose  and  soft  was  the  earth  where  the  concrete. 


or  substitute  for  concrete,  was  placed  thereon  that 
in  a  very  few  days  numerous  places  in  said  pave- 
ment sank  so  that  large  patches  had  to  be,  and 
were,  cut  out  and  replaced  in  order  to  attempt  to 
render  the  said  street  passable  and  apparently 
level  and  even  for  the  time  being." 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  then  taken  in  each  of  the 
above  cases,  which,  after  argument,  was  dis- 
charged by  the  Court  in  an  opinion  by  Gunni- 
son, P.  J. 

Thereupon  the  plaintiffs  took  writs  of  error  in 
e^ch  of  said  eight  cases,  assigning  for  error  the 
action  of  the  Court  in  discharging  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence.    All  these  cases  were  argued  together. 

F,  F.  Marshall  and  Theodore  A.  Lamhy  for 
the  plaintiffs  in  error. 

Where  portl{>ns  of  a  contract  are  set  forth  in 
an  affidavit  of  defence,  or  referred  to,  and  the 
whole  contract  is  not  set  forth  it  is  a  sufficient 
reason  to  grant  judgment. 

Lnoas  Ck>al  Ck>.  v.  Hunt,  7  Cent.  Rep.  148. 
When  the  defence  set  up  involves  an  issue  of 
facts,  the  affidavit  must  state  facts,  all  the  neces- 
sary facts  to  constitute  a  substantial  defence. 
General  averment  of  matters  which  in  themselves 
are  legal  conclusions  from  facts  not  stated,  are  in- 
sufficient. 

KaaiTman  v.  Mining  Co.,  105  Pa.  St.  541. 

Sterling  v.  Insuranoe  Co.,  31  Id.  75. 

Still  17.  Garrett,  3  Whar.  282. 

McCracken  v.  Church,  111  Pa.  St.  106. 
What  is  not  stated  in  an  affidavit  of  defence 
must  be  taken  not  to  exist. 

Kauflman  t;.  Mining  Co.,  supra. 

Bardaley  v.  Delp,  88  Pa.  St.  420. 

Lord  r.  Ocean  Bank,  20  Id.  387. 

Paving  Co.  t;.  Traction  Co.,  116  Id.  280. 
An  affidavit  of  defence  to  a  portion  of  a  claim 
must  state  the  exact  amount  admitted  to  be  due. 

Griel  v.  Buokius,  114  Pa.  St.  187. 
In  making  the  contract  for  this  paving  the 
municipal  authorities  were  agents  of  the  owners 
of   the    property,  and    bound    them    by   their 
contract. 

Pepper  ».  Philadelphia,  114  Pa.  St.  96. 

Vulcanite  Paving  Co.  v.  Phila.  Traction  Co.,  115 
Pa.  St.  280. 

WiUiam  A.  Oalbraith  (J.  W.  OaJhraith  with 
him),  for  the  defendant  in  error. 

This  is  not  a  case  for  deductions,  the  defence 
gOes  to  the  whole  claim. 

The  affidavit  shows  that  the  arrangement  be- 
tween the  plaintiff  and  the  city  was  of  a  peculiar 
character.  The  terms  of  the  contract  expressly 
excluded  all  responsibility  on  part  of  the  latter 
for  the  cost  of  the  pavement  in  froiitof  the  pro- 
perty of  the  lot  owners.  The  city  was  to  be  the 
mere  collector  for  the  contractors,  who  were  to 
use  the  name  of  the  city  to  enforce  these  claims. 

The  real  parties  are,  therefore,  the  contractors 
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on  the  one  hand  and  the  lot  owners  on  the  other. 
It  is  not  the  case  of  the  citj  becoming  liable  to 
and  paying  the  contractors  in  the  first  instance 
and  then  collecting  from  the  lot  owners  after- 
wards. In  such  case  the  acceptance  by  the  city 
might  and  probably  would  be  conclusive,  but 
entirely  otherwise,  we  think,  in  such  a  case  as 
that  now  here  presented.  « 

This  distinction  has  been  recognized  in  several 
esses. 

Watson  V.  Philadelphia,  93  Pa.  St.  111. 

Pepper  9.  Philadelphia,  114  Id.  96. 

The  case  of  Vulcanite  Paving  Company  v, 
Philadelphia  Traction  Company  has  no  applica- 
tion to  this  case.  There  the  Traction  Company 
was  a  direct  party  to  the  contract  by  which  the 
engineer  was  made  the  arbiter  to  decide  as  to  the 
character  of  the  work  done  and  material  furnished, 
and  the  parties  were  bound  by  their  own  agree- 
ment to  submit  to  his  decision.  That  is  not  this 
case. 

The  affidavits  filed  were  as  explicit  as  they 
could  be.  Defendants  have  no  techn  ical  knowledge 
that  would  enable  them  to  give  detailed  defects 
in  the  pavement.  These  defects  are  questions  of 
fact  to  be  determined  by  a  jury. 

Qriflth  V.  Stitgreaves,  32  Sxoith,  378. 

May  14,  1888.  The  Court.  This  was  a 
scire  facias  sur  municipal  lien  for  paving.  The 
City  of  Erie  entered  into  a  contract  with  the 
Barber  Asphalt  Paving  Company  to  pave  Eighth 
Street  in  the  city  of  Erie,  the  city  in  no  event  to 
be  responsible  for  the  cost  of  said  paving  except 
at  intersections ;  the  contractor  to  be  at  liberty 
to  use  the  name  of  the  city  in  filing  claims 
against  the  owners  of  property  abutting  on  said 
street,  and  to  collect  the  cost  of  said  paving 
from  them.  This  we  gather  from  the  statements 
in  the  paper-books ;  the  contract  is  not  printed. 

The  defendant  is  an  owner  of  property  on  the 
street  in  question,  and  has  filed  an  affidavit  of 
defence  in  which  he  avers  that  the  work  was  not 
well  done  nor  according  to  contract,  and  that  the 
price  charged  is  extravagant  and  greatly  in  ex-, 
cess  of  what  he  was  told  the  work  would  cost 
when  he  signed  the  petition  to  councils  asking 
that  the  street  should  be  paved. 

When  work  of  this  kind  is  done  by  contract 
with  the  municipal  authorities,  the  said  authori- 
ties paying  therefor  and  then  collecting  the  same 
from  the  property  owners  either  directly  or  by 
allowing  the  contractor  to  use  the  name  of  the 
city,  and  the  work  is  accepted  by  the  city  au- 
thorities, it  is  at  least  doubtful  whether  a  defence 
of  this  kind  could  be  set  up.  This  was  conceded 
by  the  learned  counsel  for  the  defendant  In  the 
case  in  hand  the  city  is  under  no  liability  what- 
ever. The  real  plaintiff  is  not  the  city^  but  the 
contractor.    In  Pepper  v.  The  City  of  Philadel- 


phia (114  Pa.  96)  it  was  said:  ''But  in  this 
State,  where  by  the  laws  and  ordinances  the 
contractor  receives  the  assessment  bills  in  pay- 
ment from  the  city,  and  it  turns  out  that  the 
work  is  so  defectively  done  as  to  be  worthless,  he 
has  no  just  right  to  recover  in  an  action  against 
the  property  owner,  and  the  latter  is  not  pre- 
cluded from  the  defence  because  he  is  not  a  nom- 
inal party  to  the  contract.  If  the  work  was  sub- 
stantially done  as  contracted  for,  answers  the 
intended  purpose,  but  in  some  minor  particulars 
which  do  not  materially  affect  its  usefulness  the 
contractor  failed,  then  the  property  owner  may 
have  deduction  for  such  failure.  This  is  not  the 
case  of  a  municipality  contracting  for  a  public 
improvement,  completing  it  and  making  payment 
therefor  absolutely,  and  afterwards  collecting  the 
assessments;  and  it  is  unnecessary  to  consider 
whether  in  that  case  the  property  owners  could 
allege  defective  work  as  a  matter  of  defence 
against  the  tax.  In  Watson  v.  The  City  of 
Philadelphia  (93  Pa.  Ill)  it  was  held  that  a 
substantial  compliance  with  the  contract  was  suf- 
ficient to  entitle  the  contractor  to  recover. 

The  affidavit  of  defence  is  rich  in  adjectives 
and  meagre  in  facts.  It  refers  to  the  contract 
between  the  city  and  the  Barber  Asphalt'  Paving 
Company,  but  no  copy  thereof  is  annexed,  and 
we  are  not  informed  of  its  terms,  excepting  to 
the  extent  that  the  defendant  ))as  furnished  us 
with  his  construction  of  it.  Nor  is  any  reason 
given  for  this  omission.  It  is  presumed  to  be  on 
file  in  the  proper  office,  accessible  to  every  ouq 
who  wants  to  see  it.  This  is  a  fatal  defect. 
Where,  in  an  affidavit  of  defence,  reference  is 
made  to  a  paper,  a  copy  must  be  annexed  in 
order  that  the  Court  may  judge  of  its  legal 
effect. 

The  affidavit  states  that  the  work  was  to  be 
approved  by  the  city  engineer ;  it  doea  not  state 
that  it  was  not  so  approved ;  it  merely  says ''  that 
deponent  has  been  unable  to  find  any  record  in 
the  proper  office  showing  such  approval  by  said 
city  engineer."  This  is  an  evasive  averment  and 
might  as  well  have  been  omitted.    It  has  no  force. 

The  affidavit  alleges  that  the  contract  called  for 
a  concrete  foundation  for  the  pavement.  It  then 
avers,  ''  That  in  fact  the  material  used  for  said 
bed  or  foundation  was  a  poor  and  inferior  stuff, 
wholly  unfit  for  the  purpose  for  which  it  was  used, 
being  soA  and  incapable  of  hardening  into  a  solid 
mass,  or  of  making  a  good  and  proper  foundation, 
as  provided  for  in  said  contract."  This  is  a  mere 
opinion  or  conclusion  of  the  defendant,  expressed 
with  sufficient  confidence,  but  wholly  unsupported 
by  any  facts.  What  was  this  "poor  inferior 
stuff"  to  which  he  alludes?  Surely  he  could 
have  told  us.  It  was  put  down  in  front  of  his 
own  door ;  he  must  have  seen  the  work  going  on 
every  day ;  and  if  he  cannot  tell  us  what  it  was 
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he  can  hardly  expect  us  to  take  his  opinion  as  to 
its  quality. 

All  that  the  defendant  is  called  upon  to  pay  for 
is  the  pavement  in  front  of  his  own  property.  He 
does  not  allege  any  special  defect  in  this  portion 
of  the  work,  except  in  his  reference  to  the  work 
on  the  street  generally.  And  it  is  to  be  noticed 
that  the  pavement  had  been  laid  months  before  the 
affidavit  of  defence  was  filed  ;  it  had  stood  the  test 
of  a  severe  winter,  and  there  is  not  a  word  as  to 
the  condition  of  the  street  at  the  time  the  defence 
was  taken.  It  is  his  mere  opinion  of  the  work 
at  the  time  it  was  done.  And  there  isi  no  aver- 
ment that  the  pavement  is  not  now  such  as  to  be 
reasonably  satisfiactory  and  capable  of  being  used 
for  the  purpose  for  which  it  was  intended.  And 
while  it  is  stated  the  work  was  not  worth  the 
price  charged,  we  are  not  informed  as  to  what  it 
is  worth.  As  was  said  in  Pepper  r.  The  City, 
supra,  <'  All  he  (the  defendant)  was  entitled  to 
under  the  evidence  was  a  deduction  from  the 
contract  price,  if  the  jury  found  defects  which  les- 
sened the  value  of  the  pavement."  The  defend- 
ant is  seeking  to  evade  all  contribution  whatever 
to  the  expense  of  this  work  upon  an  allegation 
that  the  contractor  has  not  fully  complied  with  its 
contract  with  the  city,  where  the  city  makes  no 
such  allegation,  without  furnishing  us  with  a  copy 
of  the  contract,  so  that  we  can  see  just  what  the 
contractor  agreed  to  do. 

We  are  of  opinion  that  the  affidavit  was  in- 
sufficient and  that  the  plaintiff  was  entitled  to 
judgment. 

The  judgment  is  reversed,  and  it  is  ordered 
that  the  record  be  remitted  to  the  Court  below, 
with  direction  to  enter  judgment  against  the  de- 
fendant for  such  sum  as  to  right  and  justice  may 
belong,  unless  other  legal  or  equitable  cause  be 
shown  why  such  judgment  should  not  be  so  en- 
tered. 

It  is  further  ordered  that  a  similar  judgment 
be  entered  in  the  cases  Nos.  27,  28,  29,  80,  31, 
82,  and  SS  of  January  Term,  1888. 

Opinion  by  Paxson,  J. 

Trunket,  J.,  absent.  c.  k.  z. 


Jan.  '87,  268.  May  17, 1887. 

Borough  of  Strasburg  v.  Bachman. 

Constitutional  law — Art.  16,  sec.  S,  of  the  Qmsti' 
tution — Ordinances,  when  void. 

Under  Article  XVI.  sec.  8,  of  the  Constitntion  of 
Pennsylyania,  an  ordinance  providing  that  a  street 
committee  maj  enter  upon  any  lot  of  the  borough  for 
the  purpose  of  cutting  or  opening  drains  and  ditches 
and  repairing  the  same,  hut  which  makes  no  provision 
for  damages  to  the  owner  of  the  property  and  is  not 


founded  upon  any  Act  of  Assembly  making  such  pro- 
vision, is  void  and  of  no  effect. 

Any  one  entering  property  under  authority  of  such 
an  ordinance  may  be  regarded  as  a  trespasser. 

Error  to  the  Common  Pleas  of  Lancaoter 
County. 

This  \ipis,  in  the  Court  below,  an  appeal  by 
Jacob  Bachman,  from  a  judgment  of  a  justice  i^ 
the  peace  in  favor  of  the  Borough  of  Strasburg, 
for  four  dollars,  as  a  penalty  for  violating  an  ordi- 
nance of  the  borough. 

The  plaintiff  set  out  in  the  narr.  that  Bachman, 
on  June  9,  1885,  and  at  other  times  before  and 
after  said  date,  stopped,  filled  up,  and  obstructed 
a  drain  or  ditch  cut  or  opened  through  a  lol  or 
land  adjoining  to  or  lying  near  the  streets,  lanes, 
alleys,  and  highways  of  the  said  plaintiff  borough, 
contrary  to  the  form  of  the  ordinance  in  such 
case  made  and  provided,  whereby  and  by  force  of 
the  ordinance  made  and  provided,  the  said  de- 
fendant forfeited  for  this  said  offence,  not  less 
than  three,  nor  more  than  ten  dollars. 

The  said  ordinance  reads  as  follows : — 

Sbo.  4.  It  shall  be  lawful  for  the  street  comn^ittee, 
or  any  person  by  their  order  or  direction,  to  enter 
upon  any  lot  or  lands  adjoining  to  or  lying  near  the 
streets,  lanes,  alleys,  and  highways  of  t)ie  borough, 
and  to  cut  or  open  such  drains  or  ditches  through  the 
same,  as  they  shall  judge  necessary  completely  to 
carry  off  and  drain  the  water  from  such  streets,  lanes, 
alleys,  and  highways,  or  any  or  either  of  them,  and 
to  keep  them  cl^an  and  in  good  order  ;  which  drains 
and  ditches  so  cut  and  opened  by  said  street  com- 
mittee, or  by  their  order  and  direction,  shall  not  be 
stopped  or  filled  up  or  obstructed  by  the  owner  or  owners 
of  such  lots  or  lands  ;  and  if  the  owner  or  owners  of  snoh 
lots  or  lands,  or  any  other  person,  shall  stop  or  fill  up  or 
obstruct  any  such  drain  or  ditch,  or  any  breaker  made 
in  any  of  the  said  streets,  lanes,  alleys,  or  highways, 
for  the  purpose  of  torniiig  off  the  water,  he,  she,  or 
they  shall  pay  a  fine  for  every  such  offence  of  not  leis 
than  three  or  more  than  ten  dollars,  to  be  collected  in 
the  same  manner  as  debts  of  a  like  amount  are  re- 
coverable by  law. 

On  the  trial,  defendant  set  up  the  defence  that 
the  ordinance  was  in  conflict  with  Article  16, 
sec.  8,  of  the  Constitution,  because  it  contained 
no  provision  for  ^'compensation  for  property 
taken.''  The  Court  sustained  this  view  and 
directed  the  jury  to  return  a  verdict  for  the  defen- 
dant.    Verdict  and  judgment  accordingly. 

Plaintiff  then  took  this  writ,  assigning  for 
error,  inter  alia,  this  action  of  the  Court. 

Benjamin  F.  Davis,  for  plaintiff  in  error. 

It  does  not  follow  that  the  ordinance  is  uncon- 
stitutional, simply  because  it  makes  no  provision 
for  the  payment  of  damages. 

Township  of  East  Union  v.  Gomrey,  100  Pa.  St. 
862. 

The  Act  of  29th  May,  1840,  in  express  terms 
extends  the  seventh,  eighth,  and  ninth  sections 
of  the  Act  of  15th  of  June,   1836,  to  all  claims 
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for  damages  resulting  from  the  opening  of  roads/ 
under  the  provisions  of  any  special  Act  of  As- 
sembly, where  the  same  is  not  otherwise  pro- 
vided for. 

Sbaroit's  Road,  8  Barr,  89. 

Smedfey  v.  Erwin,  1  P.  P.  8.  445. 
The  ordinance  is  simply  a  repetition  of  sections 
82  and  67  of  said  Act  of  1836. 

The  Act  of  May  24,  1878  (P.  L.  129),  pro- 
Tides  for  damages  for  consequential  injuries  oc- 
casioned by  the  improvement  of  highways  by 
boron«;h  authorities. 

White  V.  Borough  of  MoKeesport,  5  Out.  394. 
It  is  not  necessary  that  the  ordinance  should 
refer  to  the  statute,  "  but  will  be  judicially  re- 
garded as  emanating  from  that  power  which  would 
have  warranted  its  passage." 

1  Dillon  on  Man.  Corp.  252. 
The  ordinance  must  be  founded  upon  charter 
or  statute. 

1  Dillon  Man.  Ck>rp.  258. 
The  Act  being  constitutional,  the  ordinance 
following  it  must  also  be  constitutional. 

Had  no  specific  remedy  been  given  in  this  Act, 
this  would  have  been  an  indictable  offence  !h  the 
Quarter  Sessions. 

Commonwealth  v.  Betts,  aupra^  470. 

Gearhart  v.  Dixon,  1  Barr,  228. 
For  obstructing  a  drain,   the  only  question 
under  the  General  Road  Law,  is  whether  defen- 
dant did  the  act  complained  of ;  no  other  issue 
can  be  raised. 

Meeker  v.  Commonwealth,  42  Pa.  St.  283. 
Drains  and  gutters  fall  within  the  class  of  or- 
dinary repairs  of  the  highway,  and  the  right  of 
making  such  a  repair  is  therefore  included  in  the 
damages  which  were  assessed  to  the  owner  of  the 
land  on  its  original  establishment. 

Cone  p.  City  of  Hartford,  28  Conn.  372. 

West  r.  Bancroft,  32  Vt.  367. 

Kelsey  v.  King,  32  Barboar,  410. 

Plant  V.  R.  R.  Co.,  10  Id.  26. 

Angell  on  Highways,  seo.  312. 

The  drain  in  question  was  merely  to  carry  off 
surface  water  from  falling  rain  or  melting  snow, 
without  making  any  change  in  the  grade  or  ele- 
Tation  of  the  street,  for  which,  in  ordinary  cases 
like  the  present,  there  are  no  damages,  therefore 
no  method  of  compensation  need  be  provided  for 
in  the  ordinance. 

Waters  v.  Bay  View,  61  Wise.  644. 

Yoang  p.  Leedom,  67  Pa.  St.  351. 

Tamer  v.  Dartmoath,  13  Allen  (MassOi  291. 

Benden  p.  Nashua,  17  N.  H.  477. 

Evansville  v*  Decker,  84  Ind.  325. 

Marriott  Brosius,  for  defendant  in  error. 
By  Art.  16,  §  8,  of  the  Constitution,  compen- 
sation for  consequential,  as  well  as  other  damages, 
is  enjoined.  The  exercise  of  any  powers  by 
municipal  or  other  corporations  is  subject  to  this 
injunction  of  the  Constitution. 

Goalden  v.  City  of  Soranton,  3  L.  L.  R.  340. 
Pusey  V,  City  of  Allegheny,  2  Oat.  522. 


Reading  v.  AUhouse,  12  Norris,  400. 

Kneedler  r.  Borough  of  Norristown,  4  Out.  368. 

Appeal  of  Verona  Borough,  12  Id.  83. 
The  action  of  the  borough  authorities  was  a 
taking  within  the  meaning  of  the  Constitution. 

2  Dill.  Man.  Cor.,  sec  991-6. 

Goald  on  Waters,  page  429,  seo.  243. 
The  argument  that,  notwithstanding  the  in- 
validity of  the  ordinance,  the  suit  can  be  main- 
tained under  the  67th  section  of  the.  Road  Law 
of  June  13,  1836,  is  not  sound.  This  suit  was 
brought  under  the  ordinance,  to  recover  the 
penalty  imposed  by  it.  The  declaration  recites 
the  ordinance  and  avers  a  breach  of  it,  and  noth- 
ing more.  There  can  be  no  infraction  of  a  void  * 
ordinance,  and  you  cannot  declare  under  one  law 
for  one  cause  of  action,  and  recover  under  k 
different  law  for  a  different  cause  of  action. 
Under  the  Act  of  1836,  suit  must  be  brought  in 
the  name  of  the  Commonwealth. 

Furthermore,  the  67th  section  of  the  Road 
Law  of  1836  has  no  application  to  boroughs ; 
and  if  it  ever  had,  it  must  yield  to  the  8th  sec- 
tion of  the  16th  Article  of  the  Constitution  of 
1874.  The  identical  point  was  ruled  by  the 
Court  of  Errors  and  Appeals  of  New  Jersey 
within  a  few  months,  and  it  was  held  that  a  pro- 
vision similar  to  the  67th  section  of  our  Act  of 
1836  was  void,  as  being  inconsistent  with  the 
constitutional  provision  that  private  property  can- 
not be  taken  for  public  purposes  without  compen- 
sation. 

Ward  ».  Peck,  6  C.  R.  131. 

April  30,  1888.  The  CoUbt.  It  is  very 
clear  to  us,  as  it  seems  to  have  been  to  the  Court 
below,  that  the  ordinance  in  question  must  be 
regarded  as  invalid.  It  was  passed  on  the  5th 
November,  1883,  and  provides  that  it  shall  be 
lawful  for  the  street  committee,  or  any  person 
acting  under  their  authority  or  direction,  to  enter 
upon  any  lot,  etc.,  of  the  borough,  for  the  pur- 
pose of  cutting  or  opening  drains  and  ditches, 
and  for  the  purpose  also  of  keeping  them  in 
repair.  As  no  provision  has  been  made  by  any 
Act  of  Assembly  on  which  this  ordinance  is 
founded  for  the  ascertainment  and  pre-payment 
of  damages  to  the  owner  of  the  property  thus  to 
be  invaded,  any  one  entering  under  the  author- 
ity of  the  ordinance  must  be  regarded  as  a  mere 
trespass^,  and  his  work  unlawful.  It  follows 
that  the  said  ordinance  was  passed  without  legal 
warrant,  and  the  penalty  provided  thereby  is 
void  and  of  no  effect. 

The  judgment  is  affirmed. 

Per  Curiam. 

Paxson  and  Green,  JJ.,  absent. 

lY.  n.  9*9  jr. 
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Oct.  »87,  219.  October  4, 1887. 

Foster  ct  al.  v.  Weaver. 

Fraud — Tenants  in  common  of  oil  lease — One 
tenant  in  common  can  recover  the  value  of  his 
portion  of  the  oil  toriiously  taken  by  his  co- 
tenants  without  reimbursing  them  for  the  cost 
of  production. 

Where  the  owner  of  land  has  been  deprived  of  the 
same  tortiously  or  by  fraud,  and  after  recovery  brings 
suit  for  mineral  taken  from  the  land  and  converted  by 
the  trespasser  while  in  wrongful  possession,  he  is  en« 
titled  as  damages  to  the  valae  of  the  mineral  in  its 
changed  and  improved  condition  as  a  chattel,  and  not 
to  its  former  value  before  it  was  extracted  from  the 
land. 

The  fact  that  the  wrong  was  committed  by  co- 
tenants  of  the  plaintiff,  who  continued  to  use  the  prop- 
erty after  tortiously  dispossessing  the  plaintiff,  as  it 
probably  would  have  been  used  if  they  had  all  remained 
in  possession,  does  not  mitigate  the  tort,  nor  qualify 
the  ordinary  rule  of  damages. 

Error  to  the  Common  Pleas  of  Forest  County. 

Trespass,  by  Josiah  Weaver  against  Jacob 
Foster  and  L.  Simon. 

By  agreement  the  case  was  referred  to  L.  W. 
Wilcox,  Esq.,  as  referee,  under  the  Act  of  May 
,14,  1874,  who  found  the  following  facts : — 

The  plaintiff  and  defendants  became  tenants  in 
common  in  an  oil  lease  for  50  acres  of  land  in 
Harmony  Township,  dated  November  1,  1884, 
at  one-eighth  royalty,  for  a  term  of  twenty  years^  ^nd 
each  owning  a  one- third  interest. 

By  the  terms  of  the  lease,  a  well  was  to  be 
completed  within  six  months  and  a  second  well 
was  to  be  commenced  within  six  months  from 
completion  of  the  first,  if  productive,  and  opera- 
tions were  to  be  carried  on  diligently  and  to  the 
best  interests  of  botb  parties  to  the  lease.  In  the 
early  part  of  1885  these  lessees  began  operating 
for  oil  under  this  lease.  The  plaintiff  lived  in 
NeiV  York  and  the  defendants  were  oil  operators 
and  had  charge  of  the  drilling.  About  the 
middle  of  March,  1885,  an  oil  bearing  sand- 
rock  was  found,  and  oil  in  pa3ring  quantities,  and 
the  prospects  were  favorable  for  a  good  well,  and 
the  defendants  ordered  the  well  shut  down  and 
drilling  stopped,  and  the  well  was  reported  to 
those  inquiring  to  be  a  failure.  About  six 
weeks  after  this,  one  of  the  drillers,  named 
Nolan,  at  the  suggestion  of  the  defendants,  went 
to  New  York  to  purchase  plaintiff's  one-third 
interest,  and  reported  to  plaintiff  that  the  well 
was  a  failure  and  the  prospects  for  oil  were  poor, 
and  succeeded  in  getting  the  plaintiff's  interest 
for  $5Q0,  which  was  less  than  the  plaintiff  bad 
paid  out,  and  a  conveyance  was  made  to  Nolan 
dated  May  11,  1885. 

In  a  few  days  afterwards  Nolan  conveyed  the 
same  interest  to  the  defendants  for  $600.     This 


purchase  by  Nolan  was  in  reality  for  defendants. 
They  also  obtained  other  lands  and  leases  ad- 
joining by  purchase  and  by  lease,  and  in  the 
early  part  of  June  began  pumping  oil  from  the 
well  already  drilled,  which  proved  to  be  a  good 
well.  During  this  year  and  after  they  had  ac- 
quired plaintiff's  interest,  the  defendants  drilled 
another  well  on  this  lease,  which  also  proved  to 
be  a  good  well. 

Early  in  1886,  the  plaintiff  hearing  of  the  oil 
developments  and  learning  that  the  defendants 
were  the  owners  of  his  interest  went  to  them  and 
tendered  the  $500  paid  him  by  Nolan,  and  de- 
manded a  reconveyance  of  his  third  interest  and 
his  share  of  all  the  oil  produced,  which  was  refused. 
During  the  year  following,  the  defendants  drilled 
other  wells,  which  proved  even  more  productive. 

Some  efforts  were  made  by  the  plaintiff  and 
defendants  to  come  to  some  agreement.  The  dor 
fendants  ofiered  to  reconvey  to  plaintiff  and  pay 
his  share  of  oil  if  he  would  pay  his  share  of  all 
the  expenses  of  operating,  and  also  one-third  of 
the  balance  due  on  a  leasehold  mortgage  they 
had  given  on  this  and  other  leases  of  defendants, 
the  plaintiff's  share  of  which  would  amount  to 
about  $200.     Tjiis  the  plaintiff  refused  to  do. 

In  April,  1887,  he  had  the  defendants  and 
Nolan  arrested  for  conspiracy,  and  was  about  to 
bring  an  action  of  ejectment  or  suit  in  equity 
when  it  was  finally  agreed  that  the  plaintiff 
should  pay  defendants  what  they  had  paid  Nolan 
they  should  give  him  possession  of  his 
one-third  interest  and  reconvey  to  him,  and  the 
right  of  defendants  to  deduct  one-third  of  the  ex- 
penses and  costs  of  production  from  the  proceeds 
of  plaintiff's  one-third  of  the  oil  already  produced 
was  left  unsettled  and  to  be  determined  according 
to  the  rights  and  equities  of  the  parties  in  some 
form  of  action,  the  same  as  if  the  plaintiff  had  re- 
covered possession  by  adversary  proceedings. 

This  arrangement  and  the  reconveyance  to 
plaintiff  of  his  interest  was  made  on  the  4th  day 
of  June,  1887,  and  for  his  share  of  the  oil  up  to 
that  date  this  suit  was  brought.  The  sales  made 
by  defendants  to  the  pipe  line  company  were 
taken  as  giving  the  correct  price  of  the  oil.  The 
proceeds  of  the  one-third  of  the  oil  up  to  June  4, 
1887,  was  $4596.41,  and  the  one-third  of  the 
costs  and  expenses  of  operating,  including  car- 
penters, rigs,  boilers,  engine,  casing,  tubing, 
tanks,  torpedoes,  expenses,  pum[>ing,  superintend- 
ing, etc.,  amounted  to  $4874.92.  The  expenses 
exceeding  the  receipts  from  oil.  While  the  de- 
fendants practically  admit  that  Nolan  was  their 
agent,  they  deny  their  responsibility  for  what  he 
stated  without  their  knowledge  or  authority  and 
also  deny  that  they  were  guilty  of  actual  fraud. 
There  was  really  no  dispute  upon  the  facts.  The 
testimony,  affidavits,  etc.,  in  the  criminal  pro- 
ceedings were  treated  as  the  evidence  in   this 
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case,  from  which  the  referee  was  to  decide  the 
&cts. 

Upon  these  facts  the  referee  found  for  the 
plaintiff  in  the  sum  of  $4644.89,  and  judgment 
having  been  entered  thereon  in' accordance  with 
the  stipulation  contained  in  the  agreement  of 
reference,  the  defendants  took  this  writ,  assign- 
ing as  error  the  decision  of  the  referee. 

In  the  Supreme  Court  the  case  was  submitted 
upon  the  paper-books  without  oral  argument  by — 

T,  F,  Ritcheyy  for  plaintiffs  in  error. 

S.  D.  Irwin,  W.  M.  Dame,  and  W.  K.  Jen- 
ningsy  for  defendant  in  error. 

January  8,  1888.  The  Court.  There  is  no 
question  as  to  the  correctness  of  the  learned 
referee's  findings  of  fact.  The  sole  contention 
is  as  to  the  law  applicable  to  the  undisputed  facts 
clearly  and  concisely  stated  in  his  report.  The 
most  important  of  these  is,  that  defendants  below, 
being  tenants  in  common  with  plaintiff  of  an  oil 
lease,  conspired  with  one  of  their  employes  to 
obtain  his  interest  in  the  lease  at  an  undervalue, 
and  by  gross  deception  and  fraud  accomplished 
their  object.  As  soon  as  he  discovered  the  fraud 
that  had  been  practised  upon  him  by  his  co- 
tenants,  he  tendered  them  the  consideration  he 
had  received  and  demanded  a  reconveyance  of 
his  interest.  Efforts  to  compromise  resulted  in 
an  agreement  that  they  would  reconvey  the  same 
and  reinstate  him  in  possession  upon  his  paying 
the  amount  they  had  expended  in  fraudulently 
procuring  his  interest  in  the  lease.  The  right  of 
defendants  below  <'to  deduct  one-third  of  the 
expenses  and  costs  of  production  from  the  pro- 
ceeds of  plaintiff's  one-third  of  the  oil  already 
produced  was  left  unsettled,  and  to  be  determined 
according  to  the  rights  and  equities  of  the  parties, 
in  some  form  of  action,  the  same  as  if  plaintiff 
below  had  recovered  possession  by  adversary  pro- 
ceedings." This  action  of  trespass  was  brought 
to  determine  the  disputed  matter  thus  excepted 
and  reserved  for  future  determination.  The  real 
question,  therefore,  before  the  referee  was  whether 
defendants  below  were  entitled  to  deduct  from  the 
proceeds  of  plaintiff's  share  of  the  oil  produced, 
while  he  was  fraudulently  dispossessed,  a  proper- 
tionate  part  of  the  expenses  incurrjsd  by  them  in 
producing  the  oil  during  that  period.  According 
to  their  agreement,  as  found  by  the  referee,  that 
question  is  to  be  determined  <^as  if  plaintiff  below 
had  recovered  possession  by  adversary  proceed- 
ings." As  to  the  measure  of  damages,  therefore, 
the  compromise,  under  which  the  reconveyance 
of  his  interest  in  the  lease  was  made,  cannot  ope- 
rate as  a  condonation  of  the  fraud,  because  the 
efi^t  of  that  fraud  on  the  question  of  damages  is 
expressly  excepted  by  the  terras  of  the  agree- 
,  ment.  As  well  stated  by  the  referee  the  question 
is  this :  "  When  the  owner  of  land  has  been 
deprived  of  the  same  tortiously,  or  by  fraud,  and 


after  recovery  brings  suit  for  mineral  taken  from 
the  land  by  the  trespasser,  while  in  wrongful 
possession,  and  converted  to  his  own  use,  is  the 
plaintiff  entitled  as  damages  to  the  value  of  the 
mineral  so  taken,  in  place,  or  the  value  in  its 
changed  and  improved  condition  as  a  chattel  ?" 
In  other  words,  is  the  wrong-doer  entitled,  in  such 
suit,  to  recoup  from  the  value  of  the  mineral,  as 
a  chattel,  the  expense  of  mining  or  producing  it? 
The  mere  statement  of  the  proposition,  in  this 
form,  suggests  the  only  answer  that  can  be  given, 
unless  it  is  the  policy  of  the  law  to  make  the  way 
of  the  transgressor  easy  and  secure. 

The  relation  of  the  parties  to  each  other,  as 
co-tenants  of  the  lease,  and  the  fact  that  two  of 
them,  after  fraudulently  dispossessing  the  other, 
may  have  continued  to  use  the  property  as  it 
probably  would  have  been  used  if  they  had  all 
remained  in  possession,  does  not  mitigate  the 
tort,  nor  qualify  the  onlinary  rule  of  damages. 
Co-tenants  are  bound  to  respect  the  rights  of  each 
other  quite  as  much  as  if  they  were  strangers  in 
title.  We  find  no  error  in  the  conclusions  of  the 
learned  referee. 

Judgment  afilrmed. 

Opinion  by  Sterrett,  J. 

Trumket  and  Clark,  JJ.,  absent. 

J.  D.  B.,  jr. 


Common  pieas. 


C.  P.  No.  I.  *  April  21,  1S88. 

Munyan  v.  Jones. 

Cosfs — Service  of  subpoena — //  is  not  requisite 
for  a  subpoena  to  be  served  by  a  sheriff  or  con- 
stable  in  order  to  be  taxed  as  costs — Amount 
allowed  for  service — Act  of  April  7,  1887, 
Appeal  from  taxation  of  costs  by  prothonotary. 
On  taxation,  plaintiff  claimed  for  service  of 
subpoenas  by  himself  or  by  his  counsel's  clerk. 
The  prothonotary  allowed  the  sum  of  fifty  cents 
for  each  witness  served.    Defendant  objected 
and  appealed  on  the  ground  that  as  thirty  of  the 
services  were  prior  to  the  Act  of  April  i,  1887, 
the  fee  was  twelve  and  half  cents,  and  for  those 
since  the  Act,  fifteen  cents  each. 
William  C.  Hannis^  for  appellant. 
A  constable  is  entitled  to  the  same  fee  as  the 
sheriff*. 

Coleman  v,  Hess,  i  Brown,  274. 
In  Philadelphia  prior  to  Act  of  April  i,  1887, 
the  fee  was  twelve  and  one- half  cents. 

Act  of  February  22, 1821,  J  3,  7  Sm.  L.  369. 
Since  the  Act  of  April  i,  1887,  the  fee  is 
fifteen  cents. 
y.  Alexander  Simpson^  contra. 
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The  Court.  The  plaintiff  is  entitled  to  only 
twelve  and  one-half  cents  for  each  service  made 
before  April  i,  1887,  and  fifteen  cents  for  each 
service  since.  The  appeal  is  sustained  and  the 
taxation  reduced  in  accordance  with  this  opinion. 

c.  Y.  A. 


C.  ?.  No.  I.  March  10, 1888. 

Krouse  v.  Hart. 

Sheriffs-Taxation  of  sheriff^ s  costs — Act  of 
April  1, 1887  (F,  L.  iS^^Watchmen^Lfgal 
meaning  of  ^^daf^ — Postponed  sale — Prepare 
ing  advertisement  of  goods  for  sale — The 
sheriff  is  only  entitled  to  charge  $2  for  each 
twenty  four  hours  his  watchman  is  on  duty^ 
and  $2,50  for  preparing  each  advertisement  of 
scUe, 

Appeal  from  prothonotary's  taxation  of  sheriff  *s 
costs. 

The  following  facts  were  agreed  upon :  Exe- 
cution issued  January  14,  1888.  The  sale  was 
originally  advertised  for  January  23,  1888,  but 
was  postponed  by  agreement  of  all  the  parties  in 
interest  until  January  28,  on  which  day  the  sale 
occurred.  The  sheriff  claimed  ^56  for  watch- 
man's fees  for  14  days^  being  I4  per  day. 
Plaintiff  objected,  claiming  that  the  same  should 
be  $2  per  day.  The  sheriff  also  claimed  1^8.50 
as  costs  for  printing  and  posting  bills,  which 
plaintiff  disputed  on  the  ground  that  there  was 
no  necessity  for  the  second  set  of  bills,  and  that 
the  sheriff  is  not  entitled  to  more  than  {2.50. 

The  prothonotary  allowed  the  costs  claimed 
"by  the  sheriff,  whereupon  plaintiff  appealed. 

James  S,  Williams,  for  plaintiff. 

This  was  an  execution  against  personal  pro- 
perty. The  Act  of  April  i,  1887  (P.  L.  15), 
provides  that  a  watchman's  fee  shall  be  **for 
each  day  actually  on  duty  two  dollars."  The 
natural  and  ordinary,  and  therefore  statutory 
meaning  of  the  word  **  day"  is  a  period  of 
twenty-four  hours,  extending  from  one  midnight 
to  the  succeeding  one! 
2  Blackstone  Com.  141. 
Kane  v,  CommonweaUh,  8  Norrit,  522. 

The  Act  of  April  14,  1868,  fixing  the  number 
of  hours  which,  in  the  absence  of  an  express 
contract,  constitute  a  day's  labor,  has  no  appli- 
cation. Prior  to  1887  there  was  no  Act  allow- 
ing a  fee  for  watchmen.  The  Act  of  1887  was 
passed  for  the  benefit  of  the  sheriff;  and  the 
legislative  intent  plainly  was  to  allow  him,  in  a 
case  requiring  the  employment  of  a  watchmati, 
to  charge  a  fee  of  $2  (ot  every  natural  day 
during  which  he  is  actually  on  duty.  The  Act 
of  1887  allows  the  sheriff  <*  for  preparing  adver- 
tisement of  goods  for  sale  in  each  case  1 2. 50." 

Prior  to  the  Act  of  1887  the  sheriff's  fees  in 
Philadelphia  were  regulated  by  the  Act  of  Febru- 


ary 22,  1821  (7  Smith's  Laws,  368),  which 
allowed  for  "advertiang  expenses"  a  fee  of 
I2.25 ;  and  the  substituted  expression  of  the 
Act  of  1887  means  the  same. 

Courts  have  uniformly  held  it  to  be  illegal  and 
extortionate  to  deduct  any  charges  from  the  fiind 
for  which  there  is  no  express  statutory  authority. 

Wall  V.  Lloyd,  i  S.  &  R.  323. 

Boric  V,  Leeds,  8  Phila.  353. 

Patton's  Est.,  2  Parsons,  103. 
It  is  no  answer  that  it  has  for  some  years  been 
the  custom  to  charge  for  advertising  beyond 
what  the  fee  bill  expressly  allows.  "No  custom 
or  practice  however  ancient  will  justify  a  charge 
not  recognized  by  statute." 

Commonwealth  v,  Hagan,  9  Phila.  574. 

Furman  Sheppard  {Henry  C.  Loughlin  with 
him),  for  sheriff. 

Prior  to  the  Act  of  1887,  whenever  it  was 
found  necessary  to  employ  watchmen,  the  prac- 
tice was  to  charge  I5  per  day  ($2.50  to  each 
noan  for  twelve  hours).  The  present  Act  has 
changed  the  law  but  little,  and  contemporaneous 
practice  is  a  circumstance  which  should  be  con- 
sidered in  interpreting  the  law. 
D warns  on  Statutes,  137. 

That  there  can  be  no  fraction  of  a  day  is  a  le- 
gal  fiction,  and  does  not  apply  where  common 
sense  and  justice  sustain  the  propriety  of  allow- 
ing the  fractions. 

Bouvier*s  Law  Dictionary,  687. 

The  true  legal  definition  of  what  constitutes  a 
"day's  work"  is  to  be  found  in  the  Act  of  April 
14,  1868  rPurd.  Dig.  p.  1009,  pi.  i). 

It  has  been  the  uniform  and  unquestioned 
practice  of  the  sheriff  of  this  county,  as  far  back 
as  we  can  learn,  to  charge  for  each  set  of  hand- 
bills the  sum  of  I4.25.  Of  this  amount,  the-som 
of  1 2. 50  is  returned  to  the  county  for  preparing 
the  advertisement.  The  balance  is  retained  for 
printing. 

The  Act  of  June  12,  1878  (Purd.  Dig.  p.  778), 
which  applies  to  counties  where  the  sheriff  is  not 
a  salaried  officer,  but  is  personally  entitled  to  the 
fees  of  the  office,  provides  that  the  fee  for  adver- 
tising goods  for  sale  «*shall  be  la. 25."  But  in 
the  Act  of  April  i,  1887  (which  applies  to  the 
case  of  a  salaried  sheriff),  the  fee  is  for '  *  preparing 
advertisement  of  goods  for  sale." 

The  words  "each  case,"  in  the  Act  of  1887, 
mean  each  case  of  sale.  If  it  was  meant  to  allow 
but  one  fee  for  afly  number  of  sales  under  one 
writ,  then  the  expression  used  in  the  next  sac- 
ceeding  item  (in  reference  to  preparing  the  ad- 
vertisement of  real  estate  for  sale),  to  wit:  "for 
each  writ"  would  certainly  have  been  used. 
Murfree  on  Sheriff,  sec.  1077. 
City  V,  Wright,  12  PhiUu  467. 

March  17,  1888.  The  Court.  We  sec  no 
reason  why  the  <<day"  spoken  of  in  the  Act  of 
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^ril  I,  1887  (P«  L.  1-5),  should  be  considered  to 
have  any  other  significance  than  its  ordinary  one 
of  twenty-four  hours.  Custom,  agreement,  or 
special  legislative  enactment,  frequently  varies 
the  faiterpretation  of  the  word,  but  in  the  present 
case  we  have  no  concent  with  custom  or  agree- 
ment, and,  if  there  is  any  qualification  of  it,  it 
must  be  shown  in  legislative  enactment.  The 
duty  of  a  watchman,  if  necessary,  should  be  con- 
tinuous to  be  of  any  avail,  and  it  must  have  been 
for  this  that  the  law  intended  to  provide,  and  not 
for  a  limited  number  of  hours  out  of  the  twenty- 
four.  The  Act  of  1868,  declaring  that  eight 
hours  shall  constitute  a  day's  work  in  the  absence 
of  a  contract,  in  certain  cases,  we  do  not  think 
has  any  bearing  upon  an  Act  regulating  the  fees 
to  be  paid  to  the  sheriff  and  his  deputies.  Nor 
does  the  charge  here  made  appear  to  be  founded 
upon  that  Act,  for,  if  it  were,  twenty-four  hours 
would  constitute  three  days'  work  instead  of  two, 
which  are  here  charged  for. 

The  exception  to  the  allowance  of  all  over 
$2  a  day  of  twenty-four  hours  to  a  watchman 
is  sustained. 

The  fee  bill  of  1887  allows  the  sheriff  "  for  pre- 
paring an  advertisement  of  goods  for  sale  in  each 
case,  I2.50."  In  the  present  case  he  charged 
^25,  being  ^1.75  in  excess  of  what  would  seem 
to  be  allowed  by  the  fee  bill.  The  extra  charge 
is  for  printing  the  advertisement. 

In  construing  the  new  Act  of  Assembly  of 
April  I,  1887,  entitled  "An  Act  to  fix  the  fees 
of  sheriffs  in  counties  containing  over  500,000 
inhabitants,  and  of  those  performing  duties  under 
them,  and  the  manner  of  collecting  and  paying 
the  same,"  we  think  it  of  the  highest  importance 
that  it  should  be  definitely  and  positively  de- 
dared  that  no  fees  will  be  allowed  except  such 
as  are  specifically  authorized  by  it. 

The  whole  object  of  this  minute  division  of 
fees,  of  their  publication  and  of  the  penalties 
attached  to  any  violation  of  the  law  regarding 
them,  is  to  enable  a  suitor  to  know  precisely 
what  he  has  to  pay,  and  to  give  him  redress  in 
case  any  illegal  fees  are  exacted  of  him.  The 
moment  we  begin  to  declare  that  the  Legislature 
meant  what  they  did  not  say,  and  that  the  fee 
bill  which  they  have  established  does  not  cover 
all  the  charges  which  can  be  made  under  it^  we 
leave  the  citizen  without  knowledge  of  his  rights 
and  powerless,  therefore,  to  assert  them. 

As  we  find  no  item  in  the  fee  bill  justifying  any 
charge  over  I3.50  for  this  service,  it  is  disallowed. 
The  sale  having  been  postponed  in  this  case  by 
the  agreement  of  all  the  parties  in  interest,  there- 
by imposing  on  the  sheriff  the  necessity  of  **  pre- 
paring another  advertisement "  we  think  an  addi* 
tional  charge  of  I2.50  is  allowable. 

The  exception,  therefore,  to  all  over  I5.00  for 
this  service  is  sustained. 


While  we  think  that  in  the  sale  of  personal 
property,  the  Act  of  April  i,  1887,  intends  that 
the  charge  **for  preparing  advertisement  of 
goods  for  sale"  should  be  construed  as  the  equiv- 
alent of  "advertising  goods  for  sale"  in  the  Act 
of  June  12, 1878;  the  legislation  in  regard  to  the 
advertisement  of  sales  of  real  estate  is  different  in 
that  as  in  other  Acts,  and  shows  that  the  actual 
expense  of  printing  hand-bills  and  advertise- 
ments are  not  a  part  of  the  sheriff's  fees,  but  are 
properly  collectible  by  him  in  addition  thereto, 
and  are  not  chargeable  to  the  city. 

Opinion  by  Biddle,  J.  g.  s.  p. 


a^tpf^an^*  Court. 

February  18,  1888. 

Kovintzleman's  Estate. 

Trusts f  active  and  passive — Eule  in  Shelley's 
Case — Trust  for  sole  and  separate  use. 
Sur  exceptions  to  adjudication. 

Philip  Domey,  by  his  will,  bequeathed  one- 
tenth  of  the  residue  of  his  estate  to  trustees — 
"in  trust  to  place  and  contintie  the  same  at  interest 
.  .  .  .  and  to  pay  the  interest  thereof  .... 
unto  my  daughter  Amanda  for  her  sole  and  separate  use 
upon  her  separate  receipts  without  the  control  or  inter- 
ference of  any  husband  she  may  have  or  take,  for  and 
during  all  the  term  of  her  natural  life,  and  from  and  * 
immediately  after  her  decease  then  in  trust  for  the  only 
proper  use,  benefit,  and  behoof  of  such  person  or  persons 
as  would  be  entitled  to  the  same  by  the  laws  of  the  Com- 
monwealth of  Pennsylvania,  if  my  said  daughter  had  sur- 
vived her  mother  and  husband,  if  any  she  may  have, 
and  died  intestate,  seised,  and  possessed,*'  etc. 

At  the  audit  it  appeared  that  at  the  date  of  the 
will,  Amanda  was  neither  married  nor  in  con- 
templation of  marriage,  and  that  she  had  been 
twice  married  and  siurvived  both  husbands  and 
her  mother. 

It  was  claimed  on  her  behalf  that  the  trust  was 
merely  a  separate  use,  and  that,  by  the  death  of 
the  mother,  the  parties  to  take  in  remainder 
became  the  entire  body  of  the  heirs  of  Amanda, 
and  that  therefore  by  the  application  of  the  Rule 
in  Shelley's  Case  she  became  entitled  to  the 
entire  estate. 

The  Auditing  Judge  (Hanna,  P.  J.)  held 
otherwise,  and  awarded  the  fund  to  the  trustee 
to  hold  upon  the  trusts  of  the  will.  To  this 
finding  the  cestui  que  trust  excepted.  The 
trustee's  account  embraced  two  pieces  of  real 
estate  at  a  valuation.  These  were  purchased  by 
the  trustee  under  foreclosure  sales  (though  this 
fact  was  not  adverted  to  at  the  audit,  the 
accounts  having  been  agreed  upon  as  correct). 

Upon  this  point  the  Auditing  Judge  held  that 
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the  accounts  were  erroneously  stated  and  directed 
them  to  be  corrected  accordingly.  To  this  find- 
ing both  parties  excepted. 

Robert  H.  Neilson^  for  the  cestui  que  trust. 
It  has  been  expressly  held  that  when  the  re- 
mainder is  ''to  such  persons  as  would  be  entitled 
under  the  intestaite  laws,"  the  words  are  equiva- 
lent to  heirs. 

Dodson  V,  Ball,  lo  Sm.  492. 

Williams's  Appeal  (No.  2),  2  Norris,  377. 

Nonris  «/.  Rawl«,  16  Weekly  Notes,  240. 
If  the  saving  clause  had  been,  **  if  she  survived 
her  husband,"  the  felling  of  the  separate  use 
would  have  caused  the  remainder  to  coalesce 
with  the  life  estate. 

Yarnall's  Ap.,  20  Sm.  335. 
Why  then  should  the  proviso  of  surviving  the 
mother  make  a  different  rule?  The  mother  is 
dead,  there  can  never  be  another  mother,  and 
the  parties  who  take  at  Amanda's  death  are 
Amanda's  heirs. 

In  one  case  where  the  remainder  was  to  per- 
sons who  would  take  under  the  intestate  law  of 
another  State  than  that  where  the  real  estate  was 
situated,  the  Court  held  that  this  did  not  pre- 
vent a  coalescing  of  the  life  estate  with  the  re- 
mainder. 

Tucker's  Ap.,  25  Sm.  354. 
Though  the  English  rule  is  different,  it  must 
be  remembered  that  these  words  of  distributive 
modification  always  prevent  the  operation  of  the 
Rule  in  Shelley's  Case. 

Greenwood  v,  Rothwell,  5  M.  &  Gr.  628. 
While  in  Pennsyl^5ania  the  rule  is  the  reverse. 

Physick's  Ap.,  14  Wr.  128. 
The  purpose  of  the  trust  in  this  case  is  (i)  sep- 
arate use,  which  of  course  falls;  (2)  to  prevent 
the  husband  from  sharing  in  the  estate  in  remain- 
der, which  falls  with  the  separate  use  (Yarnall's 
Ap.,  supra) y  and  (3)  to  prevent  the  mother  from 
so  sharing,  which  ought,  surely,  to  fall  with  her 
death.  Courts  will  not  sustain  a  trust  after  its 
object  has  failed. 

Megargee  v,  Naglee,  14  Sm.  216. 

Williams's  Ap.,  2  Nor.  377. 

Rea  V,  Trust  Co.,  16  Weekly  Notes,  48. 
The  Auditing  Judge  erred  in  directing  the  ac- 
countant to  strike  out  the  items  of  real  estate,  for 
the  reason  that  the  real  estate  in  question  re- 
mained personal  property  in  the  hands  of  the 
trustee. 

Johnson  v.  Bliss,  1 1  Weekly  NoYks,  "293. 
George   Tucker  Bispham^   for    the    trustee, 
cited : — 

Hansen  v.  Miller,  14  Simons,  22. 

Anderson  v,  Dawson,  15  Ves.  Jr.  532. 

Ralston  v.  Wain,  8  Wr.  279. 

Bacon's  Ap.,  7  Sm.  504. 

Ashhurst's  Ap.,  27  Id.  464. 

Johnson  v.  Bliss,  supra, 

March  10,  1888.  The  Cour¥.  Under  the 
twofold  capacity  in  which  this  trust  was  intended 
by  the  testator  to  operate,  it  is  immaterial  that 


only  one  of  its  functions  should  have  come  into 
play.  One  purpose  was  to  protect  the  daughta 
against  the  control  or  the  debts  of  her  huslxuid, 
but  that  was  scarcely  the  paramount  intent,  be- 
cause the  daughter  was  neither  married  nor  con- 
templating marriage  whin  the  will  was  written« 
The  other  purpose  was  to  protect  her  against  her- 
self and  to  preserve  the  estate  unimpaired  for  the 
remaindermen.  The  trustees  were  specially  di- 
rected to  invest  the  personal  estate,  and  they  were 
as  fully  charged  with  the  control  of  the  real  estate, 
by  the  direction  to  pay  over  the  rents  and  profits. 
These  duties  were  to  continue  during  the  life  of 
the  daughter ;  and  that  they  rendered  the  trust 
an  active  one  is  shown  by  the  decisions  in  Bar-  ' 
nett's  Appeal  (10  Wrr392);  Bacon's  Appeal  (7 
P.  F.  Sm.  504) ;  Ashhurst's  Appeal  (27  Id. 
464).  In  the  last  two  of  these  cases  the  trust 
was  sought  to  be  set  aside,  because  the  first 
takers  had  become  discovert ;  but  it  was  held  that 
the  trust  continued,  notwithstanding  the  discov- 
erture.  In  Lightner's  Estate  (11  Weekly  Notes, 
181)  the  trustee  was  ordered  to  make  invest- 
ments and  to  pay  the  income  to  the  testator's 
daughter  during  life,  and  to  convey  the  estate  at 
her  death  to  her  heirs.  The  active  duties  which 
were  involved  in  the  trust  compelled  the  vest- 
ing of  the  legal  estate  in  the  trustee,  and  the 
daughter's  interest  remaining  equitable,  was  pre- 
vented from  coalescing  with  the  legal  estate  in 
remainder. 

Under  that  authority  this  trust  could  not  be 
held  to  be  executed,  even  if  the  gift  ovei*  had 
been  without  qualification  to  ''such  persons  as 
would  be  entitled  to  the  same  by  the  laws  of  the 
Commonwealth,"  provided  the  daughter  had 
died  intestate ;  words  which,  in  Dodson  v.  Ball 
(10  P.  F.  S.  492);  Yamall's  Appeal  (20  Id. 
335 )>  an<i  Tucker's  Appeal  (25  Id.  354), 
were  said  to  be  equivalent  to  heirs  and  next  of 
kin.  The  gift,  however,  was  only  to  the  mem- 
bers of  these  classes  who  should  remain,  after  the 
mother  and  husband  of  the  first  taker  had  been 
excluded;  and  the  persons  so  selected  would 
necessarily  take  as  purchasers.  The  fund  is  per- 
sonalty, and  in  a  gift  of  personal  estate,  the  hus- 
band is  an  "heir"  of  his  wife.  (Eby's  Appeal, 
3  Nor.  241.  See  also  Gibbons  v,  Fairlamb,  2 
Casey,  217.)  The  exceptions  to  the  ruling  of 
the  Auditing  Judge,  on  this  point,  are  overruled. 

The  purchase  under  foreclosure  sales  of  the 
real  estate  upon  which  the  mortgages  belonging 
to  the  trust  were  secured,  was  an  investment, 
and  was  properly  so  treated  by  the  trustees.  The 
point  that  the  property  was  to  be  accounted  for 
as  personalty,  was  not,  however,  made  before 
the  Auditing  Judge. 

The  adjudication  will  be  modified  in  this  par- 
ticular, and  subject  to  this  change,  is  now  con- 
firmed. 

Opinion  by  AsHMiiN,  J.  R.  h.  n. 
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Williams  v.  Hay. 

Fairview  Coal  Company  v.  Hay. 

Mines  and  mimraU — Surface  support — Ease- 
ment  of- —  When  and  when  not  taken  away  by 
covenant  in  deed — Trespass  and  Case  distin' 
yutshed — Amendments. 

While  it  is  esUbllBhed  law  in  Pennsylvania  that  the 
owner  of  ooal  or  other  minerals  ondemeath  the  sarfaoe 
of  land  owes  a  senritnde  of  safficient  support  to  the 
owner  of  the  sarfaoe,  this  priociple  does  not  apply 
where  the  same  person  is  the  owner  of  both  estates,  or 
where  by  a  contract  between  the  parties  they  have 
oorenanted  for  a  different  mle. 

The  absolute  rig^t  to  surface  support  giren  by  Penn- 
sjlrania  law  to  the  owner  of  the  surface  of  land  is  not 
to  be  taken  away  by  a  mere  implication  from  language 
which  does  not  necessarily  import  such  a  result. 

A.,  the  owner  of  land,  oonyeyed  the  surfaoe,  reserv- 
ing the  right  to  the  underlying  ooal  and  minerals, 
•*  Provided^  howeyer,  that  the  said  A.,  his  heirs  and 
assigns,  in  mining  and  removing  the  coals,  iron  ore, 
and  minerals  aforesaid  shall  do  as  little  damage  to  the 
snrfaoe  as  poegible."  In  an  action  for  injury  to  the 
sarfaoe  caused  by  the  mining  of  said  coal  and  minerals : 

Heid,  the  above  proviso  in  the  deed  did  not  amount 
to  a  waiver  of  the  grantee's  right  to  surface  support. 

In  an  action  on  the  case  for  .damages  to  surfaoe  sup- 
port, a  married  woman  was  joined  as  defendant  with 
her  husband.  After  a  general  verdict  for  plaintiff,  the 
plaintiff  moved  to  amend  the  record  by  striking  out 
the  name  of  the  married  woman.  This  motion  was 
allowed  by  the  Court  bc^ow,  and  judgment  entered 
against  the  husband  alone,  the  plaintiff  paying  the 
costs  for  the  term  at  which  the  verdict  was  rendered: 

Heldf  not  to  be  error. 

At  the  trial  of  an  action  on  the  case  for  damages  to 
the  surface  of  land  by  not  leaving  sufficient  props  to 
8api>ort  it,  the  defendants  requested  the  Court  to  charge 
the  jury  that  the  defendants  were  trespassers,  and 
therefore  could  not  be  held  liable  for  damages  in  an 
action  on  the  case : 

Heldf  that  the  objection  to  the  form  of  the  action 
wad  made  too  late  after  a  trial  on  the  merits. 

In  the  above  action,  the  injury  charged  in  the  decla- 
ration was  the  subsidence  of  the  surface  of  the  land, 
the  result  of  not  leaving  sufficient  props  to  support  it : 

Semblej  that  these  injuries  were  of  a  purely  conse- 
quential nature,  and  damages  therefor  were  properly 
sued  for  in  case. 

Writs  of  error  to  the  Common  Pleas  of  Somer- 
set Coantj. 


Case,  by  J.  M.  Hay,  against  Charlotte  Wil- 
liams and  Thomas  Williams,  her  husband,  to  re- 
cover damages  for  injary  to  the  surface  of  land 
by  the  mining  of  the  coal  thereander. 

Case,  by  J.  M.  Hay,  against  the  Fairview  Coal 
Company  of  Baltimore  Citj,  to  roqoTer  damages 
for  similar  injuries. 

In  the  first  of  the  above  cases,  the  facts  were 
as  follows :  The  plaintiff,  J.  M.  Hay,  is  the 
owner  of  the  surface  of  two  tracts  of  land  situate 
in  Elklick  Township,  Somerset  County,  Pennsyl- 
vania. He  derived  title  to  the  surface  of  one 
tract  containing  241  acres  from  Hon.  William  J. 
Baer,  by  deed  dated  the  11th  xlay  of  February, 
A.  D.  1867,  whifh  contained  the  following  reser- 
vation > — 

*'  Reserving,  however,  to  the  use  of  the  said  W.  J. 
Baer,  his  heirs  and  assigns  forever,  the  full  and  per- 
feet  right  and  privilege  of  searching  for,  mining,  pro- 
curing and  taking  away  by  such  ways  and  means  as 
to  the  said  W.J.  Baer,  his  heirs  and  assigns  may  seem 
fit  and  practicable,  all  the  ooal,  iron  ore,  metals,  lime- 
stone, fire  clay,  and  all  other  mineral  substances  what- 
soever, whether  solid  or  liquid  lying  and  being  upon, 
under,  and  contained  within  the  surface  of  the  land 
hereinbefore  mentioned  and  described  (exclusive  of 
the  three  (3)  acres  around  the  buildings)  and  the 
necessary  right  of  way  for  the  fiill  exercise  of  privi- 
leges as  aforesaid.  Pnmded,  however,  that  the  said 
W.  J.  Baer,  his  heirs  and  assigns,  in  mining  and  re- 
moving the  coals,  iron  ore,  and  minerals  aforesaid  shall 
do  as  little  damage  to' the  surface  as  possible." 

He  bought  the  surface  of  the  other  tract  con- 
taining 42  and  42-100  acres  from  the  Salisbury 
and  Baltimore  Railroad  and  Coal  Company  on 
the  17th  of  June,  1872,  the  de^  containing  the 
following  reservation : — 

*'  The  party  of  the  first  part  reserves  all  the  ooal, 
iron  ore,  fire  clay,  and  all  the  other  mineral  and  mine- 
ral substances,  both  liquid  and  solid  under  the  surface 
of  said  land,  except  the  limestone  which  are  hereby 
oonvejred  with  the  surface  soil  to  the  said  party  of  the 
second  part.*' 

On  the  22d  May,  1879,  the  Salisbury  and 
Baltimore  R.  R.  and  C.  Co.  leased  the  coal  under 
the  42  acre  tract  to  Tliomito  Williams  in  trust  for 
Charlotte  Williams^  his  wife,  and  to  John  Wil- 
liams. The  last  named  John  Williams  died  before 
the  institution  of  this  suit.  On  May  1, 1888,  Hay, 
the  present  plaintiff,  brought  suit  against  the  pre- 
sent defendant  to  No.  47,  August  Term,  1883, 
for  damages  to  the  surface  of  1  acre  and  140 
perches,  part  of  the  second  tract  above  referred 
to  of  42  42-100  acres,  for  mining  coal  thereunder 
and  recovered  damages*  Plaintiff  then  sold  8 
acres  and  102  perches  of  said  tract,  and  on  June 
4,  1885,  brought  this  salt  for  damages  for  the  de- 
struction of  the  surface  of  30f  perches,  part  of 
said  tract,  and  also  for  damages  for  the  destruc- 
tion of  the  surface  of  40^  perches,  part  of  the  241 
acre  tract.     The  fact  of  tktmage  was  proved. 

Upon  the  right  of  recovery  under  the  above 
deeds,  the  Court  answered  points  presented  by 
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the  plaintiff  as  follows  :  <<  Where  one  grants 
the  surface  of  land  and  reserves  the  coal  and 
other  minerals,  as  in  the  case  on  hand-^-a  part  of 
this  was  probably  sold  in  that  way,  but  in  one 
deed  at  least  the  surface  was  bought  and  not  the 
coal ;  but  the  principle  is  the  same — in  such  a 
case  an  implied  right  of  support  to  the  surface 
passes  with  the  grant  to  the  grantee ;  neither  the 
grantor  nor  his  lessee  may  mine  or  remove  the 
coal  or  other  minerals  without  leaving  actual, 
absolute  support  to  the  surface ;  unless,  by  some 
apt  words  in  the  deed,  the  implied  right  to  sup- 
port is  excepted  from  the  grant.  In  that  way 
the  man  owning  this  coal  land  could  have  sold  it 
and  granted  the  right  to  take  the  ooal  all  out,  so 
that  the  party  to  whom  he  sold*  the  surface  would 
not  have  received  any  compensation  at  all  for  the 
subsidence  of  the  surface ;  but  that  would  depend 
on  the  manner  in  which  the  deed  is  drawn.  In 
this  case,  as  the  deed  is  drawn,  that  rule  does  not 
apply.  In  the  case  on  trial  there  is  no  such  ex- 
ception in  the  deed,  and  the  right  to  sur&ce  sup- 
port passed  with  the  deed  to  Mr.  Hay ;  and  the 
owner  of  the  coal,  or  any  one  holding  under  him, 
must,  therefore,  in  mining,  leave  sufficient  sup- 
port to  sustain  the  surface.  The  surface  belongs 
to  the  plaintiff.  Hay ;  the  coal  belongs  to  the  de- 
fendants or  those  under  whom  they  are  mining. 
They  may  take  all  the  coal,  if  they  can  do  so 
without  causing  a  subsidence  of  the  surface ;  but 
they  must  support  the  surface  by  actual,  absolute 
support  by  leaving  a  sufficiency  of  ribs  and 
pillars  to  hold  it  up,  or  by  the  coial  itself;  and  if 
they  take  it  all  dut,  they  must  provide  actual  and 
absolute  support  in  some  other  way.  The  failure, 
to  sufficiently  onpport  the  surface  is  negligence 
and  renders  the  owners  and  workers  of  the  mine 
liable  for  damages  to  the  extent  of  the  injuries 
sustained  by  the  owner  of  the  surface.  The  owner 
of  a  mine  has  a  right  to  his  mine  coal  in  any 
ordinary  manner,  so  long  as  he  does  no  injury 
more  than  the  injury  which  necessarily  arises 
from  the  mere  removal  of  the  coal,  independent 
of  the  caving  in  of  the  surface ;  but  in  this  case 
the  skilfulness  of  the  mining  is  not  involved. 
The  case  turns  upon  the  question  whether  the 
surface  was  sufficiently  supported  by  actual  sup- 
port which  holds  up  the  sur&ce  and  keeps  it 
from  subsiding.  If  the  jury,  from  the  evidence, 
find  that  the  surface  has  not  been  kept  up  by 
actual  and  sufficient  support,  then  damages  follow. 
It  is  your  business  then  to  ascertain  from  this 
evidence  what  is  reasonably  and  properly  the 
amount  of  damages  for  the  injury  sustained." 

The  defendants  requested  the  Court  to  charge, 
tfUer  alia^  as  follows: — 

«<  (1)  This  being  an  action  on  the  case  against 
Charlotte  Williams,  who  is  a  married  woman, 
under  the  pleadings  and  evidence  in  the  case  the 
verdict  must  be  for  the  defendants.    Be/used. 


<«  (2)  The  plaintiff  having  brought  suit  to  No. 
47,  August  Term,  1883,  against  the  d^endaats 
for  damages  done  to  a  portion  of  the  tract  con- 
veyed by  the  S.  &  B.  R.  R.  &  Coal  Co.  to  the 
plaintiff  and  recovered  damages  tho^on  for  re- 
moving coal  under  a  portion  of  said  tract,  aiid4Ui 
inspection  of  the  declaration  in  that  case  as  also 
the  declaration  in  this  action  discloses  the  (act 
that  it  cannot  be  ascertained  whether  the  damages 
now  claimed  are  for  the  same  injury  received  in 
the  former  suit,  therefore  the  verdict  must  be  for 
the  defendants."     Refused. 

'^(3)  There  being  no  evidence  tiiat  any  coal 
was  mined  under  land  of  plaintiff  since  the  com- 
mencement of  the  action  brought  to  No.  47, 
August  Term,  1883,  therefore  the  verdict  mbst 
be  for  the  defendants."     RrfuskL 

<<  (4)  Under  the  pleadings  and  all  theevidtnee 
in  the  case,  the  verdict  must  be  for  the  defendants." 
Befmed. 

**  (5)  That  inasmuch  as  the  defendants  had  no 
right  to  enter  upon  the  tractxsontaining  241  acres, 
if  they  did  enter  upon  said  tract  and  mined  coal 
whereby  the  surface  was  let  down  as  allied  ui 
the  plaintiff's  narr.,  then  they  were  trespaasen, 
and  they  cannot  be  held  for  any  damage  dona  to 
said  tract  in  this  action,  it  being  an  action  od  the 
case."     Be/used, 

Verdict  for  plaintiff  for  $2(>0.  SnbaeqneBtly  a 
motion  for  a  new  trial  was  overruled,  and  a 
motion  to  amend  the  record  by  striking  ont  the 
name  of  Charlotte  Williams  was  allowed  and 
judgment  on  the  verdict  entered  for  the  plaintifr 
against  Thomas  WiMiams  alone,  p|puntiff  paying 
the  costs  for  the  term  at  which  the  verdict  was 
rendered.  Whereupon  said  Thomas  WilHaras 
took  this  writ  assigning  for  error  the  answers  to 
the  plaintiff's  points,  and  the  refiisal  of  the  do- 
fendants'  points  above  set  fdrth  and  the  allowance 
of  the  above  amendment. 

In  the  second  of  the  above  cases,  a  similar  ac- 
tion was  brought  by  Hay  against  the  Fairview 
Coal  Company,  of  Baltimore.  The  defendants 
claimed  the  right  to  mine  under  a  conveyance 
from  Hon.  WiUiam  J.  Baer,  made  Febroarj  25, 
1867,  the  words  of  the  gtant  in  that  conveyance 
reading  as  follows : — 

''  Also,  all  the  coal,  iron  ore,  limestone,  fire  day, 
mineralB,  and  mineral  substances,  whether  liquid  or 
solid,  lying  and  being  upon  and  under  and  contained 
within  the  surface  of  the  foUowiag  deeoribed  tiact  of 
land  situate  in  Blkliok  Township,  county  and  State 
aforesaid,  and  known  as  the  Jonas  Keim  farm. 

**  Also,  all  the  full  and  perfect  right  of  searehing, 
mining,  procuring,  and  taking  away  by  suoh  wmjB  and 
means  as  to  the  said  party  of  the  second  part,  their  sno- 
cessors  and  assigns,  may  seem  fit  and  practicable,  all 
the  coal,  iron-ore,  fire^claj,  minerals,  and  mineral  sub- 
stances whatsoever,  whether  solid  or  liquid,  which  lie 
under  the  surface  of  the  land  herdnbefore  described, 
and  the  necessary  right  of  way  for  the  fall  eatwoisa 
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of  ih0  privilegeg  aforesaid  :  ProvuUdy  however^  that  as 
Ht^  injoiy  OaXl  be4one  to  the  sarfRoe  soil  as  possible 
ii  the  mining,  qoanTing,  and  removing  of  the  ooals, 
mineralfl,  and  mineral  substances  aforesaid  ;  reserving, 
however,  all  the  coals,  limestone,  minerals,  and  mineral 
sabetances  whatever,  which  lie  in,  upon,  and  under 
the  surface  of  three  acres  of  the  premises  afbresaid, 
to  be  laid  off  as  nearlj  equilateral  as  possible,  so  as  to 
indnde  the  farm  buildings  and  spring,  to  and  for  the 
ue  of  the  owner  of  the  surface,  bis  heirs  and  assigns 
forever." 

The  defendants  requested  the  Conrt  to  charge, 
inter  ahay  as  follows  u^ 

^Tbat  underAbe- terms  of  the  feservation  in 
the  deed  from  W.  J.  Baer  to  the  plaintiff,  con^ 
fejrinf  .the  proMrtj  in  which  the  alleged  injuries 
wero  committeat  absolute  surfacestipport  is  neither 
bargained  for  nor  implied,  and  no  recovery  can 
be  had  for  damages  but  such  as  resulted  from 
etrelets  and  onskilful  mining,  and  there  being  no 
evidence  of  such  careless  and  unskilful  mining, 
the  verdict  must  be  for  the  defendant.''  Answer. 
"^This  point  is  denied." 

^  That  under  the  said  convejitnce  to  the  plain- 
liff,  plaintiff  parted  with  his  right  to  absolute  sur- 
face support,  as  by  the  terms  of  the  conv^rance 
seoie  injorj  to  the  surface  in  mining  was  contem- 
pkited  bj  the  pftrtieiB  to  the  deed,  and  as  the  plain- 
tiff has  failed  to  show  that  greater  injury  was  done 
to  the  sarfaee  in  mirang  said  eoal  than  was  pos- 
nAe,  there  can  be  no  recovery  by  the  plaintiff." 
Answer,    **  This  point  is  denied." 

Verdict  for  plaintiff  for  $188.33  and  judgment 
thereon.  Whereupon  the  said  defendant  took  this 
writ,  assigning  for  error,  inUr  aliay  the  refusal  of 
the  points  aboVe  set  forth. 

Both  cases  were  ai^ed  together. 

ff.  S.  Endsley  and  Wl  if.  JCoaniz,  for  the  Fair- 
view  Coal  Co.,  plaintiff  in  error. 

rale$aine  ffuy  and  W.  B.  Buppel  (with 
whom  was  A.  If,  Chffroih)^  for  defendant  in 
error. 

W.  ff.  Euppel  9^nd  W.  H.  Koanix  (with  whom 
was  A.  H.  (hffroth)y  for  Williams,  plaintiff  in 


The  defendant  in  error  had  parted  with  his 
right  to  smrfaoe  support. 

Jones  V.  Wagnw,  15  teith,  435^ 
Bcranton  v.  Phillips,  13  Norris,  15. 
Berwind,  White  &  Co.  v.  Barnes,   13  Wbbklt 
NoTBS,  541. 

The  amendment  allowed  was  improper. 

fiehfosB  V.  Orois,  108  Pa.  St.  521. 

VdUfUine  Hayy  for  defendant  in  error. 

The  uniform  rule  4s  that  the  subterranean  or 
mining  property  is  subservient  to  the  surface  to 
the  extent  of  student  supports  to  sustain  the  lat- 
ter, or  in  default  there  is  liability  to  damages  by 
the  owners  or  workers  of  the  former  for  any  in- 
jury consequent  thereon  to  the  latter  unless  there 
is  a  contract  to  the  contrary — a  contract  which 


yields  or  waives  the  right  of  surface  support — a 
release  from  liability  fbr  damages  to  the  surface. 

Jones  V.  Wagner,  16  P.  F.  8.  429. 

Homer  v.  Watson,  29  Id.  242. 

Coleman  0.  Chadwiok,  30  Id.  80. 

Carlin  v.  Chappel,  5  Out.  48. 

Soranton  v.  P^iillips,  13  Norris,  15. 
This  rule  is  not  changed  by  the  provisions  of 
these  deeds. 

The  action  was  properly  brought  in  case. 

Chitty  on  Pleadings,  p.  125. 

Keller  v.  Stolto,  21  Smith,  356. 

>  May  21,  1888.  Thb  Court.  It  is  settled 
law  in  this  State  that  where  one  person  owns  the 
surface  and  another  person  owns  the  coal  or  other 
minerals  lying  underneath,  the  under  or  mineral 
estate  owes  a  servitude  of  sufficient  support  to  the 
upper  or  superincumbent  estate.  This  principle 
has  no  application  where  the  same  person  is  the 
owner  of  both  estates,  nor  does  it  apply  where  by 
the  contract  between  the  parties  they  have  coven- 
anted for  a  different  rule.  Like  any  other  right 
the  owner  of  the  surface  may  part  with  the  right 
to  support,  by  his  deed  or  covenant.  (Jones  r. 
Wagner,  66  Pa.  429  ;  Homer  v.  Watson,  79  Id; 
242 ;  Coleman  v.  Chadwick,  80  Id.  81 ;  Scranton 
V.  Phillips,  94  Id.  15 ;  Carlin  v.  Chappel,  101 
Id.  848.) 

The  defendant  below  contended  that  as  to  the 
tract  of  241  acres  the  right  to  surface  support  was 
waived  by  the  terms  of  the  deed  from  W.  J.  Baer 
conveying  the  surface  and  reserving  the  right  to 
the  underiying  coal.  The  words  of  the  deed  relied 
upon  are  as  follows :  <<  Provided^  however,  that 
the  said  W.  J.  Baer,  his  heirs  and  assigns,  in 
mining  and  removing  the  coak^  iron  ore,  and 
minerals  aforesaid,  shall  do  as  little  damage  to 
the  surface  as  possible." 

It  was  urged  that  this  language  implies  that 
some  damage  would  necessarily  ensue  to  the  sur- 
face in  mining  the  coal.  But  an  absolute  right 
to  surface  support  is  not  to  be  taken  away  by  a 
mere  implication  from  language  which  does  not 
necessarily  import  stich  a  result.  The  owner  of 
the  coal  had  certain  surface  rights  which  were 
indispensable  to  the  carrying  on  of  the  mining 
operations,  such  as  the  right  to  go  upon  the  sur«- 
face  to  make  explorations  for  Ihe  minerals  be- 
neath, and  bore  holes,  sink  shafts,  drifts,  etc, 
and  the  right  to  make  roads  and  erect  structures 
for  taking  out  the  coal.  Hence  it  is  a  fair  con- 
struction of  the  deed  to  say  that  in  doing  these 
things  as  little  damage  was  to  be  done  to  the  sur- 
face as  possible.  The  provision  referred  to  covers 
these  matters,  and  as  we  have  a  sabject  to  which 
it  directly  applies,  it  would  be  a  strained  inter- 
pretation of  the  deed  to  hold  that  it  was  intended 
to  take  away  the  right  of  surfietce  support. 

We  are  unable  to  see  any  force  in  the  sugges- 
tion that  the  action  should  have  been  trespass 
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instead  of  caae.  Technical  objections  of  this 
nature  come  with  little  force  after  a  trial  upon  the 
merits,  especially  in  cases  where  the  party  making 
it  has  received  no  injury  thereby.  Aside  from 
this  the  injury  charged  in  the  narr.  was  of  a 
purely  consequential  nature,  being  the  subsidence 
of  the  surface,  the  result  of  not  leaving  sufficient 
props  to  support  it. 

The  objection  that  the  action  would  not  lie 
against  Mrs.  Williams,  because  she  was  a  married 
woman,  need  not  be  discussed  for  the  reasons  that 
the  Court  below  allowed  an  amendment  by  which 
her  name  was  stricken  from  the  record  and  the 
judgment  allowed  tq  stand  against  her  husband 
fdone.     This  amendment  was  properly  allowed. 

We  are  unable  to  see  how  the  recovery  in  the 
first  suit,  No.  47  August  Term,  1883,  can  be  set 
up  as  a  bar  to  this  action.  An  examination  of 
the  narr.  in  each  case  does  not  show  them  to  be 
for  the  same  cause  of  action.  On  the  contrary, 
they  refer  to  different  portions  of  the  property.  , 

The  remaining  assignments  do  not  require  dis- 
cussion. 

Judgment  affirmed* 

FAXBTIBW  COAL   CO*   Y.   HAT. 

'May  21,  1888.  The  Court.  This  record 
raises  but  the  siagle  question  of  surface  support. 
As  that  was  disposed  of  in  Williams  t;.  Hay,  just 
decided,  we  affirm  this  judgment  for  the  reasons 
there  given. 

Opinions  by  Paxson,  J. 

Tbunket  and  Clabk,  JJ.,  absent. 

0.  K.  Z. 


Jan.  '88,  208.  April  12, 188S. 

Pittston  C(Md  Company  ¥•  McNidty. 

Negligence — Matter  and  eervant — Mining  com- 
pany— Evidence, 

A  boy  twelve  jwn  of  age,  UMially  emplojed  by  a 
mining  companj  to  olT  machinery  in  the  breiUcer,  waa 
sent  for  a  day  as  a  driver  in  the-min«»  While  driviag 
a  male  attached  to  a  loaded  oar  on  a  down-slope  it  be- 
came hit  dntj  to  stop  the  male,  detaeh  the  stretcher 
by  which  it  was  attached  to  the  car,  and  allow  the 
animal  to  step  off  the  traok  oat  of  the  waj  of  the 
moving  car.  He  stopped  the  mabs,  and  attempted  to 
detach  the  stretcher,  bat  the  OMile  stasted  oat  again, 
the  stretcher  struck  the  boj  and  knocked  him  down, 
and  the  oar  ran  over  him,  causing  him  an  injurj.  in 
an  action  bj  the  boy  against  the  mining  companj  U> 
recover  damages,  it  was  claimed  bj  the  plaintiff  that 
the  male  was  l^nown  to  be  a  vicioas  and  intractable 
animal  who  would  bite,  kick,  and  ran  awaj,  and  that 
it  was  negligent  to  allow  him  to  be  used  in  the  mine : 

Held,  that  there  was  no  evidenoe  in  the  case  to  show 
thi^t  the  accident  was  caused  bj  any  vicioas  habit  or 
conduct  on  the  part  of  the  mule,  and  that  the  plain- 


tiff, having  failed  to  show  apy  evidenoe  of  negligence 
on  the  part  of  the  defendant,  was  not  entitled  lo 
recover. 

Error  to  the  Ck)mmon  Pleas  of  Luzerne  County. 
Case,  by  John  MQNulty  by  his  next  friend 
Martin  McNulty,  against  the  Pittston  Coal  Com- 
pany, to  recover  damages  for  an  injury  occa- 
sioned to  the  pliuntiff  while  working  in  the 
mines  of  the  company  defendant. 

On  the  trial,  before  Rice,  P.  J.,  the  facta  of 
the  case  appeared  as  set  forth  in  the  opinion  of 
the  Supreme  Court.  The  defendant  requested 
the  Court  to  charge  that  under  all  the  evidence 
in  the  case  the  jury  should  find  if)T  the  defendant. 
The  Court  refused  so  to  charge  and  left  ta  the 
jury  the  questions  of  n^ligenoe  And  contributory 
negligence. 

Verdict  for  the  plaintiff  for  $500,  and  jadg« 
ment  thereon.  The  defendant  thereupon  took 
this  writ,  assigning  for  error  the  action  ci  the 
Conrt  in  refusing  to  charge  as  requested  by  de- 
fendant. 

George  S.  Ferrii  and  Henry  W.  Palmer^  for 
the  plaintiff  in  error. 

There  was  not  even  a  scintilla  of  evidence  that 
the  plaintiff's  injury  resulted  from  any  negligence 
on  the  part  of  the  company,  and  the  Court  should 
have  directed  a  verdict  for  the  defendant. 

West  Mahanoy  v.  Watson,  19  WsauT  Notbs,  441. 

R.  R.  Co.  V.  Schertle,  1  Oat.  450. 

Baker  v,  Fehr,  Id.  70. 

Goshom  V,  Smith,  11  Nor.  435. 

Allison   M'f'g   Co.  v.  MoCormlok,  20   Wxbklt 

NOTBB,  571. 
Bamee  v.  Snowden,  21  Id.  82. 
Howard  Bxpress  Co.  v.  Wile,  14  Sm.  201. 
Edwin  Shortz  {Edward  A,  Lynch  with  him), 
for  defendant  in  erroi*. 

May  21,  1888.  Thb  Court.  The  plaintiff 
in  this  case,  on  the  27th  of  Septemher,  1883,  was, 
and  for  some  time  prior  to  that,  had  been  an  em- 
ploy6  of  the  Pittston  Coal  Company.  He  was  at 
that  time  a  lad  of  twelve  or  thirteen  years  of  age, 
and  was  employed  to  oil  the  machinery  in  the 
breaker.  On  the  day  mentioned,,  however,  lie 
was  temporarily  sent  into  the  mines,  to  serve  as 
a  driver,  in  which  capacity  it  was  his  doty  to 
hitch  a  mule  to  loaded  cars  at  the  heading,  and 
drive  the  mule  on  a  fiide  track  a  mile  or  more  to 
the  main  or  loaded  track  at  the  foot  of*  the  slope, 
where  the  mule  was  detached  from  the  car  and 
hitched  to  an  empty  one,  which  was  hauled  ova* 
the  same  route  to  the  heading.  The  grade  ol 
the  side  track  for  fifteen  or  twenty  yards  from  the 
place  of  iu  connection  with  the  loaded  track,  as 
well  as  the  grade  of  the  loaded  track,  for  some 
distance  from  the  same  point,  was  sufficient  for 
the  loaded  cars  to  run  slowly,  by  gravity,  towards 
the  foot  of  the  slope.    What  is  csdled  a  '<  stretcher" 
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was  used  in  hitcbing  the  mule  to  the  car,  and  as 
the  car  came  up  the  loaded  track,  and  approached 
the  loaded  cars  standing  thereon,  it  was  the  duty 
of  the  driver  to  stop  the  mule,  detach  the  stretcher, 
and  allow  the  animal  to  ^tep  off  the  track,  and 
out  of  the  way  of  the  moving  car,  in  order  that  it 
nnght  drop  down  the  grade  in  the  rear  of  the 
others. 

The  lad,  McNulty,  was  delivering  his  sixth  car 
on  the  loaded  track ;  as  he  approached  the  point 
where  he  was  to  unhitch,  he  stopped  the  mule 
and  attempted  to  detach  the  stretcher.  But  the 
mule  **  started  out  again,"  the  streteher  struck 
the  boy  on  the  bfeast,  threw  him  on  the  track  in 
front  of  the  car  ilnd  the  front  wh^el  severed  four 
of  the  fingers  frotti  his  left  hand.  The  car  stopped, 
and  the  mule  stood  still  whilst  the  hoy  by  the  aid 
of  others  was  extricated  from  this  perilous  place. 
This  suit  is  brought  against  the  company  to  re- 
cover damages  for  the  injury  thus  received  ;  upon 
the  ground  that  the  mule  was  unsafe  and  un- 
suitable for  the  purposes  for  which  he  was  used.) 
that  he  was  a  vicious  and  intractable  animal, 
would  bite,  kick,  and  run  away,  that  his  vicious 
habits  were  well  known  to  the  company,  and  that 
the  company  was  negligent  in  permitting  him  to 
be  used  in  the  mine.^ 

The  plaintiff's  contention  is,  that  the  company 
was  bound  to  furnish  the  boy  with  a  mule  that 
was  reasonably  safe ;  that  the  boy  accepted  only 
the  ordinary  risks  of  the  business,  and  that  he  was 
wholly  ignorant  of  the  vicious  character  of  the 
animal  he  had  in  charge. 

Assuming  all  this  to  be  so,  the  difficulty  in  the 
plaintiff's  case  is  that  the  injury  does  not  appear 
to  have  occurred  from  any  vicious  habit  or  con- 
duct of  the  mule.  From  all  that  has  been  shown, 
it  appears  that  when  the  boy  reached  down  to  de- 
taah  the  stretcher  the  mala  ^  started  out  again, 
and  in  qonsequence  of  this^  and  this  only,  the  in- 
JQiy  occurred.  The  occurrence  is  thus  stated  by 
ihe  plaintiff  himself : — 

Q.  '*  You  were  bringing  out  the  sixth  car  you 
say  ?"  A.  "  Yes,  sir,  coming  out  with  the  sixth 
car,  the  loaded  track  was  full,  and  1  hollered 
'  whoa'  to  the  mule  when  I  thought  it  was  fit  to 
unhitch,  to  get  her  out  of  the  road."  Q.  "  What 
do  you  mean  by  fit  to  unhitch  ?"  A.  "  Why  to 
get  the  mule  out  of  the  road."  Q.  <*  To  get  the 
mule  out  of  the  road  before  the  mule  ran  against 
the  last  loaded  car—is  that  it  ?"  A.  "  Yes,  sir ; 
then  he  stopped  and  I  bent  over  for  the  stretcher 
and  he  started  out  again,  and  the  stretcher  come 
up  like  that  (illustrating)  and  catched  me  in  the 
breast,  knocked  me  across  the  stretcher  and  that 
is  all  I  know  about  it" 

There  is  no  pretence  that  the  mule  attempted 
toJ[>ite,  or  to  kick  the  boy,  and  there  is  no  evi- 
dence that  he  tried  to  run  away.  The  car  was 
moving  slowly  down  the  grade  by  its  own  gravity 


and  this  alone  may  have  caused  the  mule  to 
"start  out  again;"  almost  any  horse  or  mule, 
however  gentle  and  well  broken,  might  start  un- 
bidden under  such  circumstances.  The  mule  had 
been  trained  promptly  to  step  out  from  the  front 
of  the  car  at  this  point,  and  it  is  quite  reasonable 
to  suppose  that  in  starting  out,  he  did  what  he 
conceived  to  be  his  duty.  The  boy  was  but  a 
novice  in  the  business,  and  may  not  have  been  as 
prompt  as  one  more  accustomed  to  the  work. 
That  the  mule  was  not  guilty  of  any  vicious  act, 
is  shown  by  the  admitted  facts  in  the  case. 
When  the  lad  fell  in  oyer  the  stretcher  his  light 
went  out,  he  cried  "  whoa"  and  the  mule  stopped ; 
he  was  lying  partly  on  and  'partly  under  the 
stretcher,  in  front^of  the  car,  on  the  track,  with 
his  hand  under  the  wheel.  He  was  certainly  in 
a  place  of  the  greatest  peril,  for  the  mule  might 
have  kicked  him,  or,  by  moving  a  single  step  for- 
ward, might  have  dragged  the  car  over  him.  But 
the  mule  did  not  kick  him,  nor  did  he  stir  from 
the  spot  until  a  light  was.  obtained,  a  lever  ap- 
plied to  the  wheel,  and  the  boy  rescued  from  dan- 
ger. 

The  action  is  by  an  employ^  against  his  em- 
ployer ;  the  gist  of  the  action  is  negligence,  and 
the  burden  of  proof  rests  upon  the  plaintiff  to 
prove  tliat  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  ii\jury.  Upon  an  ex- 
amination ot  the  whole  case,  we  fail  to  find  the 
slightest  evidence  that  the  injury  complained  of 
resulted  from  any  vicious  habit  or  conduct  of  this 
mule.  We  are  not  to  assume  that  when  be 
^^  started  out  again"  he  started  to  run  away ;  the 
testimony  is  wholly  to  the  contrary. 

We  find  nothing  in  the  evidence  to  justify  a  ' 
submission  of  the  case  to  the  jury,  and  therefore, 

The  judgment  is  reversed. 

Opinion  by  Clark,  J. 

Trunket  and  Stbrrbtt,  JJ.,  absent. 

L.  L.,  jr. 


Jan.  »86,  371.  May  4. 1888. 

The  Citizens'  National  Bank  v.  Alexander. 

Banks  and  banking — Bank  depoiiU — Right  of 
hank  to  question  ownership  of  deposit. 

It  ia  olearlj  against  public  pollcj  to  permit  a  bank 
that  has  received  money  from  a  depositor,  credited 
him  therewith  upon  its  books,  and  thereby  entered 
into  an  implied  contract  to  honor  his  check,  to  allege 
that  the  money  deposited  belongs  to  some  one  else. 
This  may  be  done  by  an  attaching  creditor,  or  by  the 
true  owner  of  the  fund ;  bat  t)ie  bank  is  estopped  by 
its  own  act. 

First  National  Bank  of  Look  Haven  v.  Mason,  14 
Norris,  113,  followed. 

A.,  a  county  treasurer,  deposited  the  county  moneys 
witli  a  banking  company.    A.'s  soreties  being  after- 
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*trard8  snspioiotis  that  he  wfts  mlsappl^ring  the  oonnty 
ituads,  A.  appointed  B.  his  depoty  treaanrar*  B. 
opened  another  aoeoout  with  the  same  banking  oom- 
panj  in  his  own  name  as  depatj  treasurer.  In  an 
action  brought  by  B.  as  deputy  treasurer  for  the  bal- 
ance of  his  deposit  i 

H^dy  the  banking  oompanj  could  not  apply  any  of 
the  Aindfl  deposited  by  B.  as  deputy  treasurer  in  satis- 
faotion  of  an  overdraft  made  by  A.  on  his  acoount  as 
treasurer,  nor  could  the  banking  company  set-off  said 
overdraft  in  defence  of  this  action. 

Error  to  the  Common  Fleas  of  Warren  County. 

Assumpsit,  by  W.  J.  Alexander,  deputy  treas* 
urer,  against  the  Citizens'  National  Bank  of  War- 
ten,  Pa.,  to  recover  money  deposited  with  said 
bank  by  said  plaintiff.^ 

On  the  trial,  before  Gunnison,  P.  J.,  of  Erie 
County,  the  following  facts  appeared:  On  the 
first  Monday  of  January,  1884,  C.  H.  McAnley 
l]ualified  and  entered  upon  his  duties  as  treasurer 
of  Warren  County.  He  was  also  made  treasurer 
of  the  commissioners  of  the  Rouse  estate  by  ap- 
pointment from  said  commissioners,  and  not  by 
virtue  of  his  office  as  courity  treasurer.  Thomas 
Struthers  and  Myron  Waters  became  sureties  on 
his  official  bonds.  Upon  assuming  the  duties  of 
the  office  he  opened  an  account  in  the  Citizens' 
National  Bank  of  Warren  as  C.  H.  McAuley, 
treasurer,  in  which  he  deposited  the  moneys  re- 
ceived by  him  in  his  official  capacity,  and  drew 
his  checks  as  treasurer,  from  time  to  time  in  pay- 
ment of  the  proper  expenditures  of  the  county. 

On  the  first  day  of  February,  1886,  he  had  a 

<»^dit  balance  in  said  bank  of  $6761.18.     From 

February  1st  to  the  8th  he  drew  checks  on  that 

,  account  to  the  amount  of  (8703.65,  creating  an 

over-draft  of  f  1 942.52. 

About  this  time  his  sureties  became  suspicious 
that  he  was  misappropriating  the  public  funds 
which  came  into  his  hands,  an  instituted  an  in- 
vestigation which  resulted  in  his  appointing  W. 
J.  Alexander  deputy  treasurer,  so  far  as  he  had 
the  power  to  make  such  an  appointment,  there 
being  no  law  authorizing  the  appointment  of  a 
deputy  county  treasurer.  McAuley  continued 
to  be  the  treasurer  of  the  county  until  the  close 
of  the  term  for  which  he  was  elected,  ending  first 
Monday  of  January,  1887,  at  which  time  the 
county  auditors  settled  hia  aooonnts. 

On  the  17th  day  of  February,  1886,  W.  J. 
Alexander  opened  an  account  with  the  said  Citi- 
zens' National  Bank  as  W.  J.  Alexander,  dep- 
uty treasurer,  in  which  he  deposited  the  public 
funds,  checking  them  out  from  time  to  time  as 
required  to  pay  the  county  expenditures. 

On  July  19,  1886,  the  bank  passed  enough  of 
the  funds  deposited  by  W.  J.  Alexander,  deputy 
treasurer,  to  the  credit  of  C.  H.  McAuley's  ac- 
count to  balance  the  account  or  liquidate  the 
over-draft,  the  amount  being  $1942.52,  for  which 
amount  this  suit  was  brought. 


On  the  11th  day  of  February,  1887,  he  drew  a 
check  for  the  amount  standing  to  hie  credit  as 
deputy  treasurer.  His  account  was  then  bal- 
anced, his  pass-book  and  all  his  checks  returned 
to  him,  thus  closing  his  business  with  the  bank 
as  deputy  treasurer,  without  any  objection  to  the 
bank  having  charged  his  account  with  the 
$1942.52,  which  went  to  pay  McAnley^s,  bis 
principal's  over-draf^.  Thus  matters  stood  till 
February  21,  1887,  when  Alexander  drew  a 
check  for  the  $1942.52  in  favor  of  George  F. 
Yates,  the  treasurer,  who  had  been  elected  and 
qualified  on  the  first  Monday  of  January,  1887, 
who  presented  the  same  to  the  bank,  and  pay- 
ment was  refused.    This  action  tiras  then  broo^t. 

The  defendant  requested  the. Court  to  chaiqge, 
inter  aUa^  as  follows : — 

(2)  That  the  money  deposited  by  W.  J.  Alex- 
ander in  the  Citizens'  National  Bank,  defendant, 
was  the  money  of  C.  H.  McAuley,  treasurer  of 
Warren  County,  and  he  so  designated  or  *^  ear 
marked"  it  by  depositing  it  in  the  name  of  W. 
J.  Alexander,  deputy  treasurer.  Arnwer.  ^^This 
point  is  refused.  The  money  was  the  money  of 
Warren  County  and  of  the  commissioners  of  the 
Rouse  estate.  The  defendant^  however,  oould 
not  (assert)  its  ownership,  in  the  absence  of  any 
claim  to  it  by  the  true  owner.  It  is  estopped 
from  denying  that  it  was  the  money  of  W.  J. 
Alexander,  by  receiving  and  placing  it  to  the 
credit  of  his  account  upon  its  books." 

(8)  That  said  Alexander,  by  directing  the  said 
bank  to  keep  the  account  in  the  name  of  W.  J. 
Alexander,  deputy  treasurer,  thus  designated 
himself  the  agent  of  C.  H.  McAuley,  treasurer 
of  Warren  County,  and  no  principle  of  public 
policy  will  prevent  the  said  bank  from  sbowhig 
such  fact,  or  in  applying  the  funds  so  deposited 
by  him  to  the  extinguishment  of  said  McAuley's 
overdrawn  account.  Answer.  This  point  is  re- 
fused. 

(6)  That  the  money  placed  on  deposit  in  the 
said  Citizens'  National  Bank  by  C.  H.  McAuley, 
treasurer  of  Warren  County,  and  by  W.  J.  Alex- 
ander, his  deputy  or  agent,  constituted  and  was  a 
public  fund,  of  which  the  said  McAuley  and 
Alexander  were  simply  the  legal  custodians,  and 
of  which  the  said  bank  was  the  depositary,  and 
for  any  temporary  deficit  in  said  deposit  account 
by  over-draft  of  its  custodian  and  depositor,  sub- 
sequent deposits  of  the  same  fund  would  be  liable 
to  make  good  the  shortage,  and  the  bank  wouki 
have  a  right  so  to  apply  it.  Answer.  This 
might  be  so  if  the  subsequent  deposit  had  been  to 
the  same  account,  or  in  the  same  name.  In  tiiis 
case  the  subsequent  deposit  being  to  a  different 
account  and  in  a  different  name,  it  is  not  liable  to 
make  up  the  shortage  in  the  first  account,  and 
the  bank  had  no  right  to  so  apply  it^ 
1     Verdict  and  judgment  for  the  plaintiff  for 
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$2050,  the  amount  of  his  cUiim  with  interest. 
The  defendant  thereupon  Uk^  this  writ^  assign- 
iag  for  error,  inter  aHa^  the  answer  to  its  points 
as  above  set  forth. 

W.  M,  Lindseff  (&  P.  Johmon  and  Jamei  0, 
ParwUes  with  him),  for  the  pbuntiff  in  error. 

The  case  of  Bank  v.  Mason  (14  Norris,  113), 
k  distinguishable  from  this  in  that  Alexander 
was  here  clearly  McAulej's  agent. 
Bank  v.  Jones,  6  Wright,  636. 
Arnold  r.  Bank,  21  Smith,  287. 
At  any  rate  the  bank  was  entitled  to  set  off  the 
OTerdrafx  of  McAulej  in  this  action. 
Beed  v.  Penrose's  Bz'ra,  12  Casey,  235. 
WilHam  E.   Rice  {R.   Brown,    Oharlet   W. 
S^one,  and  JI.  E,  Brown  with  him),  for  the  de* 
'  fendant  in  error. 

This  case  is  ruled  by 
The  First  National  Bank  of  Lock  Haven  v.  Mason, 
14  Norris,  113. 
That  case  is  well  grounded  in  reason  and  sus- 
tained by  erery  consideration  of  public  policy 
and  fair  dealing.    It  is  expressly  recognized  and 
followed  in— 

Oermaa  Bank  v.  Hemstedt,  47  Arkansas,  62. 
Hemstedt  v.  The  Bank,  46  Id.  537. 
Bolles  on  Banks,  p.  56. 
The  same  principle  had  been  practically  enun- 
ciated earlier  in  the  case  of 

Jackson  r.  Bank  of  U.  S.,  10  Barr,  61. 
See,  also, 
Lund  V.  Bank  37  Barb.  129. 
Bank  v.  King,  7  Smith,  202. 
Bank  v.  Ins.  Ck>.,  104  U.  S..54. 

May  21,  1888.  The  Court.  This  case  is 
ruled  by  Bank  v.  Mason  (95  Pa.  113.)  It  was 
Ihere  held  that  <<  it  is  clearly  against  public  policy 
to  permit  a  bank  that  has  received  money  from  a 
depositor,  credited  him  therewith  upon  its  books, 
and  thereby  entered  into  an  implied  contract  to 
honor  his  check,  to  allege  that  the  money  deposited 
belongs  to  some  one  else.  This  may  be  done  by 
an  attaching  creditor,  or  by  the  true  owner  of  the 
fond;  but  the  bank  is  estopped  by  its  own  act." 

The  learned  Judge  below  applied  this  principle 
to  the  facts  of  this  case,  and  herein  he  committed 
DO  error.  The  bank  had  no  standing  to  assert 
that  the  money  deposited  to  the  credit  of  W.  J. 
Alexander,  deputy  treasurer,  did  not  belong  to 
him ;  much  less  had  it  the  right  to  apply  $1942.52 
of  this  money  to  an  oyerdraft  of  C.  H.  McAuley, 
treasurer.  Granted  that  the  money  deposited 
by  Alexander  belonged  to  the  county  as  a  matter 
of  &ct,  yet  as  between  the  bank  and  its  depositor 
it  was  Uie  monoy  of  the  latter.  It  was  in  no 
aense  ear-marked  as  county  money.  The  fact 
that  it  was  deposited  to  the  credit  of  W.  J.  Alex- 
ander, deputy  treasurer,  did  not  so  ear-mark  it. 
For  aught  that  appeared  upon  the  books  of  the 
bank  it  might  have  been  as  deputy  treasurer  of  a 
building  association.    The  most  effect  that  could 


be  claimed  for  the  words  <'  deputy  treasurer"  was 
an  acknowledgment  by  Alexander  that  he  held 
the  money  for  some  one  eke,  and  the  other  per- 
son not  being  designated  as  between  the  Imnk 
and  Alexander  the  money  belonged  to  Alexander. 
The  bank  could  not  refuse  his  check  unless  at  the 
demand  of  an  attaching  creditor  or  the  true  owner 
of  the  fund.  It  is  equally  true  that  the  bank 
could  not  have  paid  out  a  dollar  of  this  fund  upon 
the  check  of  McAuley  the  treasurer.  The  very 
object  of  the  arrangement  with  Alexander,  as- 
suming the  money  to  belong  to  the  county,  was  to 
place  it  beyond  the  control  of  McAuley.  If  the 
latter  could  not  draw  it  upon  his  check  how  can 
the  bank  apply  it  to  cover  McAuley's  overdraft? 
It  was  gross  negligence  in  the  bank  to  allow  the 
overdraft,  and  it  cannot  protect  itself  in  this  sum- 
mary manner  and  deny  its  depositor's  check. 
The  case  is  too  plain  to  require  further  discus- 
sion. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trunkby,  Gbebn,  and  Clark,  JJ.,  absent. 

c.  K.  z. 


July  »86, 102. 


Holtv.  Pie. 


April  16, 1888. 


Evidence — Booh  account — Parol  evidence  sup^ 
plementing  written  contract — Contract — Con* 
etruction  of. 

In  an  action  to  recover  the  price  of  lumber  sold  and 
delivered,  the  vendor  offered  in  evidence  the  account 
of  a  Inmber  company  against  him  from  a  book  of  orig- 
inal entry  showing  purchases  made  by  him  to  fill  his 
contract  with  the  vendee,  which  purchases  were 
shipped  directly  to  the  vendee  hj  the  lumber  com- 
pany. The  object  of  the  offer  was  to  show  the  quan- 
tity of  lumber  delivered : 

Held,  that  the  evidence  was  inadmissible. 

Certain  parties  entered  into  a  written  contract 
thronglr  letters  for  the  sale  and  delivery  of  lumber, 
which  letters  specifically  referred  to  a  verbal  a^ee- 
ment  of  sale  entered  into  some  days  before,  which  the 
letters  purported  to  confirm.  The  letters  contained 
simply  a  statement  of  the  sizes  and  prices  of  the  lum- 
ber desired,  and  a  formal  acceptance  of  the  contract 
according  to  the  sites  and  prices  named : 

Held,  that  in  reaching  a  conclusion  as  to  what  was 
the  true  contract  between  the  parties,  the  jury  might 
take  into  consideration  the  parol  agreement  as  well  as 
the  matters  contained  in  said  letters. 

A  written  contract  which  simply  calls  for  the  deliv- 
ery of  good,  sound  hemlock  Inmber  at  a  fixed  price  on 
the  cars,  to  be  shipped  when  directed,  cannot  be  con- 
strued to  contemplkte  an  inspection  of  the  Inmber  at 
the  p<mit  of  shipment,  and  it  is  error  for  the  Court  to 
instruct  the  jury  that  such  is  the  legal  inference  there- 
from. 

Error  to  tbe  Common  Pleas  of  Clearfield 
County. 
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Assumpsit,  by  J.  J.  Pie,  sarviTing  partner  of 
Pie  &  Gamier^  against  D.  W.  Holt,  to  recover 
the  price  of  certain  hemlock  lumber  sold  and  de- 
livered by  the  plaintiff  to  the  defendant. 

On  the  trial,  before  Krebs,  P.  J.,  the  facts  of 
the  case  appeared  to  be  as  follows  i  Sometime 
prior  to  July  6,  18S1,  the  plaintiff  and  defendant 
had  a  conversation  relative  to  the  sale  of  hemlock 
lumber  from  the  one  to  the  other.  In  pursuance 
of  said  conversation  the  following  letters  subse- 
quently passed  between  the  parties : — 

Phiupsbitxo,  July  6, 1881. 
'    J.  J.  PiB,  Baq. 

DfiAB  Sib  :  Confirming  onr  verbal  agreement  of  some 
days  ago,  yon  will'^a«e%nter  the  fc^owing  order  of 
good,  sound  hemlock  lumber — ^in  a|l»  <'ne  million  feet. 

(Then  follows  a  description  of  the  different  sizes 
'and  lengths,  and  the  quantity  of  each.) 

The  44  and  5-4  can  be  delayed  antil  after  the  2-inch 
is  all  sawed  ont.  The  2-inoh  to  be  all  cot  and  piled 
by  the  15th  of  September,  1881,  or  as  nmch  sooner  as 
you  can.  Cat  and  pile  all  you  can  before  the  planer 
reaches  you.  After  the  planer  is  put  in,  you  will 
plane  and  pile  as  it  comes  from  the  saw,  leaving  that 
which  is  piled  until  the  last,  then  it  can  be  planed 
and  put  on  the  cars  without  extra  handling.  Plane 
on  one  side  and  two  edge  to  1}  in.  z  5|  in.  or  7|  in.  as 
the  case  may  be.  It  must  be  up  to  the  sise  g^ven  after 
planing.  Price  on  the  cars  for  the  worked  hemlock, 
$8 ;  for  the  4x4  and  5x4,  #7.50,  on  the  cars.  To  be 
sawed  and  piled  in  the  yard  after  the  2  in.  is  out  of 
the  way,  and  shipped  when  directed. 

Please  acknowledge  receipt  of  this,  and  oblige, 
Yours  truly,    . 
D.  W.  Holt, 

Per  Gbaham. 

The  4x4  and  5x4  is  not  to  be  planed. 

Philipsbubo,  Centre  Co.,  Pa.,  July  16,  1881. 
Hbssbs.  Pib  &  Qarnibb,  Kane^  Pa.,  MoKean  Co. 

Dbab  Sibs  :  Referring  to  your  favor  of  the  6th  in- 
stant, in  relation*  to  the  1  in.  and  1^  in.  stuff  intended 
for  stock,  we  will  modify  the  sizes  as  follows  :  Cut  all 
the  smooth  logs  into  the  sizes  as  given.  The  rough 
logs  cut  into  3x6,  3x8,  3x10,  and  3x12—12, 14,  16,  and 
18  feet  long.  Yours  truly, 

D.  W.  Holt, 
o. 
PhuiIPSbubo,  Centre  Co.,  Pa.,  July  16,  1881. 
Mb.  D.  W.  Holt. 

Dbab  Sib  :  In  answer  to  yours  of  the  16th,  I  accept 
the  modified  bill  of  lumber,  and  will  go  right  ahead 
and  cut  said  bill  as  fast  as  possible. 

Respeotfullv, 

Pib  k  Gabbibb. 

In  pursuance  of  this  contract  270,000  feet  of 
two-inch  hemlock  was  shipped  to  Philadelphia ; 
being  the  place  designated  by  the-  purchaser. 
Difficalties  then  arose  between  the  parties  as  to 
the  fulfilment  of  the  contract*  On  the  part  of 
the  plaintiff  it  was  contended  that  the  lumber 
furnished  was  of  the  proper  quality  and  quantity, 
and  that  it  was  to  be  inspected  at  the  point  of 
shipment.  He  further  claimed  that  it  bad  been 
inspected  only  at  Girard  Point,  whither  it  was 
consigned,  and  that  the  inspection  bad  been  un- 
fair, resulting  in  the  rejection  of  much  good 


salable  lumber.  On  the  other  hand,  defendiuit 
claimed  that  by  the  terms  of  the  parol  agreeoient 
the  lumber  was  to  be  inspected  at  Girard  Poini, 
and  that  both  in  regard  to  quali^  and  quantity  it 
had  proved  defective^  and  not  as  agreed  upon  in 
the  original  verbal  agreement  of  the  parties. 

In  order  to  prove  the  quantity  of  lumber 
shipped,  the  plaintiff  offered  in  evidenoe  a  oerti- 
fled  copy  of  an  account  from  a  book  of  origiosi 
entries  by  the  Sergeant  Lumber  Corapaaj 
against  the  plaintiff  showing  shipments  of  lumb^ 
purchased  by  him  from  them,  and  by  them  con- 
signed diraatly  to  the  defendaat*  Objected  to 
by  defendant  Objec.tion  overmled.  Evidenoe 
admitted.  Exception.  (Firsin  assignment  of 
error.) 

The  defendant  requested  the  Court  to  charge, 
in  substance,  that  the  jury  in  reaching^  a  ooncla« 
sion  as  to  the  real  contract  between  the  parties 
most  consider  all  the  evidence  in  the  case,  and 
could  take  into  account  the  verbal  agreement  as 
well  as  the  written  contract 

The  Court  refused  so  to  charge,  and  in  the 
general  charge  instructed  the  jury  upon  that 
point  as  follows :  ^'  We  instruct  you,  gentlemen 
of  the  jury,  as  a  matter  of  law,  that  these  three 
papers,  which  have  been  offered  in  evidence,  con- 
stitute a  contract  between  these  parties,  and  that 
they  are  bound  by  the  terms  thereof,  and  in 
order  to  escape  from  liability  and  responsibility, 
they  must  show  that  some  material  part  of  the 
contract  or  agreesient  between  the  parties  that 
had  been  entered  into  and  not  covered  by  this 
written  contract,  was  omitted  either  by  the 
fraud,  or  misrepresentation  of  the  one  party,  or 
by  the  mistake  or  accident  of  the  scrivener  who 
wrote  it.  If  you  find.from  the  evidence,  gentle- 
men of  the  jury,  that  in  the  verbal  arrangement 
or  agreement,  a  material  part  of  that  was  Qjnitted 
from  this  paper  either  through  fraud  or  accident, 
or  by  mistake,  and  that  is  shown  to  your  satis- 
faction by  clear,  precise,  and  convincing  proof- 
proof  that  leaves  no  doubt  of  that  fact  in  yoor 
mind — then,  of  course,  the  part  omitted  consti* 
tutes  a  part  of  the  agreement  between  the  parties. 
If  you  are  not  satisfied  by  that  kind  of  proof 
that  we  have  mentionei,  that  a  part  of  this 
verbal  agreement  referred  to  here  was  omitted  in 
the  manner  which  we  have  stated,  and  from  the 
causes  mentioned — ^fraud,  accident,  or  mistake- 
then  the  parties  must  submit  to  what  is  herein 
contained."  ....*<  The  parol  or  verbal  agree- 
ment, which  is  claimed  here  by  Mr.  Holt,  in 
order  to  be  entitled  to  consideration  at  yoor 
hands,  must  first  appear  to'  you,  by  convincing, 
clear,  and  precise  proof,  to  have  been  omitted,  as 
we  have  said  before,  by  fraud,  accident,  or  mistake, 
because  we  deem  it  our  duty,  when  parties  redooe 
their  agreements  to  writing,  that  they  shall  ke 
bound  by  the  writing,  unless  it  does  appear  to  tke 
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jary  that  a  material  part  was  omitted  in  the 
mode,  or  in  the  waj  we  have  indicated.  If  these 
papers  constitute  the  whole  of  that  agreement,  and 
no  part  oi  it  was  omitted  by  fraud,  accident,  or 
mistake,  then  tha  plaintiff  would  be  entitled  to 
recover  in  this  case  for  lumber  delivered." 
(Sixth  to  tenth  assignments  of  error.) 

The  defendant  requested  the  Court  to  charge 
that  if  by  the  terms  of  the  parol  agreement  the 
inspection  of  the  lumber  was  to  be  made  at  the 
point  of  destination,  then  that  point  was  to  be 
taken  as  the  point  of  inspection,  there  being 
nothing  in  the  letter  to  contradict  suofa  stipala- 
lation  or  to  fix  another  point  for  inspection. 

The  Court  reinsed  so  to  charge,  and  in  the 
general  charge  instructed  the  jury  upon  the  point 
as  follows :  '*  Now,  gentlemen  of  the  jury,  the 
difficulty  in  this  ease  arises  on  the  question  c^  the 
place  of  inspection.  The  contract  itself  does  not 
Bay  where  tiie  inspection  shall  be,  in  so  many 
plain  words,  but  as  we  instroct  you  that  the 
place  of  delivery  and  the  price  for  the  lumber 
was  determined  upon  its  being  put  upon  the  cars 
ai  Sergeant  Staticm,  that  the  legal  inference  from 
that  is,  that  that  would  be  the  place  of  inspection, 
onless  you  are  satisfied  by  clear,  precise,  and  con«> 
▼inoing  proof  that  the  question  of  inspection,  or 
place  of  inspection,  was  left  out  of  these  written 
papers  through  the  fraud,  accident,  or  mistake  of 
the  parties."  ....  '<  If  you  find  that  the  plaintiff 
is  excused  from  the  performance  of  the  contract 
because  the  inspection  was  not  made  at  the  point 
where  the  lumber  was  put  on  the  cars,  and 
where  the  price  was  fixed,  which  was  the  point 
of  delivery,  of  course  the  question  of  damages 
does  not  arise,  and  he  would  be  entitled  to  re- 
cover in  this  case  for  the  amount  of  lumber  thus 
ddtvered,  that  is,  if  he  (plaintiff)  is  excused. 
If  the  inspection  there  was  an  honest  and  fair  in- 
spection, and  that  was  the  point  of  inspection,  he 
was  not  bound  to  submit  or  accept  it  at  any  o^her 
l^aee,  and  if  the  defendant  insisted  upon  an  in- 
spection anywhere  else,  he  (plaintiff)  was  not 
bound  to  ship  the  lumber."  ....  <^  Of  course, 
the  question  of  damages  does  not  arise  if  you  find 
that  the  point  of  inspection  was  at  the  place 
where  the  lumber  was  jMtvered  on  the  cars,  and 
the  price  fixed,  and  he  was  excused  because  the 
defendant  insisted  upon  the  inspeotion  being  at 
another  point  or  place.  He  would  be  excj^d, 
and  would  be  entitled  to  recover  whatever  he 
satisfied  you  by  proof  was  the  quantity  of  lumber 
delivered."  (Eleventh  to  fifteenth  assignments 
of  error.) 

Verdictand  judgment  for  the  plaintiff*  Defend- 
ant thereupon  took  this  writ,  assigning  for  error 
the  action  of  the  Court  in  admitting  the  above  evi- 
dence on  behalf  of  plaintiff,  the  refusal  of  defend- 
ant's points  and  the  charge  of  th^  Court  above 
cited.  1 


TTuMnai  JL  Murray  (^Oyrus  Gordon  with  him), 
for  plaintiff  in  error. 

Parol  evidence  is  admissible  to  supplement  a 
written  contract. 

8p0noer  v.  Colt,  8  Nor.  9^14, 318. 

Hoopes  V,  Beal«,  9  Id.  82. 

Qaiok  v»  Vanouter,  3  Pennypacker,  469. 

Ott  V.  Oyers'  Exr.,  10  Out.  «. 
When  a  contract  is  partly  in  parol  and  partly 
in  writing  both  parts  of  th^  contract  should  go  to 
the  jury. 

Harper  &  Irvine  r.  Kern,  11  8.  k  R.  821. 

Canningham  a*  Shaw,  7  Barr,  401. 

Wolf  Creek  Ck>.  v,  Sholtz,  21  Sm.  180. 
Particularly  is  this  the  case  wh^re  the  writing 
does^  not  purport  to  be  the  wlK>le  contract  but 
refers  to  the  paroi^greement  as  part  thereof. 

Miller  v.  Fiohthom,  7  Casey,  256. 

Bridge  Co.  v.  Bridge  Co.,  2  Norrie,  517. 

Baltimore  Steamboat  Co.  v.  Brown,  4  Smith,  81. 

Union  Trust  Co.  v,  Whiton,  97  N.  Y.  172. 

R.  R.  Co.  V.  Jurey,  111  U.  8.  584. 
The  letters  in  this  case  say  nothing  about  the 
place  of  inspection.     The  parol  agreement  was 
therefore  binding  in  this  regard. 

Massleman  n.  Stoner,  7  Cas.  265. 

Bank  v.  Fordyoe,  2  Barr,  275. 

Bamhart  v.  Riddle,  5  Cas.  92-96. 

Barclay  v.  Weaver,  7  Har.  396. 

Aldridge  v.  Eshleman,  10  Watts,  420. 

Buckley's  Appeal,  12  Wr.  495. 

Frank  Fielding  and  Henry  (7.  McChrmick,  for 
defendant  in  error. 

Parol  evidence  was  clearly  admissible  to  vary 
the  terms  of  the  written  contract. 

Stine  V.  Sherk,  1  W.  &  8. 195. 

Caley  v,  Hoopes,  5  Norris,  497. 

Lane*8  Appeal,  2  Amer.  499. 

Martin  v.  Berens,  17  Smith,  459. 

Railway  Co.  v.  Swank,  9  Out.  555. 

Phillips  V,  Meily,  10  Id.  536. 

Spencer  et  al.  v.  Colt,  8  Nor.  314. 

May  21,  1888.  The  Court.  The  objection 
to  the  admission  of  the  copy  of  the  account  of 
the  Sergeant  Lumber  Company  against  Pie  as 
evidence  in  this  action  brought  by  Pie  against 
Holt,  was  well  takeu.  The  action  was  brought 
by  Pie  to  recover  for  lumber  delivered  to  Holt 
under  a  contract.  It  was  necessary  to  prove  the 
quantity  of  the  lumber  so  delivered  and  for  this 
purpose  an  account  kept  by  the  Sergeant  Lumber 
Company,  showing  the  quantity  cf  lumber  fur- 
nished by  the  company  to  Pie,  was  offered  and 
received.  If  the  same.caiioads  of  lumber  were 
sent  to  Holt  from  the  yard  of  the  lumber  com- 
pany, still  we  do  not  see  how  this  account  was 
admissible  as  an  instrument  of  evidence.  It 
might  serve  as  a  memorandum  to  aid  the  memory 
of  the  men  who  put  the  lumber  upon  the  cars  or 
shipped  it  to  Holt,  bnt  as  an  .account  of  the  lum- 
ber company  it  was  inadmissible  in  this  action. 

The  assignments  from  the  sixth  to  the  tenths 
inclnsive,^  relate  to  the  instructions  of  the  Court 
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upon  the  effect  of  the  letters  which  formed  the 
only  written  evidence  of  the  contract.  They  are 
three  in  number.  The  first,  written  on  the  6th 
July,  1881,  begins  thus : — 

^*  Confirming  our  verbal  contract  of  some  days 
ago  you  will  please  enter  the  following  order  of 
good,  sound  heml6ck  lumber  in  all  one  million 
feet.*'  Then  follows  the  order  giving  a  list  of 
sizes,  lengths,  etc,  and  at  the  end  of  the  letter 
occur  these  words :  <<  Price  on  the  cars  for  the 
worked  hemlock  $8;  for  the  4-4  and  5-4  $7.50 
on  the  cars.  To  be  sawed  aod  piled  on  the  yard 
after  the  2-inch  is  out  of  the  way,  and  shipped 
when  directed. 

*^  Please  ackttocwledge  receipt  <^  this  and 
oblige.  Tours  truly,  *'  ■ 

"D.W.Holt." 

The  second  is  also  from  Holt,  dated  16  July, 
1881,  and  modifies  the  sixes  of  a  part  of  the  bill. 

The  third  bears  the  same  date,  and  is  as  fol- 
lows:— 

"  Dear  Sir:  In  answer  to  yours  of  the  1 6th 
inst.,  I  accept  the  modified  bill  of  lumber,  and 
I  will  go  right  ahead  and  cut  said  bill  ka  fast  as 
possible.  Respectfully, 

"Pib&Gabnieb." 

So  &r  as  this  order  and  acceptance  express 
terms,  they  constitute  the  contract  between  the 
parties.  They  fix  the  amount  of  lumber  to  be 
furnished ;  the  sizes  into  which  it  is  to  be  cut ; 
the  kind  of  finish,  and  the  price  on  the  cars. 
But  the  order  refers  to  a  "  verbal  agreement  of 
some  days  ago,"  and  professes  to  be  in  confirma- 
tion of  it.  It  does  not  profess  to  recite  that 
agreement,  or  be  a  substitute  for  it,  but  to  con- 
fiirm,  or  conform  to  it.  The  ofier  to  prove  what 
that  verbal  contract  was  as  to  any  omitted  terms 
or  stipulations  was  not,  therefore,  an  efibrt  to 
change  the  terms  of  a  written  agreement,  but  to 
show  the  whole  agreem^it  of  which  the  letters 
were  but  part.  This  the  Court  refused  permis- 
sion to  do  unless  it  was  first  shown  ^at  the  stip- 
ulations not  found  m  the  letters  were  omitted  by 
fraud,  accident,  or  mistake.  But  this  was  not 
alleged.  The  letters  consist  of  Holt's  order, 
telling  what  lumber  he  wanted,  and  at  what 
price,  and  of  Pie's  acceptance  of  the  order  and 
promise  to  cut  the  lumber  as  soon  as  possible. 
So  far  the  verbal  agreement  was  reduced  to 
writing,  or  "  confirmed ;"  bat  whatever  else  there 
was  of  the  agreement  the  jury  had  a  right  to 
know.  The  offlsr  was  not  to  alter  the  agreement 
contained  in  the  letters,  but  to  prove  the  actual 
contract  in  conformity  with  which  the  letters  had 
been  written,  so  that  the  jury  might  understand 
what  it  was  as  to  such  subjects  as  were  not  with- 
in the  range  or  purview  of  tbe  order  and  accep- 
tance. 

'  The  remaining  assignments  «f  error  are  to  that 
portion  of  the  charge  which  relates  to  the  inspec- 


tion of  the  lumber.  The  order  was  silent  upon 
this  subject,  but  it  called  for  '<  good,  sound  hem- 
lock" at  a  fixed  price  on  the  cars ;'  to  be  ^^  shipped 
when  directed."  This  clearly  contemplated  a 
shipment  by  Pie  to  such  place  and  at  such  time 
as  Holt  should  direct.  If,  when  the  lumber 
reached  its  destination,  whenever  that  might  be, 
it  was  not  '*  good,  sound  hemlock,"  such  aa 
Holt  ordered  and  Pie  agreed  to  furnish,  to  that 
extent  the  performance  of  the  contract  was  de- 
fective. Holt  was  not  under  obligation  to  acoept 
any  quality  of  lumber  except  that  for  which  he 
had  contracted,  and  he  had  a  right  to  decline  to 
pay  for  lower  grades.  It  was  error,  therefore,  to 
bold  that  the  order  or  letter  of  6  July  and  its  ac- 
ceptance provided  for  an  iDspeoti#a  at  the  point 
of  shipments 

The  undertaking  of  Pie  was  to  *^  ship  when  di- 
rected good,  sound  hemlock."  If  he  did  not  do 
this,  Ho}t  was  at  liberty  to  refuse  ta  receive  the 
lumber.  He  was  bound  to  pay  for  what  he  or- 
dered, but  he  was  not  bound  to  pay  for  any  other 
quality  or  kind  of  lumber.  For  the  reasons  thus 
indicated,  the  judgment  is  reversed,  and  a  venire 
facias  de  novo  awarded. 

Opinion  by  Williams,  J. 

Tbunkbt,  J.,  absent.  l.  l.,  jr. 


May  5,  1888. 
Commonwealth  v.  McLaughlin. 

Mandamus    to  lower   CourU^When  grantecL^ 
Practiced—Abatement  of  nuisance, 

A  mandamus  from  the  Supreme  Court  to  a  lower 
Court  will  lie  to  compel  the  performance  of  a  dntj 
when  the  Judge  declines  to  act  or  unreasonably  delays 
Judgment  in  a  particular  case,  but  it  will  not  lie  to 
compel  him  to  give  Judgment  in  a  particular  way  ;  it 
will  only  require  him  to  act. 

When  a  Judge  of  the  Court  of  Quarter  Seasions,  for 
reasons  which  he  r^^arda  as  legal  and  saUsfaotoiy,  has 
refused  to  direct  the  sheriff  to  abate  a  nuisance,  after 
the  person  sentenced  to  abate  the  same  has  failed  to  do 
so,  the  Supreme  Court  cannot  reverse  his  decision 
upon  a  writ  of  mandamna'  efVen  were  they  satigfled 
that  it  was  erroneous. 

Petition  for  a  mandamus  to  the  Judges  of  the 
Quarter  Sessions  of  Montgomery  County. 

The  nature  of  the  action,  kad  the  facts  of  the 
case,  are  fully  set  forth  in  the  opinion  of  the  Su- 
preme Court,  if^ra* 

Irving  P.  Wanger^  District  Attorney,  for  peti- 
tion. 

If  a  defendant  faik  to  comply  with  his  sentence 
to  abate  a  nuisance,  th^  Court  should, direct  a 
writ  to  the  sheriff  commanding  him  to  abate  the 
nuisance.    If  for  any  reason  it  should  not  be 
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proper  to  sentence  the  defendant  to  abate,  the 
Conrt  maj  direct  the  sheriff  to  do  so  without  thus 
MBtencihg  the  defendant. 

Taggart  v.  Commonwealth,  9  Harris,  580. 
Commonwealtli  v.  Barolaj,  1  Casey,  508. 

Maj  ^1,  1888.  The  Ck>nRT;  This  waa  a 
)[Mtkion  by  I.  P.  Wanger,  Esq.,  District  Attor- 
«ey  of  Montgomery  County,  praying  for  a  writ 
of  mandamus  to  the  Judges  of  the  Court  of 
Quarter  Sessions  of  Montgomery  County,  to  en- 
force the  judgment  and  sentence  of  the  said  Court 
In  the  above  stated  case  by  an  order  directed  to 
the  sheriff  of  aaid  county,  requiring  him  forth- 
with to  abate  the  nuisance  complained  of  at  the 
«OBts  of  the  del^dndant. 

The  defendant  had  been  convicted  in  the  Conrt 
below  of  maintaining  a  public  nuisance,  and  had 
l^een  sentenced  to  pay  a  fine,  and  to  abate  the 
mrisance.  The  nuisance  consisted  of  the  storage 
of  a  large  quantity  of  gunpowder  and  dynamite 
in  a  building  near  a  public  highway,  to  the  dam- 
age of  the  neighbors  and  travelling  public.  It 
was  not  the  building  that  was  the  nuisance ;  it 
was  the  storage  of  the  above-named  explosives 
and  dangerous  substances  therein.  Upon  pro- 
ceeding to  enforce  the  sentence,  the  defendant 
showed  that  he  was  not  the  owner  of  the  premises ; 
that  he  was  merely  the  agent  at  one  time  of  the 
parties  who  used  the  building  as  a  storehouse  for 
powder,  and  that  since  the  trial  he  was  no  longer 
fluch  agent,  and  had  no  control  over  the  building 
or  its  contents.  The  Court  below  held  that  the 
defendant  could  not  be  required  to  abate  a  nui- 
sance over  which  he  has  no  control,  and  that  the 
sheriff  could  not  be  required  to  remove  it  inas- 
much as  the  ground  upon  which  he  acts  in  such 
cases  is  the  refusal  of  the  defendant  to  do  what 
he  ought  to  have  done. 

It  will  appear,  from  what  hae  been  said,  that 
the  Court  below  has  acted  upon  the  application 
of  the  District  Attorney,  and  refused  it.  If  the 
Covnrt  had  declined  to  act  there  might  have  been 
some  ground  for  the  application  for  a  mandamus. 
.  That  the  writ  will  lie  from  this  Court  to  a  lower 
Court  to  compel  the  performance  of  a  duty  is 
settled  law.  Thus  if  a  Judge  unreasonably  delay 
judgment  in  a  particular  case,  he  may  be  com- 
pelled to  do  so  by  mandamus.  But  it  will  not 
lie  to  compel. him  to  give  judgment  in  a  particu- 
lar way ;  it  will  only  require  him  to  act.  Hence, 
when  the  Judge  has  acted,  mandamus  will  not  lie 
to  reverse  his^  action.  The  Judge  below  has 
acted  in  the  matter  referred  to ;  he  has  refbsed 
to  order  the  sheriff  to  proceed  to  abate  the  nui- 
sance, for  reasons  which  he  regards  as  legal  and 
flaiisfactory,  and  we  eannot  reverse  his  decision 
upon  a  writ  of  mandamus,  even  were  we  satisfied 
^at  it  is  erroneous.    We  are  free  to  say,  however, 


that  we  see  no  reason  why  the  learned  Court  be- 
low should  have  arrived  at  a  different  conclusion. 

Writ  refused. 

Opinion  by  Paxson,  J.  h.  s.  p.  n. 


Jan.  '88,  808.  Maroh  80, 1888. 

Klein's  Appeal. 

BtU  »n  $gmtff — Ba$%d$  pUd^d  tu  oMeUeral  bf 
bailse^^Wkat  o^mplmnant  mu$t  show  in  order 
to  recover  the  same. 

In  order  to  entitle  a  oompfitnaair  in  a  hill  in  equity 
to  recover  bonds  whioh  he  alleged  had  been  transferred 
by  his  bailee  to  defeudant  as  collateral  security,  it  is 
incumbent  upon  him  to  identify  the  bonds  which  he 
alleges  were  so  hypothecated  and  in  the  absence  of 
such  identification  he  cannot  recover. 

Appeal  from  a  decree  of  Common  Fleas  No.  4, 
of  Philadelphia  County. 

Bill  in  equity,  by  Charies  Klein  and  Lizae 
Mindill  against  William  F.  Harrity,  assignee  of 
Ladner  Brothers,  and  the  Commercial  National 
Bank,  to  recover  from  the  latter  $14,000  par 
value  of  bonds  of  the  Southern  Maryland  Bail« 
road  Company. 

The  bill  averred :  That  the  plaintiff,  Charles 
Klein,  and  the  said  Lizzie  Mindill,  were  the 
owners  of  first  mortgage  bonds  of  the  Southern 
Maryland  Bailroad,  a  corporation  existing  under 
and  by  virtue  of  the  laws  of  Maryland,  the  said 
Klein  being  the  owner  of  $13,500  of  said  bonds, 
and  the  said  Lizzie  MindtU  $500  of  said  bonds ; 
that  said  bonds  were  issued  nader  a  mortgage 
dated  May  1,  1879,  and  that  said  corporation, 
being  desirous  to  cancel  said  mortgage  and  bonds 
created  a  new  mortgage,  dated  January  1,  1881, 
and  issued  n6w  bonds  tfaereundor,  to  be  ex* 
changed  for  the  former  bonds ;  that  said  plaintiffs 
deposited  their  bonds  under  the  former  mortgage 
with  the  said  Ladner  Brothers,  who  were  bankers 
and  brokers  at  the  time,  tor  the  purpose  of  having 
them  exchanged  for  the  new  bonds;  that  said 
Ladner  Brothers  received  said  bonds  under  the 
mortgage  of  January  1,  1881,  for  said  plaintiffs, 
and  after  having  so  received  them,  fraudulently 
and  without  authority  from  plaintiffs  deposited 
them  with  the  Commercial  National  Bank,  who 
are  not  purchasers  for  value,  and  who  now  refose 
to  deliver  them  to  the  p]ainti£&,  although  re- 
quested to  do  so ;  that  said  Ladner  Brothers,  on  \ 
the  twenly.fifth  day  of  August,  1884,  made  a 
general  assignment  for  the  benefit  of  creditors. 
And  the  biU  prays  for  an  injunction  restraining 
the  defendants  firoin  in  any  way  disposing  of  or 
interfering  with  said  bonds,  and  that  said  Com- 
mercial National  Buik  be  ordered  and  directed 
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to  deliver  said  bonds  to  the  amouat  of  $14,000 
to  said  plaintitfs,  and  for  general  relief. 

The  answer,  in  effect,  averred  that  the  Com- 
mercial National  Bank  on  the  Afth  day  of  Sep- 
tember, 1883,  loaned  to  Ladner  Brothers,  $18,- 
000,  upon  collaterals,  in  which  were  included 
$11,000  of  the  Southern  Maryland  Railroad 
Company ;  that  on  the  fourth  day  of  April,  1884, 
$4000  of  said  loan  was  paid  off,  and  on  the  same 
day  the  further  sum  of  $1000  was  paid  off,  leaving  a 
biJance  of  $13,000  still  remaining,  which  amount 
was  carried,  with  an  additional  deposit  of  $5000 
of  the  bonds  of  said  company,  until  July  22, 1884, 
when  it  was  consolidated  with  the  other  loans  in 
a  demand  note  ibr  $32,500,  which  still  remains 
unpaid,  and  the  answer  admits  that  said  Ladner 
Brothers  made  a  general  assignment  for  the 
benefit  of  creditors  as  averred  in  the  bill. 

The  case  waa  referred  to  John  H.  Seltzer, 
Esq.,  as  Master,  who  found,  inter  alia,  that  the 
Ladner  Bros*,  prior  to  their  failure,  delivered  the 
bonds  in  question  to  the  defendant  bank  as  col- 
lateral for  debts,  which  they  then  owed  the  bank, 
that  the  possession  of  the  bonds  in  suit  is  not  de- 
nied by  the  bank,  the  answer  filed  admits  that 
they  have  the  bonds,  and  accordingly  reported 
that  complainants  were  entitled  to  a  decree  in 
accordance  with  their  bill. 

To  these  findings  of  fact  exceptions  were  filed 
by  the  bank,  which  the  Court,  Thathr,  P.  J., 
sustained,  filing,  inter  alia^  the  following  opinion : 
^'  In  truth  there  was  no  competent  evidence 
whatever  that  the  bonds  of  the  Southern  Mary- 
land Railroad,  which  the  Ladners  pledged  with 
the  bank  for  loans  which  they  received  from  the 
bank,  were  bonds  belonging  either  to  Klein  or 
Lizzie  Mindill.  This  part  of  the  plaintiffs'  case 
was  therefore  totally  defective  in  proofs.  The 
Master  reports  that  ^  the  answer  of  the  bank  ad- 
mits that  they  received  the  bonds  from  the  Lad- 
ners.' If  this  is  intended  to  convey  the  idea 
that  the  answer  admits  that  the  bonds  which  the 
defendants  received  from  the  X^dners  as  security 
for  loans  which  they  made  to  them,  were  bonds 
which  had  belonged  to  either  of  the  plaintiffs,  it 
is  a  misapprehension  of  the  &cts.  The  answer 
contains  no  such  admission. 

<<  In  like  manner  the  finding  of  the  Master 
'  that  the  Ladners  delivered  the  bonds  to  the  de- 
fendants, who  kept  possession  of  the  same  on  ac- 
count of  an  overdue  indebtedness  of  Ladner 
Brothers,'  is  not  sustained  by  any  fair  reading  of 
the  testimony.  Upon  that  point  the  plaintiffs 
examined  but  a  single  witness,  Mr.  Graham,  the 
cashier  of  the  bank.  Without  going  through  his 
testimony  in  detail,  it  it  is  sufficient  to  say  that 
we  have  been  unable  to  find  in  it  any  satisfactory 
support  for  the  Master's  finding.  Even  if  it  were 
conceded  that  an  inference  could  be  fairly  drawn 
from  any  portion  of  Mr.  Graham's  testimony, 


that  a  part  of  the  bonds  pledged  by  the  Ladners 
with  the  bank  for  loans  which  they  received, 
were  pledged  as  an  additional  security  for  ante^ 
cedent  loans,  instead  of  security  for  continued 
subsequent  loans,  it  is  impossible  to  say  from  any 
evidence  in  the  cause  that  those  particular  bonds 
had  ever  ^belonged  to  either  of  the  plaintiffs." 

A  decree  was  accordingly  entered,  dismissing 
the  bill  with  costs.  Whereupon  this  appeal  was 
taken,  the  i^olion  of  the  Court  being  assigned  as 
error. 

•A  M,  Moyer,  for  appellants.  .  . 

John  (?.  Jfihman  {Jamu  fT.  PquL  with  him),  • 
for  appellees. 

May  21,  1888.  Thb  Coubt*  ^There  is  no 
question  of  law  disputed  in  Ijiia.case.  The  ap- 
pellees concede,  that  if  .the  bonds  which  they 
received  from  the  Ladner  Brothers  were  the  pro- 
perty of  the  appellants,  and  were  received  and 
applied  as  collateral  security  for  an  antecedentdebi, 
the  appellants  have  a  right  to  a  decree.  The 
whole  contention  is  one  of  fact,  which  the  Master 
has  determined  in  favor  of  the  appellants.  The 
learned  Judge  of  the  Court  below,  however,  upon 
the  exceptions  filed,  reversed  the  Master's  finding, 
and  entered  a  decree  in  favor  of  the  appellees ; 
and,  upon  a  full  examination  of  the  evidence,  we 
are  clearly  of  opinion  that  the  Court  was  right. 

There  is  evidence  to  show  that  the  complain- 
ants were  the  owners  of  certain  bonds  of  the 
Southern  Maryland  Railway  Company,  amount- 
ing, in  the  aggregate,  to  $14,000;  that  in 
December  1880,^  they  left  these  bonds  with  the 
Ladner  Brothers,  who  were  brokess,  with  instruc- 
tion to  have  them  exchanged  for  bonds  of  a  later 
issue ;  that  the  exchange  was  effected,  and  the  Bew 
bonds,  for  a  time,  were  suffered  to  remain  in  the 
custody  of  Ladner  Brothers.  There  is  evidence, 
also,  to  show  that<tiie  Ladner  Brothers  on  the  5th 
September,  1888,  delivered  certain  bonds  of  the 
Southern  Maryland  Railw^  Company,  to  the 
amount  of  $10,000  to  the  (Commercial  National 
Bank  as  collateral  security  for  a  loan,  and  that 
some  time  afterwards,  Ladner  Brothers  left  with  ^ 
the  same  bank  $6000  of  similar  bonds  for  a  like 
purpose.  But  there  is  iiM;!?i^ence  whatever  that 
the  bonds  which  were  received  by  Ladner 
Brothers,  in  exchange  for  those  left  with  them  by 
the  complainants  in  December,  1880,  were  the 
same  bonds  which  the  Ladner  Broth^  deposited 
with  the  Commercial  Bank  three  years  later ;  and 
in  the  absence  of  all  evidenoe  of  id^tification,  \i 
is  impossible  of  course  for  the  com[dainanta  to 
recpver. 

Moreover,  as  the  tet^mony  offered  by  the 
complainants  is  wholly  to  the  effect  that  the 
$10,000  of  bonds  delivered  to  the  Commercial 
Bank  on  the  5th  September,  1883,  were  with 
other  securities  deposited  as  collateral  security 
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for  a  loan  of  $18,000,  on  that  day  made,  and 
were  received  by  the  Commercial  Bank,  without 
notice  of  or  defect  in  the  title  of  Ladners,  it  is 
plain  that  even  if  proof  of  identification  had  been 
made,  there  could  be  no  recoverj  as  to  this  por- 
tion of  the  bonds  until  that  debt  is  discharged, 
and  it  is  shown  that  the  $18,000  of  the  specific 
loan  yet  remains  unpaid.  The  only  witness  ex- 
amined upon  the  question  was  Edwin  P.  Graham, 
who  was  the  appellants'  witness.  His  testimony 
is  plain  and  positive  on  this  point ;  he  is  uncon- 
tradicted, and  his  veracity  is  not  called  in  question. 

In  view  of  i^faat  has  been  said,  it  is  unneces- 
sary for  us  to  consider  the  other  questions  raised 
in  the  cause  by  the  appellants. 

The  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 

Opinion  by  Clark,  J. 

Trukkbt,  Sterrbtt,  and  Green,  JJ., 
absent.  w.  h.  s.,  jr. 


JAn.  *88,  270.  Maj  10, 1888. 

In  re  Robert  P.  Kennedy. 

Attorney  and  eltmt — Relatiom  between — EiUe 
upon  Qitomejf  to  pay  over  money  belonging  to 
clietU —  When  not  granted. 

It  is  only  by  virtue  of  the  relation  of  attorney  and 
client  that  the  Court  can  interfere  in  a  Bnmmary  man- 
ner to  compel  the  payment  of  money  of  the  client  in 
the  hands  of  the  attorney  ;  henoe,  if  in  an  application 
by  the  client  to  compel  payment,  this  relationship  be 
denied,  the  Coort  1m  no  Jnrisdietion. 


Where,  in  saoh  cases,  an  isMe  of  fl^t  is  fairly  raised 
between  the  attorney  and  his  dient,  the  former  is  en- 
titled to  a  trial  by  jury. 

Where  it  appears  that  an  attorney  has  retained  from 
fisndi  of  the  client  in  his  hands,  in  good  faith,  a  sum 
believed  not  to  be  more  than  an  honest  compensation 
for  his  services,  a  rale  taken  by  the  client  to  obtain 
said  sum  will  be  dismissed,  and  the  latter  remitted  to 
a]ary  trial* 

Balsbangh  v,  Fraser,  19  Pa.  95,  followed. 

Error  to  the  .C6iuition  Pleas  of  Fayette 
County. 

Snr  rule  upon  Robert  P.  Kennedy,  a  member 
of  the  bar  of  Fayette  County,  to  pay  over  money 
of  the  plaintiff's  collected  by  him  in  the  case  of 
Elizabeth  A.  Walker  against  Asa  Huntley.  The 
petition  was  filed  by  the  guardian  of  Mrs.  Walker's 
minor  child. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra,  llie  Court  below  made  the 
rule  absolute,  and  directed  Mr.  Kennedy  to  pay 
over  to  the  petitioner,  or  his  attorney,  |lO,  the 
amount  in  question ;  and  ordered  that  Kennedy's 
name  be  erased  as  one  of  the  attorneys  for  plain- 


tiff.    Kennedy  then  took  this  writ,  and  assigned 
for  error  the  entry  of  the  decree. 

JBdward  OampbeUyfor  plaintiff  in  error,  cited — 
Balsbangh  v.  Fraser,  19  Pa.  99. 
Shoemaker  r.  Stiles,  102  Id.  554. 
Dnbois>  Appeal,  38  Id.  231. 
McKelvy  and  Sterrett's  Appeal,  15  Wbbklt  Notbs, 

664. 
Lodge  V.  Gaunt,  16  Id.  438. 
G»  W.  K,  Minor  J  for  defendant  in  error. 

May  21, 1888.  Thb  Coubt.  This  is  a  veiy 
small  case,  so  small  that  it  would  have  been  bet- 
ter for  all  parties  concerned  had  they  kept  it  out 
of  this  Court.  The  amount  in  controversy  is  but 
ten  dollars,  being  a  sum  retained  by  the  respon- 
dent  as  a  fee  for  collecting  a  sum  of  money  undef' 
the  following  circumstances :  The  respondent  had 
entered  his  appearance  as  attorney  for  the  plain- 
tiff in  a  judgment,  Walker  v.  Huntley,  No.  191, 
Sept.  T.,  1882,  in  the  Common  Pleas  of  Fayette 
County.  The  interest  on  this  judgment,  $60  per 
annum,  was  paid  to  him  for  about  four  years,  and  all 
of  it  except  the  last  payment  of  $60  was  paid  over 
to  the  party  entitled  thereto.  From  the  last  sum 
he  claimed  to  deduct  the  sum  of  $10  as  a  fee  and 
tendered  the  petitioner  the  balance  thereof,  $50. 
This  the  latter  declined  to  receive  and  presented 
bis  petition  to  the  Court  below,  alleging  the  refusal 
to  pay,  and  averring  that  respondent  was  never 
employed  by  him  as  an  attorney  and  had  no  au- 
thority to  collect  the  interest  money  in  question. 
The  respondent  answered  the  petition,  alleging 
that  he  was  employed  as  counsel  and  had  the 
right  to  reoeive  the  money  in  that  capacity. 
The  Court  below  made  an  order  requiring  the 
respondent  to  pay  over  the  money. 

If  the  allegation  of  the  petitioner  is  true,  that 
there  was  no  relation  of  attorney  and  client  be- 
tween them,  it  is  very  plain  that  the  petitioner  is 
out  of  Court.  It  is  only  by  virtue  of  such  relation 
that  the  Court  has  any  jurisdiction  to  interfere  in 
a  summary  manner.  The  Court  might  as  well 
make  an  order  upon  an  Attorney  to  pay  his 
tradesmen's  bills. 

In  Bakbaugh  v.  Frazer'  (19  Pa.  95)  the  rule 
was  thus  laid  down  in  respect  to  the  right  of  an 
attorney  to  retain  his  fees  out  of  moneys  in  his 
hands  i  <<  If  the  client  is  dissatisfied  with  the  sum 
retained  he  may  either  bring  suit  against  the  at- 
torney or  take  a  rule  upon  him.  In  the  latter 
case  the  Court  will  compel  immediate  justice  or 
inflict  summary  punishment  upon  the  attorney  if 
the  sum  be'  such  as^  to  show  a  fraudulent  intent. 
But  if  the  answer  to  the  rule  convinces  the  Court 
that  it  was  held  back  in  good  (kith  and  believed 
not  to  be  more  than  an  honest  compensation,  the 
rule  will  be  dismissed  and  the  client  remitted  to 
a  jury  trial."  And  we  may  add  to  this  that  a 
man  does  not  lose  his  right  to  trial  by  jury  be- 
cause he  is  an  attomey-at-law.    Where  an  issue 
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of  fact  is  fairly  raised  between  himself  and  his 
client  he  is  as  mfich  entitled  to  such  trial  as  any 
other  citisen. 

In  the  case  in  h^i  th^  only  disputed  fact  was 
whether  the  respondent  was  of  counsel  for  the 
petitioner.  The  latter,  as  before  stated,  denied 
the  existence  of  any  such  relation.  The  Court 
below  decided  this  question  of  fact  against  the 
respondent,  ordered  the  money  to  be  pi^  over  by 
him,  and  that  his  name  be  stricken  f;*om  the 
record  of  the  judgment. 

In  any  view  of  the  case  the  order  must  be  re- 
Tersed.  If  we  concede  the  right  of  the  Court  to 
find  the  disputed  fact  pf  the  professional  relation 
the  facts  as  found  put  the  petitioner  out  of  Court. 
On  the  other  hand,  if  the  relation  of  attorney  and 
dient  existed,  the  fee  charged  was  so  moderate  that 
po  reasonable  man  would  think  of  disputing  it. 

That  some  relation  of  attorney  and  client  ex» 
isted  between  these  parties  appears  from  the  state- 
ment of  the  petitioner.  And  there  is  some  im« 
plication  of  such  a  relation  in  the  fact  that  the 
respondent  had  collected  the  interest  on  this 
judgment  for  some  years  and  paid  it  over  to  the 
petitioner. 

The  order  is  reversed  at  the  cost  of  the  peti- 
tioner below. 

Opinion  by  Paxson,  J. 

Gordon,  C.  J.,  and  Tbunkst,  J.,  absent. 

H.  o.  o. 


Jan.  >88,  347.  May  3, 1888. 

Short  V.  Miller  ft  Co. 

Mechanic* t  lien — What  property  subject  to — Act 
June  16,  1836. 

A  mechanio's  lien  may  be  filed  for  materials  furnished 
for  the  erection  of  baildings,  which  form  a  plant 
known  as  an  *'  oil  refinery.** 

The  Act  of  Jnne  16,  1836,  does  not  designate  the 
character  of  the  bnlldings  to  which  a  meohanio's  lien 
may  attach,  and  any  structures  sufficientlirsubetantial 
to  entitle  them  to  the  character  of  buildings  are  within 
the  Act. 

Error  to  the  Common  Pleas  of  McKean 
County. 

Feigned  issue,  in  which  Augustus  Miller  and 
Peter  T.  Kennedy,  trading  as  Miller  &  Company, 
were  plaintiffs,  and  Sampson  Short  was  defend- 
ant. 

The  facts  were  as  follows :  Sometime  in  1882 
Childs,  Willis  &  Loomis  began  the  erection  of  an 
oil  refinery  at  Kendall  Borough,  McKean  County, 
upon  about  four  and  one-third  acres  of  land,  and 
in  the  following  February,  becoming  embarrassed, 
the  firm  made  an  assignment  for  the  benefit  of 
creditors  to  Alfred  Short  At  this  time  several 
judgments  had  been  entered  against  the  firm* 


Upon  March  28, 1883,  ajnechanic's  lien  was  filed 
by  Miller  &  Co.,  who  claimed  a  balance  due  tbtm 
frg^  Childs,  WiUis  &  Loomis  for  abont  $1311.^1, 
<<  for  material  furnished  within  six  montha  last  past 
for  and  about  the  erectbn  and  eonstroettoii  of 
(elevep)  several  buildings  herainafter  mentiimed, 
^nd  against  the  same  and  the  ground  covered  b^ 
said  buildings,  and  so  much  other  ground  imme- 
diately adjacent  thereto,  and  belonging  to  the 
above-named  Childs,  Willis  A:  Loomia  as  may  be 
necessary  for  the  ordinary  and  useful  purpoees  of 
the  same."  .... 

<<  The  said  buildings  are  loeated  on  that  c^taiB 
piece,  parcel,  or  lot  of  ground  situated  in  Kendidl 
Borough,  etc.  .  .  .  containing  4  And  33^100 
acres  of  land,  more  or  less,  ^ch  o£  said  build- 
ings being  a  one-story  frame  building.  The 
filter^house  being  twenty-eight  by  forty-two  fiset 
in  siee.  Boiler-house  being  twenty-eight  by 
thirty-eight  feet  in  size.  Barrel^bouse  being  six- 
teen by  fbrty  feet  in  siie.  One  tank-house  being 
twenty-four  by  forty  feet  in  size.  One  tank-hoose 
twenty  by  sixty  feet  in  size,  and  one  tank-house 
twenty  by  forty  feet  in  size.  Pump-house  twelve 
by  sixteen  feet  in  size.  Tool4ionse  sixteen  by 
twenty  feet  in  size.  Agitating^iouse  twenty  by 
twenty  feet  in  size.  Office  fbaneen  by  twenty 
feet  in  size,  and  stable  sixteen  by  twenty  feet  in 
size.  All  said  buildings  going  to  make  np  the 
buildings  of  an  oil  refinery  of  said  Childa,  WHlis 
&  Loomis.'' 

On  July  20, 1883,  Alfred  Short,  the  assignee 
of  Childs,  Willis  &  Loonus,  sold  the  property 
upon  which  the  mechanic's  lien  was  filed  by  ord^ 
of  the  Court,  thus  discharging  all  liens ;  and  aa 
auditor  was  appointed  to  distribute  the  OKiney 
accruing  from  the  salor  Sampscm  ShorC,  a  jud^ 
ment  lien  creditor  of  Childs,  Willie  &  Loomis^ 
denied  the  right  oi  Miller  &  Co.  to  share  in  the 
dis^bntion  of  the  money  accruing  from  the  sale. 

The  Court  directed  a  feigned  issued  to  try 
this  question.  On  the  trial,  before  Olmstxb, 
P.  J.,  the  defendant  contended  that  the  lumber 
alleged  to  have  been  sdd  was  not  sokL  to  be  used 
in  the  erection  or  construction  of  any  building 
to  be  erected  upon  the  land  described^  in  the 
claim ;  that  the  said  lieiiF-<««i  not  filed  against 
any  building  described  in  said  claim,  but  simply 
against  an  oil  refinery,  which  is  not  a  building, 
but  consists  of  iron  stills,  oondensers,  agitatofs, 
pumps,  pipes,  fittings,  receiving  and  storage 
tanks,  which  are  not  buildings  and  form  no  part 
of  a  building ;  and  that  an  oil  refinery  is  not  un- 
braced or  included  within  the  provisions  of  the 
Act  of  June  16,  1836,  or  its  supplements,  and 
that  therefore  Miller  Ss  Co.  had  no  daim  or  lien 
upon  the  mon^  in  Court.  / 

The  defendant  submitted,  tnlir  ob'o,  the  fol- 
lowing point:  ^'(1)  That  the  properly  against 
which  the  alleged  lien  is  filed  is  not  the  subject 
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of  a  nechanio's  Uen,  and  that  the  claim  of  the 
plaintiff  cannot  be  snstained."  Answer.  We 
answer  this  point  in  the  negative.  (Third  assign- 
aient  of  error.) 

Yerdictfer  theplaintifikand  judgment  thereon ; 
wfaerenpon  tilie  defendant  took  this  writ,  assign- 
ing for  error,  tnier  eUiay  the  answer  of  the  Coort 
to  iris  point  as  above. 

W.  B.  Chapman  {John  B.  Chapman  with 
bim),  for  plaintiff  in  error. 

The  structores  ordinarilj  used  in  the  working 
of  an  oil  refinery  are  mere  coverings  to  protect 
BHiefaiDOTy  and  tai^  from  the  weather,  and  are 
not  boildings  within  the  meaning  of  the  Act  of 
June  16,  1886^  or  of  its  supplements.  (Purd. 
Dig.  1157,  pi  1.) 

That  this  is  <  so  is  shown  by  the  subsequent 
local  legislation  extending  the  provisions  <^  the 
above  Act  to  oil  refineries,  not  applicable  to 
McKean  Connty. 

Act  of  February  27, 1868,  Pord.  Dig.  1162. 

The  mechanic's  lien  law  is  purely  a  creature  of 
statute,  and  cannot  be  extended  beyond  the  limits 
prescribed. 

Read  p.  Kennedy,  4  Wbbklt  Kotbs,  452. 
Tilford  9.  Wallaoe,  3  WatU,  141. 
VUAUai  V,  Mms,  5  Barr,  149. 

Byron  2>«  BmnUn  (John  Forrest  with  him), 
for  defendants  in  error. 

The  Act  of  18S6,  does  not  define  or  limit  the 
character  or  use  of  buildings  and  fixtures  against 
which  liens  maybe  entered,  and  the  fact  that  the 
Legislature  passed  a  local  Act  in  1868,  extend- 
ing the  claim  of  a  mechaniefs  Hen  to  oil  refine- 
ries, will  not  cause  these  materials,  which  were 
fomished  and  used  in  the  constmction  of  a  plant 
for  an  oil  refinery,  to  ceasa  to  be  the  subject  of 
lien  under  the  Act  of  1886. 

May  21,  1888.  Thk  Coimx.  The  only  ma- 
terial question  in  this  case  is  presented  by  the 
third  assignment.  By  tha  defendant's  first  point 
the  Court  below  was  asked  to  instruct  the  jury 
^that  the  property  against  which  the  all^;ed  lien 
is  filed  is  not  the  sobjeet  of  a  mechanic's  lien, 
and  the  claim  of  the  plaintiff  cannot  be  sustained." 
This  point  was  answared  in  the  negative. 

The  plaintiff  in  error  has  not  furnished  us  with 
a  copy  of  the  lien,  and  for '  this  reason  alone  we 
might  well  affirm  this  judgment.  It  is  true  there 
sue  some  meagre  statements  as  to  its  character 
in  his  "  History  of  the  Case,"  but  they  are  not 
full  and  by  no  means  satisfactory.  As,  however, 
this  defect  is  remedied  to  a  considerable  extent 
by  the  paper-book  of  the  defendants  in  error,  we 
viM  connd^r  the  ease  open  its  merits. 

We  learn  from  the  fragmentary  statements  at 
hand  that  the  lien  was  filed  for  lumber  furnished 
fir  and  aboot  the  erection  and  construction  of  the 
buUdinga  mentioned  and  described  in  the  daim. 


The  buildings  appear  to  have  been  eleven  in  num- 
ber, and  are  sufficiently  described,  and  the  size 
and  character  thereof  given.  They  consisted  of  a 
boiler-house,  filter<*hou8e,  barrelhouse,  several 
^nk-houses,  pump-house,  todi-house,  etc.  etc.,  ' 
the  whole  forming  a  pliant  known  as  an  oil 
refinery.  It  was  alleged  that  an  oil  refinery  is 
not  the  subject  of  a  lien ;  that  it  does  not  neces-  ' 
sarily  require  buildings,  and  that  the  structures 
erected  were  not  buildings  in  the  ordinary  sense 
of  the  term,  but  were  slight  structures,  without 
doors  and  windows,  being  little  more  than  sheds. 

The  Act  of  Assembly  does  not  designate  the 
chamcter  of  the  buildings  to  which  a  mechanic's 
lien  may  attach.  Of  coufse,  tlfey  mdst  be  suf- 
ficiently substanCiiil  to  entitle  them  to  the  charac- 
ter of  buildings.  Nor  are  we  embarassed  with 
the  question  whether  buildings  of  any  description 
are  essential  to  an  oil  refinery.  An  engine  and 
boiler,  for  any  kind  of  a  manufactory,  do  not  ab- 
solutely require  a  building  to  protect  them.  Both 
may  stand  in  the  open  air,  yet  no  one  doubts  that 
if  an  engine  and  boiler-house  are  erected  to  pro- 
tect them  from  the  weather,  a  lien  will  attach  fbt 
labor  or  materials  used  in  their  construction.  Nor 
have  we  any  doubt  that  the  lien  attached  to  the 
buildings  in  this  case.  They  were  not  elaborate 
structures,  but  they  were  permanent  and  suited 
for  the  purpose  for  which  they  were  erected. 

The  case  does  not  require  further  discussion* 
None  of  the  assignments  of  error  is  sustained. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trunkbt,  J.,  absent.  s.  h.  t. 


July  '87,  4.  April  26,  1888 

Woodward,  Graybill  &  Co.,  Limited, 

V.  Shumpp. 

Master  and  servanU^NegUgenee-^Conlrihutory 
negligenef'     When  properly  submitted  to  jury. 

Where  an  employ^  engages  to  perform  a  hasardons 
work  he  takes  the  risks  inoident  thereto ;  but  if  the 
master,  by  any  negligent  act  not  involved  io,  <nr  rea- 
sonably inoident  to  that  work,  cauBes  his  serrani  to 
receive  a  personal  injury^  he  is  responsible  therefor, 
if  the  servant  did  not  otherwise  oontribate  to  the  re- 
sult. 

In  a  suit  for  damages  for  injuries  received,  the  plain- 
tiff most  show  a  case  clear  of  his  concurrent  negli- 
gence, and  resulting  exclusively  from  the  negligence 
of  the  defendant ;  but  when  the  measure  of  care  which 
he  ought  to  have  exercised  shifts  with  the  circum- 
stances, or  when  the  care  which  ought  to  be  exacted 
fh>m  an  employ^  has  been  varied  by  his  employer,  the 
question  as  to  whether  he  negligently  performed  his 
duty  is  for  the  jury. 

S.,  an  employ^  of  W.  k  Co..  was  assisting  B.,  a 
member  of  the  firm,  and  under  his  directions,  to  shift 
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a  car  from  the  main  track  tea  siding.  S.  attempted 
to  hitch  a  horse  to  the  car,  bat  whilst  the  horse  was 
between  the  rails,  and  before  the  chain  was  attached 
to  the  car,  B.  loosened  the  brake,  and  the  car  stiurted 
down  a  grade.  S.  hdd  the  reins  in  his  left  hand,  and 
attempted  to  attach  the  chain  with  his  right,  but  fail- 
ing, called  several  times  to  B.  to  stop  the  car,  bjat  the 
briUce  was  not  applied.  S.  ran  ahead  of  the  car  for 
upwards  of  fifty  fe^f,  when  his  foot  became  fastened  in 
the  rails,  and  the  car  running  over  him  caused  the  in- 
juries for  which  suit  was  brought.  The  Court  refused 
to  «rant  a  compulsory  nonsuit : 

neld,  That  the  question  of  contributory  negligence 
was  properly  submitted  to  the  Jury. 

Error  to  the  Coq^od  Pleaa  of  Cumberland 
County. 

Case,  by  Felix  Shuinpp  against  Charles  B. 
Woodward,  John  D.  Graybill,  and  John  G. 
Bobb,  trading  as  Woodward,  Graybill  &  Co., 
Limited,  to  recover  damages  for  injuries  re- 
ceived while  operating  a  railroad  owned  by  de- 
fendants.    Flea,  not  guilty. 

The  facts,  as  they  appeared  upon  the  trial,  are 
sufficiently  set  forth  in  the  opinion  of  the  Su- 
preme Court,  infra*  . 

Upon  the  conclusion  of  plainti^s  testimony  de- 
fendants moved  for  a  compulsory  nonsuit,  which 
the  Court  refusM,  saying :  <*  This  motion  raises 
the  question :  Did  the  plaintiff  act  as  an  ordina- 
rily prudent  man,  with  a  like  relation  existing 
between  him  and  the  defendants,  and  under  like 
circumstances,  would  have  avoided?  If  he  did 
not  do  so,  and  his  failure  to  do  so  contributed  to 
the  injury,  he  was  guilty  of  contributory  negli- 
gence. If  he  did  act  as  an  ordinarily  prudent 
man,  situated  as  he  was,  would  have  acted,  then 
we  do  not  think  he  would  be  guilty  of  contribu- 
tory negligence.  The  fact  that  we  may  con- 
ceive that  the  plaintiff  in  the  light  of  subsequent 
results  might  have  acted  in  a  manner  by  which 
this  injury  would  have  been  avoided,  does  not 
alter  the  case.  It  does  not  clearly  appear  to  us, 
from  the  evidence  already  submitted,  that  the 
plaintiff  did  not  act  as  an  ordinarily  prudent 
man  would  have  acted  like  situated,  and  there- 
fore we  would  not  be  justified  in  taking  this 
question  from  the  jury.  The  motion  for  a  non- 
suit is  overruled."     (First  assignment  of  error.) 

Defendants  asked  the  Court  to  charge  as  fol- 
lows : — 

(1)  The  evidence  of  the  plaintiff  shows  that 
he  was  in  the  employ  of  the  defendants ;  that  at 
the  time  of  the  accident  he  was  doing  work 
which  he  had  been  employed  to  do,  and  which 
for  many  yea^  he  h^d  been  in  the  habit  of  doing, 
and  with  the  risks  and  dangers  of  which  he  was 
well  acquainted,  and,  if  his  own  testimony  be  be- 
lieved, he  stepped  in  front  of  a  moving  car,  and 
put  himself  and  remained  in  an  extra-haaardous 
position,  and  that  the  direct  cause  of  the  accident 
was  the  want  of  care  on  his  own  part  in  watching 


hit  footsteps,  and  that  this  want  of  care  was  due 
to  the  distraction  caused  by  his  knowledge  of  his 
danger,  and  by.  watching  and  guarding  against 
the  extra  danger  of  a  moving  car  which  he  could 
have  avoided,  and  under  these  circumstances  he 
cannot  recover,  and  the  verdict  should  be  for  the 
defendants. 

An$wer.  We  cannot  affirm  this  point  as  stated, 
but  refer  to  you  for  determination  the  question 
whether  the  accident  of  the  plaintiff  was  in  any 
degree  due  to  a  failure  on  his  part  to  exercise 
reasonable  and  ordinary  care.  If  the  accident 
was  not  di^iiktfie  to  the  negligence  of  Mn  Bobb, 
and  was  contributed  to  in  any  degree  by  the  plain- 
tiff, he  is  not  entitled  to  recover*.  (Third assign- 
ment of  error.) 

(2)  If  the  Court  should  decline  to  affirm  the 
first  point,  then  if  the  jury  believe  that  the  plain- 
tiff knew  the  danger  of  the  position  he  assumed 
in  front  of  a  moving  car,  and  attempted  to  hook 
the  horse  to  it,  and  continued  in  that  dangerous 
position  for  a  distance  of  some  sixty  feet  until  his 
toot  caught  in  the  guard  rail,  and  that  he  bad 
ample  time  while  passing  over  that  distance  to 
move  outside  of  the  railroad  tracks,  then  his  oo»- 
duct  was  not  that  of  an  ordinarily  careful  and  pru- 
dent man,  and  he  cannot  recover  in  this  action. 

Answer.  If  the  jury  find  the  facts  to  be  as 
stated  in  this  point,  and  fuiiher  find  that  the 
plaintiff  was  negligent  in  assuming  the  position 
that  he  did  in  front  of  the  car,  then  we  instruct 
you  that  he  would  not  be  entitled  to  recover  in 
this  action.     (Fourth  assignment  of  error.) 

Verdict  for  plaintiff  for  $800  and  judgment 
thereon.  Defendants  then  took  this  writ,  assign- 
ing error,  inter  aUa^  as  above. 

S.  Hepburn^  Jr.  (ffenderson  ^  Hay$  with  him), 
for  plaintiffs  in  error. . 

R  E.  Beftzhoaver  and  /.  M.  WeaJdeyj  for  de- 
fendant in  error. 

May  21, 1888.  Tps  Court.  It  is  contended 
by  the  counsel  for  Woodward,  Graybill  &  Co., 
Limited,  that  the  admitted  facts  of  this  case  ex- 
hibit clear  contributory  negligence  on  the  part  of 
Felix  Shumpp ;  that  the  case  should  not  have  been 
submitted  to  the  jury,  b««t  the  Court  should  have 
given  specific  and  binding  instructions  to  find  for 
the  defendants.  The  first  and  second  points  sub- 
mitted by  the  defendants'  counsel  were  doubtless 
intended  to  raise  this  question  in  the  Court  below, 
and,  as  they  were  refused,  we  will  consider  the 
case  as  if  the  points  were  in  this  precise  form. 

A  brief  reference  to  these  facts  is  necessary  to 
a  complete  understanding  of  the  case.  In  the  re- 
cital of  the  circumstanees  under  which  the  injury 
was  received,  we,  of  course,  assume  the  proof  ii 
the  plaintiff's  testimony,  9Ji  it  is  upon  this  theory 
of  the  case  the  defendants  contend  the  plaintiff 
cannot  recover. 
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Woodward,  Graybill  &  Go.  were,  in  the  jrear 
1888,  engaged  in  the  coal,  grain,  and  forwarding 
business  in  Carlisle.  John  6.  Bobb  was  a  mem- 
ber, and  Felix  Sbumpp  an  employ^  of  the  com- 
pany. On  the  24th  of  August,  of  that  year,  Bobb 
called  upon  Shumpp  to  assist  him  in  shifting  a  car 
ftrom  the  side  track  to  the  main  track  of  the 
Cumberland  Valley  Railroad  Company,  for  some 
purpose  connected  with  the  business  of  the  de- 
fendants. Shumpp,  by  Bobb's  direction,  hitched 
a  horse  to  the  west  end  of  the  car  and  hauled  it 
up  the  grade  to  a  point  above  the  switch,  where 
the  brake  was  appiiod.  The  horse  was  then  un- 
hitched and  driven  to  the  east  end  of  the  car  to 
poll  it  back  on  the  main  track.  Whilst  the  horse 
was  between  the  rails,  and  before  Shumpp  could 
attach  the  chafbto  the  bull-nose  of  the  car,  B6bb 
loosened  the  brake,  and  the  car,  impelled  by  its 
own  gravity,  started  slowly  down  the  grade; 
Shumpp,  holding  the  line  in  his  left  hand,  at- 
tempted to  attach  the  chain  to  the  car  with  the 
right;  the  horse  was  a  spirited  animal  and  he 
did  not  succeed.  He  called  repeatedly  to  Bobb 
to  stop  the  car,  but  the  brake  was  not  applied, 
and  after  advancing  fifty  feet  or  more  in  the  ef- 
fort to  hitch  the  horse,  his  left  foot  became  fast- 
ened between  the  guard  rail  and  the  north  rail  of 
the  track ;  the  car  came  upon  him,  and  cut  and 
crashed  his  left  leg  so  that  amputation  became 
necessary. 

It  is  undoubtedly  true,  as  a  general  proposi- 
tion, that  one  who  places  himself  on  the  track 
in  front  of  a  moving  railroad  car  assumes  a  place 
of  known  danger,  and  will  ordinarily  be  supposed 
to  accept  the  peril  and  risk  to  which  he  thus 
recklessly  subjects  himself.  It  is  equally  true 
where  he  engages  to  perform  a  hazardous  work 
he  takes  the  risks  incident  thereto  (Rummel  v, 
IMlworth,  HI  Penn.  848;  Railroad  Co.  v, 
Hughes,  21  Weekly  Notes,  166);  but  if  the 
master,  by  any  negligent  act  not  involved  in  or 
reasonably  incident  to  that  work,  causes  his  serv- 
ant to  receive  a  personal  injury,  he  is  responsi- 
ble therefor,  if  the  servant  did  not  otherwise  con- 
tribute to  the  result.  When  Shumpp  placed  him- 
self in  iront  of  this  car  he  did  so  by  the  direc- 
tion of  Bobb,  his  employer,  and  had  no  reason  to 
suppose  that  the  brake  would  be  lifted  until  he 
had  completed  the  connection  with  the  car.  Be- 
fore this  could  be  done,  however,  the  car  was  set 
in  motion,  and  he  was  obliged  to  regulate  the 
inovementB  of  his  horse,  observe  the  approach  of 
the  car,  watch  his  opportunity  to  connect  the 
hook  with  the  car,  and  hUve  regard  for  his  own 
safety,  all  at  one  and  the  same  time.  He  had 
committed  himself  and  the  horse  to  the  space 
in  front  of  the  car  on  the  track,  whilst  the 
brakes  were  on,  and  the  car  standing  still ;  and 
it  was  the  negligent  act  of  Bobb  which  put  the 
ear  in  motion  before  Shumpp  was  prepared  for  it. 
There  were  piles  of  railroad  iron  and  other  ob- 


structions at  the  side  of  the  track,  which  pre- 
vented him  from  leaving  it,  and  as  the  car  ad- 
vanced towards  him  he  was  obliged  to  keep  out 
of  its  way,  under  all  the  embarrassments  stated. 

If  these  facts  are  true,  can  it  be  pretended  that 
the  Court  would  have  been  justified  in  saying,  as 
matter  of  law,  that  Shumpp  was  guilty  of  negli- 
gence ?  The  rate  of  speed  at  which  the  car  was 
moving,  the  nature  and  extent  of  the  obstructions 
at  the  side  of  the  track,  the  spirit  and  conduct  of 
the  horse,  and  the  manner  in  which  the  plaintiff 
conducted  himself  throughout  the  transaction 
were  all  matters  to  be  considered  in  arriving  at  a 
conclusion  on  the  question  of  contributory  negli- 
gence. The  plaintiff,  as  we  said  in  Lee  t;.  Wool- 
sey  (109  Penn.  104),  must  in  all  cases  <^show  a 
case  clear  of  his  concurrent  negligence,  a  case  re- 
sulting exclusively  from  the  negligence  and  wrong 
of  the  defendant ;  but  when  the  measure  of  care, 
which  he  ought  to  have  exercised,  shifts  with  the 
circumstances,  or  when  the  care  which  ought  to 
be  exacted  from  an  employ^  has  been  varied  by 
his  employer,  the  jury  alone  can  determine 
whether  he  negligently  performed  his  duty.** 

We  are  of  opinion  that  the  case  was  one  for  the 
determination  of  the  jury,  and  that  it  was  fairly 
submitted. 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

Gordon,  C.  J.,  and  Truitket,  J.,  absent. 

H.  c.  o. 


July  '87, 116.  January  16,  1888. 

Schmidt  v.  McGilU 

Negligence —  Contributory  negligence —  Ordinary 
care  —  What  constitutes  —  Driving  in  city — 
Judges  charge* 

In  an  action  to  recover  for  injuries  resulting  from 
negligence  under  cireiimstaDoes  in  which  both  parties 
are  required  to  use  care,  the  matwial  question  is,  who 
was  negligent  t  and  this  is  a  question  for  the  jury. 

A.  was  run  over  at  a  street  crossing  by  B.'s  servant, 
who  was  driving  a  wagon.  There  was  some  evidence 
that  the  driver  was  going  at  a  rapid  pace,  bat  this  he 
denied.  B.  asked  the  Ck)urt  to  charge  **  That  if  the  jury 
believe  that  the  driver  was  travelling  In  an  ordinary 
manner,  the  defendant  is  not  liable  for  an  injury  re- 
sulting from  the  use  of  the  public  street."  This  the 
Ck>urt  refused  to  do : 

Hdd^  not  to  be  error. 

Waters  v.  Wing,  59  Pa.  St.  211 ;  Goshom  r.  Smithy 
92  Id.  435,  and  Baker  v,  Fehr,  97  Id.  70,  distinguished. 

Where  the  testimony  is  neither  complex  nor  vo- 
luminous, it  is  not  the  dutj  of  the  Court  to  comment 
speoiallj  on  the  evidence,  it  is  sufficient  if  the  atten- 
tion of  the  jury  is  clearly  called  to  the  law  governing 
the  case. 

Error  to  the  Common  Flea:^  No  1,  of  Phila- 
delphia County.  _^ 
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Case,  by  Mary  llfcGill,  against  Cbmtiao ' 
Schmidt,  to  recover  damages  for  injuries  caused 
bj  tbe.  alleged  negtigence  of  defondftnt's  ser* 
vant.    Plea,  not  guilty. 

On  the  trial,  before  Biddub,  J.,  tbe  foUoiviiig 
facts  appeared :  On  May  27,  1884,  between  nine 
and  ten  o'clock  in  the  mori^ng,  an  employ^  of 
tbe  defendant  was  driving  a  two  borse  wagon, 
loaded  with  kegs  of  lager  beer^  up  Eleventh  Street, 
in  the  city  of  Philadelphia*  According  to  tbe 
defendant's  evidence,  the  driver  of  tbe  wagon 
was  driving  at  a  moderate  rate  of  speed  ;  but  the 
witnesses  for  the  plaintiff  testified  that  be  was 
driving  <<  at  a  mht  ^t  trot  for  a  beer  wagon/' 
and  that  the  '<  wver  did  not  dacken  speed  when 
be  came  to  tbe  crossing."  At  the  same  time  Abe 
plaintiff  was  going  west,  on  tbe  north  side  of 
Susquehanna  Avenue.  The  [^intiff  testified  that 
she  looked  about  and  saw  that  the  road  was  clear, 
and  then  proceeded  to  cross  Eleven  th  Street. 
As  she  attempted  to  pass  over,  she  was  knocked 
down  by  the  defendant's  wagon,  and  the  injuries 
were  inflicted  for  which  this  suit  is  brought. 

The  defendant  submitted,  the  following  point: 
If  tbe  jury  believe  that  at  the  time  of  the  alleged 
accident,,  tbe  driver  was  tiravelling  in  an  ordinary 
manner  the  defendant  is  not  liable  for  an  jnjury 
resulting  from  the  use  of  the  public  street.  An- 
iwer,     £efused,     (First  assignment  of  error.) 

Tbe  Court  charged  as  follows :— r 

^<Tbis  is  an  action  brought  by  Mrs.  McGill 
against  Christian  Schmidt  to  recover  damages  for 
an  injury  inflicted  by  his  driver.  It  is  not  de- 
nied that  Foelker  was  Schmidt's  driver  at  tbe 
time  of  tbe  apcident,  so  that,  if  he  was  guilty  of 
negligence,  ibe  defendant  is  the  proper  person  to 
sue. 

<<  This  accident  occurred  on  a  public  highway, 
where  both  parties  had  the  right  to  bot  but  both 
parties  must  exercise  that  right  in  an  ordinary 
and  reasonable  manner.  It  is  impossible  to,de- 
flne  their  exact  duties,  and  tbe  ordipjury  and  rea* 
sonable  care  must  depend  upon  tbe  oksumstances 
of  each  particular  case.  There  is  no  obligation 
on  the  part  of  persons  driving  along  the  public 
streets  to  haul  up  their  horses  and  stop  at  every 
crossing.  Nor  must  people  look  in  every  possible 
direction  fbr  vehicles  approaching  and  cipher  out 
how  long  it  will  take  them  to  arrive  at  the  cross- 
ing. Each  must  exercise  reasonable  and  ordinary 
care.  Of  course,  more  caution  must  be  used  at 
crossings  than  at  other  parts  of  the  highway,  for 
that  is  where  tbe  stones  are  placed  to  cross.  The 
obligation  is  mutual.  Each  must  use  reasonable 
and  ordinary  care. 

<'  This  being  an  aotion^for  negligence,  tbe 
plaintiff  must  establish  that  fact.  If  both  parties 
are  at  fault,  tbe  verdict  must  be  for  the  defend- 
ant. You  should  be  satisfied  that  there  was  neg- 
ligence on  tbe  part  of  one  party  alone. 


<^  Tbe  oaee  has  been  gone  oyer  tborongUy  by 
both  counsel,  and  you  have  had  tbe  plans  shown 
you.  Mr.  Dougherty  and  Miss  Nagle  both  testify 
that  the  driver  was  on  the  other  side  of  Susque- 
hanna Avenue  when  they  first  saw  him,  and  be 
says  so  himself  in  his  testimony.  Now  you  must 
consider  whether  it  was  negligence  for  Mrs. 
McGill  to  attempt  to  cross  then,  and  whether  he 
should  have  stopped. 

<<  If  the  plaintiff  establishes  her  case,  you  will 
consider  the  question  of  damages. 

<*  The  damages  will  be  compensatory.  I  don't 
think  thenars  any  question  of  vio^ieti  ve  damages 
in  this  case.  In  considering  tbe  quration  of 
damages,  you  will  take  intoacoount  tbe  direst  eat- 
penses  incuired,  the  loss  of  time,  boiily  suiering, 
and  any  incurable  injury.  Thdse  are  the  ele- 
ments of  the  damages. 

<'  Of  course,  tbe  mere  fact  of  an  accident  is  not 
proof  of  negligoice*  Your  own  cononon  ssuBe 
will  tell  you  tbat«" 

The  defendant  excepted  to  the  charge  on  tbe 
ground  that  it  was  <<  inadequate  in  this,  that  it 
did  refer  to  tbe  £ftcts  proved  at  the  trial,  and  did 
not  direct  the  attention  of  the  jury  to  the  oon«> 
tributory  negligence  of  the  defendant  in  error." 
(Second  assignment  d' error.)  ' 

Verdict  for  the  plaintiff  for  $8000  and  judg- 
ment thereon.  Whereupon  tbe  defendant  took 
this  writ,  assigning  for  error  the  answer  to  bis 
point,  and  the  Judge's  charge  as  above. 

Joseph  L,  TuUf  for  plaintiff  in  error. 

Where  both  piurties,  at  the  time  of  an  accidejst, 
are  in  the  lawful  use  of  a  public  street,  negligence 
is  not  to  be  presumed  from  the  mere  fact  of  an 
accident  cat^sing  injury  and  death. 
R.  R.  Go.  V.  LoBgv^S  Smitli,  257. 
R.  R.  Ck).  v.  Hummel,  8  Wright,  879. 
R.  R.  Co.  V.  Morgan,  1  Norris,  134. 
R.  R.  Co.  V.  Greiner,  3  Amer.  600. 
GoBhorn  r.  Smith,  11  Norris,  439. 
Baker  v.  Ferhr,  1  Ott.  70. 
Waters  u.  Wing,  d.fimith,  211. 

The  charge  was  wanting  in  not  referring  to 
those  acts  of  the  i^intiff,  alleged  by  the  de^d- 
ant  to  amount  to  negligence  on  her  part. 

Reeves  v.  R.  R.  Go.,  6  Casey,  463. 
Jadcaon  v,  Payne,  4' Alton  31. 

George  If.  Earle,  Jr.  {Riehard  P.  Wkite  ^h 
him),  for  defendant  in  error. 

The  charge  of  the  Court  will  show  that  erery- 
thing  was  said  by  the  Judge  which  he  oUght  to 
have  said;  but  even  if  this  were  not  so, "mere 
omi^ion  to  charge  is  not  error  in  the  absence  of 
special  requests  so  to  do. 

Company  v.  Geta,  113  Pa.  6t.  219. 

Thomas  v.  Loose,  114  Id.  35. 

Fox  V.  Fox,  96  Id.  60. 

The  case  of  Waters  .«•  Wing,  cited  by  tbe 
plaintiff  in  error,  has  been  overruled*  The  law 
is  that  the  care  to  be  exercised  is  that  which 
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tmrMi  driTers  are  aocnstomed  to  vse,  not  that 
«4i€h  Is  ordinarilj  used. 

Iloavnine  v^  Laote,  100  Pa.  St.  589. 
.     Conpany  v.  RichardBou,  91  U.  S.  469. 

Bailey  v.  Company,  107  Mass.  496. 

Ljman  v.  Company,  114  Id.  88. 

Mtirphy  v.  Orr,  96  N.  Y.  14. 

Clerk  V.  Petrie,  6  Ct.  of  Sees.  1076. 

HelmHek  o.  Hart,  16  N.  Y.  Weekly  Dig.  356. 

Company  v.  Foxley,  107  Pa.  St.  542. 

Company  v,  Steinhart,  2  Penny.  358. 

Company  v,  Mnlhair,  6  Wbbklt  Noteb,  508. 

May  21,  1888.  The  Codkt.  We'  have  be- 
fore OS  two  asatgnments  of  error  for.  oar  consider 
ation :  the  fiert  to  the  Court's  answer  to  one  of 
the  defendant's  1  points,  and  the  other  to  the 
cfaaEge.  Tfaa  defendant  requested  the  Court  to 
mle  that  ^*  if  the  jury  believe  that  at  the  ttrae 
of  the  alleged  accident,  'the  defendant's  driver 
was  travelling  in  an  ordinary  manner,  the  defen- 
dant i&  not  Iktble  for  an  injury  resulting  from  the 
use  of  the  public  street."  This  request  was  re- 
fused. It  is  also  alleged  that  the  charge  of  the 
Court  was  inadequate  in  this,  that  it  did  not  re- 
fer to  theDEWts  proved  at  the  trial,  and  did  not 
properly  direct  the  attention  of  the  jury  to  the 
evidence  tending  to  establish  contributory  negli- 
gence on  part  of  the  plaintiff  below.  We  are  of 
the  opinion  that  neither  of  these  assignments  Can 
be  sustained.  The  first,  because  it  assumes  the 
very  point  in  eontroversy.  The  question  was, 
Was  the  driver  of  the  beer  wagon  travelling  over 
the  public  Grossing  in  an  ordinary  manner  ?  That 
is,  with  the  ordinary  care  which  was  requisite 
when  passing  a  point  such  as^^at  where  the  ac- 
cident happ^ed.  Common  sense  will  teach  any 
person  of  ordinary  mental  calibre,  that  what  is 
ordinary  care  miist  depend  largely  upon  circum- 
stances. Trotting  a  team  of  horses  at  a  ^^  fast 
rate  for  a  beer  wagon,"  may  be  well  enough  along 
the  open  street,  whilst  on  the  other  band,  it  may 
be  gross  carelessness  when  passing  a  crossing 
where  foot  passengers  are'^orutantly  to  be  ex- 
pected, and  among  them  many  old  people  and 
children.  As  the  learned  Judge,  before  whom 
this  case  was  tried,  well  said,  under  such  circum- 
stances both  parties  ar§  held  to  ordinary  care,  and 
the  careless  party  must  suffer  the  consequences 
resulting  fVom  his  own  carelessness.  Here  was  a 
place  where  both  parties  must  be  on  the  lookout; 
the  one  for  passing  teams,  and  the  other  for  foot 
passengers.  Both  have  the  right  of  way,  and 
both  must  be  equally  cautious.  How  then,  is  it 
possible  to  apply  the  doctrine  found  in  Waters  v. 
Wing  (59  Pa.  211)  to  the  contention  in  hand? 
The  accident  in  that  case  did  not  occur  at  a  cross- 

'  ing,  but  on  the  open  road.'    The  plaintiff's  son, 
on   horseback,  was  approaching  the  defendant, 

tN^bo  was  driving  his  boggy  along  the  highway, 
which  was  abundantly  wide  for  the  safe  passage  I 


of  both,  and  the  former  ran  his  horse  so  hard 
against  one  of  the  ^lafts  of  the  buggy  as  to  in- 
stantly kill  it.  Thus,  whilst  the  rule  eited  was 
altogether  proper  for  the  case  to  which  it  was  ap- 
plied, it  would  be  altogether  improper  for  the  case 
in  hand.  Nor  are  the  cases  of  CrosAiom  r.  Smith 
(92  Pa.  435),  and  Baker  v.  Fehr  (97  Id.  70), 
more  in  point  than  the  one  cited,  for  in  neither 
did  the  accident  happen  through  the  negligence 
of  the  defendant.  In  the  one,  the  plaintiff,  un- 
expectedly to  the  driver  of  the  wagon,  by  whicK 
be  was  injured,  m6ved  suddenly  in  the  way  of 
the  coming  team,  and  in  such  a  manner  that  the 
drfeodant  could  neither  «nticSnAte  nor  guaird 
against  the  accident.  In  the  other,  Fehr>  the  de- 
ceased, was  struck  and  killed  by  a  passing  ice 
wagon.  He  had  just  got  off  the  f\ront  platform  of  a 
street  car,  whilst  the  wagon  was  passing ;  several 
persons  endeavored  to  warn  him  of  his  danger, 
and  the  driver  did  what  he  could  to  stop  his  mules, 
bat  Fehr  either  did  not  hear,  or  did  not  heed  the 
warnings,  and  backed  or  Walked  directly  against 
one  of  the  mules,  and  was  killed.  T6  discover 
the  analogy  between  these  cases,  and  the  case 
under  discussion,  is  beyond  our  power ;  hence  we 
conclude  that  it  does  not  exist.  Here  is  an  acoi* 
dent  at  a  public  crossing,  where  both  team  and  foot 
passenger  had  the  right  of  way,  and  where  both 
were  required  to  use  care.  Who,  then,  was  negli- 
gent, if  either?  was  the  natural  and  material  ques- 
tion ;  and  the  solution  thereof  was  clearly  for  the 
jury,  not  for  the  Court.  Nor  can  we  discover  any 
defect  such  as  that  complained  of  in  the  learned 
Judge's  charge.  It  is  true,  he  does  not  comment 
specially  on  the  evidence,  and  calls  attention  only 
to  such  of  it  as  indicates  the  positicMiMQf  the  wagon 
when  the  witnesses  first  saw  it.  But  the  testi- 
mony was  neither  complex  nor  voluminous,  there- 
fore, particular  reference  to  it  was  unnecessary. 
The  attention,  however,  of  the  jury  was  very 
clearly  called  to  the  law  governing  the  case« 
The  phiintiff  Must  establish  the  fkct  of  negligence 
on  part  of  tiw  defendant's  dri^r  i  if  both  parties 
were  in  fault,  the  verdict  must  be  for  the  defen- 
dant ;  they  must  be  satisfied  that  there  was  neg- 
ligence by  the  one  party  alone.  This  waa  surely 
80  plain  that  the  ordinary  juryman  could  not  fail 
to  understand  it,  or  if  he  did  so  fail,  it  was  not 
the  fault  of  the  Court. 

The  judgment  is  afiirmed. 

Opinion  by  (Gordon,  C.  J. 

TRUNKEr,  J.,  absent.  0.  h.  t. 
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Jan.  '88,  43.  Hay  10,  1888. 

Niagara  Fire  Insurance  Company 
V.  Millen 

Insurance —  TTb^on/y — Forfeiture — Increase  of 
rish-^Waiv0r  of  forfeiture — Estoppel. 

In  an  action  opon  a  policy  of  insurance,  which  con- 
tained, inter  alia,  a  warranty  on  the  part  of  the  assnr^d 
that  he  had  not  overralued  the  property  deecrihed 
nor  omitted  to  state  to  the  oompany .  Mormation 
material  to  the  rielc,  the  def<6noe  was  (I)  that  the  aa- 
sared  did  not  make  known  that  the  sheriff  had  a  levy 
on  his  household  goods  at  the  time,  and  (2)  that  he 
had  said  that  tBd  judgments  against  him  did  not  es- 
ceed  $600,  wheread  they  ezoe«ded  #1500,  and  that 
both  these  thiaga  Increased  the  rbdc  within  the  me«a*- 
iog  of  the  warranty, : 

Beldf  that  as  the  goods  insured  were  not  taken  out 
of  plaintiff's  possession  by  sheriff,  and  as  there  was 
nothing  in  the  policy  to  show  that  the  company  re- 
garded a  levy  as  an  increase  of  risk,  there  was  no 
breach  of  warranty  xmleas  the  oompany  oonld  show 
that  the  assured  knew  that  the  risk  was  increased 
th,ereby : 

Held,  further,  that  although  the  false  statement  as  to 
the  amount  of  judgments  against  the  property  was  a 
breach  of  the  above  warranty,  which  the  oompany  did 
not  waive  by  the  mere  calling  for  proofe  of  loss ;  yet  if 
the  oon^Mtnv,  after  a  full  knowledge  of  the  facts  that 
created  the  breach  of  warranty,  did  not  inform  the  in- 
sured that  they  would  set  up  this  defence,  but  misled 
him  by  various  letters  and  subjected  him  to  the  ex- 
pense of  procnring  proofis  of  loss,  plant,  and  speciiloa- 
tions,  thus  deUying  him  lor  nearly  a  year,  they  will 
then  be  estopped  from  setting  up  this  defence. 

Error  to  the  Common  Pleas  of  Bedford  County. 

Assumpsit,  by  Frank  Miller  against  the 
Niagara  Fi^,  Insurance  Company  of  the  city  of 
New  York,  to  recover  on  a  policy  of  insurance 
the  loss  occasioned  by  the  burning  of  his  house 
and  personal  property  in  Hyndman,  Bedford 
County* 

The  policy  contained,  inter  alia,  the  follow 
ing:— 

^'WABsanr  or  tbb  iNsrsBa.. 

"  The  assured  by  the  acceptance  of  this  policy  hereby 
warrants  that  any  application,  survey,  plan,  state- 
ment, or  description  connected  with  procuring  this  in- 
surance, or  contained  in  or  referred  to  in  this  ])olicy, 
is  true  and  shall  be  a  part  of  this  policy  ;  that  the  as- 
sured  has  not  overvalued  the  property  herein  described 
nor  omitted  to  state  to  this  oompany  informatioH  material 
to  risk.  And  this  company'Shall  not  be  bound  nnder 
this  policy  by  any  act  or  statement  made  to  us  by  any 
agent  or  other  person  which  is  not  contained  in  this 
policy  or  in  any  written  paper  above  mentioned." 

On  the  trial,  before  Babr,  P.  J.,  the  defend 
ant  proved  that  at  the  time  of  the  application 
for  the  insurance,  the  personal  property  insured 
was  under  levy  and  exMUtion  on  a  judgment 
4igainst  the  plaintiff,  which  he  failed  to  disclose 
to  the  company's  agent  at- the  time  insurance 
was  effected ;  and  tlmt  he  stated  that  there  were 


judgments  against  him  to  the  amonat  of  %5Q0^ 
when  in  fact  judgments  existed  to  the  extent  of 
$1500^  which  were  a  lien  on  the  ineared  real 
estate.  The  company  claimed,  by  reason  of 
these  misstatements  and  omission  to  disclose  in- 
formation material  to  the  risk,  that  the  contract 
of  insurance  was  void« 

The  records  produced  in  evidence  showed  that 
the  sheriff  had  a  levy  on  bis  personal  property, 
but  the  proof  showed  that  it  was  still  in  the 
aotual  possession  of  Miller ;  and  the  records  also 
showed  that  the  judgments  then  against  him  were 
about  $1A#0«  . 

Plaintiff  requested  the  Court  to  chai^ge,  imier 
alia^  as  follows :— -  S  ,« 

(2)  <<  If  the  jury  believe  tha|^  the  defendani, 
thrae  days  after  the  fire,  sent  the  manager  of  the 
company  to  plaintiff's  premises,  who  ln<|uired  as 
to  the  full  circumstances  attending  the  taking  of 
the  insurance,  and  with  this  information  and  ftdi 
knowledge  of  all  the  statements  now  claimed  by 
defendant  to  have  been  made  by  plaintiff  at  pnK 
curing  insuranoe^  and  with  the  further  infor- 
mation of  the  actual  amount  of  liens,  and  that 
the  personal  property  had  been  levied  on  by  the 
sheriff,  the  company  called  on  the  [^intilT  for 
proofs  of  loss,  which  were  forwarded  and  then 
returned  by  the  defendant  forcorrection,  and  cor- 
rected proofs  on  the  printed  blank  sent  for  that 
purpose  by  the  company  were  forwarded  by  plain- 
tiff, and  after  that  defendant  called  for  plans  and 
specifications,  which  he  at  great  expense  and 
trouble  procured,  and  during  all  this  time  made 
no  objection  to  the  payment  of  this  loss  on  any 
grounds,  and  wrote  plaintiff's  attorney  the  letters 
in  evidence,  the  jury  may  find  from  these  facts 
and  circumstances  4he  company  waived  the  for- 
feiture of  the  pc^lcy  on  the  grounds  of  any  mia- 
statement  as  to  liens  or  execution  on  personal 
property  and  incumbrances  or  anfy  omission  to 
state  fully  in  relatioa  thereto,  and  then  the  ver- 
dict should  be  for  plaintiff."  Affirmed.  (First 
assignment  of  error.) 

(8)  ^<  If  the  jury  believe  that  Miller,  in  pro- 
curing the  insurance,  made  the  statement  and 
representations  in  the  manner  testified  to  by  the 
plaintiff,  then  he  is  entitled  lo  recover  under  the 
contract  of  insurance  and  the  pleadings  in  ^is 
case,  if  he  made  no  concealments  and  was  guilty 
of  no  fraud  or  bad  faith."  Affirmed.  (Fourth 
assignment  of  error.) 

The  Court  charged,  inter  alia,  as  follows: 
[Assuming  for  the  purpose  of  the  statement  that, 
as  the  defendant  claims  by  the  terms  of  the  war- 
ranty, this  state  of  facts  created  a  warranty,  and 
that  the  breach  of  it  made  the  policy  void  accord- 
ing to  its  terms,  we  still  have  to  say  to  you  that 
if  the  defendant,  having  knowledge  of  the  breach, 
had  time  to  make  it  void  and  did  not  do  so,  it  is 
not  void ;  for  the  law  is  that  it  is  vcudable  at  the 
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will  and  pkamtre  of  the  company,  and  baring  not 
done  ao,  the  poKoj  is  valid.  Whether  or  not 
Mch  opportani^  was  waived  is  a  question  of  fact 
for  the  jory.]  .... 

"  If  there  was  a  breach  of  warranty,  then  we 
go  further.  We  inquire  then  whether  or  not  the 
defendant  waived  a  right  by  leaving  the  matter 
ran  on  fhNn  time  to  time.  A  waiver  need  not  be 
in  writing.  The  breach  is  alleged  to  arise  from 
the  alleged  statement  of  Miller  that  the  liens 
were  $M>0  or  $600,  whereas  they  were  $1500, 
and  in  not  stating  that  his  goods  were  ander  levy. 

''As  evidence  on  which  the  plaintilT  asks  the 
jury  to  find  a  waiver  of  this  breach,  be  alleges: — 

**  First,  that  due  notice  of  the  Bre  was  given, 
and  prior  to^Alst  March,  a  statement,  or  proof  of 
less,  including  statement  of  liens,  was  duly 
Biailed  to  the  Company  and  received.  In  reply 
to  which  the  company  wrote :  *  We  are  in  re- 
ceipt of  yours,  inclosing  stateMent  of  loss,  etc., 
which  we  have  forwarided  to  our  managers, 
Messrs.  Brown  &  Temiey,  Philadelphia,  who 
have  charge  of  all  losses  in  Petfnsylvania.' 

''That  on  28th  April,  1886,  in  reply  to  a 
letter  of  the  22d  April,  Mr.  John  Tenney,  a 
tnanager  from  the  office  of  Philadelphia,  writes : 
*  We  return  herewith  the  alleged  proof  of  loss  of 
Mr.  Frank  Miller  at  hand  with  your  favor  of  dOth 
ttlt.,  and  shall  be  glad  if  you  will  have  Mr.  Miller 
furnish  us  with  entirely  new  proof  on  blank  in- 
closed, made  out  in  full  compliance  with  the 
terms  and  conditions  of  our  policy.' 

'^  That  the  proof  of  loss  as  hereby  suggested 
or  requested  was  in  due  tim^*tnade  out  and  for- 
warded. 

"  That  the  plaintiff  having  waited  until  the 
26th  June,  caused  his  attofney  to  write  on  the 
subject ;  and  to  the  inquiry,  Mr.  Brown,  a  man- 
ager of  the  Philaddphia  department,  writes  on 
the  28th :  '  The  matter  of  the  claim  of  Frank 
Miller  is  in  the  hands  of  our  associate  manager, 
Mr.  Tenney,  who  is  out  of  town  to-day,  and  will 
be  absent  during  this  week.  It  shall  be  referred 
to  him  for  immediate  action  upon  his  return.' 

"  That  on  the  8th  of  July  1886,  John  Tenney, 
manager,  writes  in  reply  to  the  letter  of  26th 
June,  and  says  sabsiatitiHlly :  '  We  are  looking 
into  the  matter  of  Frank  Miller's  loss,  and  will 
communicate  with  you  another  time.  We  desire 
you  in  the  meantime  to  furnish  us  with  verified 
plans  and  specifications  of  the  building  destroyed 
to  be  attached  and  to  become  a  part  of  the  proof 
of  loss  furAished  with  your  favor  of  the  14th 
Inst.' 

"  That  the  plans  and  specifications  were  made 
by  Mr.  Horn,  an  architect  and  builder,  and  sent 
on  December  16, 1886,  mailed  as  previous  letters 
had  been. 

''On  20th  January,  1887,  a  letter  was  ad- 
dressed  to  Mr.  Brown,  and  asked :  '  Will  you  in- 


form me  if  the  company  has  any  objections,  and 
if  any,  what  they  are,  to  the  payment  of  the 
loss  ?'  It  also  asked  that  appraisers  be  appointed. 
There  was  no  reply  to  thb.  Appraisers  were 
appointed^— one  by  the  plaintiff  and  one  by  the 
bompany.  The  appraisers  met  and  appraised  the 
loss  of  personal  property;  th^  they  entered 
upon  the  ezaminatu>n  of  the  loss  by  the  burning 
of  the  house.  They  progr^sed  to  a  certain  ex* 
tent,  when  the  appraiser  chosen  by  the  company 
alleged  that  he  could  no  longer  remain,  and  left, 
and  the  appraisement  was  not  oompleted. 

"  That  up  to  this  time,  although  nearly  a  year 
had  transpired,  and  though.4he  ^pe  limited  by 
the  p<^cy  within  Jivhioh  to  bring  suit  was  one 
year  from  the  date  of  the  fire^  no  objection  was 
stated  or  made  that  in  the  least  informed  the 
plaintiff  on  what  grounds,  if  any,  the  defendant 
objected  to  payment.  That  he  was  led  on  by 
letters  luggesting  more  formal  proofs  of  loss  and 
specifications  from  time  to  time ;  and  when  letters 
were  received,  he  was  not  informed  of  any  defect, 
though  he  asked  to  be  informed,  what,  if  any, 
objections  there  were. 

"  That  before  the  formal  proof  of  loss,  and  long 
before  the  request  for  appraisers,  the  company, 
if  the  evidence  is  believed,  knew  the  extent  of 
the  incumbrance  that  existed  at  the  time  of  the 
insurance,  and  knew  that  the  personal  property 
was  then  under  levy,  but  still  in  {^intiff's  pos- 
session at  the  time  of  the  insurance,  and  knew 
what  it  is  alleged  Miller  said  concerning  the  liens 
and  levy. 

"  That  it  never  asserted  an  intention  to  resist 
payment  because  of  an  alleged  breach  of  warranty 
arising  from  misstatement  or  concealment ;  and 
that  the  plaintiff  was  led  on  to  go  to  expense  in- 
cident to  an  appraisement  and  to 'making  more 
formal  proofs  of  loss. 

"Now,  this  line  and  course  of  conduct,  the 
plaintiff  alleges,  estops  the  defendant  now  irom 
interposing  or  setting  up  a  breach  of  warranty 
arising  fTODa:any  false  statemaot  as  to  amount  of 
liens  or  ooneealment  of  fact  of  levy  on  personal 
goods. 

"  [If  you  so  find  the  facts,  then,  though  there 
be  a  condition  in  the  policy  that  makes  the  policy 
void  by  such  breach  of  wftrr&uty,  yet  the  policy 
was  not  absolutely  void,  but  it  was  only  voidable 
if  the  company,  after  having  information  of  the  ^ 
facts  that  create  the  breach  of  warranty,  in  a 
reasonable  time,  and  without  misleading  the  party 
insured  into  unnecessary  expense,  chose  to  make  ^ 
it  void  and  so  informed  the  assured.] 

"  But  if  they  did  not  do  so,  the  jury,  if  they 
find  the  facts  as  alleged  may  find  that  the  breach 
of  warrant  was  waW«d.  And,  if  they  find  it 
was  waived,  then,  unless  some  other  ground  of 
defence  is  established,  the  plaintiff  would  be  en- 
titled to  the  verdict." 
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Verdict  for  plundff  for  $2751.25  and  judg- 
ment thereon. 

Defendant  then  look  this  writ,  assigning  for 
error  the  answers  to  the  points  as  above  noted, 
and  the  portions  of  the  charge  in  brackets. 

Morton  P.  B^vry  {John  Cessna  and  /•  ff, 
Longenecker  with  him),  for  plidntiff  in  error. 

John  M.  Reynolds  (John  B^  Jordan  with  him), 
for  defendant  in  error. 

May  21,  1888.  The  Cofrt.  This  was  an 
action  of  assumpsit  upon  a  policy  of  insurance. 
The  policy  contained  the  following  warranty : — 

'<  The  assuffMi  by  the  acceptance  of  this  policy 
hereby  warranto  that  any  application,  survey 
plan,  statement,  or  description  connected  with 
procuring  this  insurance,  or  contained  in  or  re- 
ferred to  in  this  policy,  is  true* and  shall  be  a  part 
of  this  policy ;  that  the  assured  has  not  over* 
valued  the  property  herein  described,  nor>>mitted 
to  state  to  this  company  information  material  to 
the  risk.  And  this  company  shall  not  be  bound 
under  this  policy  by  any  act  or  statement  made 
to  us  by  any  agent  or  other  person  which  is  not 
contained  in  this  policy,  or  in  any  written  paper 
above  mentioned." 

There  is  nothing  in  the  record  to  indicate  that 
the  claim' was  not  for  an  honest  loss.  The  com- 
pany defended  npon  two  grounds,  (a)  that  at  the 
time  of  the  application  for  the  inisuranee  the  per- 
sonal property  insured  was  under  levy  and  exe- 
cution on  a  judgment  against  the  plaintiff,  which 
he  failed  to  disclose  to  the  company's  agent  at 
the  time  the  insurance  was  effected;  and  (b) 
that  the  plaintiff  stated  that  there  were  judg- 
ments against  him  to  the  amount  of  $500,  when 
in  fact  judgmcBte  existed  to  the  extent  of  $1500, 
which  were  a  lien  on  the  insured  real  estate. 
These  objections  were  based  upon  the  allegation 
that  the  facts  referred  to  increased  the  risk,  and 
had  they  been  disclosed  to  the  coapany  a  larger 
premium  would  have  been  d^nanded. 

It  will  be  noticed  that  the  warrattty  is  not  in 
terms  a  warranty  against  incumbrances,  nor  did 
the  policy  contain  a  clause  that  the  insurance 
should  cease  in  case  the  property  in  question 
should  be  levied  upon  or  taken  in  execution. 
The  fact  was  that  the  goods  insured  were  not 
taken  out  of  the  possession  of  the  plaintiff  by  the 
sheriff.  Was  the  insured  bound  to  communicate 
the  fact  of  the  execution  to  the  company  ?  If  it 
increased  the  risk  and  the  plaintiff  knew  that  it 
increased  it,  we  think  it  was  biR  duty  under  the 
clause  of  the  policy  which  we  have  referred  to, 
to  have  notified  the  company,  and  upon  his  failure 
to  do  so,  he  would  not  be  entitled  to  recover. 
But  what  was  there  in  the  mere  fact  of  the  paper 
levy  to  inform  the  insured  that  the  risk  was 
thereby  increased  ?  The  goods  still  remained  in 
his  possession,  and  unless  he  contemplated  some 


fraud,  which  we  are  not  to  presume,  or  unless 
there  was  something  in  the  policy  to  warn  hioi 
that  the  company  r^;arded  a  levy  as  an  increase  of 
risk,  how  can  we  say  that  he  was  bound  to  know 
that  it  was  increased  ?  We  have  held  in  Leba- 
non Mutual  Insurance  Company  v.  Loseb  (109 
Pa.  100),  and  in  Rife  v.  the  same  Company  (115 
Id.  580),  that  unless  the  assured  has  knowledge 
that  a  particular  fact  will  increase  the  risk,  he  ia 
not  bound  to  report  such  fact  to  the  company. 
Were  we  to  sustain  a  contrary  doctrine  it  would 
make  a  clause  like  the  one  referred  to  in  this 
policy  a  mevie  device  to  delude^/;  ignorant  peo* 
pie.  It  is  not  to  be  presumed  that  the  average 
man  or  woman  who  seeks  to  poiieet  bis  or  her 
property  by  insurance  is  an  expert  io  the  seienoe 
of  insurance,  especially  upon  that  branch  of  it 
which  refers  to  the  increase  of  risk.  It  is  a  very 
simple  matter  for: the  company  to  inform  the  as- 
sured by  the  terms  of  its  policy  or  otherwise, 
what  it  regards  as  an  increase  of  risk. 

The  only  remaining  point  is  the  matter  of  the 
incumbrances.  There  was  not,  as  I  have  before 
observed,  a  distinct  warranty  against  incum- 
brances.  The  warranty  was  against  untrue 
statements  in  the  application.  -  It  is  not  denied 
that  the  incumbrances  exceeded  the  amount  there 
stated  by  the  insured.  Whether  it  was  by  acci- 
dent, ignorance,  or  design  does  not  appear.  The 
Court  below  charged  the  jury,  and  this  is  the 
main  contention  here,  that  this  avoided  the  policy 
at  the  election  of  the  company,  but  that  the  latter 
could  vaive  the  right  to  avoid  it,  and  submitted 
the  question  of  waiver  to  the  jury,  who  found 
against  the  company. 

I  do  not  think  that  the  mere  fact  of  the  com- 
pany's calling  upon  the  assured  to  furnish  the 
preliminary  proofs  of  loss  as  required  by  the 
policy  would  of  itself  be  a  waiver  of  the  company's 
right  to  avoid  the  policy.  Cases  might  arise 
where  such  proofs  might  be  neoessary  to  enable 
the  company  to  show  the  breach  of  warranty. 
There  must  be  an  intention  to  waive  a  forfeiture 
by  notice  or  acts  inconsistent  with  acts  exercising 
the  right  to  forfeit.  (Diebl  v.  The  Ii».  Co.,  58 
Pa.  443 ;  Buckley  v.  Garrett,  47  Id.  204.)  The 
case  was  not  submitted  to  the  jury  upon  the  nar* 
row  ground  that  the  mere  fact  of  calling  for  proofs 
of  loss  was  such  a  waiver.  There  was  a  great 
deal  more  in  the  case  than  this.  There  was  testi- 
mony that  Mr.  Moore,  the  agent  of  the  company 
who  placed  the  risk,  was  told  by  the  assured  that 
there  were  $500  or  $600  of  judgments,  and  there 
might  be  more,  and  that  he,  the  agent,  should  see 
the  prothonotary  about  it ;  that  the  company  be- 
fore the  proofs  of  loss,  and  with  full  knowledge  of 
the  incumbrances,  not  only  called  for  proofs  of 
loss,  but  required  the  assured  to  furnish  full  plans 
and  specifications  of  the  building  destroyed,  which 
were  made  out  by  the  assured's  architect  wad  for* 
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warded ;  that  it  ako  joined  in  the  appointment  dF 
appraieers ;  **  that  up  to  this  time,  although  nearly 
a  y*ear  had  transpired,  and  though  the  time  lim- 
ited bj  the  policj  within  which  to  bring  suit  was 
one  year  from  the  date  of  the  fire,  no  objection 
was  stated  or  made  that  in  the  least  informed  the 
plaintiff  on  what  grounds,  if  any,  the  defendant 
objected  to  payment.  That  he  was  led  on  by  let- 
ters suggesting  more  formal  proofs  of  losj  and 
specifications  from  time  to  time ;  and  when  letters 
were  received,  he  was  not  informed  of  any  defect, 
though  he  asked  to  be  informed  what,  if  any,  ob- 
jections there  were.*'  It  is  difficult  tb  see  how 
the  learned  Court  below  could  have  avoided  the 
submission  of  toch  matters  as  these  to  the  jury. 
If  believed  by  tbem  they  fairly  amounted  to  an 
estoppel.  The  company  was  bound  to  good  faith 
to  the  assured,  and  if,  with  the  knowledge  in  its 
possession  of  every  fact  upon  which  to  avoid  the 
policy  they  misled  the  plaintifffor  nearly  a  year, 
subjected  him  to  the  expense  of  procuring  plans 
and  specifications  of  his  buildipg,  and  never 
informed  him  that  they  would  not  pay  because 
tbe  policy  was  avoided,  they  have  no  ground  to 
complain  if  they  are  now  held  to  be  estopped  from 
setting  up  such  a  defence. 

I  find  nothing  to  conflict  with  these  views  in 
any  of  our  decided  cases.  On  the  contrary,  I  find 
much  to  sustain  themi  The  case  in  hand,  how- 
ever, stands  to  some  extent  upon  its  own  facts, 
and  for  this  reason  I  have  considered  a  discussion 
ci  the  cases  cited  unnecessary. 

Judgment  affirmed. 

Opinion  by  Faxson,  J. 

Gordon,  C.  J.,  and  Tbunket,  J.,  absent. 

w.  M.  8.,  jr. 


July  '88,  21, 


Duffs  Ai^al. 


April  20, 1888. 


Ro^fokie^ — Rights  of  mortgagee  and  assignee  in 
bankruptcy  thereto — Mines — Waste^^Writ  of 
estrepement^  who  are  protected  by  it. 

Where  a  tract  of  ooal  Und^it  let  for  mining  purposes 
At  an  agreed  rate  of  rojaltj  per  ton,  the  royalty  has 
none  of  the  qnalitiet  of  rent.  It  is  not  paid  for  the 
ti86  of  the  tract  by  a  tenant,  bnt  for  the  coal,  the  chief 
aitide  of  valne  in  it,  by  a  purchaser.  Royalties  are 
part  of  the  oorpus  of  the  estate  and  not  a  profit  issuing 
oat  of  it.  Every  ton  of  coal  mined  reduces  the  value 
of  the  traci  apd  lessens  the  security  of  a  mortgage 
upon  it. 

The  owner  of  a  tract  of  land  has  a  right  to  remoye 
and  convert  to  his  own  use  the  timber  growing  upon 
the  surface  and  the  minerals  underlying  it ;  bat  if  he 
has  lien  creditors,  they  are  entitled  to  a  writ  to  stay 
WMte  and  the  owner  will  be  restiuined  in  the  ezerdse 
of  his  rights  of  ownership. 

A  writ  <^  estrepement,  issued  at  the  instance  of  any 


one  entitled  to  object  to  the  commission  of  waste,  is  a 
protection  to  all  persons  in  a  similar  position. 

Where  waste  was  enjoined  and  the  estrepement  sub- 
sequently dissolved  uzider  an  order  directing  the  money 
to  be  paid  into  Court  for  distribution  to  the  parties 
enUtled,  the  method  of  distribution  is  not  affected  by 
an  inquiry  as  to  who  caused  the  writ  to  issne.  The 
right  of  the  owner  to  receive  the  proioeeds  of  the  waste 
was  suspended  by  the  writ,  and  neither  he  nor  his 
assignee  in  bankruptcy  had  any  claim  upon  the  fund 
untU  a  mortgage  made  before  the  execution  of  the  lease 
was  first  paid^ 

Appeal  of  Levi  Bird  Duff,  assignee  in  bank* 
ruptcy  of  A.  F.  Baum,  from  a  decree  of  the 
Common  Pleas  of  Clearfield  County  distributing 
certain  royalties  p^id  into  said  Cimrt. 

The  following  facts  appeared  from  the  opinion 
of  FuRST,  P.  J.,  up6n  exceptions  to  the  report 
of  Smith  y.  Wilson,  Esq.,  Auditor :  In  March, 
1868,  Robert  Osbom,  John  Carrier,  and  A.  F. 
Baum  became  seised  of  a  tract  of  land  known  as 
No.  2009,  as  tenants  in  common.  A.  F«  Baum 
gave  a  mortgage  on  one*half  of  his  interest  in 
said  tract  to  A.  M.  McClure,  on  January  26, 
1874,  which  mortgage  was  duly  recorded  and 
has  since .  become  vested  in  A.  C.  Hopkins. 
Subsequently  to  the  delivery  of  the  mortgage  but 
in  the  same  year,  the  said  A.  F.  Baum  was  ad- 
judged a  bankrupt,  and  Levi  Bird  Duff  was  ap- 
pointed his  assignee.  In  1878,  A.  F.  Baum  and 
R.  P.  Montgomery,  part  owners  of  said  tract, 
agreed  in  uniting  with  the  Sandy  Lick  Gas,  etc, 
Co.,  Limited,  to  <Mease"  said  tract  to  the  com- 
pany, giving  the  company  the  right  to  mine  and 
sen  dl  the  merchantable  coal  in  said  tract,  and 
the  said  company  agreed  to  operate  the  mines  and 
pay  a  certain  royalty  on  every  ton  of'^^oal  mined. 
The  company  began  mining  opantions,  but  an 
action  of  ejectment  was  instituted  against  them 
by  tbe  owners  of  other  interests,  and  a  writ  of 
estrepement  awarded  to  stay  waste.  The  writ  of 
estrepement  was  afterwards  dissolved  and  a  re-^ 
ceiver  appointed  to  hold  the  royalties  paid  by  the 
company  until  it  should  be  legally  determined  who 
was  entitled  to  receive  them. 

An  Auditor  was  appointed  to  make  distribution 
of  the  funds  remaining  in  the  hands  of  the  receiver. . 
The  portion  of  the  fund  belonging  to  Baum's 
interest  was  claimed  by  the  above-named  mort- 
gagee and  also  by  the  assignee  in  bankruptcy  of 
the  mortgagor.  The  Auditor  awarded  it  to  the 
assignee  in  bankruptcy.  Upon  exceptions  filed 
on  behalf  of  the  mortgagee,  this  part  of  the 
Auditor's  award  was  reversed  and  the  balance 
awarded  to  the  mortgagee.  The  Court  stating  in 
their  opinion,  inter  alia^  as  follows :  <<  This  sum 
is  claimed  by  the  mortgagee  and  also  by  the 
mortgagor  or  his  assignee.  The  Auditor  awarded 
it  to  the  mortgagor.  There  is  here  no  conflict 
with  regard  to  the  jurisdiction  of  the  Court. 
[It  is  conceded  that  whoever  is  entitled  to  the 
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money,  is  entitled  to  it  by  the  direct  decree  of 
ibis  Court]  It  is  in  tbe  bands  of  the  officers  of 
tbe  Court  for  distribution.  [It  is  also  conceded 
that  if  tbe  mortgagee  is  entitled  to  receive  any 
money  be  is  entiSed  to  tbe  whole  of  this  balance.  J 
If  his  right  exist,  then  be  would  by  receiving 
this  balance  receive  far  less  than  bis  true  share 
should  have  been.'* 

Whereupon  the  said  Levi  Bird  Duff,  assignee, 
took  this  appeal,  assigning  as  error  the  action  of 
the  Court  in  awarding  the  fund  to  tbe  mortgagee 
and  the  portions  of  the  opinion  above  quoted  in 
brackets. 

Joseph  B.JfoEnaUf  (Dcmid  W.  Mc  Curdy 
with  him),  for  appellant.       ^ 

Until  a  mortgs^gee  brings  bis  action  of  ejectment 
against  the  mortgagor  and  oblainsactual  possession 
of  tbe  land,  his  title  is  nothing  more  than  a  mere 
security,  and  amounts  to  nothing  more  than  a  lien 
like  a  judgment.  While  the  ownership  and  po- 
session  remain  in  the  mortgagor  all  such  profits 
as  arise  from  tbe  use  of  the  land  belong  to  him. 

HoskiDB  V.  Woodward,  9  Wr.  44. 

WHiner's  Appeal,  Id.  463. 

Asay  V.  Hoover,  6  Barr,  36. 

Riokert  v.  Madeira,  1  Rawle,  228. 

Bdmondson  v,  Nichols,  10  Harris,  79. 

Wilson  V.  Shoenberger's  Bzeo.,  7  Casey,  299. 

Myers  ».  White,  1  Rawle,  355. 

Micbener  v.  Cavender,  2  Wright,  338. 

Talbot's  Appeal,  2  Chester  Co.  Rep.  413. 

Angler  v.  Agnew,  2  Out.  587. 

If  the  mortgagee  is  dissatisfied,  the  law  has 
placed  in  his  hands  ample  means  to  protect  him- 
self, either  by  ejectment,  or  by  scire  facias  upon 
the  mortgage,  or  by  estrepement. 

Aet  orthtfoh  19, 1822,  Pnrd.  Dig.  1701. 

J.  F.  Snydery  {John  H,  Orvis,  Thomas  H. 
Murray  and  Cyrus  Gordon  with  him),  for  the 
appellees. 

The  royalty  in  Court  was  not  rent,  but  a  part 
of  the  corpus  of  the  estate. 
Lynn's  Appeal,  7  Casey,  44. 
eriffin  V,  Felkms,  32  Sm.  114. 
CaldweU  o.  Fulton,  7  Casey,  475.  ^ 
Funk  17.  Haldenian,  3  Sm.  229. 

This  property  was  taken  not  in  the  usual  way, 
but  wrongfully.  The  receiver  held  the  moneys 
until  tbe  rights  of  claimants  should  be  determined. 
The  rights  of  all  parties  in  the  estate  continued 
and  were  preserved. 

This  is  a  proceeding  in  rem^  and  any  party 
who  has  a  lien  on  tbe  subject  matter  of  distribu- 
tion is  a  party  as  much  as  tf  he  had  originated 
the  proceeding.  Tbe  rights  of  mortgagees  are  not 
altered  by  turning  the  mortgaged  estate  into 
money. 

Belcher  v.  Butler,  1  Eden,  530. 

Astor  v.  Miller,  2  Paige,  88. 

Jones  on  Mortgagee,  3  ed«  §  708. 

The  mortgagor  may  sell  coal,  etc.,  until  stop- 
ped by  ejectment  and  estrepement,  but  when  stop- 


ped the  property  or  its  proceeds  are  preserved  for 
tbe  parties  in  interest. 

Hoekine  v.  Woodward,  9  Wr.  44. 

Bfartia  v.  Ambler,  8  OmU  R^  403.  . 

Gill  V.  Weston,  14  Oat.  812. 
Th9  purpose  of  estrepement  is  to  prevent  the 
property  from  getting  out  of  reach.     Where  the 
property  is  still  on  band^  as  here,  any  one  can 
assert  his  right. 

Talbot's  Appeal,  2  Chester  Co.  Bep.  57. 
The  removal  of  part  of  the  fond  is  a  fraud  up- 
on the  mortgagee,  and  he  may  follow  tbe  proper- 
ty, in  whatever  condition  or  form  it  may  be. 

Bank  9.  Boberts,  44  N.  T.  192.   . 

Jones  on  Mortgages,  $  700. 

Keller^  Appe^  39  P.  L.  J.  316/ 1  ' 

Ames's  Appeal,  M8S.  opinion  fiM  Maroh  3, 1884. 

OiU  t;.  Weston,  110  Pa.  317.     :  j 
Where  lands  charged  with  the  pajrmeut  of  leg- 
acies are  sold,  the  legacies  are  payable  out  of  tbe 
proceeds  of  the  sale. 

Beese  v,  Adamsj  16  S.  k  B.  40. 

Penna.  B.  B.  Co.  r.  Jones,  50  Pa.  417. 

Nicholas  V,  Postletbwaite,  2  l)allas,  131. 

Buston  V.  Bftston,  Id.  243. 

Witman  v«  Norton,  6  Binn.  895. 

Haseenolner  v.  Tuoker,  2  Id.  525. 

Tucker  v.  Hassencluer,  3  Yeates,  294.  ^ 

Clifton  V.  Hassencluer,  Id.  294.. 

Diller  c.  Young,  2  Id.  261. 

May  21,  1888.  The  Comrr.  The*  title  to 
tract  No.  2009  prior  to  1878  was  in  several  ten- 
ants in  common,  among  whom  were  A.  F.  Baum 
and  R.  P.  Montgomery.  On  tbe  1st  May,  ]878« 
they  undertook  for  themseWes  and  their  co-tenants 
to  lease  the  tracts  to  the  Sandy  Lick  Coal  and 
Coke  Co.  for  mining  purposes,  giying  to  the  com- 
pany the  exclusiye  right  to  mine  all  tbe  coal 
therein  at  an  agreed  rate  or  royalty  per  ton.  In 
1882  some  of  the  part  owners,  not  Te<^ognizing  the 
right  of  Banm  and  Montgomery  to  represent 
them,  brought  an  action  of  ejectment  against  the 
Coal  Co.,  and  in  order  to  stop  tbe  remoyal  of  the 
coal  caused  a  writ  of  estrepement  to  issue.  This 
writ  was  subseqoenUy  dissdyed  by  the  Court, 
and  an  order  was  made  appointing  a  reeeiyer  and 
directing  the  payment  of  all  royalties  to  him  for 
distribution  by  the  Court  to  tbe  parties  entitled. 
The  company  resumed  mining  and  paid  tbe 
royalty  to  the  reeeiyer.  The  Court  has  dis- 
tributed tbe  fund  to  those  entitled  except  the  snm 
now  in  Court  which  represents  the  interest  of 
Baum.  Since  the  lease  was  made  be  has  become 
a  bankrupt,  and  bis  assignee  in  bankruptcy  cfaums 
the  money.  Hopkins  is  the  holder  of  a  mortgage 
made  prior  to  the;  execution  of  the  lease,  and  he 
claims  it  upon  his  mortgage.  ^  The  question  is,  to 
which  of  these  claimants  should  the  money  be 
awarded  ? 

The  first  point  to  be  ^tetermined  is  what  does 
the  fund  represent.  The  instrument  under 
whoto  proyisions  it  has  been  paid  is  called  a  lease, 
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but  the  royalties  to  be  paid  under  it  have  none  of 
the  qaalties  of  rent.  Thej  certainly  are  the  price 
of  the  coal  in  place.  They  are  not  paid  for  the 
use  of  the  tract  by  a  tenant,  but  for  the  price  of 
the  chief  article  of  value  in  it  by  a  purchaser. 
Erery  ton  of  coal  mined  reduces  the  tract  in  value, 
and  when  the  mines  upon  it  are  exbausted  the 
seenrity  for  the  mortgage  debt  is  also  exhausted. 
That  royalties  are  part  of  the  corpus  of  the  estate 
and  not  a  profit  issuing  out  of  it,  was  held  in 
Caldwell  r.  Fulton  (81  Pa.  475).  (See  also 
Sanderson  v.  City  of  Scranton,  105  Pa.  St. 
469.) 

The  owner  of  a  tract  of  land  has  the  right  to 
remove  and  convert  into  money  for  his  own  use 
the  timber  groi^ng  upon  the  surface  and  the 
minerab  underi3ring  it ;  but  if  he  has  lien  creditors, 
they  have  the  ri^t  to  object  to  the  commission 
of  waste  to  the  prejudice  of  their  liens ;  and  at 
their  instance  the  owner  will  be  restrained  in  the 
exercise  of  the  rights  and  powers  of  an  owner. 
Until  the  machinery  of  the  Court  was  set  in 
motion  to  arrest  the  commission  of  waste,  Baum 
had  the  right  to  the  price  of  the  coal,  but  when 
waste  was  enjoined  and  the  estrepement  was  sub- 
sequently dissolved  under  an  order  directing  the 
money  to  be  paid  into  Court  for  distribution  to 
the  parties  entitled,  his  right  as  an  owner  was 
suspended,  and  the  Court  held  the  fund  in  lieu  of 
the  coal  for  the  benefit  of  those  who  were  entitled 
to  it.  It  is  not  an  answer  to  this  proposition  to 
call  attention  to  the  fact  that  the  estrepement  was 
not  issued  at  the  instance  of  the  mortgagee. 
When  issued  at  the  instance  of  any  person  who 
is  in  a  position  to  object  to  the  commission  of 
waste,  it  is  a  protection  to  all  persons  so  situated; 
and  when  the  Court  by  the  ajmointment  of  a 
receiver  brought  the  proceeds  of  the  coal  into 
Court  for  distribution,  the  method  of  distribution 
Goiild  not  depend  upon  the  result  of  an  inquiry  as 
to  what  part  owner,  mortgagee,  or  other  person 
caused  the  writ  to  issue.  AU  pact  owners  and  all 
other  persons  having  a  right  to  stay  waste  may 
present  their  cUums  upon  the  fund  in  the  same 
raaiMier  and  with  the  same  effect  as  though  all 
had  joined  in  the  application  for  the  writ  of 
estrepement. 

When  the  commission  of  waste  was  stopped  by 
the  writ,  the  right  of  the  owner  to  receive  the 
proceeds  of  the  waste  was  suspended,  and  neither 
be  nor  his  asngnee  in  bankruptcy  has  any  claim 
upon  the  fund  until  the  mortgagee  is  first  paid. 

Judgment  affirmed. 

Opinion  by  Williams,  J. 

T&UHK£T|  J.,  absent.  h.  s.  p.  n* 


Jan.  ^88,  176.  Febmary  8, 1888. 

Biles's  Appeal. 

Partition — Costs — Act  April  27,  1864 — Allow- 
once  for  counsel  fees — Authority  of  the  Court 
therein. 

The  Act  of  April  27,  1864,  P.  L.  641,  only  autho- 
rised oompensation  of  ];>etitioner*8  counsel  to  he, taxed 
with  the  orats  in  an  a6tion  of  partition.  As  this  is 
the  only  authority  for  taxing  counsel  fees  in  au  action 
of  partition,  the  power  of  the  Court  is  necessarily 
limited  to  the  provisions  of  the  statute. 

Appeal  of  Pamela  J.  Biles,  Sarah  F.  Spencer, 
Amos  I.  Biles,  Charles  C.  Biles,  and  Annie  M. 
Biles,  from  a  decree  of  the  Orphans'  Court  of 
Chester  County,  taxing  costs,  and  awarding  to 
R.  S.  Waddell,  attorney  for  John  P.  Biles,  the 
sum  of  seventy-five  dollars  as  an  allowance  for 
counsel  fees. 

Pamela  J.  Biles,  one  of  the  appellants,  and 
John  P.  Biles  were  the  administrators  of  Samuel 
Biles,  their  father,  who  died  intestate  and  seised 
of  certain  lands*  Chester  County.  R.  S.  Wad- 
dell, who  was  of  counsel  for  the  administrators, 
at  the  request  of  John  P.  Biles,  prepared  a  peti- 
tion, and  took  all  the  necessary  steps  for  the  par- 
tition of  this  land ;  but  as  the  rest  of  the  heirs 
declined  to  join  in  the  petition,  it  was  never  pre- 
sented to  the  Court  or  filed.  Subsequently  a 
petition  signed  by  all  the  heirs  except  John,  who 
was  never  informed  of  its  existence,  or  ofiered  an 
opportunity  to  sign  it,  was  prepared  by* another 
attorney,  and  present^  to  the  Court,  asking  for 
an  inquest.  The  usual  course  of  prg$)eedings  in 
partition  followed,  John  P.  Biles  making  no  op- 
position, but  acquiescing  in  the  movement,  and 
attending,  accompanied  by  his  counsel,  at  each 
step. 

In  its  final  decree  the  Court  adjudged  the  real 
estate  to  those  accepting  it,  and  iq  taxing  the 
costs  of  the  proceeding,  included  an  item  of 
seventy-five  dollars,  to  R.  S.  Waddell,  attorney 
for  John  P.  Biles.  Thereupon  the  petitioners 
took  this  writ,  assigning  for  error  this  action  of 
the  Court  in  regard  to  the  costs. 

George  B.  Johnson^  for  appellants. 

By  the  Act  of  April  27,  1864,  the  power  of 
the  Court,  in  regard  to  the  taxation  of  costs  for 
counsel  ftees,  is  limited  to  a  reasonable  allowance 
to  the  plaintiffs  or  petitioners.  They  have  no 
authority  to  shoulder  upon  the  petitioners  in  par- 
tition the  expenses  incurred  by  a  respondent,  or 
by  adverse  litigation. 

Act  of  Assembly  April  27,  1864,  P.  L.  641,  Pnr- 

don,  542. 
Grubb*B  Appeal,  1  Norrii,  29. 
Snyder's  Appeal,  54  Pa.  St.  67. 
Campbell's  Estate,  13  Weekly  Notes,  145. 
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B.  T.  ComweU  and  E.  S.  Wntddelly  for  p^ 
pellee.  , 

In  Snyder's  Appeal  (4  P.  F.  &  67),  in  i»4er. 
preting  the  Act  of  April  27,  1864,  this:  Court 
said :  **  The  interpretation  of  this  law  is  [^n, 
both  froniiits  language  and  design.  That  whioh 
is  to  be  allowed  is  costs  in  the  partition,  and 
these,  with  a  reasonable  compensation,  are  to  be 
t€ixed  by  the  Court,'* 

John  P.  Biles  was  not  a  litigant  to  the  estate, 
nor  was  he  a  respondent.  He  did  nol^  oppose  the 
proceedings,  but  was  in  entire  sympathy  with 
them.  He  was  to  all  intents  and  purposes  a 
petitioner. 

February  27,  1888.  TheCouet.  The  only 
error  assigned  in  this  case  is,  that  the  Orphans' 
Court  taxed  with  costs,  and  awarded  to  R.  S. 
Waddell,  Esq.,  attorney  for  John  P.  Bilc^,  the 
sum  of  seventy-five  dollars,  as  an  allowance  for 
counsel  fees.  Prior  to  'the  passage  of  the  Act  of 
27  April,  1864,  the  burden  of  compensating  coun- 
sel for  conducting  proceedings  in  partition  was,  in 
the  Orphans*  Court,  borne  by  the  petitioner,  and 
in  the  Common  Pleas,  by  the  plaintiff,  and,  as 
the  result  of  the  action  was  alike  beneficial  to  all 
the  parties,  it  was  deemed  advisable  to  equalize 
the  burden.  The  Act  of  27  April,  1864,  there- 
fore  provides  as  follows :  "  The  costs  of  idl  cases 
in  partition  in  the  Common  Pleas  or  Orphans' 
Courts  of  this  Commonwealth,  with  a  reasonable 
allowance  to  the  plaintiffs  or  petitioners,  for 
counsel  fees,  to  be  taxed  by  the  Court,  or  under 
its  direction,  shall  be  paid  by  all  the  parties,  in 
proportion  to  their  several  interests."  The  Act 
was  not  depighed  to  pay  the  fees  of  mere  litiga- 
tion ;  services  in  the  trial  of  contested  cases  was 
not  the  end  in  view  (Grubb's  Appeal,  82  Penn. 
23) ;  hence  the  law  fixes  the  compensation  as  a 
reasonable  one,  to  be  taxed  by  the  Court  or  under 
its  direction ;  this  enables  the  Court  to  see  that 
only  a  proper  charge  is  made.  (Snyder's  Ap- 
peal, 54  Penn.  70.) 

But  John  P.  Biles  was  not  one  of  the  peti- 
tioners in  this  proceeding ;  the  petition,  which  it 
is  alleged  has  been  prepared  by  Mr.  Waddell  in 
his  behalf,  was  never  presented  to  the  Court ;  if 
this  had  been  done,  be  mi|2:ht,  under  the  circum- 
stances, have  been  joined  in  the  action ;  but  this 
was  not  done,  and  even  if  it  be  true,  that  John 
P.  Biles  actually  favored  the  partition,  and  acqui- 
esced in  all  the  proceedings  which  were  had  in 
the  case,  still  he  was  in  fact  not  one  of  the  peti- 
tioners. 

The  compensation  of  the  petitioners'  counsel 
can  only  be  taxed  with  the  costs,  because  the 
Act  of  Assembly  exp^;essly  authorized  it ;  the 
power  of  the  Court  is  necessarily  limited  to  the 
provisions  of  the  statute.  As  the  Court  had  no 
power  to  tax  the  counsel  fees  of  any  but  the 


petitioner's  counsel  it  follows  that  the  decree  was 
in 'this  respect  erroneous. 

The  decree  of  the  OrpbAns'  Court  is  therefore 
reversed,  and  the  record  remitted  in  order  that 
the  decree  may  be  modified  in  accordance  with 
this  opinion.  The  appeUee  to  pay  the  costs  of 
this  appeal. 

Opinion  by  Clark,  J. 

TiujNKBT,  J.,  absent.  s.  H.  t. 


Oct.  '87,  18S.  !?orember  3, 1887. 

Biighman  v.  Byljr^. 

Ejectment — Charge    of  the   Coirt — Misleading 
expressions —  Cause  for  reversed. 

It  is  ground  for  noVersal  that  the  charge  of  the  Conrt 
pontaiiiB  expreesi^  that  are  incorrect  and  misleading, 
or  are  oal^lated  to  nndnly  weaken  the  effect  of  the 
evidence  on  the  Jury. 

A  trial  Judge  aimezed  to  the  chai^  to  the  jury,  at 
set  forth  in  the  hill  of  ezoeptioaa,  a  certificate  that 
the  report  of  the  charge  was  very  ia|ifleqaate  and  in 
some  respects  incorrect.  The  Supneme  Court  being 
of  opinion  that  In  the  charge  thus  reported  some  of  the 
expressions  were  incorrect  and  misleading,  reversed 
the  judgment  in  consequence..  ' 

Error  to  the  Common  Fleas  No«  2,  pf  AUe* 
gheny  County. 

Ejectment,  by  H.  C.  Bughman,  surviving  trus- 
tee, under  the  last  will  and  testament  of  James 
H.  Hays,  deceased,  against  John  M.  Byera,  for 
a  tract  of  land  in  Mifflin  Town^ip. 

The  facts  of  ,thi»*«aBe,  as  they  appeared  on  the 
trial,  before  Ewing,  P.  J.,  were  as  follows  :  In 
1769  a  warrant  was  granted  to  Catherine  Thomp^ 
son  for  a  tract-of  land  in  what  was  then  Peters 
Township,  Washington  County,  and  a  siwey 
made  on  November  26  of  the  same  year.  A 
patent  was  issued  hereon  for  a  tract  called 
<*  Liberty  Farm."  In  1791  a  warrant  was  granted 
to  the  same  Catherine  Thompson  for  a  survey  of 
land  adjoining  thia  known  as  the  L  warrant  from 
its  peculiar  shape.  By  adtaie  conveyances  Hays, 
the  plaintiff's  testator,  became  the  owner  of  the 
'^  Liberty  Farm"  and  Byers^  the  defendant,  be* 
came  the  owner  of  the  L  warrant  farm.  The 
land  in  controversy  was  pert  of  a  small  lot  con- 
taining a  little  more  than  one  acre,  in  the  posses- 
sion of  Byers.  The  plaintiff  claimed  a  portion 
of  this  lot  containing  18744  perohea  as  in:  fact  a 
part  of  the  large  tract  called  Liberty  Farm,  ad- 
mitting that  the  remainder  was  included  within 
tha  L  warrant  and  belonged  to  the  defendant. 
The  question  involved  usaa  one  of  location,  and 
several  surveyors  were  examined  aa  witnesses  as 
to  itfliat  were  the  true  lines  and  comen. 
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The  Court  oharged  the  jury^  inter  o/ta,  as 
follows :  <<  In  my  judgment  there  is  no  man  who 
can  undertake  lo  saj  absdutely  where  it — 
meaning  the  line  in  coDtroversy — aotualij  is. 
Tbej  give  the  probabilities  and  give  their  reason 
for  k.  There  is  not  any  mark  on  the  ground, 
that  is  no  comer,  that  is  shown  to  be  cUsarly  a 
mark  of  the  original  survey.  There  is  some  of 
the  evidence  which  shows  a  very  strong  proba- 
bility of  one  at  least  being  an  original-  mark,  and 
yet  there  is  evidence  that  would  negative  that  or 
evidence  tending  to  show  that  it  was  a  mistake. 
In  old  surveys,  made  at  the  time  these  were 
made,  it  is  ^  rfkre  thing  where  there  is  an  accu- 
rate distance  I9J|P-  As  a  general  rule  the  dis- 
tances measurea  out  more  than  the  old  surve3rs 
gave.  Sometimes  they  fell  considerably  short. 
It  was  the  custom  when  they  did  measure  at  all, 
and  not  guess  at  it,  when  it  was  rough  ground  to 
measure  on  the  surface,  and  thef^  make  a  liberal 
estimate  for  the  amount  to  be  added  to  make  the 
level  distance.  Mr.  McRoberts,  and  those  who 
agree  with  him,  are  of  the  opinion  they  have 
found  the  true  line  by  measuring  from  the  hick- 
ory that  th^  claim  is  evidently  a  comer.  Yet 
there  is  no  mark  here.  All  the  old  deeds  call  for 
the  hickory,  and  some  lines  rup  in  there,  and  the 
probabilities  are  exceedingly  strong  that  that 
hickory  is  the  original  line  or  one  very  close  to 
it.  It  was  a  common  thing  with  old  surveyors 
to  mark  side  trees  on  the  line,  and  they  were  not 
very  particular  as  to  whether  they  were  on  the 
line  or  off  it,  but  as  a  general  rale  they  will  give 
the  general  coarse  of  the  line.  They  were  not 
nsnally  very  &r  off  the  straight  Hne,  although  on 
rough  ground  were  sometimes  found  severed  rods 
<^.  The  plaintiff's  surveyors  ntn  out  the  distance 
called  for  in  I/he  original  patent,  stopping  at  197 
rods,  at,  they  say,  a  white-oak  stutop.  Now 
there  is  no  evidmice  that  thtft  is  the  stump  of  the 
original  white  oak  further  than  that  they  Stop  at 
197  rods  and  there  find  a  white-oak  stump.  Now 
it  may  be  that  that  white-oak  stump  that  they 
fixed  as  the  comer  is  the  stump  of  the  origimd 
tree  called  for  in  the  patent  line,  but  it  is  a 
marvel  in  survejring  if  they  found  right  at  the 
end  of  the  distance  Cidtod  for  in  that  original 
survey  the  stump  of  the  identical  tree.  It  would 
occur  vary  rarely,  and  yet  it  is  some  indication, 
and  very  likely  it  may  be  very  near  the  line." 

The  plaintiff  excepted  generally  to  the  charge, 
and  when  the  bill  c^  exceptions  was  submitted, 
the  Court  attached  the  following  certificate  to  the 
stenography's  report  of  the  charge :  <*  The  fore- 
gotfig  18  a  very  inadequate  and  in  some  respects 
an  incorrect  report  of  the  charge  of  the  Court. 
The  stenographer,  without  any  knowledge  of  the 
testimony  or  maps  or  papers  was  called  in  to 
take  down  the  charge.  A  considerable  portion 
of  the  explanations  and  instructions  to  theory 


were  given  with  reference  to  a  map  in  evidence 
which  was  before  the  jury,  and  referred  to  by  the 
Court  during  the  charge;" 

Verdict  for  defendant  and  judgment  thereon; 
Whereupon  the. plaintiff  took  this  writ,  assigning 
for  error  the  portions  of  the  Judge's  charge  given 
above. 

J,  MeF*  Oarpenier  { Thoma$  C.  Lazear  with 
him),  for  plaintiff  in  error. 

The  Court  is  responsible  for  the  general  effect 
of  its  charge. 

Peiin.  Oaaal  Co.  v.  Harris,  5  Out.  80 ;  S.  C,  12 

Wbbklt  Notbs,  432. 
Garrett  p.  Gonter,  6  Wright,  143. 
Relf  V.  Rapp,  3  W.  &  S.  21. 
Ins.  Co.  V.  Rosenberger,  3  Wbbklt  Notbs,  16. 
John  Dalzellj  for  defendant  in  error. 
The  fact  that  the  Judge  mistook  the  evidence 
is  not  assignable  for  erfor. 

Dennis  v,  Alexander,  3  Barr,  50. 

January  3,  1*888.  The  Court.  An  exami- 
nation of  this  record  has  led  us  to  the  conclusion 
that  some  of  the  learned  Judge's  comments  on 
portions  of  plaintiff's  testimony  were  calculated 
to  unduly  weaken  its  effect  and  thus  mislead  the 
jury.  After  saying,  <'  Mr.  McRoberts  and  those 
who  agree  with  him  are  of  opinion  they  have 
found  the  true  line  by  measuring  from  the  hick- 
ory that,  they  claim  is  evidently  a  corner,"  he 
added :  "Yet  there  is  no  mark  there."  This  lat- 
ter statement  appears  to  be  in  conflict  with  the 
evidence.  Three  of  plaintiff's  witnesses,  all  of 
whom  are  experienced  surveyors,  testified  as  to 
the  exact  location  of  tHe  hickory «>tree  corner ;  and 
one  of  defendant's  witnesses,  Mr.  McCqlly,  said 
he  believed  "  the  hickory  stump  to  be  the  true 
comer  at  that  point ;  have  always  believed  that ; 
have  been  over  this  locality  half  a  dozen  times. 
I  have  run  different  marked  lines  in  to  that 
point."  Another  witness  said,  iti  substance, 
there  was  no  dt^te  as  to  the  line  from  the  hick- 
ory. If  the  testimony  tended  to  prove  anything, 
it  was  the  location  of  the  hickory  corner  desig- 
nated by  the  stump  of  what  appears  to  be  the 
original  hickory,  and  the  fact  that  the  line  fence 
between  the  "  Liberty"  farm  and  the  ^  L."  war- 
rant, as  it  is  called,  begins  at  that  stump.  We 
think,  therefore,  that  the  remark  complained  of 
was  incorrect  and  misleading. 

Plaintiff  also  introduced  evidence  for  the  pur- 
pose of  fixing  the  location  of  comer  at  the  Byers 
lot,  and  some  of  his  witnesses  testified  to  having 
found  a  white-oak  6tump  at  a  point  cbrrespond- 
ing  both  in  course  and  distance  to  the  position  of 
the  white  oak  called  for  in  the  patent,  and  gave 
it  as  their  opinion  that  it  was  the  stump  of  that 
tree,  etc  Keferring  to  the  testimony  of  those 
witnesses,  the  learned  Judge  remarked :  "  It 
would  be  a  marvel  in  survejring  if  they  found 
right  at  the  end  of  the  distance  called  for  in  the 
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original  survey,  the  stump  of  the  identical  tree," 
etc.  In  addition  to  its  inaccuracy  as  a  general 
proposition,  this  assertion  was  calculated  to  un- 
duly weaken  the  effect  of  plaintiff's  evidence  on 
that  subject.  Other  remarks,  complained  of  in 
the  first  and  second  specifications,  had  a  similar 
tendency.  ' 

In  his  certificate  the  learned  Judge  says: 
'*  The  foregoing  is  a  very  inadequate  and  in  some 
respects  an  incorrect  report  of  the  charge  of  the 
Court.  The  stenographer,  without  any  knowl- 
edge of  the  testimony,  or  maps  or  papers,  was 
called  in  to  take  down  the  charge.  A  consider- 
able portion  of  the  explanations  and  instructions 
to  the  jury  were  given  with  |*eference  to  a  map  in 
evidence  which  was  before  the  jury  and  referred 
to  by  the  Court  during  the  charge."  We  have 
no  doubt  as  to  the  correctness  of  this  criticism. 
If  we  had  been  furnished  with  an  accurate  repdrt 
of  the  charge,  as  delivered  to  the  jury,  it  would 
probably  appear  that  the  instructions,  as  a  whole, 
were  entirely  free  from  error ;  but  we  must  take 
the  record  as  we  find  it,  and  upon  that  we  are  of 
opinion  that  the  plaintiff  has  just  reason  to  com- 
plain of  the  manner  in  which  his  case  was  sub- 
mitted to  the  jury. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Stebrett,  J. 

Tbunket,  Green  and  Clark,  JJ.,  absent. 

8.  H.  T. 


Common  illeas. 


C.  p.  No.  4.  May  5,  1888. 

O'Neill  V.  McVickar. 

Jurisdiction — Costs — Act  of  March  20 ^  18 10 — 
A  suit  to  recover  damages  for  breach  of  a  con- 
tract for  the  sale  of  realty  must  be  brought  in 
the  Common  Pleas ^  and  the  plaintiff  is  entitled 
tOrCosts  though  the  judgment  in  his  favor  is  for 
less  than  $100. 

Sur  rule  to  show  cause  why  judgment  should 
not  be  entered  without  costs. 

Plaintiff  brought  suit  September  1.7,  1887,  to 
recover  damages,  expenses,  and  earnest-money, 
incurred  and  paid  under  an  alleged  contract  by 
which  the  defendant  agreed  to  sell  and  convey 
a  certain  lot  of  ground  to  the  plaintiff,  which 
contract  he  subsequently  refused  to  carry  out. 

No  affidavit  under  the  Act  of  March  ao,  1810, 
was  filed  before  the  issuing  of  the  writ,  but  a 
statement  was  filed  September  19,  duly  sworn  to 


as  required  by  rule  of  Court,  setting  forth  that 
the  plaintiff  sought  to  recover  the  sum  of  tiioo. 
Subsequently  a  verdict  was  rendered  for  plaintiff 
for  only  I75,  whereupon  the  defendant  obtained 
this  rule. 

George  Junkin,  for  the  rule. 

The  Act  of  March  20,  1810,  §  26  (5  Sm.  L. 
161 ;  Purd.  Dig.  978,  pi.  33),  is  imperative 
that  a  plaintiff  in  a  suit,  who  shall  obtain  a  ver- 
dict or  judgment  thereon  which  shall  not  amount 
to  more  than  |ioo  shall  not  recover  costs,  unless 
he  had  <'  before  the  obtaining  of  the  writ  of 
summons"  filed  his  affidavit  that  he  '*  did  truly 
believe  the  debt  due  or  damages  sustained"  ex- 
ceeded the  sum  of  |ioo. 

When  the  plaintiff  recovers  less  than  f  100  and 
there  is  nothing  on  the  record  to  show  that  the 
demand  was  reduced  by  set-off,  the  presumption 
is  that  the  suit  was  within  the  jurisdiction  of  a 
justice. 

"^  Rogers  v.  Ratdiffe,  li  Harris,  184. 
Minicfa  V.  Minich,  9  Casey,  378. 
Kelley  v.  Dodge  M*f  *g  Co.,  5  Norrb,  466. 

Francis  S.  Cantrell,  contra. 

An  action  on  a  contract  for  the  sale  of  realty 
is  an  action,  "where  the  title  to  land  may  come 
in  question,"  and  a  justice  has  no  jurisdiction. 
Sechrist  V.  Connellee,  3  P.  &  W.  388. 
Doqd  V,  Truby,  2  Grant,  37. 
Goddard  v.  McKean,  6  Watts,  337. 

May  12,  1888.  The  Court.  The  Act  of 
1 8 10  which  prescribes  the  jurisdiction  of  justices 
of  the  peace,  excepts  "  cases  of  real  contract 
where  the  title  to  lands  or  tenements  may  come  in 
question."  In  Campbell  v.  Gallagher'(2  Watts, 
135),  the  action  was  to  recover  money  which 
had  been  paid  on  account  of  purchase-money  on 
a  contract  for  the  sale  of  land,  which  was  re- 
scinded because  the  land  was  so  incumbered  that 
a  clear  title  could  not  be  conveyed.  The 
Supreme  Court  held  that  the  action  roust  not 
necessarily  be  on  the  contract;  it  is  sufficient 
that  it  arises /r^m  it;  and  ''that  a  justice  shall 
not  hold  jurisdiction  where  title  to  real  property 
is  directly  or  indirectly  involved."  In  the  pres- 
ent case  the  action  was  to  recover  back  the 
money  paid  on  account  of  a  contract  for  the  sale 
of  land,  which  the  defendant  refused  to  carry 
out,  the  expenses  which  the  purchaser  had  in- 
curred in  preparing  papers,  searches,  etc.,  and 
damages  for  the  refusal  to  convey.  But  as  there 
was  no  definite  contract  to  sell  in  writing,  the 
plaintiff  was  not  entitled  to  damages  for  the  loss 
of  his  bargain,  and  recovered  only  his  hand 
money  and  necessary  expenses,  altogether  ks 
than  1 1 00.  We  are  of  opinion  that  the  actiw 
was  properly  instituted  in  this  Court,  and  theie- 
fore  that  the  plaintiff  b  entitled  to  his  costs. 

Rule  discharged. 

Opinion  by  Arnold,  J.  1. 1^  R 
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g)tiprente  Courts 

Jan.  '88,  30.  Maj  9,  1888. 

McCullough  V.  Boyd. 

Contracti  far  gale  of  land — Action  for  recovery 
of  purehaie'tnoney  paid  under  .^-Affidavit  of 
defence  law — Affidavit  of  claim  under  Act  of 
Nay  25,  1887. 

A.  contracted  to  pnrcliase  aome  land  from  B., 
jMiTing  therefor  in  instalments,  and  B.  contracted  to 
give  him  a  good  lawful  warranty  deed  on  the  fall  pay. 
ment  of  the  pnrchase-monej.  Having  paid  some  in- 
stalments, A.  brought  suit  to  recover  them  back,  aver- 
ring in  his  affidavit  of  claim  that  the  said  sums  w«re 
paid  to  B.  in  pursuance  of  the  above  agreement,  and 
that  B.  has  '*  failed,  refused,  and  neglected  to  comply 
with  the  terms  of  said  agreement,  in  consequence  of 
which"  said  sums  became  due  from  B.  to  A.  B.  filed 
an  affidavit  of  defence  denying  that  he  had  "  failed, 
refused,  and  neglected"  to  comply  with  the  terms  of 
said  agreement  and  averring  that  he  was  always  ready 
to  comply  therewith  until  A.,  by  his  failure  Ip  perform 
hiB  covenants  under  the  said  agreement,  viz.,  by 
neglectyig  to  pay  certain  of  the  instalments  of  pur- 
chase-money when  they  became  due,  made  it  impossi- 
ble for  B.  to  perform  his  covenants.  Judgment  having 
been  entered  for  plaintiif  for  want  of  a  sufficient  affi- 
davit of  defiance,  on  writ  of  error : 

Held  (1),  that  the  al&davit  of  claim  was  defective  in 
not  averring  a  payment,  or  a  tender  of  the  whole  of 
the  purchase-money  as  required  by  the  contract,  or 
explaining  why  such  payment  or  tender  had  not  been 
made. 

(2)  That  this  defect  in  the  affidavit  of  claim  is  not 
helped  in  the  least  degree  by  a  general  allegation  that 
the  defendant  neglected  or  refused  to  comply  with  the 
terms  of  the  agreement,  and,  if  it  were,  it  is  fully  an- 
swered by  the  affidavit  of  defence  which  alleges  non- 
performance on  the  plaintiff's  part. 

Per  Gbbbn,  J.  *'  It  is  extremely  doubtful  whether 
the  case  comes  within  the  affidavit  of  defence  law  at 
all,  since  the  plaintiff's  right  of  action  depends  upon 
facts  independent  of  the  agreement  which  most  be 
averied  and  proved,  before  he  can  recover  at  all." 

Error  to  the  Common  Pleas  of  Fayette  County, 

Case^  by  John  Boyd,  against  Nicholas  McCul- 
lough^  to  recover  back  money  paid  on  account  of 
the  purchase-money  of  land.  The  suit  was 
brought  July  20,  1887. 

The  plaintiff  filed  a  declaration  setting  forth 
his  claim  in  the  ordinary  form.  To  this  he  at- 
tached the  following  affidavit  of  claim  and  copy 
of  articles  of  agreement  i — 

<^  John  Boyd,  the  plaintiff^  in  this  case^  being 


duly  sworn,  says :  There  is  due  and  owing  to  the 
plaintiff  from  Nicholas  McCullough,  the  defend- 
ant in  this  suit,  the  following  sums  Of  money : — 

One  dollar  with  interest  from  June  10, 1873  .  $1  00 
Six  hundred  dollars  with  interest  from  June 

23,  1873 600  00 

Fifty  dollars  with  interest  from  July  14,  1873  .  50  00 
One  hundred  and  fifteen  dollars  with  interest 

from  March  28,  1874 115  00 

Forty-five  dollars  with  interest  fhmi  April  13, 

1874 46  00 

"  That  said  sums  of  money  were  paid  to  the 
defendant  by  said  John  Boyd,  the  plaintiff,  in 
pursuance  of  the  terms  of  a  certain  article  of 
agreement  between  them  for  the  sale  and  transfer 
of  certain  real  estate  therein  described  by  the 
defendant  to  the  plaintiff,  a  copy  of  which  article 
of  agreement  is  hereto  attached  and  made  a  part 
of  this  affidavit  of  claim.  That  said  defendant 
failed,  refused,  and  neglected,  on  his  part,  to 
comply  with  the  terms  of  said  agreement ;  in 
consequence  of  which  the  whole  of  said  sums  of 
tnoney,  with  interest  as  aforesaid,  is  due  and  un- 
paid the  plaintiff  by  the  defendant." 

Articles  of  agreement  made  and  concluded  this 
tenth  day  of  /une,  A.  D.  1873,  between  Nicholas  Mc- 
Cullough and  John  Boyd,  both  of  the  borough  of 
Union  town,  county  of  Fayette,  State  of  Pennsylvania. 
The  said  Nicholas  McCullough'  agrees  to  sell  to  said 
John  Boyd  all  that  piece  or  tract  of  land  situate  in 
Wharton  Township,  county  of  Fayette  and  State  of 
Fenna.,  bojinded  and  described  as  follow;s,  viz :  ...  . 
containing  256  acres,  more  or  less,  for  the  price  or  sum 
of  thirteen  hundred  and  fifty  dollars,  and  also  agrees 
to  give  the  said  John  Boyd  possession  of  said  premises 
when  half  the  amount  of  the  purchase-money  is  paid. 
Interest  to  accrue  on  the  unpaid  balance  when  posses- 
sion is  given,  reserving  the  crops  now  in  the  ground. 
On  the  full  payment  of  the  purchase-money  with  in- 
terest that  may  accrue,  to  make  a  good  lawful  warranty 
deed  to  the  said  John  Boyd. 

And  the  said  John  Boyd  agrees  to  pay  the  said 
Nicholas  McCullough,  as  follows,  viz:  One  hundred 
dollars  from  present  date  in  thirty  days  ;  and  on  and 
before  the  first  day  of  January,  1874,  six  hundred 
dollars,  on  April  1,  1874,  two  hundred  dollars,  on  July 
1,  1874,  two  hundred  dollars,  and  on  September  1, 
1874,  two  hundred  and  fifty  dollars. 

Witness  our  hands  and  seals,  etc. 

June  10,  1873,  Received  on  the  within,  one  dollar, 
#1.00.  Nicholas  McCullough. 

June  23, 1873,  Received  on  the  within  articles,  six 
hundred  dollars,  $600.  Nicholas  McCullough. 

July  14,  1873,  on  the  within  article,  fifty  dollars, 
$50.00.  Nicholas  McCullough. 

March  28, 1874,  Received  on  the  within  article,  one 
hundred  and  fifteen  doUais,  $115.00. 

Nathak'l  Ewiho, 
Att'y  for  N.  McCullough. 

April  13, 1874,  Received  en  the  within  article,  forty- 
five  dollars,  $45.00.  Nath*l  Ewing, 

Att*y  for  McC. 

The  defendant  filed  an  affidairit  of  defence,  as 
follows  • — 

'^  That  it  is  true  as  set  forth  in  the  affidavit  of 
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claim  that  several  sums  of  monej  therein  men* 
tioned  were  paid  bj  the  plaintiff  as  therein  stated, 
but  denies  that  he,  the  defendant,  failed,  refused, 
and  neglected  to  comply  with  the  terms  of 
said  agreement  in  said  aiRdavit  of  claim  referred 
to.  That  on  the  contrary  he  was  always  ready, 
willing,  and  able  to  comply  with  the  terms  of 
said  agreement,  until  the  plaintift  by  his  failure 
and  refusal  to  perform  his  covenants  in  said 
agreement  made  it  impossible  for.  the  defendant 
to  perform  his  covenants,  and  by  such  breach  of 
covenant  on  the  part  of  the  plaintiff  relieved  the 
defendant  from  the  performance  of  his. 

<'  That  if  the  plaintiff  had  performed  his  cove- 
nants in  said  agreement  defendant  was  able  and 
would  have  performed  his  covenants. 

^'  That  the  plaintiff  in  pursuance  of  said  agree- 
ment took  possession  of  the  real  estate  in  said 
agreement  described  and  sold,  and  held  the  same 
and  enjoyed  the  use  of  said  land  for  a  long  time, 
to  wit,  three  years,  for  no  other  consideration 
than  the  several  sums  paid  on  said  agreement. 
And  further  says  not." 

Also  the  following  supplemental  affidavit  of 
defence  by  way  of  specifying  more  particularly 
the  nature  and  character  of  his  defence  to  this 
action ;  that  the  plaintiff,  John  Boyd,  failed  to 
perform  the  following  covenants  in  the  agreement 
made  a  part  of  the  i^davit  of  claim  in  this  case, 
vizN— 

'']»(;.  To  make  the  first  payment  of  $100.00 
within  thirty  days  from  the  date  of  said  agreement. 

''  2d.  To  make  the  payment  of  $200  on  April 
1st,  1874. 

<<  dd.  To  make  the  payment  of  $200  on  July 
1st,  1874. 

«  4th.  To  make  the  payment  of  $250  on  Sep- 
tember Ist,  1874. 

<<  That  if  said  John  Boyd,  plaintiff,  had  per- 
formed  his  covenants  as  aforesaid,  affiant  would 
have  been  and  was  ready,  able,  and  willing  to 
have  performed  his  covenant  by  making  and  de- 
livering to  plaintiff  a  general  warranty  deed  for 
the  premises  described  in  said  agreement.  That 
all  the  money  this  suit  was  brought  to  recover  was 
paid  to  affiiant  in  pursuance  of  the  article  of 
agreement  referred  to  in  plaintiff's  affidavit  of 
claim  in  this  case  and  affiant  was  entitled  by  the 
terms  of  said  agreement  to  receive  the  same,  and 
further  says  not." 

On  motion  of  the  plaintiff  the  Court,  Inoh- 
RAM,  P.  J.,  entered  judgment  in  favor  of  plaintiff 
and  against  the  defendant  for  want  of  a  suf- 
ficient affidavit  of  defence  for  the  sum  of  $1521.80. 
Whereupon  the  defendant  took  this  writ,  assign- 
ing for  error  the  entry  of  the  above  judgment. 

A.  D.  Boydf  for  plaintiff  in  error. 

The  affidavit  of  defence  was  sufficient  to  pre- 
vent judgment. 


It  is  only  necessary  to  state  the  defence  with 
ordinary  >  certainty. 

Hugg  t;.  Soott,  6  W.  274. 

Thompson  v.  Clark,  56  Pa.  St.  33. 

Caldwell  v.  West,  1  Phil.  288. 
It  is  sufficient  that  the  affidavit  show  a  sub- 
stantial/>rtma/aci>  defence.     It  need  not  nega- 
tive every  objection  that  fine  critical  skill  may 
deduce. 

Leiherftperger  v,  Bank^  30  Pa.  St.  531. 

Christy  v.  Boleo,  0  Id.  38. 
An  affidavit  is  sufficient  if  it  set  forth  in  words 
or  by  necessary  inference,  the  indispensable  ele- 
ments of  a  good  defence. 

Selden  v,  Neens,  43  Pa.  St.  421. 

Twitobell  v.  MoMortrie,  77  Id.  383. 
An  affidavit  which  puts  the  plaintiff  on  proof 
of  any  matter  dehors  the  instrument  sued  on,  is 
sufficient  to  prevent  judgment. 

Hunter  v.  Reiley,  36  Pa.  St.  609, 

Donnely  v,  Robeno,  23  Leg.  Int.  117. 

Parves  v,  Corfield,  1  Phil.  174. 

Edward  Campbell  (JBf.  F.  J)etwtler  with  him), 
for  defendant  in  error. 

The  affidavit  of  claim  shows  a  contract  to  sell 
real  estate  and  a  defect  in  title.  In  such  case  the 
vendee  can  always  recover  back  the  sum  paid 
by  him  under  the  contract. 

Pearsoll  v.  Chapin,  44  Pa.  St.  9. 
Baboock  r.  Case,  61  Id.  427. 
Walker  v.  France,  112  Id.  203, 
Murray  v.  Ellis,  Id.  485. 
The  affidavit  of  defence  does  not  touch  this 
point,  and  is  therefore  insufficient  to  preveat 
judgment. 

May  25,  1888.  The  Cocbt.  In  this  case 
judgment  was  entered  against  the  defendant  for 
want  of  a  sufficient  affidavit  of  defence,  and  the 
question  is  whether  the  plaintiff  was  entitled  to 
judgment.  This  question,  of  course,  must  depend 
exclusively  upon  a  consideration  of  the  facts  which 
are  set  forth  in  the  affidavits  of  claim  and  defence. 
Much  of  the  matter  which  appears  in  the  paper- 
books,  and  is  there  urged  in  argument  to  us,  does 
not  appear  at  all  in  the  respective  affidavits  of  the 
parties,  and  cannot  be  considered  now,  however 
important  it  may  be  on  the  trial  of  the  case.  The 
cause  of  action  as  disclosed  by  the  affidavit  of 
claim  arises  upon  an  article  of  agreement  under 
seal  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  a  tract  of  land  containing  256  acres  for 
the  sam  of  $1350,  payable  in  instalments.  The 
article  also  provided  that,  on  the  full  payment  of 
the  purchase*money,  the  defendant  should  make  a 
good  deed  for  the  premises  to  the  plaintiff.  Upon 
the  literal  terms  of  the  article,  therefore,  the  plain- 
tiff was  under  obligation  to  pay  the  wbde  of  the 
purchase-money  before  he  was  entitled  to  demand 
a  deed.  The  affidavit  of  claim  alleges  that  the 
plaintiff  paid  to  the  defendant  sums  of  money  on 
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accoont  of  the  purchase-money,  amounting  in  tlie 
Aggregate  to  $81 1,  and  that  the  defendant "  failed, 
refused,  and  neglected  on  bis  part  to  comply  with 
the  terms  of  said  agreement,  in  consequence  of 
which  the  whole  of  said  sums  of  money,  with  in 
terest  as  aforesaid,  is  due  and  unpaid  the  plaintiff 
by  the  defendant.''  A  copy  of  the  agreement  is 
annexed,  together  with  the  receipts  for  the  moneys 
paid. 

The  a£fidavit  of  defence  admits  the  making  of 
the  articles  and  the  payment  of  the  part  of  the 
porcbase-money  claimed  by  the  plaintiff,  but  de- 
nies that  the  defendant  *'  failed,  refused,  and  neg- 
lected" to  comply  with  the  terms  of  the  agree- 
ment, and  alleges  on  the  contrary  that  <<  he  was 
always  ready,  willing,  and  able  to  comply  with 
the  terms  of  said  agreement  until  the  plaintiff, 
by  his  failure  and  refusal  to  perform  his  covenants 
in  said  agreement,  made  it  impossible,  for  the  de- 
fendant to  perform  bis  covenants."  In  a  supple- 
mental affidavit  the  defendant  individuated  the 
particulars  in  which  the  plaintiff  had  failed  to 
perform  his  covenants,  and  repeated  his  averment 
that  in  consequence  of  that  failure  he,  the  defend- 
ant, was  prevented  from  making  the  deed  stipu- 
lated for  in  the  articles. 

It  will  thus  be  seen  that  the  suit  is  brought  by 
a  vendee  of  laAd  to  recover  back  money  paid  on 
account  of  the  purchase-money,  without  paying 
or  tendering  payment  of  the  whole  of  the  pur- 
chase-money, although  the  contract  required  him 
to  pay  the  whole  before  he  was  entitled  to  demand 
a  deed. 

The  affidavit  of  claim  gives  no  explanation  of 
the  reason  why  the  plaintiff  did  not  pay  or  offer 
to  pay  the  remainder  of  the  purchase-money,  and, 
as  he  was  legally  bound  to  pay  all  that  he  did 
pay,  no  right  of  action  results  from  the  mere  fact 
of  such  payment.  This  defect  in  the  plaintiff's 
affidavit  is  not  helped  in  the  least  degree  by  a 
general  allegation  that  the  defendant  neglected 
or  refused  to  comply  with  the  terms  of  the  agree- 
ment, and  if  it  were,  it  is  fully  met  and  answered 
by  the  affidavit  of  defence  which  alleges  the  non- 
performance of  the  plaintiff  as  the  reason  for  the 
Bon-performance  of  the  defendant.  As  the  plain- 
tiff's obligation  to  perform  fully,  is  precedent  to 
the  defendant's  obligation,  the  plaintiff  is,  by  his 
own  showing,  in  defaolt,  and,  of  course,  cannot 
recover  as  for  a  default  of  the  defendant.'  The 
payment  of  part  of  the  purchase-money  gives  the 
plMUtiff  no  right  whatever  to  recover  it  back 
simply  because  of  the  payment,  and  hence,  with- 
out any  affidavit  of  defence  he  would  not  have 
been  entitled  to  judgment.  The  reason  is  ap- 
parent at  once  when  it  is  considered  that  the  only 
obligation  of  the  defendant  is  to  make  a  deed 
and  that  obligation  does  not  arise  until  after  pay- 
ment of  the  whole  of  the  purchase-money.  Hence 
it  is  of  no  consequence  for  the  plaintiff  to  say 


that  the  defendant  did  not  comply  when  he  has 
only  alleged  a  partial  compliance  by  himself.  No 
duty  is  devolvcHi  upon  the  defendant  upon  such  a 
compliance  by  the  plaintiff.  It  is,  to  say  the 
least,  extremely  doubtfiil  whether  the  case  comes 
within  the  affidavit  of  defence  law  at  all,  since 
the  plaintiff's  right  of  action  depends  upon  facts 
independent  of  the  agreement,  which  must  be 
averred  and  proved,  before  he  can  recover  at  all ; 
but  we  do  not  decide  this  question  as  ii  is  not 
necessary  to  the  determination  of  the  cause. 

Judgment  reversed,  and  procedendo  awarded. 

Opinion  by  Green,  J. 

Tbumket,  J.,  absent.  c.  k.  z. 


July '86, 38. 


February  15,  1888. 
Kem8*8  Appeal, 


Act  of  Awril  14,  \^b\—W%dow'$  $800  €X€mp- 
tiofi^^lAichei  in  claiming  the  same-^Mffeei  of 
rB'tnarriage  before  making  claim. 

A  delay  of  over  three  years  on  the  part  of  a  widow 
in  ezeroising  her  right,  under  the  Act  of  April  14, 
1851  (P.  L.  613)  to  Uke  $300  in  money  or  property  of 
her  deceased  husband's  estate,  is  fatal  to  the  right 
and  oonclosiye  evidenoe  of  a  waiver. 

SembUf  that  if  the  widow  re-marries  before  she  claims 
tbe  exemption,  her  right  is  gone. 

Appeal  from  the  Orphans'  Court  of  Schuyl- 
kill County. 

This  was,  in  the  Court  below,  a  rule  on  Hannah 
Murphy,  late  Niland,  to  show  cause  why  the 
appraisement  of  the  real  estate  under  the  Ex- 
emption Act  of  1851  should  not  be  set  aside,  and 
the  order  of  confirmation  reconsidered,  vacated, 
and  set  aside. 

The  facts,  as  they  appeared  at  the  hearing  of 
the  rule,  are  fully  set  out  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  Court  discharged  this  rule,  whereupon 
this  appeal  was  taken,  and  this  action  of  the 
Court  assigned  for  error. 

James  Rgon  (M.  M.  V  VeRe  and  Benrg  C. 
Terry  with  him),  for  appellants. 

By  claiming  under  the  will  the  widow  estops 
herself  from  claiming  the  exemption  out  of  prop- 
erty which  is  specifi^ly  devised  to  another. 
Miers'B  Estote,  1  Pears.  420.     • 

A  widow  accepting  a  benefit  under  the  will  of 
her  husband  is  estopped  from  asserting  a  claim 
repugnant  to  its  provisions. 
Cox  o.  Rogers,  27  Smith,  160. 
Preston  r.  Jones,  9  Barr,  456. 
Light  v.  Light,  9  Har.  407. 
Hamilton  v.  Bnokwalter,  2  Yeates,  389. 
CanfRnan  v,  Canffman,  17  S.  k  R.  16. 

The  widow  having  taken  under  the  will  the 
portion  therein  given  to  her,  it  was  in  lieu  of 
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dower,  and  her  rigbt  to  dower  could  not  be  re- 
stored by  a  voluntary  breach  of  her  tenure. 

Taylor  v,  Birmingham,  5  Casey,  306. 

Bennett  v.  Robinson,  10  Watts,  348.^ 

Irvine  v,  Sibbetts,  2  Casey,  477. 

4  Kent's  Com.,  126,  127. 

Rodgers  v.  Rodgers,  7  Watts,  15. 

Dale  V,  Dale,  1  Harris,  446. 

Mickey's  EsUte,  10  Wright,  337. 

Hotz's  Estate,  2  Id.  422. 
The  Orphans'  Court  had  jurisdiction  of  the 
subject  matter,  that  is,  to  set  aside  $300  to  a 
widow. 

Shumate  r.  McGarity,  2  Nor.  38. 
By  her  re-marriage  and  delay  in  pnoceeding  to 
have  the  exemption  during  her  widowhood  set 
aside  to  her,  she  must  be  held  to  have  yeaived  the 
right. 

Cassett  V.  Powell,  1  Smith,  440. 

Burk  V,  Gleason,  10  Wr.  297. 

Davis's  Appeal,  10  Casey,  266. 

Vandevort's  App.,  7  Wr.  465. 

Hufman's  App*.,  31  Smith,  331. 

Baskiu's  App.,  2  Wr.  65. 

James  B,  Reilly  {James  F.  Grady  with  him), 
for  appellee. 

The  confirmation  of  the  appraisement  is  an 
adjudication  to  the  widow  of  the  property  men- 
tioned in  the  inventory  and  vests  the  same  in  her 
absolutely. 

Rnnyan's  Appeal,  27  Pa.  St.  121. 

Sipes  V.  Mann,  39  Id.  414. 
A  decree  of  partition  in  the  Orphans*  Court  is 
as  conclusive  as  a  judgment  at  common  law. 

Herr  v.  Herr,  5  Pa.  St.  428. 
The  Act  of  1851  provides  for  the  entry  of 
judgment  in  the  case  of  a  widow^s  appraisement 
under  it.  ''<And  the  said  appraisement  upon 
being  signed  and  certified  by  the  appraisers,  and 
approved  by  the  Court  shall  be  filed  among  the 
records  thereof." 

This  decree  or  judgment  then  having  been  reg- 
ularly entered  by  a  Court  of  competent  jurisdic- 
tion, cannot  be  reviewed  here  upon  an  appeal 
from  the  refusal  of  that  Court  to  open  or  set  it 
aside. 

The  refusal  of  th«  Court  of  Common  Pleas  to 
grant  a  rule  to  show  cause  why  their  decree 
should  not  be  set  aside,  is  not  the  subject  of 
review  by  appeal. 

Kepner's  Appeal,  13  Norris,  74. 

White  t;.  Leeds,  1  P.  F.  S.  187. 

Bingwalt  v,  Brindle,  9  Id.  51. 

Br  Dice  v.  Wightman,  5  Casey,  335. 

MoKee  v.  Sandford,  1  Id.  105. 
A  widow  who  elects  to  take  against  her  hus- 
band's will  is  also  entitled  to  the  exemption. 

Parrell's  Est.,  4  Weekly  Notes,  383. 

MoManns's  Est.,  .37  Leg.  Int.  515. 
Whenever  a  right  by  law  has  attached  by 
reason  of  widowhood,  there  must  be  some  law  by 
which  it  is  divested  or  it  will  remain ;  and  this 
is  a  sufficient  answer  to  the  argument  that  by  the 
laws  referred  to  a  woman,  though  a  second  time 


married,  has   her  rights  awarded   to   her  as  a 
widow  still, 

May  55,  1888.  The  Court.  John  Niland 
died  in  April,  1880,  having  made  a  will  in  May, 
1879,  and  leaving  a  widow^  but  no  issue.  He 
was  seised  of  two  lots  and  two  dwellings  erected 
thereon,  one  of  which  he  devised  in  fee  to  his 
sister  Ellen  Kerns,  the  appellant,  and  the  other 
to  his  widow  for  life,  with  remainder  in  fee  to 
his  sister  Mrs.  Hoben.  The  widow  filed  a  caveat 
against  the  probate  of  the  will,  which  was  pend- 
ing until  March  4,  1882,  when  it  was  withdrawn 
and  letters  testamentary  were  issued  to  her.  The 
widow  continued  to  collect  the  rents  of  the  real 
estate,  including  the  part  devised  to  Mrs.  Kerns, 
until  September  10,  1883,  when  Mrs.  Kerns 
brought  an  ejectment  against  her  for  the  house 
and  lot  devised  to  her.  After  this,  on  Septem- 
ber 24,  1883,  an  appraisement  was  filed  in  the 
Orphans'  Court,  whereby  it  appeared  that  the 
widow  had,  on  September  8,  1883,  signed  a 
paper  declaring  that  she  elected  to  take  under 
the  widow's  exemption  law  certain  personal  es- 
tate appraised  at  $20  and  also  the  house  and  lot 
devised  to  Mrs.  Kerns,  appraised  at  $250.  This 
appraisement,  filed  on  September  24,  1883,  was 
CQnfirmed  absolutely  on  November  12, 1883.  On 
March  2,  1885,  Mrs.  Kerns  presented  a  petition 
to  the  Orphans'  Court  setting  forth  that  the  real 
estate  devised  to  her  was  worth  at  least  $1000 ; 
that  she  had  endeavored  to  get  possession  of  it, 
but  not  succeeding  liad  brought  an  action  of 
ejectment  to  recover  it,  which  was  still  pending; 
that  on  February  21,  1885,  she  first  learned  that 
on  September  14, 1883,  the  widow  had  caused  to 
be  appraised  and  set  apart  to  her  the  land  in 
question ;  that  she  never  before  had  any  knowl- 
edge of  that  proceeding ;  that  the  widow  had  ac- 
quired some  $600  in  cash  in  addition  to  the  per- 
sonal estate  appraised,  and  that  the  appraisement 
was  a  fraud  upon  her  and  upon  the  Court.  She 
asked  for  a  rule  to  show  cause  why  the  appraise- 
ment should  not  be  set  aside  and  the  confirma- 
tion reconsidered,  opened,  and  set  aside.  ,The 
rule  was  granted,  but  finally  discharged  without 
an  opinion.  From  this  decree  the  present  appeal 
was  taken.  As  the  application  for  redress  was 
made  in  the  proceeding  itself,  it  cannot  be  said 
to  be  a  collateral  impeachment  of  the  decree  of 
^confirmation,  and  if  the  reason  for  attacking  its 
validity  is  sufficient,  we  think  we  have  jurisdic- 
tion to  entertain  the  appeal  and  dispose  of  the 
•case  on  its  merits. 

The  main  ground  upon  which  the  confirmation 
of  the  appraisement  is  contested  is  ^hat  the 
widow's  right  of  election  was  waived  by  her 
gross  laches  and  by  the  fact  of  her  subsequent 
marriage  before  her  election  was  made.  We  did 
decide  expressly  in  Burk  r.  Gleason  (46  Pa.  297) 
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tbat  a  widow  who  claims  her  statutory  allowances 
under  the  Act  of  April  14,  1851,  must  make  her 
claim  within  a  reasonable  time  after  her  husband's 
death,  and  that  she  cannot  claim  it  after  the  lapse 
of  several  years  and  a  second  ^larriage.  Some 
question  has  been  made  in  two  orour  subsequent 
decisions  as  to  the  strict  correctness  of  this  con- 
clusion so  far  as  the  effect  of  the  second  marriage 
is  concerned.  (Commonwealth  v,  Powell,  51 
Fa.  438,  and  Shumate  v.  McGarity,  83  Id.  38.) 
In  the  first  of  them  the  question  did  not  arise, 
but  we  held  in  another  connection  that  !f  a 
widow's  rights  as  widow  in  her  husband's  prop- 
erty had  once  vested,  they  were  not  lost  by  the 
fact  of  a  subsequent  marriage.  In  the  sam*e  case, 
however,  we  held  that  a  widow  is  a  woman  who 
has  lost  her  husband  and  remains  unmarried.  In 
that  case  a  bequest  was  made  by  the  testatrix  to 
her  daughter-in-law,  the  widow  of  her  son.  The 
legatee  married  again  before  the  death  of  the  tes- 
tatrix, and  it  was  held  that  she  was  not  the  widow 
of  the  son  when  the  legacy  vested,  and  although 
she  could  take  the  legacy,  being  specially  named, 
she  was  bound  to  pay  the  collateral  inheritance 
tax,  because  she  did  not  come  within  the  class  of 
exempts  from  the  duty  to  pay  the  tax,  to  wit, 
"  the  wife  or  widow  of  a  son  of  any  person  dying 
seised  or  possessed  thereof."  In  the  course  of  the 
opinion,  Thompson,  J.,  says,  obiter  dictum: 
"  And  for  the  same  reason  too,  I  presume,  is  it 
that  the  right  to  retain  $300  out  of  the  estate  of 
her  husband  exists,  although  before  doing  so  a 
second  marriage  may  have  taken  place." 

In  the  second  case  above  cited,  our  brother,  the 
present  Chief  Justice,  remarked,  incidentally,  in 
speaking  of  Burk  v.  Gleason,  that  we  are  much 
inclined  to  doubt  the  correctness  of  the  conclu- 
sion there  reached,  but  the  question  was  not 
before  us,  as  the  widow  in  that  case  had  not  re- 
married, and  her  right  to  elect  did  not  arise 
under  the  Act  of  1851.  But  in  both  of  these 
cases  it  was  held  that  a  delay  of  seven  years  in 
the  first,  and  fourteen  years  in  the  second,  was 
such  gross  laches  as  to  amount  to  a  waiver  of  the 
right,  and  that  right  had  no  existence  at  the  time 
it  was  claimed  to  be  exercised. 

In  the  present  case  the  delay  was  for  almost 
three  and  a  half  years.  In  the  meantime,  no 
election  by  the  widow  having  been  made,  the  ap- 
pellant had  brought  her  action  of  ejectment  to 
recover  the  land  devised,  and,  of  course,  had  in- 
curred expense  in  doing  so.  Nothing  appeared 
of  record  to  show  that  the  widow  intended  to 
elect  to  take  her  exemption.  Although  the  paper 
in  which  she  declared  her  election  bore  date  on 
September  8,  1883,  two  days  before  the  writ  of 
ejectment  was  issued  by  the  appellant,  it  was 
a  mere  private  paper  in  the  possession  of  the 
widow  and  was  no  notice  to  the  appellant.  Nor 
.was  any  notice  ever  given  to  the  appellant  of 
the  widow's  election.     The  fact  of  her  election 


first  appeared  upon  the  record  of  the  Orphans^ 
Court  on  September  24,  1883,  more  than  three 
years  and  five  months  after  her  husband's  death. 
We  have  no  hesitation  in  deciding,  as  we  now 
do,  that  this  was  gross  laches  on  the  part  of  the 
widow  in  exercising  her  right  of  election  to  take 
the  benefit  of  her  exemption »  and  operates  as 
conclusive  proof  of  a  waiver  of  her  right.  There 
is  no  reason  for  any  serious  delay  in  the  exer- 
cise of  a  widow's  right  of  exemption,  because 
she  is  entitled  to  it  whether  her  husband  has  died 
testate  or  intestate,  and  in  this  respect  it  differs 
from  her  election  to  take  under  his  will.  In  the 
latter  case  she  needs  time  enough  to  inform  her- 
self as  to  the  condition  of  the  estate  before  making 
her  election,  and  she  is  allowed  one  year  in  which 
to  do  so  by  the  express  provisions  of  a  statute. 
While  we  do  not  mean  to  say  that  she  should  l>e 
allowed  so  much  as  one  year  in  which  to  claim 
her  $300  exemption,  the  analogy  of  the  statute 
which  subjects  her  to  a  compulsory  citation  to 
elect  as  against  a  will,  at  the  expiration  of  twelve 
months  &om  her  husband's  death,  admonishes  us 
that  a  delay  of  a  year  in  claiming  her  exemption 
is  gross  laches,  and  in  itself  evidence  of  a  waiver 
of  her  right.  In  Vandevprt's  Appeal  (43  Pa. 
462),  we  said:  "The  widow's  law  of  1851  con- 
templates a  prompt  and  finished  proceeding  on 
her  behalf  immediately  after  the  administrator 
has  qualified  himsdlf  to  act."  In  Davis's  Appeal 
(84  Pa.  256),  we  held  that  "  the  right  of  a  widow 
to  retain  real  or  personal  property  of  her  deceased 
husband's  estate  to  the  value  of  $300*,  is  a  per- 
sonal privilege  no  less  than  is  that  of  a  debtor  to 
retain  against  an  execution  creditor.  Of  course 
it  may  be  waived,  and  it  is  waived  entirely,  when 
she  neglects  to  demand  an  appraisement."  We 
also  held  that  '<  a  claim  of  exemption  by  a  debtor 
would  be  too  late  after  such  proceedings  (a  partial 
election  and  a  subsequent  attempt  to  claim  the 
whole),  and  the  Act  of  1851  is  to  receive  a  con- 
struction similar  to  that  given  to  the  Act  of 
1849."  In  Hufman's  Appeal  (81  Pa.  329),  we 
said,  the  present  Chief  Justice  delivering  the 
opinion,  "  so,  in  like  manner,  in  Davis's  Appeal 
(10  Cas.  256),  it  was  held,  inter  aliuy  that  a 
widow  by  neglecting  to  demand  an  appraisement 
waived  her  right  entirely  to  the  $800  allowed  her 
by  the  Act  of  1851.  In  that  case  it  is  said  that 
that  Act  is  to  receive  a  construction  similar  to 
that  given  to  the  Act  of  1849  ;  that  the  widow's 
rights  under  the  statute  are  $uh  modo  only,  that 
she  can  obtain  the  property  only  in  the  manner 
directed  by  the  statute.  A  similar  ruling  is 
found  in  Neff's  Appeal  (9  Harris,  243),  wherein 
it  is  said  by  Lewis,  J.,  that  the  Act  of  1851  was 
intended  to  give  the  widow  andchildi-en  what  the 
debtor  himself  enjoyed  in  his  lifetime  under  the 
Act  of  1849 ;  that  both  statutes  had  relation  to 
the  same  subject  and  differ  only  in  designating 
the  individuals  intended  to  be  protected  ;  hence 
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the  rule  of  conatruction  that  statutes  in  part 
materia  are  to  be  construed  with  reference  to 
each  other,  must  prevail  in  these  exemption 
cases." 

Of  course,  if  the  right  of  a  widow  is  to  be 
exercised  similarly  to  that  of  a  debtor,  it  is  idle 
to  discuss  the  question  whether  a  delay  of  a  year 
is  not  a  fatal  delay.  Nothing  like  such  delay 
would  or  could  be  tolerated  in  the  case  of  a 
debtor.  Without  prolonging  the  discussion,  we 
decide  now  that  a  delay  of  over  three  years  on 
the  part  of  a  widow  in  exercising  her  right  to 
take  $800  in  money  or  property  of  her  deceased 
husband's  estate,  under  the  exemption  law  of 
1851,  is  fatal  to  the  right  and  conclusive  evi- 
dence of  a  waiver.  This  view  disposes  of  the 
present  case,  and  requires  its  reversal,  but  we 
also  think  that  the  widow,  having  remarried 
before  she  claimed  her  exemption,  her  right  was 
gone.  If  the  right  to  the  exempted  property 
was  an  absolute  one,  which  vested  immediately 
upon  the  husband's  death,  without  any  action 
on  her  part,  it  would  not  be  divested  by  her  sub- 
sequent marriage.  But  such  is  not  the  case. 
Her  right  to  have  any  exempted  property,  dcfpends 
entirely  upon  her  claiming  it.  If  she  does  not 
claim  it,  she  never  has  it  If  she  neglects  unduly 
to  make  her  claim  she  loses  her  right  to  do  so. 
The  language  of  the  statute  is  (Purd.  518,  pi. 
64)  :  "  The  widow  or  the  children  of  any  dece- 
dent dying  within  this  Commonwealth,  testate  or 
intestate,  mat/  retain  either  real  or  personal  prop- 
erty belonging  to  said  estate  to  the  value  of  three 
hundred  dollers,  and  the  same  shall  not  be  sold, 
but  suffered  to  remain  for  the  use  of  the  widow 
and  family,'*  etc.,  and  then  follows  the  provision 
for  appraisement  in  the  manner  required  by  the 
Act  of  1849.  The  right  is  a  privilege  to  retain, 
and  not  an  absolute  transfer,  of  a  part  of  the 
estate.  And  it  is  manifestly  a  provision  for  the 
temporary  wants  of  the  widow  and  family,  and 
may  be  claimed  by  the  children  if  there  is  no 
widow.  What  she  takes  she  takes  in  her  char- 
acter as  widow,  and  this  being  so,  she  ought  to 
fulfil  the  condition  of  the  statute  when  she  does 
make  her  claim.  That  is,  she  ought  to  be  at 
that  time  the  person  who  is  qualified  by  law  to 
exercise  the  right,  to  wit,  the  "  widow"  of  the 
decedent.  She  is  not  his  widow  if  she  is  then 
the  wife  of  another  man,  and  this  was  held  in 
Commonwealth  v.  Powell  (^supra). 

The  decree  of  the  Court  below  is  reversed, 
the  confirmation  of  the  widow's  appraisement 
made  March  12,  1883,  is  vacated  and  set  aside, 
and  the  appraisement  and  all  proceedings  under 
it  are  adjudged  null  and  void,  the  costs  Of  the 
present  proceedings  and  of  this  appeal  to  be  paid 
by  the  appellee. 

Opinion  by  Green,  J. 

Tbunket,  J.,  absent.  w.  h.  8.,  jr. 


July  »87,  78. 


Ely  V.  Stanton. 


AprU  9,  1888. 


Act  ef  April  9, 1872 — Claim  by  parenii  for  wr* 
vices  of  minor  chiUL^BequisiUs  of  claim^^^ 
Appeals  from  justices. 

The  Act  of  April  9,  1872  (P.  L.  47),  iis  not  applica- 
ble to  an  action  brought  bj  parents  for  wages  of  a 
minor  child. 

I'd  entitle  one  to  the  benefits  of  the  Act,  he  most 
bring  himself  within  the  description  of  persons  en- 
titled to  its  advantages,  and  his  right  to  a  lien  mniit 
appear  affirmativ^ely  In  his  claim.  The  kind  of  labor 
mast  be  set  forth,  and  also  that  the  claimant  and 
debtor  belong  to  the  classes  enumerated  in  the  Act. 

The  formalities  required  by  the  fifth  section  of  the 
Act  in  case  of  appeals  from  justices  apply  only  to  salts 
for  wages  or  moneys  as  set  forth  in  the  first  section. 

Error  to  the  Common  Pleas  of  Luzerne  County. 

This  was  an  appeal  by  Jasper  Q.  Ely  from  a 
judgment  entered  against  him  by  an  alderman  at 
the  suit  of  Charles  A.  Stanton  and  Louisa  his 
wife,  to  recover  wages  of  a  minor  child  of  said 
Louisa. 

The  facts  are  as  follows :  Louis  C.  Preston,  a 
bastard  son  of  James  Preston  and  Louisa  Wood- 
ruff, now  wife  of  Charles  A.  Stanton,  was  em- 
ployed by  Jasper  Q.  Ely.  Stanton  claimed  the 
boy's  wages,  alleging  that  he  was  not  of  age. 
Ely  was  notified  by  Louis  C.  Preston  not  to  pay 
Stanton  .his  wages  as  he  was  of  age  and  Stanton 
,was  neither  his  guardian  nor  father. 

Stanton  and  his  wife  brought  suit  to  recover 
the  wages  before  William  Kirk,  an  alderman, 
and  recovered  judgment  therefor.  Ely  appealed 
from  this  judgment,  filing  an  affidavit  and  enter- 
ing bail,  as  require^  in  case  of  actions  for  wages 
of  manual  labor,  etc.,  by  Act  of  April  20,  1876, 
and  the  appeal  was  duly  entered  in  the  Common 
Pleas.  The  alderman's  transcript  set  forth  that 
the  action  of  plaintifi&  was  *'for  Work  and 
Labour  done  by  their  Son  Louis  C.  Preston  yet 
under  age." 

The  plaintiff  alleged  that  the  affidavit  of  de- 
fendant filed  with  the  alderman  did  not  comply 
with  the  requirements  of  the  Act  of  February 
28,  1870  (P.  L.  269),  regulating  appeals  Irom 
aldermen  in  Luzerne  County  in  suits  for  wages. 
Without  affidavit ,  filed  by  plaintiff  the  Court 
granted  a  rule  to  strike  off  the  appeal,  which  was 
afterwards  made  absolute,  and  refused  to  allow 
defendant  to  amend  at  the  argument  by  filing  a 
i^ew  affidavit  and  new  recognizance. 

Whereupon  defendant  took  this  writ,  assigning 
as  error  that  the  Court  erred  in  granting  the 
above  rule  to  strike  off  the  appeal  instead  of  a 
rule  on  defendant  to  perfect  his  appeal,  and  in 
making  the  said  rule  absolute,  and  in  refusing  de- 
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fendant  permission  to  perfect  his  appeal  if  any- 
thing was  lacking. 
2).  Z.  G'Neillj  for  plaintiff  in  error. 
Plaintiff  in  error  having  appealed  from  the 
ju^ment  of  the  alderman,  and  complied  with 
the  requirements  of  Act  of  April  20,  1876  (P. 
L.  43),  and  at  the  argument  of  rule  to  strike  off 
appeal  having  offered  to  amend  so  as  to  comply 
with  requirements  of  Acts  of  February  28, 1870 
(P.  L.  269),  and  April  9,  1872  (P.  L.  47), 
should  have  been  allowed  to  do  so,  and  a  refusal 
to  allow  him  so  to  amend  is  error. 

Means  v.  Trout,  16  8.  k  R.  349. 

Huntington  v.  Jackson,  2  P.  &  W.  431. 

Adams  v.  Null,  5  W.  &  S.  363. 

Koenig  r.  Bower,  7  Smith,  171. 

Benedict  o.  P.  k  N.  Y.  C.  Co.,  4  Lui.  Leg.  Reg.  8. 

Peters  u.  Smith,  10  Id.  192. 

Bream  v.  Spangler,  1  W.  &  S.  378. 

McIlhaDj  V.  Holland,  111  Pa.  634. 
The  Act  of  April  20,  1876,  is  class  legislation 
and  applies  only  to  suits  ^^  for  wages  for  manual 
labor;"  the  transcript  shows  that  the  suit  was  for 
"  work  and  labor  done."  It  is  a  general  Act  and 
repeals  all  former  Acts  relating  to  appeals  from 
justices  in  suits  for  wages.  The  defendant  in  error 
is  claiming  a  right  not  common  to  citizens  gener- 
ally,  and  every  requisite  to  bring  his  case  within 
the  Act  should  appear  upon  the  justice's  docket. 

Womelsdorf  v,  Heifiier,  8  Out.  1. 

Cochran  r.  McKelvey,  25  Pitts.  L.  J.  120. 

Del.  k  Had.  Co.  v.  Loftas,  2  Smith,  421. 

The  Act  of  February  28,  1870,  is  a  local  Act 
and  applies  only  to  suits  for  wages  for  work  done 
in  Luzerne  County.  It  is  repealed  by  sect.  6, 
Act  of  April  9,  1872,  P.  L.  47. 

The  Act  of  April  9, 1872,  and  its  amendments 
do  not  apply  because  the  transcript  does  not  show 
that  the  claimant  was  engaged  in  any  of  the  em- 
ployments enumerated  in  the  Act. 

The  claim  of  plaintiffs  below  is  without  merit, 
as  neither  is  responsible  for  the  support  of  Louis 
C.  Preston. 

Leach  o.  Agnew,  7  Pa.  21. 

Com.  V,  Mnrraj,  4  Binn.  486. 

Harkina  v.  Phlla.  k  R.  R.  R.  Co.,  11  Wkbklt 

Notes,  120. 
1  Black.  Com.  453. 
1  Woods,  451. 
Woods  Inst.  64. 

Edward  A,  Lynch^  for  defendants  in  error. 

The  Court  cannot  look  beyond  the  record. 
F068  V,  Began,  11  Nor.  296. 

The  rule  to  show  cause  why  the  appeal  should 
not  be  stricken  off  was  based  upon  the  following 
role  of  Court : — 

'*  No  rule  to  show  cause  shall  be  granted  ex- 
cept on  affidavit,  setting  forth  the  particular  facts 
upon  which  the  rule  is  asked  for,  unless  in  cases 
where  the  grounds  of  the  application  appear  of 
record." 

Rale  XXVIII.,  Seo.  1,  Lazeme  Courts. 

The  recognizance  and  affidavit  were  defective 


and  not  in  accordance  with  the  provisions  of  the 
Acts  of  February  28,  1870,  and  April  9,  1872. 

Act  of  June  13,  1883,  P.  L.  116. 

Act  of  April  9,  1872,  P.  L.  47,  §§  1-5. 

The  appeal  could  not  be  taken  under  the  Act 
of  April  20,  1876  (P.  L.  43),  because  the  claim 
was  ^*  for  work  and  labor  done,"  and  the  Act  re- 
fers to  <<  manual  labor."  This  Act  contains  no 
express  repeal  of  the  Acts  of  February  28,  1870, 
and  April  9,  1872.  Implied  repeals  are  not 
favored^  and  this  Act  can  be  so  construed  as  to 
preserve  both  the  others. 

Womelsdorf  v.  Heifner,  8  Out.  1. 

Mernl  v.  Smith,  2  Barr,  161. 

Gwellyn  v,  Pljmoath  Qoal  Co.,  13  Lnzeme  Leg. 
Reg. 

Raffertj  v.  IfcKeebj,  11  L.  Bar,  150. 

Osborne  v.  Eyerett,  7  Oat.  421. 

The  appeal  was  not  asked  to  be  perfected  by 
leave  of  the  Court,  and  the  record  does  not  show 
that  any  amended  affidavit  or  recognizance  was 
tendered  or  filed.  The  Court  can  deal  only  with 
the  record. 

Carr  v,  MoGk>vern,  16  Smith,  458. 

Comings  v,  Forsman,  6  Barr,  194. 

May  25,  1888.  The  Court.  We  think  it 
quite  clear  that  the  Act  of  9th  April,  1872  (Purd. 
1698,  pL  1,  and  1699,  pi.  10),  is  not  applicable 
to  this  case.  By  the  first  section  it  is  provided 
that  moneys  due  for  labor  and  services  rendered 
by  any  miner,  mechanic,  laborer,  or  clerk,  and 
many  others,  <<from  any  person  or  persons  or 
chartered  company  employing  clerks,  miners,  me- 
chanics, or  laborers,  either  as  owners,  lessees,  con- 
tractors, or  under-owners,  of  any  works,  mines, 
manufactory,  or  other  business  where  clerks, 
miners  or  mechanics  are  employed,"  shall  be  a 
lien,  etc.  Section  5  provides  that,  '<  In  all  cases 
of  appeal  from  the  judgment  of  justices  of  the 
peace  for  wages  or  moneys  mentioned  in  the  first 
section  of  this  Act,  <*  a  certain  oath  or  affirmation 
shall  be  made  and  certain  bail  shall  be  required." 

We  have  repeatedly  held  that  any  person  who 
claims  the  benefit  of  this  Act  must  bring  himself 
clearly  within  the  description  of  persons  who  are 
entitled  to  its  peculiar  and  special  advantages. 
(Wentworth's  Appeal,  82  Pa.  469;  Pardee's 
Appeal,  100  Id.  408.)  The  wages  must  be  due 
to  one  of  the  class  named,  and  fVom  one  of  the 
enumerated  classes  of  debtors  mentioned  in  the 
Act,  and  this  must  be  made  affirmatively  to  ap- 
pear in  the  claim  for  a  lien,  otherwise  the  claim- 
ant is  not  entitled  to  a  lien.  In  regulating  appeals 
from  justices  in  the  fifth  section,  the  particular 
formalities  required  to  be  observed  are  obligatory 
only  in  case  of  suits  for  wages  or  moneys  men- 
tioned in  the  first  section. 

In  the  present  case  the  only  knowledge  we  can 
have  on  this  subject  is  that  which  is  derived  from 
an  inspection  of  the  justice's  transcript.    Upon 
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referring  to  the  transcript  we  find  nothing  to  in- 
dividuate the  claim  of  the  plaintifik  ^except  that 
it  is  for  work  and  labor  done  by  their  son  for  the 
defendant.  It  is  therefore  not  a  claim  by  the 
laborer  himself  for  his  own  wages,  but  by  his 
parents  for  wages  which  they  claim  a  right  to 
have  for  service,  rendered  by  him.  It  is  need- 
less to  say  that  the  Act  of  1872  gives  no  prefer- 
ence to  any  such  claims  as  this.  But  again, 
neither  is  the  kind  of  labor  indicated,  nor  is  there 
the  slightest  allegation  on  this  record  that  the 
person  whm  owes  the  wages  is  one  of  the  enume- 
rated classes  of  debtors  against  whom  the  prefer- 
ences of  the  Act  are  given. 

Xn  either  point  of  view  there  is  an  entire  ab- 
sence of  the  statutory  requirements  which  are 
necessary  to  appear  in  order  to  bring  this  case 
within  the  purview  of  the  Act. 

As  the  Act  of  1872  is  inapplicable  it  is  only 
necessary  to  say  that  we  are  noi  referred  to  any 
other  law  which  establishes  the  invalidity  of  the 
recognizance  and  affidavit  or  appeal  entered  and 
made  when  this  appeal  was  taken.  They  are 
quite  in  conformity  to  the  requirements  of  the 
Act  of  20th  April,  1876  (Par.  1,  Purd.  1699,  pi. 
11),  which  seems  to  be  applicable,  but  whether 
it  is  or  not  we  are  not  shown  any  law  or  decision 
which  invalidates  the  appeal. 

Judgment  reversed,  appeal  reinstated,  and  pro- 
cedendo awarded. 

Opinion  by  Green,  J. 

Tbunket,  J.9  absent.  h.  s.  p.  n. 


Jan.  '88,  361.  May  7, 1888. 

Showers  v.  Commonwealth. 

Criminal  Law — Oyer  and  Terminer — Juron — 
Pand^Actof  April  14,  1884,  §§  113, 119— 
Challenge  to  ike  Array — Practice, 

Where  in  the  Court  of  Oyer  and  Terminer  a  venire 
iBsaes  for  a  less  number  of  jurors  than  the  law  directs, 
or  where  the  execution  of  such  writ  is  open  to  a  charge 
of  unfair  and  corrupt  practices,  a  prisoner  is  entitled 
to  have  the  array  dismissed  upon  his  challenge  ;  bat 
where  the  writ  has  been  executed  in  a  fair  and  just 
manner,  the  prisoner  has  no  right  to  insist  that  a 
venire,  upon  whieh  forty-eight  names  were  drawn, 
shall  furnish  forty-eight  living  resident  jurors  able  to 
attend  the  sitting  of  the  Court. 

A  prisoner  indicted  for  murder  in  a  Court  of  Oyer 
and  Terminer,  challenged  the  array  of  jurors  upon  the 
ground  that  the  venire  contained  the  names  of  forty- 
eight  persons  only,  of  whom  two  were  deceased  and 
one  had  removed  from  the  county.  The  Court  took 
evidence  showing  that  the  officers  drawing  the  panel 
had  acted  in  fairness  and  good  faith,  and  thereupon 


overruled  the  challenge  and  proceeded  to  a  trial,  upon 
which  the  prisoner  was  convicted  and  sentenced : 
Hdd,  that  this  was  not  error. 

Error  to  the  Oyer  and  Terminer  of  Lebanon 
County.  ) 

Indictment,  against  William  Showers  for  the 
murder  of  William  Kahler. 

On  the  day  the  case  was  called  for  trial,  coun- 
sel for  the  prisoner  challenged  the  array  of  jurors 
upon  the  ground  that  but  forty-eight  names  were 
drawn  from  the  wheel,  of  which  two  were  names 
of  persons  then  deceased,  and  one  was  the  name 
of  a  person  who  had  previously  removed  from  the 
county.  The  Court  heard  evidence  showing  that 
the  officers  had  acted  in  fairness  and  good  faith, 
and  thereupon  overruled  the  challenge  and  pro- 
ceeded to  trial.  Verdict,  guilty,  and  sentence 
accordingly.  The  prisoner  thereupon  took  this 
writ,  assigning  for  error,  inter  alia^  the  action  of 
the  Court  in  overruling  the  challenge  to  the 
array. 

A.  Frank  Seltzer^  for  the  plaintiff  in  error. 

The  Act  of  April  14,  1834,  §  113  (P.  L.  39), 
requii'es  that  the  panel  shall  consist  of  at  least 
forty-eight  jurors.  And  §  119  of  said  Act  pro- 
vides that  if  any  of  the  persons  whose  names 
shall  be  drawn  shall  have  removed  from  the 
county,  or  shall  be  dead  or  absent,  the  sheriff  and 
commissioners  shall  destroy  the  slips  containing 
the  names  of  persons  so  removed  or  dead  and 
proceed  to  draw  other  names  until  the  panel  is 
completed. 

Holland  i'.  Com'th,  f  Norris,  306. 

The  failure  to  comply  with  this  statutory  pro- 
vision vitiated  the  whole  panel. 
Park  V.  Com'th,  5  Casey,  129. 

A.  W  Ehr goody  district-attorney  (with  whom 
was  J.  M.  Funck),  for  the  Commonwealth,  cited — 
Rolland  and  Johnston  v.  Com'th,  1  Norris,  306. 
Foust  V,  ComHh,  9  Casey,  338. 

May  28,  1888.  The  Court.  The  record  in 
this  case  shows  that  a  venire  issued  for  the  sum- 
moning of  forty-eight  jurors  for  the  Oyer  and 
Terminer  of  Lebanon  Co. 

This  is  the  minimum  number  required  by  the 
Act  of  1834.  In  obedience  to  the  writ  the  re- 
quired number  of  names  was  regularly  drawn 
from  the  wheel  and  the  sheriff  served  notice  upon 
all  whom  he  could  find  and  made  return  upon  the 
venire  accordingly.  The  record  is  certainly  reg- 
ular upon  its  face,  and  shows  a  properly  organized 
Court  for  the  trial  of  the  defendant.  But  it  is 
urged  that  among  the  names  drawn  from  the 
wheel  two  were  Jiames  of  persons  who  were  then 
deceased,  and  one,  the  name  of  a  person  who 
had  removed  from  the  county,  so  that  the  names 
of  but  forty-five  .persons  who  were  living  and 
I  resident,  were  drawn  and  summoned  as  jurors. 
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This  was  made  the  ground  of  a  challenge  to  the 
array,  which  the  Court  overruled.  This  action 
of  the  Court  is  the  subject  of  the  several  assign- 
ments of  error  in  this  Court. 

The  officers  who  are  charged  by  law  with  the 
duty  of  filling  the  jury  wheel  and  drawing  there- 
from the  names  of  jurors  for  the  several  Courts, 
have  no  power  over  the  lives  or  the  residence  of 
the  citizens  of  the  county.  Either  death  or  re- 
moval may  happen  to  one  whom  the  jury  com- 
missioners or  Judge  may  regard  as  a  suitable  man 
for  a  juror  and  they  may  not  know  it,  either 
event  may  happen  after  the  name  is  in  the  wheel 
and  neither  the  sheriff  nor  the  jury  commissioners 
have  any  knowledge  about  it.  It  is  impossible 
that  these  officers  should  know  exactly  the  situa- 
tion of  every  man  in  the  county  at  the  moment 
when  his  name  goes  into  the  wheel,  or  when  it  is 
drawn  out.  All  that  can  be  demanded  of  them 
is  that  they  shall  discharge  their  duties  with 
fidelity.  The  defendant  has  a  right  to  insist  that 
the  machinery  of  the  Court  shall  be  properly  set 
in  motion  and  supervised  with  impartiality  and 
integrity.  If  the  venire  issues  for  a  less  number 
of  jurors  than  the  law  directs,  or  if  its  execution 
is  open  to  a  charge  of  unfair  and  corrupt  prac- 
ticas,  the  defendant  is  entitled  to  have  the  array 
dismissed  upon  his  challenge ;  but  he  has  not  the 
right  to  insist  that  a  venire  upon  which  forty- 
eight  Dames  were  drawn  shall  furnish  forty-eight 
living  resident  jurors  able  to  attend  the  sitting  of 
the  Court.  This  has  been  repeatedly  held  by 
this  Court.  (Faust  r.  The  Commonwealth,  38  Pa. 
338 ;  Holland  &  Johnston  v.  The  Commonwealth, 
82  Id.  306.)  In  the  latter  case  it  was  distinctly 
ruled  that  "  it  is  not  the  right  of  a  defendant  to 
have  forty-eight  jurors  in  actual  attendance  in 
the  Oyer  and  Terminer." 

'In  that  case  forty-eight  names  were  drawn 
from  the  wheel,  but  the  sheriff's  return  showed 
that  two  of  the  number  were  not  found,  and  that 
one  was  deceased.  As  in  this  case,  of  the  forty- 
eight  persons  whose  names  were  drawn,  but  forty- 
five  were  summoned.  This  was  held  not  to  be 
ground  for  challenge  to  the  array.  It  is  true  that 
it  appeared  in  that  case  that  the  sheriff  did  not 
know  of  the  removals  and  death  when  the  names 
were  taken  from  the  wheel,  but  the  fact  was  nev- 
ertheless clear  from  his  return  that  but  forty-five 
living,  resident  persons  were  drawn  and  sum- 
moned in  obedience  to  the  venire.  The  circum- 
stance that  the  sheriff  was  ignorant  of  the  death 
or  removal  of  persons  drawn,  is  significant  only 
as  showing  his  good  faith,  and  the  absence  of  any 
improper  conduct  on  his  part.  If  the  failure  to 
draw  or  summon  the  required  number  had  been 
due  to  any  improper  or  corrupt  practices  on  the 
part  of  any  of  the  officers  charged  with  the  per- 
formance of  these  duties,  a  challenge  to  the  array 
would  have  been  sustained ;  not  because  less  than 


forty-eight  jurors  were  in  attendance,  but  because 
the  absence  of  these  not  attending  was  due  to  an 
interference  with  the  due  execution  of  the  venire. 
In  Rolland  &  Johnston  v.  The  Commonwealth, 
the  fact  that  only  forty-five  living  resident  jurors 
were  drawn  and  summoned  was  due  to  circum- 
stances over  which  the  sheriff  and  jnry  commis- 
sioners had  no  control,  and  of  which  they  had 
no  knowledge.  Their  fairness  and  good  faith 
were  apparent,  and  were  not  assailed.  In  this 
case  the  same  deficiency  in  number  of  jurors  was 
due  to  substantially  the  same  circumsAnces.  The 
evidence  shows  the  fairness  and  good  faith  of  the 
officers.  The  identity  of  one  of  these  now  shown 
to  be  dead,  was  fairly  debatable  and  was  fully 
considered  by  the  officers.  The  removal  of  an- 
other seems  to  have  been  unknown  at  the  time, 
and  the  death  of  the  third  having  occurred  after 
his  name  was  placed  in  the  wheel  was  thought  to 
make  it  necessary  for  them  to  put  his  name  in 
the  panel.  In  all  this  there  was  an  evident  and 
honest  purpose  to  discharge  the  duties  resting  on 
these  officers.  No  corrupt  interierenoe  with  the 
execution  of  the  venire  is  alleged,  and  certainly 
the  evidence  shows  no  reason  for  suspecting  it. 
If  the  jurors  in  attendance  were  insufficient  in 
number,  the  defendant  had  the  right .  to  special 
venires  as  often  as  might  be  necessary,  and  in  this 
case  such  writs  were  actually  issued  until  more 
than  one  hundred  jurors  were  summoned  before 
the  box  was  filled.  The  challenge  to  the  array 
was  properly  overruled,  and  the 

Judgment  is  affirmed. 

Opinion  by  Williams,  J. 

Trdnket,  Stbbrktt,  and  Clark,  JJ.,  absent. 

L.  l.,  Jr. 


July  '87, 100.  May  14, 1888. 

Lechler's  Appeal. 

Guardian  and  ward — Investments  hy  guardian 
—  Guardian  responsible  for  failure  to  exercise 
ordinary  business  care — Not  protected  by  ad- 
vice of  counsel — Practice — Loans  on  second 
lien — Proper  precaution  for  guardian  to  take 
in  such  case. 

The  fact  that  a  guardian  has  taken  the  advice  of 
oounsel  in  making  inyedtments  of  his  ward's  money 
will  not  relieve  him  of  respouaibility,  where  loss  occurs 
by  reason  of  his  failure  to  exercise  ordinary  business 
care ;  whether  an  investment  is  a  safe  one  is  not  a 
legal  question  but  one  of  business  only. 

Where  a  loan  is  made  of  trust  funds  upon  property 
against  which  liens  already  exist,  and  there  is  no 
margin  between  the  aggregate  of  the  liens  and  the 
true  value  of  the  property,  the  cestui  que  trust  may  re- 
fuse to  accept  the  investment  and  hold  the  trustee  for 
the  money  value  of  the  investment. 

There  is  a  distinction  between  the  mere  retaining 
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of  investments  previously  made  and  the  making  of 
fresh  investments  by  the  trustee,  the  rule  of  liability 
being  more  stringent  in  the  latter  case. 

Where  a  trustee  desires  to  make  a  loan  upon  a 
second  lien,  his,  proper  oourse  is  to  petition  the  Or- 
phans' Court  for  authority  to  make  the  same. 

Where  a  guardian,  through  carelessness,  makes  an 
improper  investment,  the  Court  will  not  orde/  an  in- 
quiry to  determine  whether  he  should  be  held  liable 
for  a  proportionate  amount  only  of  the  loss.  He  has 
the  property  and  may  never  suffer  any  loss. 

Appeal  Aom  the  Orphans'  Coort  of  Lancaster 
County. 

The  substantial  facts  are  as  follow3 :  Anthony 
Leehler,  guardian  of  Anna  M.  Brackbill,  filed 
his  account  in  1886,  showing  a  balance  in  his 
hands  of  $5987.25  invested  in  real  estate  for  the 
use  of  his  ward.  To  this  account  exceptions 
were  filed,  and  A.  C.  Beinoehl,  Esq.,  was  ap- 
pointed Auditor  to  pass  upon  the  same. 

The  Auditor  after  reviewing  the  firsts,  reported, 
inter  alicL,  as  follows  : — 

'<  The  fact  that  a  guardian  acts  by  advice  of 
counsel  will  go  far  in  his  fisivor,  but  will  not  re* 
lieve  him  of  responsibility  where  loss  occurs  by 
reason  of  failure  to  exercise  ordinary  business 
care.  ... 

<*  The.  Auditor,  therefore,  finds  that  the  guard- 
ian, Anthony  Leehler,  did  not  exercise  the 
ordinary  prudence  and  care  of  business  men  in 
placing  the  loan  of  $5500  on  second  judgment  on 
the  four  properties,  there  being  already  $8000  on 
the  same  as  first  lien,  as  the  said  properties  by 
careful  estimate  could  not  have  been  worth  more 
than  the  total  of  the  liens  so  placed.  The  result 
of  this  negligence  has  brought  litigation,  costs,  and 
delay  in  the  settlement  of  the  estate  of  the  ward. 

**  While  the  Courts  do  not  deal  harshly  with 
trustees  where  unforeseen  disaster  occurs  after 
proper  care  has  been  exercised,  the  Auditor  is  of 
the  opinion  that  while  the  personal  integrity  of 
the  guardian  is  beyond  suspicion,  yet  in  the 
management  of  this  estate,  by  neglecting  to  ex- 
ercise that  personal  control  and  supervision  which 
is  imperative  on  ev«ry  one  placed  in  charge  of  a 
sacred  trust,  he  has  placed  himself  beyond  the 
power  of  the  Auditor  or  the  Court  to  come  to  his 
relief.  .  .  . 

'^The  balance  due  in  account,  viz:  Seven 
thousand  nine  hundred  and  forty-seven  dollars 
and  eighty-nine  cents  ($7947.89),  the  Auditor 
finds  as  due  and  payable  in  money  from  A. 
Lechrer,  guardian  to  his  ward,  Anna  Maria 
Brackbill." 

.To  this  report  Anthony  Leehler  filed  the  fol- 
lowing exceptions  :— 

(1)  The  AuditCN-  erred  in  finding  that  the 
guardian,  Anthony  Leehler,  did  not  exerqise  the 
ordinary  prudence  and  care  of  business  men  in 
placing  the  loan  (^  $5500. 


(2)  The  Auditor  erred  in  stating  that  Miltoo 
M.  Sourbeer's  prope^ies,  by"  careful  estimate, 
could  not  have  been  worth  more  than  the  totals 
of  the  liens  placed. 

(3)  The  Auditor  erred  in  charging  the  ac- 
countant with  interest  amopnting  to  $1568.64. 

(4)  The  Auditor  erred  in  finding  that  the  «am 
of  $7947.89  is  due  and  payable  from  A.  Lechlo', 
guardian,  to  his  ward,  Anna  Maria  Brackbill. 

(5)  The  Auditor  erred  in  finding  that  any  sum 
of  money  is  due  and  payable  from  A.  Leehler, 
guardian,  to  hia  ward,  Anna  Maria  BrackbilL 

The  Court,  Livino^ton,  P.  J.,  dismissed  these 
exceptions,  filing  the  following  opinion:  ^^The 
wacd,  Anna  Maria  Brackbill,  on  arriving  at  full 
age,  having  refused,  as  she  had  a  legal  right  to 
do,  to  accept  the  real  estate  purchased  by  her 
guardian,  and  in  which  he,  in  his  account,  says 
her  money  is  invested  for  her  use,  it  is  difficult  to 
discern  by  what  process  the  learned  Auditor, 
after  a  careful  and  fair  examination  of  the  testi- 
mony, cou^ld  have  arrived  at  any  other  conclusion 
than  that  stated  in  his  report.  We  cannot  say 
he  has  erred.  Taking  the  most  favorable  view 
of  the  whole  t^timony  as  presented,  it  shows 
that,  at  the  time  the  guardian  loaned  his  ward's 
money  to  Sourbeer,  his  real  estate  was  already 
incumbered  with  a  mortgage  of  eight  thousand 
dollars,  and  the  guardian  loaned  him,  on  second 
mortgage,  five  thousand  ^v%  hundred  dollars  of 
his  ward's  money,  making  an  incumbrance  on 
Sourbeer's  real  estate,  by  the  two  mortgages,  of 
thirteen  thousand  ^ve  hundred  dollars.  While 
the  Auditor  has  found  that  its  assessed  value  at 
that  time  was  ten  thousand  five  hundred  and 
eighty  dollars,  and  its  real  or  market  valde  was 
thirteen  thousand  seven  hundred  dollars,  so  that, 
if  it  had  been  sold  for  the  last-named  sum  at  the 
earliest  date  the  law  would  have  authorized  a 
sale,  there  would  .have  been  about  sufiicient  to 
have  paid  the  principal  of  the  mortgages  and 
costs,  there  was  no  margin— the  interest  must 
have  been  lost.  The  guardian  himself  testifies 
that  he  had  na  acquaintance  with  the  Sourbeer 
property  when  ,he  made  the  investment,  he  did 
not  look  at  its  assessed  value,  he  did  not  even 
ask  what  the  property  was  worth,  and  did  not  go 
to  look  at  it,  and  in  this  respect  this  case  diflers 
from  Jack's  Appeal,  where  at  the  time  of  the  in- 
vestment it  was  shown  there  was  considerable 
margin.  Here  there  was  no  margin ;  it  there- 
fore required  no  shrinkage  in  the  general  value 
of  real  estate  to  occasion  loss.  Had  the  guardian 
made  calculation  for  the  slightest  possible  shrink- 
age in  the  value  of  real  estate,  had  he  used  ordi- 
nary care,  caution,  and  prudence,  such  as  a  pru- 
dent man  would  have  used  with  reference  to  his 
own  business  affairs,  he  certainly  would  not  have 
made  the  investment ;  his  awn  sound  judgment 
would  have  prevented  him  from  so  doing,  by  at 
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once  showing  him  the  insufficiency  of  the  securitj. 
In  the  Jack  case,  where,  as  shown  by  the  price 
aetuallj  paid  for  the  property,  there  was  a  ]ar^ 
margin  at  the  time  of  the  investment,  the  Su- 
preme Court,  while  exonerating  the  guardian, 
say:  ^We  regard  the  question  in  this  case  a 
doee  one  and  by  no  means  free  from  doubt.'  In 
this  case,  where  there  was  virtually  no  margin, 
where  the  guardian  knew  nothing  of  the  prop- 
erty personally,  did  not  go  to  see  it,  did  not  even 
ask  what  it  was  worth  prior  to  making  the  loan, 
we  are  of  the  opinion  that  the  conclusion  reached 
by  the  learned  Auditor  should  be  permitted  to 
stand ;  and  as  under  the  circumstances  shown 
we  do  not  view  his  disposition  of  the  costs  as  un- 
reasonable or  inequitable,  we  overrule  and  dis- 
miss all  the  exceptions,  and  confirm  the  report 
i^Kiokitely." 

Anthony  Lechler  then  took  this  appeal,  speci- 
fying for  error  the  action  of  the  Court  in  dismiss- 
ing the  exceptions  and  confirming  the  Auditor's 
repbrt. 

George  Ncnuncm  and  Samud  H,  Reynoldi 
(/.  W.  F.  Swift  with  them),  for  appellant, 

A  trustee  who  acts  faithfully  and  by  advice  of 
counsel  is  not  answerable  for  a  mistake. 
Daring's  Appeal,  1  Harris,  234. 
Trustees  who  have  acted  in  good  faith,  and 
under  the  advice  of  counsel,  are  not  responsible 
for  a  mere  error  of  judgment  or  a  mistake  in 
law. 

Bradley's  Appeal,  8  Norris,  521, 
Common  skill,  common  prudence,  and  common 
caution, are  all  that  Courts  have  required  or  ought 
to  require. 

Eonigmaoher  v.  Kimmel,  1  P.  &  W.  214. 
Of  course,  if  the  principle  is  adopted  that  no 
trustee  who  takes  a  second  lien  will  be  protected, 
further  argument  might  be  useless ;  but  this  prin- 
ciple has  never  yet  been  adopted  by  this  Court, 
and  in  fact  the  decisions  are  exactly  the  other 
way. 

Jack's  Appeal,  13  Norris,  367. 
Marriott  Brosius^  for  appellee. 
A  guardian  who  changes  a  first  mortgage  be- 
longing to  his  ward  into  a  second  one,  and  it  is 
lost,  is  liable  to  his  ward  for  the  amount  of  the 
loss. 

Osborn  v.  Monroe,  4C.  R.  243. 
Leeohe's  EsUte,  26  Pitts.  L.  J.  103. 
An  investment  of  trust-money  ought  not  to  ex- 
ceed two-thirds  of  the  value  of  the  property. 
CHrard  Trust  Co.'s  Appeal,  13  Wbsklt  Notbs, 
367. 
When  a  guardian  is  honest,  but  loses  the  estate 
through  his  ignorance  and   mistake,  he  will  be 
surcharged  with  the  losses  without  dq>riying  him 
of  commissions. 

Queen's  EsUte,  41  Leg.  Int.  226. 
The  ward  in  this  case  had  a  right  to  elect  to  take 
Ae  property  or  hold  the  guardian  for  the  money 


invested.  She  elected  the  latter,  and  notified 
him  of  the  same. 

Rojer's  Appeal,  1  Jones,  36. 

Girard  Trust  Cc's  Appeal,  13  Weekly  Notes, 
367. 

Barton's  Appeal,  11  Id.  561. 

May  28,  1888.  The  Court.  The  Auditor 
in  this  case  upon  an  exceedingly  calm  and  con- 
servative review  of  the  testimony  and  law  in- 
volved, found  that  the  appellant,  in  making  the 
investment  in  question,  did  not  exercise  the  ordi- 
nary prudence  and  care  of  business  men  and  was 
therefore  liable  to  account  for  the  money  invested. 
The  report  of  the  Auditor  was  confirmed  by  the 
Court  below,  both  in  its  conclusions  of  fact  and 
law.  We  have  examined  the  testimony  with 
much  care  and  are  constrained  to  say  that  the 
Auditor  was  fully  justified  in  his  conclusions  of 
fact  and  in  the  application  of  the  plain  legal 
principles  which  were  pertinent  to  the  occasion. 
It  is  true  the  appellant,  acted  under  legal  advice 
but  it  is  also  true  that  he  gave  himself  no  concern 
whatever  about  the  investment  and  obtained  no 
information  for  himself  touching  its  safety.  He 
testified,  '^  I  had  no  acquaintance  with  the  prop- 
erty when  I  made  the  investment  I  made  no 
inquiries  myself.  I  left  it  all  to  Mr.  Price.  I 
did  not  look  to  assessment  books  to  see  what  it 
was  assessed  at.  I  did  not  ask  him  what  the 
place  was  worth." 

The  question  whether  the  inirestment  was  a 
safe  one  was  not  in  any  sense  a  legal  question,  but 
one  of  business  only.  Upon  such  a  subject  the 
opinion  of  a  lawyer  is  of  no  more  value  than 
that  of  an  ordinary  business  mau,  hence  the  fact 
that  the  loan  was  made  upon  the  advice  of 
counsel,  touches  but  slightly  the  question  of  ordi- 
nary business  prudence  in  making  it.  If  the  facts 
themselves  are  considered  it  is  shown  with  con- 
clusive force  in  the  report  of  the  Auditor  that 
even  upon  the  accountant's  own  testimony,  the 
loan  was  dangerously  imprudent.  In  1882,  when 
the  loan  was  made,  the  assessed  value  of  the 
property  was  $10,580.  At  the  time  of  the  as*> 
signment  made  by  the  borrower,  for  the  benefit 
of  creditors,  April  12,  1888,  the  property  was 
appraised  at  $11,928.49.  Taking  the  average 
valuation  of  the  accountant's  witnesses  the  prop- 
erty was  worth  in  April,  1882,  when  the  loan 
was  made  $13,700.  There  was  a  first  lien,  a 
judgment  of  $8000,  and  the  amount  loaned  was 
$5500.  The  loan  was  upon  a  second  lien  which 
is  always  of  questionable  propriety  unless  there 
is  clearly  a  wide  margin  between  the  aggregate 
of  all  the  liens  and  the  true  value  of  the  prop- 
erty. But  here  there  was  no  margin  at  alL  A 
default  of  interest  for  a  single  year  would 
occasion  a  considerable  excess  of  liens  over  the 
value.  The  valuation  of  the  property  made  by 
the  witnesses  for  the  ward  were  much  lower  than 
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the  above,  and  it  follows  that,  in  whatever  point 
of  view  the  case  may  be  regarded,  the  Auditor 
and  Court  below  were  fully  justified  in  their  find- 
ing, that  the  guardian  had  not  acted  with  ordinary 
business  prudence  in  making  the  investment.  We 
cannot  possibly  i:everse  that  finding.  Under  all 
our  decisions  the  legal  liability  of  the  accountant 
to  respond  for  the  money  value  of  the  investment 
follows  as  a  necessary  consequence.  It  is  not 
essential  to  review  the  authorities.  They  were 
fully  enforced  by  this  Court  in  the  case  of  Girard 
Trust  Company's  Appeal  (13  Weekly  Notes, 
367),  where  the  trustee  was  held  liable  upon  an 
investment  of  the  trust  fund  in  "  bonus"  mort- 
gages, though  it  does  not  appear  that  there  were 
any  prior  liens  on  the  properties.  The  distinc- 
tion was  taken  between  the  mere  retaining  of  in- 
vestments previously  made  and  the  making  of 
fresh  investments  by  the  trustee,  the  rule  of  lia- 
bility being  more  stringent  in  the  latter  case  than 
in  the  fofmer. 

Jack's  Appeal  (94  Pa.  367)  is  entirely  distin- 
guishable from  the  present  case  in  all  its  control- 
ling circumstances.  The  guardian  simply  retained 
former  securities  which  were  turned  over  to  him 
by  his  predecessor ;  the  Auditor  found  specially 
that  the  security  was  such  as  a  careful  and  pru- 
dent man  would  take  at  the  time  the  guardian 
accepted  it,  and  that  the  loss  arose  from  an  ex- 
traordinary and  unexpected  depreciation  in  real 
estate.  He  further  found  that  the  guardian  acted 
in  perfefit  good  faith  under  the  advice  of  counsel, 
and  without  any  negligence  in  the  management 
of  the  trust  estate. 

In  nearly  all  these  respects  the  case  difiers 
from  the  present.  We  are  mindful  of  the  rule 
that  guardians  are  not  to  be  held  liable  for  all 
negligence,  and  are  usually  protected  if  they  act 
with  the  care  ordinarily  observed  by  prudent  men 
in  conducting  their  own  affairs,  and  we  do  not 
mean  to  impinge  upon  that  rule  in  the  decision 
of  this  case.  On  the  contrary,  we  place  our  deci- 
sion upon  the  ground  that  the  facts  of  this  case, 
as  found  by  the  Auditor  and  Court  below,  show 
that  rule  to  hav^  been  violated.  Moreover  it  is 
proper  to.  observe  that  if  the  appellant  had  exer- 
cised due  care  he  would  have  gone  into  the  Or- 
phans' Court,  and,  presenting  the  facts  by  petition, 
would  have  asked  for  authority  to  make  the  loan. 
If  it  had  been  granted  he  would  have  been  pro- 
tected, and  if  it  had  been  refused  the  loan  would 
not  have  been  made.  This  was  certainly  his 
proper  course  if  he  desired  to  make  a  loan  upon 
a  second  lien. 

We  can  discover  no  reason  for  ordering  an  in- 
quiry to  determine  whether  the  appellant  should 
be  held  liable  for  a  proportionate  amount  only  of 
the  loss.  He  has  the  property  and  may  never 
suffer  any  loss.  That  is  a  question  which  depends 
upon  so  many  contingencies  as  to  which  no  per- 


son can  speak  with  any  certainty  that  it  would 
subserve  no  good  end  to  engage  in  such  an  inves- 
tigation. 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

Opinion  by  Green,  J. 

Trunkby  and  Williams,  JJ.,  absent. 

w.  M.  8.,  jr. 


©ommon  iPUau* 


C.  p.  No.  2.  May  5,  1S88. 

Estate  of  John  Grauch,  Deceased. 
Practice — Proof  of  dccedenfs  contract  for  con- 
veyance of  real  estate — Act  of  March  31^  1792^ 

Purd,  Dig.  327,  pi,  I. 

Motion  to  make  probate  of  decedent's  con- 
tract for  sale  of  real  estate. 

Proponent  off'ered  contract  in  writing,  whereby 
decedent  leased  to  him  certain  premises  in  Phila- 
delphia for  the  period  of  ten  years,  from  Sep- 
tember, 1880,  with  the  right  to  purchase  the  same 
at  any  time  during  said  term  for  a  stated  price. 

John  R.  Readme  Silas  W,  Pettit  {Amos  H. 
Evans ^  with  them),  for  proponent. 

Under  the  Act  of  1792  (Purd.  Dig.  327,  pi.  i), 
we  are  entided  to  make  probate  of  this  written 
contract,  so  that  the  same  may  be  put  upon 
record.  If  the  lessor  were  alive  we  could  pro- 
ceed at  once,  but  since  his  death  it  is  necessary, 
under  the  Acts  of  Assembly,  to  make  probate  of 
this  contract  before  proceeding  further. 

The  Act  of  1792  is  not  superseded  by  that  of 
February  24, 1834,  §  15  (Purd.  Dig.  330,  pi.  10), 
as  the  latter  only  applies  where  the  decedent 
dies  '*  seised  or  possessed"  of  the  real  estate  men- 
tioned in  the  contract ;  in  this  case  decedent  was 
not  so  **  seised  and  possessed."  Both  Acts  are 
in  force. 

McFanon's  App.,  II  Pa.  St.  506. 
McKee  v.  McKee,  14  Id.  235. 

William  H,  Staake^  Benjamin  Daniels^  and 
Frederick  Z.  Breitinger^  for  executors  of  de- 
cedent and  other  parties  in  interest. 

We  are  entitled  to  notice  and  this  proceeding 
should  be  by  formal  petition  and  answer. 

[The  Court.  Without  deciding  whether  it 
is  necessary  or  not,  is  it  not  the  better  practice 
to  present  a  petition  which  can  be  filed,  num- 
bered, and  docketed  ?  Why  not  prepare  it 
now?] 

Proponent's  counsel  then  prepared  and  filed 
at  bar  a  petition  praying  probate. 

Stcuike.  A  commissioner  should  be  appointed 
to  take  testimony.    The  proponent  should  be 
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required  to  prove  that  he  is  still  the  owner  of 
this  contract  and  is  entitled  to  demand  its  per- 
formance. There  are  a  number  of  conditions  in 
the  agreement,  some  of  which  we  say  he  has  not 
conQplied  with. 

The  Court.  The  purpose  of  the  Act  of  1 792 
is  plain.  Before  the  proponent  can  maintain 
any  action  upon  the  decedent's  contract  for  sale 
of  real  estate,  such  contract  must,  according  to 
the  Act,  be  duly  proven  and  prot^ted,  and  put 
in  condition  to  be  recorded.  After  such  proof, 
by  operation  of  the  Act,  the  executors  of  the  de- 
cedent have  power  to  make  a  conveyance  of 
decedent's  real  estate  in  accordance  with  the 
terms  of  the  contract. 

If  for  any  reason  the  executors  neglect  or 
refuse  to  do  this,  then  the  other  party  to  the  con- 
tract has  his  legal  remedy,  and  is  entitled  to  in- 
sist upon  whatever  rights  the  contract  gives  him ; 
while,  on  the  other  hand,  the  representatives  of 
the  decedent  are  entitled  to  make  any  defence 
that  the  decedent  could  have  made  had  he  been 
sued  upon  the  contract. 

It  is  quite  plain  that  the  Court  is  not  only  not 
required,  but  that  it  would  be  very  inconvenient 
for  it  to  make  inquiry  or  attempt  to  pass  in  limine 
upon  the  merits  of  the  controversy.  As  to  the 
merits,  each  party  is  entitled  to  a  trial  by  jury. 
We  only  decide  now  that  the  prpponent  is  en- 
titled to  make  probate  of  the  written  agreement 
in  question ;  that  is,  he  may  now  make  proof  of 
the  fact  of  the  execution  of  it. 

Opinion  by  Mitchell,  J. 

The  Court  then  proceeded  to  hear  the  testi- 
mony  of  two  witnesses  to  the  genuineness  of  the 
signature  to  the  paper  offered ;  and,  pursuant  to 
the  Act  of  May  25,  1878  (Purd.  Dig.  569,  pi. 
25),  the  surviving  party  to  the  instrument  in 
writing  was  also  examined  as  to  the  handwriting 
of  the  decedent. 

The  following  order  was  made  : — 

And  now,  to  wit,  this  5th  day  of  May,  1888, 
the  matter  of  the  above  petition  came  on  to  be 
heard.  Whereupon,  and  upon  consideration 
thereof  before  me,  one  of  the  Judges  of  the 
Court  of  Common  Pleas  No.  2,  of  Philadelphia 
County,  in  open  Court  personally  appeared  [A. 
B.,  C.  D.,  and  E.  F.],  witnesses  to  the  signature 
of  said  decedent,  who  were  severally  duly  sworn 
and  examined,  and  the  depositions  of  each  of 
them  reduced  to  writing  and  signed  by  them 
respectively  in  my  presence,  and  the  same  are 
hereto  attached,  as  follows.  (Then  follotes  depo- 
sition of  each  witness.) 

Whereupon,  and  upon  consideration  thereof, 
I  do  adjudge  the  proofs  above  contained  to  be 
sufficient  to  the  end  that  the  said  contract  may 


be  duly  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  city  and  county  of  Philadelphia. 

The  prothonotary  will  cause  a  duly  certified 
copy  hereof  to  be  indorsed  upon  or  attached  to 
the  contract  therein  referred  to  between  Peter 
Wolters  and  John  Grauch,  bearing  date  the  ist 
day  of  September,  1880,  and  purporting  to  be 
signed  by  said  parties  respectively,  produced 
upon  the  hearing  of  said  petition. 


C  P.  No.  4.  April  21,  1888. 

Flisher  v.  Allen. 
Practice — Bill  of  particulars  in  action  of  tort. 

Rule  for  bill  of  particulars. 

Action  of  tort.  The  statement  set  forth  that 
the  plaintiff  and  defendant  owned  adjoining 
houses,  having  a  party  wall,  that  the  defendant 
made  certain  alterations  in  his  building,  <<and 
the  said  defendant  in  making  his  alterations  and 
additions  so  wrongfully,  negligently,  and  unskil- 
fully conducted  and  carried  on  the  same  as  to  cause 
plaintiffs  building  to  become  strained  and  racked ; 
the  foundation  walls  thereof  to  become  out  of 
plumb  and  unsettled,  and  great  rents,  cracks, 
and  crevices  to  take  place  therein;  the  front 
east  wall  to  incline  outward,  the  bricks  and 
marble  stones  thereof  to  crack,  separate,  and 
bulge  out ;  great  cracks,  rents,  and  crevices  to 
take  place  in  the  walls  of  the  vestibule,  hall, 
entry,  dining-room,  kitchens,  parlor,  second 
story  front  bed-room,  sitting-room,  third  story 
front-room  and  third  story  back-room ;  the 
marble  surbases  in  the  vestibule  to  crack  and 
become  out  of  place ;  the  paper  on  the  walls  to 
crack,  tear,  and  become  useless ;  the  doors  and 
windows  to  become  racked  and  out  of  plumb, 
and  in  divers  other  ways  damaged  the  said  house 
of  plaintiff  and  thereby  deprived  and  disturbed 
him  of  and  in  the  quiet  and  peaceable  possession, 
use,  and  enjoyment  of  the  same,  rendered  the 
same  dangerous  as  a  place  of  habitation,  and 
the  said  plaintiff  and  his  family  put  in  great  fear, 
and  the  said  plaintiff  put  to  great  cost  and  ex- 
pense in  and  about  the  repair  and  rebuilding  of 
his  said  dwelling-house,  and  the  said  premises  to 
greatly  depreciate  in  value — to  the  damage  of  the 
plaintiff  five  thousand  dollars,  to  recover  which 
this  suit  is  brought." 

The  defendant  took  this  rule. 

George  Junkin^  for  the  rule. 

The  action  is  in  tort,  but  no  particulars  of  the 
items  of  dannage  are  given  in  the  statement.  A 
bill  of  particulars  is  demandable  whenever  the 
generality  of  the  pleadings  is  such  that  the  oppo- 
site party  is  not  thereby  apprised  of  the  cause  of 
action.    The  right  to  order  such  a  bill  is  a  power 


Digitized  by 


Google 


510 


WEEK1.Y  NOTES  OF  CASES. 


inherentin  the  Court  and  is  not  confined  to  actions 
on  contract,  but  extends  also  to  actions  of  tort. 

Michael  v,  Wiltiams,  i6  Weekly  Notes,  284. 

O'Connell  v.  Railway  Co.,  19  Id.  86. 

Borda  v,  R.  R.,  3  Id.  351. 

Borda  v,  R.  R.,  I  Id.  314. 
The  statement  filed  by  plaintiff  in  this  case  is 
not  the  "concise  statement  of  plaintiff's  demand" 
required  by  the  Act  of  May  25,  1887.     He  slates 
that  he  has  been  put  to  '*  great  cost  and  expense" 
in  repairing  his  house,  but  gives  no  amounts  or 
figures.    The  items  of  damage  in  such  a  case 
can  be  clearly  set  out  and  defendant  is  entitled 
to  know  definitely,  with  dates  and  Amounts,  what 
the  extent  of  plaintiff's  damage  is. 
David  Hanly  Stone ^  contra. 
The  action  is  trespass  for  damages  for  a  tort. 
The  defendant  is  not  entitled  to  a  bill  of  partic- 
ulars in  such  a  case. 

Peters  v.  The  City,  12  Weekly  Notes,  51, 
We  are  not  bound  to  state  the  particulars  of 
our  damage.    That  is  matter  of  evidence.    A 
particular  statement  of  the  items  of  it  is  not 
demandable,  even  since  the  Act  of  1887. 

Schnable  v.  Schmidt,  21  Weekly  Notes,  153. 

The  Court.    Rule  discharged. 

[Note.  A  bill  of  perticulare  in  an  action  founded  apon 
a  tort,  was  said  to  be  a  matter  of  grace  and  not  of  right  in 
Glaser  v.  Lewis  (14  Weekly  Notes,  228).  It  was  or- 
dered in  Borda  v.  Railroad  Co.  (i  Weekly  Notes,  314; 
3  Id.  351),  Carr  v.  Heacock  (12  Id.  305},  Heim  ».  The 
City  (Id.  421),  Michael  v,  Williams  (16  Id.  2S4),  and 
O'Connell  v.  Railway  Co.  (19  Id.  86);  and  refused  in 
Furbush  v.  Phillips  (2  Id.  198),  Peters  v.  The  City  (12 
Id.  $1),  Thacher  v,  Schaeffer  (19  Id.  566),  Schnable  v, 
Schmidt  (21  Id.  153),  and  the  above  case.  But  in  the 
cases  in  which  it  was  ordered,  it  was  upon  the  particulars, 
date,  or  place  of  the  injury,  *<  and  not  as  to  the  items  of 
damage." 

But  query — Is  a  rule  for  a  bill  of  particulars  the  proper 
practice?  Ought  not  the  defendant  to  demur  or  enter  a 
rule  for  a  more  specific  statement,  under  rule  of  court 
i  126,  d?] 


In  re  Jakob's  Will. 

Will-^ignature  of  testator —  Will^  hearing  only 
the  initials  of  testator^ s  name  written  in  ink, 
the  remaining  letters  of  the  signature  being  im- 
pressed by  the  pen  and  distinguishable  by  aid 
of  magnifying  glass ^  admitted  to  probate. 
The  following  will  was  offered  for  probate : — 

Philada.  Jan.  nth,  1888. 
I,  Dorothea  E.  Jakob  bequeath  all  my  property,  real 
and  personal  without  exception,  to  my  husband  Adam 
Jakob. 

I>  J 

Hetena  R.  Busstnger 
Anna  Weiss  (Witness) 


Henry  D.  Wireman,  Esq.,  an  attomey-at-law, 
made  an  affidavit  to  the  effect  that  he  did,  on 
February  28,  1888,  in  the  presence  of  and  with 
William  G.  Shields,  Esq.,  Deputy  Register  of 
Wills,  examine  testator's  signature  to  the  above 
will,  made  afld  executed  by  her  in  the  extremity 
of  her  last  sickness;  that  upon  examining  the 
said  signature  with  the  naked  eye  the  initial 
*<D"  of  her  Christian  name  and  the  initial 
**  J"  of  her  surname  were  plainly  seen  written 
with  ink,  and  the  remaining  letters  of  the  full 
name  could  be  seen,  somewhat  indistinct,  im- 
pressed upon  the  paper  by  the  pen,  without  any 
ink  marks  whatever ;  and  that  upon  exancnning 
said  signature  with  a  magnifying  glass  the  fuU 
name  could  be  distinctly  seen,  the  said  initials 
**  D**  and  **  J"  being  in  ink,  and  the  remaining 
letters  being  impressed  upon  the  paper  by  the 
pen  without  ink. 

The  Register  admitted  the  will  to  probate. 

A.  R.  H. 


©r^ftanu'  Court. 


March  20, 188S. 


Joyce's  Estate. 

Decedents  estates —  Will —  Construction  of — 
Gift  of  income — Life  estates — Intestiuy — Par* 
tition, 

Sur  petition,  demurrers,  and  answers. 

The  petition  of  John  W.  Custer  and  Josephine 
J.  his  wife,  in  right  of  said  wife,  set  forth  that 
John  J.  Joyce  died  on  \iay  13,  1882,  leaving  a 
will  which  provided,  inter  alia^  as  follows : — 

Item.  I  give  and  bequeath  unto  my  wife  Rebecca  Joyce 
all  and  singular  the  net  income  or  increase  of  all  my  estate 
both  real,  personal  and  mixed  of  whatever  kihd  or  nature, 
and  wherever  found  that  I  now  have  or  hereafter  may 
have  and  die  seised  of  possessed  of  without  inventory  or 
appraisement  to  be  made  thereof  for  and  during  all  the 
term  of  her  natural  life,  she  paying  all  Taxes,  Water  Rents, 
interest  and  all  necessary  expenses  and  keeping  the  prop* 
erty  in  good  tenantable  order,  necessary  wear  and  tear  and 
fire  excepted.  And  if  there  should  remain  any  incum- 
brance on  the  said  property  or  any  part  tliereof  at  my  de- 
cease, it  is  my  Will  and  I  do  hereby  order  and  direct  that 
my  said  wife  Rebecca  shall  appropriate  and  set  apart  one 
equal  third  part  of  the  said  nett  income  of  my  said  Estate 
to  pay  and  dbcharge  the  said  incumbrances  as  fast  as  the 
same  can  be  reasonably  paid  and  discharged  so  that  by 
her  paying  the  said  incumbrance  her  income  may  be  in- 
creased thereby."  And  further  it  is  ray  Will  if  there  should 
be  a  necessity  of  paying  any  incumbrance  sooner  than  the 
said  one-third  part  of  the  nett  income  as  aforesaid  shall  be 
sufficient  to  pay.  I  hereby  give  my  said  wife  full  power 
and  authority  to  mortgage  any  part  of  the  said  Real  Estate 
to  pay  and  discharge  such  incumbrance,  or  accidents  by 
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fire  or  otherwise  and  no  more,  so  as  to  keep  the  same  free 
of  incumbrance  as  much  as  possible,  but  not  to  incumber 
the  premises  we  now  occupy. 

Item.  I  give  and  bequeath  at  and  immediately  after  the 
decease  of  my  said  Wife,  Rebecca,  Two  third  parts  of  all 
and  singular  the  said  nett  income  subject  io  the  restrictions 
and  payments  of  said  incumbrances  as  afc«esaid  out  of  the 
then  remaining  One  third  part  thereof  to  be  divided  equally 
between  my  Three  daughters  share  and  share  alike, 
namely :  Hortensia  K.  Joyce,  Josephine  J.  Custer  (Wife 
of  John  Cnster),  Viola  A.  Moore,  wife  of  Joachim  B. 
Moore,  for  and  during  all  the  time  of  their  natural  lives 
and  to  the  survivors  and  survivor  of  them,  the  said  Hor- 
tensia K.  Joyce,  Josephine  J.  Custer  and  Viola  A.  Moore, 
and  at  the  death  of  the  longest  liver  of  my  said  Three 
Daughters  then  in  that  event. 

Item.  I  give,  devise  and  bequeath  all  of  the  said  estate 
and  every  part  thereof  to  all  and  singular  my  Grand  chil- 
dren the  children  and  issue  of  my  four  daughters,  that  may 
be  living  to  be  divided  equally  between  them  share  and 
share  alike,  and  to  their  respective  heirs  and  assigns  for- 
ever as  tenants  in  Common.  And  further  it  is  my  wish 
and  desire  if  my  said  wife  should  die  in  the  lifetime  of  my 
daughter  Hortensia  K.  Joyce  that  she  shall  and  may  have 
the  right,  use  and  privilege  of  the  dwelling  house  that  I 
now  live  in  with  the  appurtenances,  also  the  furniture, 
pictures,  household  goods  and  kitchen  furniture  as  they 
may  then  be  without  inventory  or  appraisement  had  thereof 
for  and  during  all  the  term  of  her  natural  life  as  a  family 
homestead,  she  paying  the  Taxes,  Water  Rent  and  all 
other  necessary  expenses,  but  clear  and  free  of  Rent 
charge. 

Item.  It  is  my  Will  and  I  hereby  auAonze  and  em- 
power my  Executrix  named  in  this  my  will  or  the  survi- 
vors or  survivor  of  them  if  at  any  time  they  should  be 
fully  satisfied  that  any  part  of  the  said  Estate  would  ma- 
terially increase  their  income  by  any  addition  to  of  im- 
proving or  altering  the  said  E«state  or  any  part  thereof  it 
shall  be  right  and  proper  for  them  so  to  have  it  done. 

The  testator  nominated  as  his  executrices  his 
wife  and  his  two  daughters,  Hortensia  K.  Joyce 
and  Viola  A.  Moore. 

Testator  died  seised  of  several  parcels  of  real 
estaje.  He  left  him  surviving  his  wife  and  four 
daughters,  viz :  Hortensia  K.  Joyce,  Josephine 
J.  Custer,  Viola  A.  Moore,  and  Melvina  M. 
Blakeslee,  and  nine  grandchildren,  of  whom  four 
were  children  of  Mrs.  Moore,  four  of  Mrs. 
Blakeslee,  and  one  of  Mrs.  Custer.  Testator's 
widow  died  November  3,  1875. 

Petitioners  claimed  that  as  to  one-third  of  his 
estate  in  fee  simple  testator  died  intestate,  and 
prayed  for  a  citation  to  show  cause  why  an  in- 
quest in  partition  should  not  be  granted. 

Hortensia  K.  Joyce  and  Sheldon  H.  Custer, 
son  of  the  petitioner,  made  answer  that  they 
were  willing'  that  a  partition  should  be  effected. 
Mrs.  Moore  and  her  children  and  two  of  the  sons 
of  Mrs.  Blakeslee  filed  demurrers  and  answers, 
denying  that  the  petitioners  were  entitled  to  par- 
tition. 

Charles  Carver  and  E.  Hunn  Hanson^  for 
the  petitioners. 

Joyce's  Estate  (13  Weekly  Notes,  520)  de- 
cides this  controversy.  The  testator  appropriated 
one-third  of  the  income  of  his  estate  to  keep  down 


and  pay  off  incumbrances,  a  duty  he  imposed 
upon  his  wife.  He  outlived  his  wife,  and  himself 
paid  off  the  incumbrances,  but  made  no  alteration 
in  his  will.  Consequently  as  to  this  one-third, 
by  reason  of  the  changed  circumstances,  he  died 
intestate  as  to  one-third  of  the  income. 

Reed's  Est,  I  Norris,  428. 
Intestacy  of  one-third  of  the  income  is  prima 
facie  intestacy  as  to  the  fund  producing  it,  unless 
there  is  something  in  the  will  to  rebut  such  con- 
clusion. 

Wilson  V,  McKeehati,  3  Smith,  79. 

Kecne's  Appeal,  14  Id.  268. 
And  even*  the  existence  of  a  trust  does  not  mil- 
itate against  such  construction. 

Roberts's  App.,  9  Smith,  70. 

Millard's  App.,  6  Norris,  457. 
The  testator  devised  aifter  the  decease  pf  his 
wife,  two-thirds  of  the  net  income  to  be  divided 
equally  between  his  three  daughters  ''for  and 
during  all  the  term  of  their  natural  lives."  Here 
is  the  bequest'  for  life  of  the  income  of  an  estate, 
and  our  Courts  follow  the  rule  whenever  it  is  ap- 
plicable, ''that  the  bequest  of  theuse  of  a  thing 
or  the  product  or  interest  of  a  fund,  is  as  a  rule 
to  be  regarded  as  a  bequest  of  the  thing  itself.*' 
(Parker's  App.,  11  Smith,  478-484.)  And  under 
the  provisions  of  the  Act  of  24th  February, 
1834,  the  daughters  upon  giving  security,  could 
receive  the  estate  yielding  the  income. 

Having  therefore  a  life  estate,  the  plaintiff, 
even  in  this  view  of  her  estate  is  entitled  to  par- 
tition, under  the  Act  of  sth  April,  1842,  by 
which  proceedings  in  partition  "maybe  insti- 
tuted by  persons  having  a  legal  or  equitable  life 
estate  in  any  real  estate.'* 

Richard  P.  White  ^  Henry  M,  Dechert^  Law* 
rence  Lewis ^Jr,y  and  Albert  B,  Shearer ^  contra. 
Joyce's  Estate  (13  Weekly  Notes,  520)  refer- 
red to  income  only.  Testator's  plain  intent  was 
to  give  the  whole  of  his  estate  in  remainder  to 
his  grandchildren. 

No  presumption  of  an  intent  to  die  intestate  a^ 
to  any  portion  of  the  estate  can  be  made  where 
the  words  of  the  testator  will  ^arry  the  whole. 

Stehman  v.  Stehman,  i  Watts,  466. 

Little's  Appeal,  31  Smith,  190. 

Raudenbach's  Appeal,  6  Norris,  51. 

Hofius  V,  Hofius,  II  Id.  30$. 

Roland  v.  Miller,  4  Ont  47. 

Miller's  Estate,  113  Pa.  St.  459. 

The  daughters  did  not  have  a  life  estate.  This 
gift  of  income  is  not  equivalent  to  a  life  estate. 
In  general,  it  is  conceded  that  a  gift  of  the  in- 
come of  a  property  is  considered  equivalent  to 
the  gift  of  an  interest  in  the  property  itself,  but 
this  conclusion  may  readily  be  rebutted  by  sur- 
rounding circumstances.  Such,  for  example,  as 
the  existence  of  an  active  trust. 

Hutchison's  Appeal,  I  Norris,  509. 

Ashhurst's  Appeal,  27  Smith,  464. 

Earp's  Appeal,  25  Id.  119. 
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The  power  to  improve  vested  in  testator's  ex- 
ecutrices  rebuts  the  idea  of  a  life  estate. 
Kline's  Appeal,  20  Weekly  Notes,  246. 

In  addition y  the  gift  to  each  daughter  is  of 
part  of  the  incomei  and  not  of  the  income  of  a 
part. 
^         Wilen's  Appeal,  9  Out.  121. 

The  Act  of  1842  has  reference  only  to  parti- 
tition  in  the  Common  Pleas.  It  is  extremely 
doubtful  whether  the  Orphans'  Court  has  juris- 
diction to  grant  partition  on  application  of  a  life 
tenant. 

Rankin's  Appeal,  95  Pa.  St.  358. 

March  24,  1888.  The  Court.  It  is  unneces- 
sary to  consider  the  question  of  jurisdiction 
raised  by  the  demurrer  in  this  case,  since,  as  we 
think,  it  is  quite  clear  no  partition  can  be  made 
until  the  termination  of  the  life  interest  created 
by  the  testator.  The  will  gives  two-thirds  of  all 
the  net  income  of  the  estate  to*  three  of  the 
daughters  and  the  survivor  for  life — the  entire 
estate  being  devised  in  fee,  at  the  death  of  such 
survivor,  to  grandchildren — with  power  to  the 
executrices  to  improve  or  alter  the  whole  or  any 
part  if  it  at  any  time  they  shall  be  of  opinion 
that  thereby  the  income  will  be  materially  in- 
creased. As  the  share  of  income  to  which  each 
of  these  daughters  may  be  entitled  thus  passes  at 
her  death  to  the  survivors  until  at  last  the  right 
to  the  whole,  or  so  much  as  the  will  disposes  of, 
vests  in  one  only,  a  partition  while  they  live 
could  have  no  permanent  duration;  and  at  the 
death  of  the  survivor,  when  the  grandchildren 
come  into  possession,  would  have  to  be  done  all 
over  again.  But  partition  would  defeat  the 
power  of  the  executrices  to  improve  and  alter ; 
and  thus,  whether  or  not  a  trust  is  to  be  implied 
from  the  existence  of  the  power,  and  the  gift 
of  net  income  only,  the  case  falls  within  the 
principle  of  Hutchison's  Appeal  (i  Norris,  51 1); 
Richardson's  Estate  (16  Phila.  326);  etc.,  etc., 
etc.  As  was  said  in  Kline's  Appeal  (20  Weekly 
Notes,  246),  while  of  course,  **an  unqualified 
gift  of  the  income  of  land  is  to  be  taken  as  the 
land  itself,  where  the  gift  is  qualified  by  a  direc- 
tion or  power  to  some  one  else,  it  is  clear 
that  the  gift  must  be  confined  to  the  income 
alone,  for  the  intent  to  keep  the  two  things  sep- 
arate and  distinct  is  thus  made  manifest."  See 
also  Bentley  v,  KaufTman  (5  Norris,  99).  That 
the  power  given  to  the  executrices  in  this  case  is 
a  power  to  improve,  while  in  Kline's  Appeal  it 
was  a  {)Ower  to  sell,  is  immaterial;  the  retention 
of  the  estate  is  quite  as  essential  in  the  one  case 
as  in  the  other.  Here  an  additional  reason  is 
furnished  by  the  fact  that  the  gift  to  each  daugh- 
ter is  not  of  the  income  of  a  part  of  the  estate, 
but  of  part  of  the  income  of  the  whole;  and  each 
has  the  right  to  insist,  therefore,  not  only  on  the 


security  afforded  by  the  preservation  of  the  estate 
in  its  entirety  (Wilen's  Appeal,  9  Outerb.  121; 
Aubert's  Appeal,  21  Weekly  Notes,  90),  bu^ 
upon  the  advantage  of  a  possible  benefit  to  be 
derived  from  an  increase  of  income  under  an  ex- 
ercise of  the  power  to  improve  or  alter.  It  is  no 
answer  to  this  to  say  that  the  petitioner  is  one  of 
the  executrices,  and  without  her  the  exercise  is 
impossible;  the  other  executrix  opposes  the  par.- 
tition,  and,  as  the  will  gives  the  power  to  the 
executrices  and  "the  survivor"  of  them,  the 
question  may  hereafter  rest  solely  upon  her  judg- 
ment. 

With  regard  to  the  right  asserted  by  the  peti- 
tioner to  an  undivided  interest  in  fee,  under  the 
intestate  laws,  in  one-third  of  the  estate,  but  lit- 
tle need  be  said.  There  is,  it  is  true,  a  partial 
intestacy;  but  it  arises  simply  from  the  fact  that 
the  testator,  after  the  death  of  his  wife,  during 
the  lifetime  of  the  survivor  of  the  three  daugh- 
ters, disposes  of  only  two- thirds  of  the  income, 
and  it  ceases  at  the  death  of  such  survivor,  when 
the  entire  estate — not  the  part  from  which  issues 
the  income  given  to  the  daughters — is  devised  in 
fee  to  the  grandchildren.  While  the  wife  Kved, 
the  net  income  of  the  whole  estate  was  given  to 
her,  one-third  to  be  applied  by  her  for  a  purpose 
which  failed  >  at  her  death  two- thirds  of  **all  the 
net  income"  are  given  to  these  daughters  and 
the  survivor  for  life,  with  no  valid  provision  as  to 
the  other  third  in  the  meanwhile.  But  at  the 
death  of  the  survivor  of  the  daughters,  the  cor- 
pus of  the  estate  is  thus  disposed  of:  **I  give, 
devise,  and  bequeath  ali  of  the  said  estate  and 
every  part  thereof  to  all  and  singular  my  grand- 
children, the  children  and  issue  of  my  four 
daughters  that  may  be  living,  to  be  equally 
divided  between  them  share  and  share  alike,  and 
to  their  respective  heirs  and  assigns  forever." 
Even  where  the  meaning  is  obscure,  a  construc- 
tion which  leads  to  an  intestacy  is  never  to  be 
adopted  if  the  words  are  susceptible  of  any  other 
meaning;  and  "though  a  somewhat  strained  in- 
terpretation may  be  admissible  where  an  absurd- 
ity would  otherwise  ensue,  yet  if  the  intention  is 
not  clear  and  plain,  but  in  equilibrio^  the  words 
shall  receive  their  most  natural  construction." 
(Fonbl.  Eq.,  445,  N.)  But  here  the  language 
used  is  free  from  all  ambiguity,  and  the  idea  of 
an  intestacy  as  to  any  part  of  the  inheritance  is 
utterly  excluded.  Quo  ties  in  verbis  nulla  est  am- 
biguitas^  ibi  nulla  expositio  contra  verba  fienda 
est. 

Petition  dismissed. 

Opinion  by  Penrose,  J.  c.  k.  z. 
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Jan.  '88,  38  &  420.  U&j  1  and  2,  1888. 

The  Buffalo,  New  York  and  Philadelphia 
Railroad  Company,  G.  Clinton  GarcUier, 
Receiver,  v.  The  Commonwealth  ex  rel. 
Lewis  C.  Cassidy,  Attorney-General. 

The  Commonwealth  ex  rel.,  etc.  v.  The 
Buffalo,  New  York  and  Philadelphia 
Railroad  Company,  with  notice,  etc 

Appropriation  of  pyblic  road  by  railroad  com^ 
pany — Reconstruction  of- —  Writ  of  mandamus 
to  compel — Return  to,  when  sufficient* 

A  petition  for  an  alternative  writ  of  mandamus  set 
fortli  that  certain  railroad  companies,  consolidated 
Bubseqaently  as  the  B.,  N.  Y.  k  P.  H.  R.  Co.,  had  con- 
structed their  railroad  upon  a  certain  public  road 
therein  described,  and  appropriated  it  to  their  exclu- 
sive use,  by  reason  whereof  it  became  the  duty  of  the 
said  company  forthwith,  at  their  own  expense,  to  re- 
construct that  portion  of  the  public  road  as  required 
by  law,  but  that  the  said  company  did  not ''  forthwith 
nor  At  any  time  cause  the  said  public  road  and  high- 
way to  l)e  reconstructed  on  the  most  favorable  location 
and  in  as  perfect  a  manner  as  the  original  road  so,  as 
aforesaid,  taken  and  appropriated ;  and,  though  re- 
qaested  so  to  do,  it  has  altogether  neglected  and  refused, 
and  still  neglects  and  refuses,  to  reconstruct  the  same 
in  the  manner  aforesaid,  as  required  by  law,"  etc.  The 
defendant,  by  its  answer,  admitted  that  it  did  occupy 
and  continues  to  occupy  a  road  **  located  as  set  forth 
in  plaintiff's  petition,  .  .  .  whether *a  duly  or- 
dained and  authorized  public  road  this  defendant  does 
not  know,  and,  for  the  purpose  of  this  suit,  denies, 
and  asks  that  the  relator  may  be  compelled  to  prove 
the  same.'*  Defendant  further  averred  that  it  *'  forth- 
with and  with  the  knowledge  of  the  commissioners 
and  proper  road  authorities  .  .  .  did  cause  the 
said  road  to  be  constructed  on  the  most  favorable  k)ca- 
tion  and  in  as  perfect  a  manner  as  the  original  road 
without  objection  by  said  commissioners  and  road  au- 
thorities :" 

Reidf  that  the  answer  was  a  full  and  direct  traverse 
of  all  that  was  set  forth  in  the  suggestion  and  assigned 
in  the  writ. 

Held  further^  that  the  defendant  was  not  bound  to 
admit  that  the  road  in  question  was  a  public  road,  nor 
to  traverse  in  the  return'  any  fact,  or  to  answer  for  any 
breach  of  duty  not  set  out  or  assigned  ki  the  writ. 

Error  to  the  Comoion  Pleas  of  Warren  Goanty. 

Writ  o^  alternative  mandamus  issued  to  the 
Buffalo,  New  York  and  Philadelphia  Railroad 
Company,  6.  Clinton  Gardner,  Keeeiver,.  upon 
petition  of  the  Commonwealth  ex  relatione  Lewis 


C.  Cassidy,  Attomey-Greneral,  requiring  the  cor- 
poration defendant  to  reconstruct  and  build  a 
certain  highway  along  its  line  of  road  in  Glade 
Township,  Warren  County,  on  the  most  favorable 
location  and  in  as  perfect  a  manner  as  the  orig- 
inal road,  or  show  cause  why  the  same  should 
not  be  done. 

The  facts  in  the  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court. 

To  the  writ  the  defendant  filed  a  return  and 
amended  return,  the  fifth  paragraph  of  which 
was  as  follows  : — 

'*  The  defendant  further  answering,  admits  that 
[when  The  Buffalo,  Pittsburgh  and  Western 
Railroad  Company  built  its  railroad  through 
Glade  Township  in  the  summer  of  A.  D.  1881, 
it  did  occupy,  and  the  defendant  still  continues 
to  occupy,  adjacent  to  the  Allegheny  River  located 
as  set  forth  in  plaintiff's  petition,  and  did  and 
does  occupy  no  other  road — a  road,  whether  a 
duly  ordained  and  authorized  public  road,  this 
defendant  does  not  know,  and  for  the  purpose  of 
this  suit  denies  and  asks  ihat  the  relator  may  be 
compelled  to  prove  the  same.]  [The  defendant 
avers,  however,  that  said  company,  last  aforesaid 
named,  forthwith  and  with  the  knowledge  of  the 
commissioners  and  proper  road  authorities  of  said 
Glade  Township  did  cause  the  said  road  to  be 
reconstructed  on  the  most  favorable  location  and 
in  as  peifect  a  manner  as  the  original  road  with- 
out objection  by  said  commissioners  and  road 
authorities] ;  and  defendant  further  afiirms  that 
since  said  time,  to  wit,  in  the  spring  of  A.  D. 
1884,  the  said  railroad  has  changed  ownership 
and  other  rights  have  become  involved,  to  which 
gross  injury  would  be  done  by  an  enforcement  of 
the  remedy  claimed  in  the  petition  of  the  said 
relator,  and  that  it  was  the  duty  of  the  road  com- 
missioners of  said  township,  if  they  were  dissat- 
isfied with  said  reconstructed  road,  to  have  com- 
menced at  once  by  the  proper  legal  proceedings 
to  obtain  an  adjudication  of  the  rights  of  the 
respective  parties,  and  that  after  leaving  said  road 
go  without  repair  for  the  period  of  five  years,  and 
after  the  witnesses  of  the  defendant  are  either 
dead  or  scattered  beyond  the  ability  to  procure 
their  testimony,  it  is  too  late  to  seek  this  extraor- 
dinary remedy." 

To  the  return,  the  Commonwealth  demurred, 
and  after  argument  the  Court  (Brown,.  P.  J.), 
sustained  the  demurrers,  and  entered  judgment 
in  favor  of  the  Commonwealth,,  and  awarded  a 
writ  of  peremptory  mandamus  ia  the  following 
opinion : —  • 

^^  The  facts  averred  in  the  petiiion  and  recited 
in  the  alternative  mandamas  exhibit  a  clear  legal 
right  in  the  plaintiff  and  a  corresponding  duty  in 
the  defendant.  No  other  ade<|uate  and  specific 
remedy  existing,  the  writ  of  mandamus  lies,  and 
we  think  it  is  the  proper  and  appropriate  writ  to 
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enforce  the  performance  by  the  defendant  of  the 
duty  it  18  charged  with  neglecting. 

"  We  are  of  opinion  that  the  plea  of  the  plain- 
tiff to  the  first  paragraph  of  the  defendant's  return 
is  good,  and  that  the  record  shows  a  service  on 
the  defendant  good  in  law. 

"  The  objection  to  the  jurisdiction  of  this  Court, 
based  on  the  facts  stated  in  the  third  paragraph, 
if  good  when  the  return  was  made  is  not  now 
available,  for  the  reason  that  the  Circuit  Court 
of  the  United  States  has,  as  appears  by  the  order 
of  said  Court  filed  May  2,  1887,  granted  leave  to 
prosecute  this  suit  to  judgment  against  the  de- 
fendant upon  notice  thereof  given  to  6.  Clinton 
Gardner,  receiver  of  the  company  defendant,  and 
the  record  shows  such  notice  duly  given. 

*'  We  are  of  the  opinion  that  the  facts  averred 
in  the  fourth  paragraph  of  the  return,  in  so  far  as 
the  same  purports  to  contain  denials  of  averments 
in  the  petition,  are  not  direct  and  positive  but 
argumentative,  and  that  the  other  facts  therein 
stated  are  not  good  in  law. 

'<  The  relator  makes  a  positive  averment  that 
the  Buffalo,  Pittsburgh,  and  Western  Railroad 
Company  entered  upon  a  certain  public  road  in 
Glade  Township  and  appropriated  the  same  to  its 
own  use,  and  that  the  company  defendant  did  and 
still  continues  to  occupy  said  public  road,  with  its 
said  road,  that  the  defendant  has  succeeded  to  the 
rights  and  is  subject  to  the  liabilities  of  the  Buf- 
falo, Pittsburgh,  and  Western  Railroad,  and  that 
neither  the  last  named  road  nor  the  defendant 
has  caused  the  said  public  road  to  be  recon 
structed  as  required  by  law. 

"  The  answer  of  the  defendant  as  set  forth  in 
the  fifth  paragraph  of  the  return  as  amended  ad- 
mits the  taking  and  continuous  use  of  a  road 
located  as  set  forth  in  the  petition,  but  asserts 
that  it  does  not  know  whether  said  road  was  a 
duly  ordained  and  authorized  public  road,  but  to 
the  end  and  for  the  purposes  of  this  suit  denies 
the  public  character  of  such  road  and  asks  that 
relator  may  be  compelled  to  prove  the  same.  [A 
denial  <  for  the  purposes  of  this  suit'  is,  we  think, 
not  such  an  unqualified  denial  of  the  fact  posi- 
tively asserted  as  will  put  the  relator  on  proof. 
The  defendant  admittedly  having  taken  and  occu- 
pied the  road  was  bound  to  know  by  what  right 
it  did  so,  and  it  is  not  asking  too  much  to  require 
an  admission  or  unqualified  denial  of  its  public 
character,  and  in  the  absence  of  such  denial  we 
conclude  that  the  road  was  a  public  one.] 

"  We  are  of  opinion  that  the  facts  set  forth  in 
the  fifth  section  of  defendant's  answer  or  return, 
namely,  the  change  in  the  ownership  of  the  rail- 
road defendant,  or  the  delay  of  the  Road  Com- 
missioners of  Glade  Township  to  enforce  the 
remedy  claimed  in  this  proceeding  cannot  avail 
the  defendant.  The  duty  to  supply  the  public 
road  is  a  continuing  duty,  and  liability  for  its 


omission  rests  updn  the  defendant  *by  virtue  of 
the  rights  and  liabilities  of  the  Buffalo,  Pitts- 
burgh, and  Western  Railroad  Company. 

<'  The  relator  avers  that  the  last  named  com- 
pany constructed  its  railroad  upon  a  public  road 
aggregating  some  four  miles  in  length ;  that  de- 
fendant continued  to  occupy  such  railroad,  and 
that  neither  company  has  complied  with  the  law 
requiring  the  reconstruction  of  the  public  road, 
etc.  The  defendant  in  its  return  does  not  even 
in  general  terms  aver  a  compliance  with  the  law 
requiring  a  reconstruction  ot*  the  road  taken.  It 
does,  however,  aver  that  the  Buffalo,  Pittsburgh, 
and  Western  Railroad  Company, '  forthwith  and 
with  the  knowledge  of  the  commissioners  and  pro- 
per road  authorities  of  said  Glade  Township,  did 
cause  the  said  road  to  be  reconstructed  on  the 
most  favorable  location,  and  in  as  proper  a  man- 
ner as  the  original  road  without  objection  by  aaid 
commissioners  and  road  authorities.' 

"  Under  the  admitted  facts  the  public  are  enti- 
tled to  demand  a  good  rig|it  and  title  to  the  ease- 
ment in  the  substituted  or  reconstructed  road,and 
the  return  ought  to  aver  the  existence  of  such 
facts,  or  the  compliance  by  thei  railroad  with  such 
conditions  precedent  as  are  necessary  under  the 
law  to  make  such  title.  Such  facts  are  not  stated 
in  this  return.  It  does  not  even  aver  a  compli- 
ance with  the  law,  unless  it  be  inferentially  from 
the  statement  that  the  road  taken  was  caused  to 
be  reconstructed  in  the  most  favorable  location 
and  in  as  perfect  a  manner  as  the  original  road, 
with  the  knowledge  and  without  objection  by  the 
road  authorities.  But  this  may  all  be  true,  and 
still  the  railroad  company  may  have  been  a  tres- 
passer on  the  land  taken  for  the  reconstructed 
road,  and  citizens  using  the  same  may,  for  all  that 
appears,  be  trespassers  on  the  land  of  private 
owners.  Should  the  relator  traverse  this  part  of 
the  return,  and  a  verdict  and  judgment  in  favor 
of  the  defendant  thereon,  it  would  not  settle  the 
right.  It  cannot  be  claimed  that  the  road  authori- 
ties of  Glade  Township  by  their  knowledge  of  the 
action  of  the  railroad  or  by  their  failure  to  object 
to  the  road  as  reconstructed,  or  even  by  their  ex- 
press agreement,  could  release  the  railroad  from 
its  duty  to  the  travelling  public. 

*^  For  the  reasons  stated  we  sustain  the  several 
pleas  and  demurrers  of  the  relator  and  enter  judg- 
ment thereon  in  favoir  of  the  plaintiff*,  and  award 
a  writ  of  mandamus  against  the  defendant.  The 
enforcement  thereof  as  respects  the  receiver  and 
the  assetB  of  the  company  defendant  in  his  hands 
to  be  only  through  the  orders  of  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Pennsylvania." 

Defendant  then  took  this  writ  and  assigned  for 
error  (1)  the  entry  of  judgment  for  the  rehitor ; 
(2,  3,  and  5),  the  overruling  of  those  portions  of 
the  fifth   paragraph   of  the  return  inclosed  in 
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brackets;  Und  (4),  the  portion  of  the  opinion 
inclofied  in  brackets. 

James  D.  Hancock  (  W.  G.  Trunhey  with  him), 
for  plaintiff  in  error,  cited — 

Stetson  t;.  Peters,  16  Leg.  Int.  147. 
Morris  t».  Parker,  3  Johns.  Ch.  297. 
Com.  V,  Ckmimissioners,  32  Pa.  St.  224. 

H,  H,  Goucher  {J.  If.  Donly  with  him),  for 
defendant  in  ^rror. 

May  25, 1888.  The  Court.  In  the  summer  of 
1881,  the  Buffalo,  Pittsburgh,  and  Western  Rail- 
road Company  constructed  a  railroad  between  Irv- 
inton  and  Olean,  along  the  banks  of  the  Alle- 
gheny River,  passing  through  Glade  Township,  in 
Warren  County.  In  1883  that  company  and  sev- 
eral others,  existing  under  the  laws  of  this  State 
and  the  State  of  New  York,  were  consolidated  into 
the  Buffalo,  New  York,  and  Philadelphia  Rail- 
road Company;  which  company,  having  filed  a 
certificate  with  the  Secretary  of  the  Common- 
wealth, established  an  office  and  designated  its 
agent  within  this  State,  in  compliance  with  the 
Act  of  1874,  took  possession  or  control  of  the 
railroad  mentioned,  and  on  the  9th  of  August, 
1886,  and  for  some  time  prior  to  that  time,  were 
using,  occupying,  and  operating  the  same  for  the 
general  purposes  of  a  railroad. 

On  the  9th  of  August,  1886,  the  Common- 
wealth, upon  the  relation  of  the  Attorney-Gen- 
eral, filed  a  suggestion  in  the  Court  of  Common 
Pleas  of  Warren  County  setting  forth  that  the 
Buffalo,  Pittsburgh,  and  Western  Railroad  Com- 
pany, in  the  year  1881,  had  constructed  their 
railroad  in  and  upon  a  certain  public  road  or 
highway  in  Glade  Township,  leading  from  the 
town  of  Warren,  along  the  Allegheny  River  to  the 
village  of  Kinzua;  that  the  said  company  had  by 
excavating,  filling,  and  grading  so  obstructed  the 
said  public  road  as  to  prevent  public  travel 
thereon ;  that  all  that  portion  of  the  said  public 
road,  from  a  point  at  Glade  Run  to  the  east  line 
of  Glade  Township,  was  actually  taken  and  ap- 
propriated to  the  exclusive  use  of  the  railroad 
company;  by  reason  whereof  it  became  the  duty 
of  the  company,  forthwith  at  their  own  expense, 
to  reconstruct  that  portion  of  the  public  road,  as 
required  by  law;  and  although  the  defendant 
company  continue  to  enjoy  its  corporate  powers 
and  franchises  in  the  maintenance  and  operation 
of  said  railroad,  yet  neither  the  Buffalo,  Pitts- 
burgh, and  Western,  nor  the  Buffalo,  New  York, 
and  Philadelphia  Railroad  Company,  has  "  caused 
the  said  public  road  and  highway  to  be  recon- 
structed on  the  most  favorable  location  and  in  as 
perfect  manner  as  the  original  road,"  therefore, 
praying  that  a  writ  of  mandamus  may  issue,  etc. 

The  alternative  writ  having  issued,  the  defend- 
ants made  a  return,  the  sufitciency  of  which  is  the 
question  now  to  be  considered.    That  question 


was  t^ised  in  the  Court  below,  in  part  by  a  plea 
to  the  jurisdiction,  and  by  demurrer.  The  juris* 
diction  of  the  Court,  however,  cannot  be  seriously 
questioned;  that  branch  of  the  case  has  not  been 
discussed 'here,  and  we  will  not  consider  it.  The 
only  matter  to  be  determined  is  raised  by  the  de- 
murrer to  the  fifth  paragraph  of  the  amended  re- 
turn. 

It  is  contended,  on  part  of  the  Commonwealth, 
that  this  part  of  the  return  is  evasive  and  equivo- 
cal ;  first,  that  .the  facts  therein  set  forth  do  not 
aver  a  performance,  by  the  company,  of  the  duty 
imposed  by  the  statute;  that  although  it  does 
aver  that  the  company  forthwith  reconstructed, 
etc.,  a  road,  occupied  by  them  in  Glade  Town- 
ship, it  does  not  specifically  aver  that  they  re- 
constructed the  road  in  question,  and  second,  that 
it  does  not  set  forth  that  the  road  was  recon- 
structed at  the  company's  expense,  upon  a  right  of 
way  lawfully  acquired.  The  learned  Judge  of 
the  Court  below  would  appear  to  have  adopted 
this  construction  of  the  return,  and  it  was  upon 
that  ground  judgment  was  entered  in  favor  of 
the  Commonwealth,  and  the  peremptory  writ 
awarded. 

Upon  a  careful  reading  of  the  return,  and  of 
the  alternative  writ,  we  are  unable  to  accept  this 
view  of  the  case.  The  suggestion  of  the  Com- 
monwealth, as  set  forth  in  the  alternative  writ,  is, 
in  substance,  that  the  Buffalo,  Pittsburgh,  and 
Western  Railroad  Company,  in  the  construction 
of  their  railroad^  appropriated  and  occupied  a 
certain  public  road,  particularly  describing  it, 
and  that  neither  that  company,  nor  the  defendant 
company,  has  caused  the  said  road  to  be  con- 
structed, etc.  In  the  original  return,  the  defend- 
ants admitting  the  appropriation  of  a  road  ad- 
jacent to  the  Allegheny  River,  aver  that  they  did 
cause  it  to  be  reconstructed,  not  stating  specifi- 
cally, however,  that  the  road  thus  appropriated 
was  the  road  described  in  the  writ.  Subsequently, 
the  defendant  company  filed  their  petitidn,  setting 
forth  that  this  failure  of  identification  occurred 
through  inadvertence  merely ;  that  it  was  their 
intention  to  admit,  and  they  did  admit,  that  the 
company,  in  the  summer  of  1881,  had  appro- 
priated '<  the  road,  located  as  set  forth  in  the 
plaintifTs  petition,"  and  that  if  their  return  was 
capable  of  being  otherwise  construed,  they  prayed 
for  an  amendment  thereof.  The  fifth  paragraph  of 
the  return  as  amended  is  in  part  as  follows :  '^  The 
defendant,  further  answering,  admits  that  when  the 
Buffalo,  Pittsburgh,  and  Western  Railroad  Com- 
pany built  its  railroad  through  Glade  Township,  in 
the  summer  of  1881 ,  it  did  occupy,  and  the  defend- 
ant still  continues  to  occupy,  adjacent  to  the  Alle- 
gheny River,  located  as  set  forth  in  plaintiff^s 
petition,  and  did  and  does  occupy  no  other  road — 
a  road,  whether  a  duly  ordained  and  authorized 
public  road,  this  defendant  does  not  know,  and 


Digitized  by 


Goog 


v*c 


5i6 


WEEKLY  NOTES  OF  CASES. 


for  the  purpose  of  this  suk  denies,  and  asks  that 
the  relator  may  be  compelled  to  prove  t^e  same." 

It  is  difficult  to  see  how  the  identity  of  the  road 
could  be  more  specifically  ascertained  ;  the  road, 
which  the  company  admits  to  have  appropriated, 
is  stated  in  the  return  to  be  the  road  *'  located  as 
set  forth  in  the  plaintiff's  petition."  The  de- 
fendant was  not  bound  to  admit  that  it  was  a 
public  road.  If  the  fact  was  not  known  to  the 
company  there  is  no  law  or  rule  of  practice  which 
would  oblige  the  defendants  to  sajr  that  it  was  or 
was  not. 

It  must  be  conceded,  also,  that  the  defendant 
was  not  obliged  to  traverse  in  its  return  any  fact, 
or  to  answer  for  any  breach  of  duty  not  set  out 
or  assigned  in  the  writ.  The  specific  and  sub- 
stantial matter  complained  of  on  part  of  the  Com- 
monwealth, with  respect  to  this  road,  is  that  the 
defendants  did  not,  nor  did  the  Buffalo,  Pitts- 
burgh, and  Western  Railroad  "  forthwith,  nor  at 
any  time  cause  the  said  public  road  and  highway 
to  be  reconstructed,  on  the  most  favorable  loca- 
tion, and  in  as  perfect  a  manner  as  the  original 
road,  so  as  aforesaid  taken  and  appropriated,  and 
though  requested  so  to  do  it  has  altogether  neg- 
lected and  refused,'  and  still  neglects  and  refuses, 
to  reconstruct  the  same,  in  the  manner  aforesaid, 
as  required  by  law,"  etc. 

To  this  specific  charge,  the  defendants  in  their 
return  answer  as  follows ;  "  The  defendant  avers, 
however,  that  said  company,  last  aforesaid  named, 
forthwith,  and  with  the  knowledge  of  the  com 
missioners  and  proper  road  authorities  of  said 
Glade  Township  did  cause  the  said  road  to  be 
reconstructed,  on  the  most  favorable  location, 
and  in  as  perfect  a  manner  as  the  original  road, 
without  objection  by  said  commissioners  and 
road  authorities."  This  is  a  full  and  direct 
traverse  of  all  that  is  set  forth  in  the  suggestion, 
or  assigned  in  the  writ»  If  it  be  true,  as  alleged, 
that  the  company  has  in  fact  reconstructed  the 
road,  on  ground  over  which  they  have  no  right 
of  way,  or  if  the  road  hsifi  been  reconstructed  at 
the  expense  of  the  township,  or  if  it  has  not  been 
reconstructed  on  the  most  favorable  location,  or 
in  as  perfect  a  manner  as  the  original  road,  or, 
indeed,  if  it  has  not  been  reconstructed  at  all,  it 
would  have  been  an  easy  matter  to  say  so^  The 
Commonwealth  has  made  its  case  upon  the 
specific  matters  of  complaint  assigned  in  the 
writ;  these  matters  of  complaint  had  been 
directly  denied  and  traversed  in  the  same  form 
of  words  in  which  they  were  made,  and  if  this 
does  not  raise  the  issue  desired,  it  is  certainly 
not  the  defendant's  fault.  We  are  of  opinion  that 
the  Court  erred  in  entering  judgment  for  the 
plaintiff  on  the  demurrer,  and  in  awarding  the 
writ  of  peremptory  mandamus. 

The  judgment  is  therefore  reversed,  the  writ 


of  peremptory  mandamus  set  a^de  and  vacaUMi, 
and  the  record  remitted  for  further  proceedings. 

Opinion  by  Clark,  J. 

Tbunkey,  J.,  absent.  h.  c.  o. 


THE  COMMONWEALTH  EX  REL.  V.  THE  BUFFALO, 
NEW  YORK,  AND  PHILADELPHIA  RAILROAD 
COMPANY. 

A  writ  of  inqiiiry  of  damages  having  been 
awarded,  and  a  jury  having  been  summoned,  on 
motion  of  defendant  further  proceedings  were 
stayed  by  order  of  the  Court,  and  a  rule  to  show 
cause  why  the  order  granting  the  writ  of  inquiry 
should  jiot  be  rescinded  was  made  absolute, 
whereupon  the  Commonwealth  took  a  writ  of 
error,  assigning  for  error  the  decree  of  the  Court. 

H,  If,  Gaucher  (J.  H.  Donly  with  him),  for 
plaintiff  in  error. 

W,  G.  Trunkey  and  James  G.  Hancock^  for 
defendant  in  error,  submitted  a  printed  brief. 

May  25, 1888.  The  Court.  The  judgment 
entered  upon  the  demurrer  in  favor  of  the  Com- 
monwealth, having  been  reversed  (see  opinion 
filed  to  No.  38,  Ja«Hiary  Term,  1888),  the  writ 
of  inquiry  must  necessarily  fall  with  it.  The 
action  of  the  Court  rescinding  the  order  for,  and 
setting  aside,'  this  writ  is  assigned  for  error,  upon 
the  assumption  that  the  judgment  was  rightly 
entered,  but  as  that  has  been  otherwise  determined 
the  questions  of  law  and  practice  presented  in  the 
paper-book  need  not  now  be  considered. 

The  proceedings  of  the  Common  Pleas  re- 
scinding the  order  for  the  writ  of  inquiry,  and 
setting  aside  the  said  writ,  are  affirmed. 

Opinion  by  Clark,  J. 

Trunkey,  J.,  absent.  h.  c.  o. 


Jan.  '88,  90.  April  10,  1888. 

Delaware,    Lackawanna,    and    Western 
Railroad  Company  v.  Cadow. 

Negligence —  Oontrtbutorg  negligence —  Qne$tiim$ 
for  the  Court — Practice. 

A  lame  man  walking  at  night  upon  a  street  which 
was  crossed  hj  a  railroad  at  right  angles,  left  the 
pavement  as  he  approached  the  crossing,  and  at- 
tempted to  cross  diagonally  over  the  railroad  tracks. 
The  crossings  being  continuations  of  the  sidewalks 
aei'096'  the  track  were  in  good  order.  In  the  oentre  of 
the.  street,  which  was  48  feet  wide  from  curb  to  curb, 
there  waa  a  planking  over  the  tracks  22  feet  wide. 
The  above-mentioned  person  fell  over  the  end  of  the 
planking  upon  the  tracks  and  injured  himself.  In  an 
action  to  recover  damages  from  the  railroad  company : 

Heldf  that  he  had  been  guilty  of  such  oontribntcffy 
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nagligoDce  aa  predaded  reooyery,  and  that  the  Court 
should  have  given  to  the  Jury  binding  instructions  to 
that  effect. 


Error  to  the  Common    Pleas  of   Columbia 
County. 

Case,  by  Albert  E.  Cadow  against  the  Dela 
ware,  Lackawanna,  and  Western  Railroad  Com 
pany  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  in  consequence  oC  the  alleged  dan- 
gerous condition  of  the  defendant's  roadbed. 

On  the  trial,  before  Drbhbr,  P.  J.,  of  the  43d 
Judicial  District,  the  following  facts  appeared: 
On  January  28,  1884,  the  plaintiff  left  his  home 
on  the  comer  of  Seventh  Street  and  Strawberry 
Alley,  in  the  town  of  Bloomsburg,  to  go  to  his 
work  at  Lockards's  Car  Shops  on  the  east  side  of 
East  Street,  where  he  was  employed  as  fireman, 
and  had  worked  for  seven  years.  It  was  between 
BIX  and  seven  o'clock  in  the  morning  and  very 
dark.  The  two  tracks  of  the  Delaware,  Lacka- 
wanna, and  Western  Railroad  Company  cross 
East  Stroet  nearly  at  right  angles  at  Sixth  Street. 
The  sidewalks  on  East  Street  on  both  sides  of 
the  street  and  across  the  railroad  track  were  con- 
structed and  maintained  by  theL railroad  company 
for  a  distance  of  sixty  feet.  In  the  middle  of 
East  Street,  at  the  intersection  with  the  railroad, 
planking  was  put  down  between  the  rails  and  on 
the  outside  of  the  rails  so  that  vehicles  could 
safely  cross  the  tracks.  This  planking  was  about 
twenty-two  feet  long.  At  either  end  of  the 
planking  the  rails  were  exposed  above  the  ground. 
The  total  width  of  East  Street  was  78  feet,  48 
feet  from  curb  to  curb.  Cadow  came  on  to  East 
Street,  and  thence  up  the  weM  side  of  the  street 
on  the  sidewalk,  and  started  diagonally  across  the 
street  to  Lockards's  shops.  I»  crossing  the  rail- 
road tracks  in  the  middle  of  the  street  he  got  off 
the  crossing  on  the  east  side  of  the  planking,  fell 
down  and  broke  his  leg  above  the  knee.  It  was 
in  evidence  that  the  leg  thus  injured  had  been 
broken  in  the  same  place  in  1865,  and  in  conse- 
quence was  stiff  at  the  knee,  and  was  about  five- 
sixteenths  of  an  inch  shorter  than  the  other  leg 
at  the  time  of  the  second  injury ;  also  that  the 
plaintiff,  for  ten  months  provious  to  this  accident, 
had  lived  below  the  railroad,  and  had  walked 
back  and  forth  several  times  daily,  crossing  the 
railroad  at  some  point  each  time  within  a  short 
distance  of  the  place  where  he  fell.  This  evi- 
dence was  not  contradicted. 

The  defendant  submitted,  inter  o/ta,  the  follow- 
ing points : —  , 

(10)  If  the  Court  should  be  of  the  opinion 
that  a  pedestrian  has  the  right  to  cross  the  high- 
way at  any  point,  then  we  respectfully  ask  the 
Court  to  charge  the  jury  that,  if  in  so  doing,  in 
the  night  time,  a  cripple  with  a  stiff  leg  departs 
from  a  path  which  he  knows  is  safe,  and  ventures 


hastily  upon  one  whose  condition  he  does  not 
know,  in  order  to  reach  the  same  point  on  the  op- 
posite side  of  the  street,  he  is  guilty  of  negligence, 
and  canno^  recover  damages  for  injuries  received 
by  falling  over  an  obstruction  which  he  knew  lay 
in  his  path.     Affirmed* 

(11^  That  under  all  the  evidence  the  verdict 
should  be  for  the  defendant.     Refused. 

Verdict  for  the  plaintiff  for  $4500,  and  judg- 
ment thereon.  Whereupon  the  defendant  took  this 
writ  assigning  for  error,  tnter  alia^  the  refusal  of 
the  Court  to  direct  a  verdict  for  defendant. 

George  E.  Elweil  {John  G.  Freeze  with  him), 
for  plaintiff  in  error. 

One  who  voluntarily  and  unnecessarily  diverges 
from  the  travelled  path  cannot  recover  for  injuries 
sustained  while  travelling  outside  of  sdch  path. 

Rioe  V.  MoDtpelier,  19  Vt.  470. 

Dickey  v.  Telegraph  Co.,  46  Me.  483. 

Shearman  &  Redfield  ou  Negligence,  459. 

Fleming  v.  Lock  Haven,  15  Weekly  Notes,  216. 

Railway  Co.  v.  Taylor,  8  Out.  306. 

Beatty  v.  GHlmore,  1^  Pai  St.  463. 

MonoDgahela  City  v^  Sischer,  111  Id.  9. 

Messenger  v,  Dennie,  1  N.  B.  Rep.  759. 

Patterson  R'y  Ace.  Law,  §  47. 
A  cripple  must  use  more  than  ordinary  care  to 
avoid  injury,  and  cannot  recover  if  he  does  not 
do  so. 

Shearman  h  Redfield  on  Negligence,  §  30. 

Patterson  R'y  Aco.  Law,  §  78. 

William  Chrisman  and  E.  R,  Ikeler  (with 
them  Grant  Herring)^  for  defendant  in  error. 

The  plaintiff  had  a  right  to  cross  at  the  point 
at  which  he  did  cross. 

R.  R.  Co.  r.  Trootman,  II  Weekly  Notes,  453. 

R.  R.  Co.  r.  Allen,  8  Penny.  170. 

Moore  v.  R.  R.  Co.,  99  Pa.  St.  304.     » 
By  allowing  the  street  to  be  used  without  ob- 
jection, and  by  putting  certain  ropairs  upon  it,  the 
defendant  extended  an  invitation  to  persons  to 
cross  it. 

Erie  City  v.  Schwiugle,  10  Harris,  389. 
The  fact  that  an  accident  happened  in  day 
time,  or  that  the  plaintiff  was  a  cripple,  and  that 
be  was  in  a  hurry,  is  not  sufficient  indication  of 
contributory  negligence  so  as  to  justify  the  Court 
in  withdrawing  the  question  from  the  jury. 

Millcreek  Twp.  v.  Perry,  20  Weekly  Notes,  359. 

Burrell  Twp.  v.  Uncafer,  Id.  321. 

Shearman  k  Redfield  on  Negligence,  §  30. 

Patterson  R'y  Aco.  Law,  §  78. 

Railway  Co.  v.  Fielding,. 48  Pa.  St.  326. 

That  ^he  plaintiff  was  acquainted  with  the  con- 
dition  of  the  roadbed  was  a  matter  of  inferonce, 
and  as  such  was  rightly  submitted  to  tlie  jury. 
Longneoker  v,  R.  R.  Co.,  105  Pa.  St.  332. 

May  28,  1888.  Thb  Court.  The  learned 
Judge  of  the  Court  below  affirmed  the  defendant's 
tenth  point  while  refusing  the  eleventh.  The 
instruction  asked  by  the  tenth  point  was  as  fol- 
lows :   '^  If  the  Court  should  be  of  the  opinion 


Digitized  by 


Google 


5i8 


WEEKLY  NOTES  OF  CASES. 


that  a  pedestrian  has  the  right  to  cross  the  high- 
way at  any  pohit,  then  we  respectfully  ask  the 
Court  to  charge  the  jury  that  if  in  so  doing  in 
the  night  time,  a  cripple  with  a  stiff  leg  departs 
from  a  path  which  he  knows  is  safe  and  ventures 
hastily  upon  one  whose  condition  he  does  not 
know  in  order  to  reach  the  same  point  on  the 
opposite  side  of  the  street,  he  is  guilty  of 'negli« 
gence,  and  cannot  recover  damages  for  injuries 
received  hy  falling  over  an  obstruction  which 'be 
knew  lay  in  his  path." 

The  facts  embodied  \tt  this  point  appear  in  the 
testimony  of  the  plaintiff.  He  was  a  cripple 
with  a  stiff  leg,  the  result  of  an  earlier  fracture. 
He  had  a  safe  path,  which  he  had  often  travelled, 
along  the  sidewalk  to  the  opposite  side  of  the 
railroad,  and  thence  to  his  work.  He  left  this 
path  to  go  hastily  upon  a  route  leading  across  the 
road  and  railroad  in  a  diagonal  line  and  over  a 
plank  crossing,  th6  condition  of  which  he  says 
he  did  not  know.  It  was  in  the  night  time,  and 
he  was  without  a  light.  In  hastily  crossing  the 
railroad,  which  he  knew  to  be  in  his  path,  he  got 
off  the  crossing  on  the  east  side  of  the  planking, 
stumbled  among  the  rails,  fell,  and  was  injured. 
There  was  no  controversy  over  any  one  of  the 
facts  grouped  together  in  this  point,  and  the  an- 
swer affirming  it  left  nothing  for  the  jury. 

It  may  be  that  the  crossing  did  not  extend,  as 
it  should  have  done,  over  all  of  the  roadway  avail- 
able for  passfige,  and  that  the  company  was 
guilty  of  negligence  in  leaving  it  in  the  condi- 
tion in  which  it  was  at  the  time  of  the  accident ; 
but  this  point  asked,  and  the  Court  gave,  an  in- 
struction that  the  facts  stated  showed  the  plain- 
tiff to  be  guilty  of  negligence,  and  that  he  could 
not  recover  for  that  reason.  A  party  cannot 
recover  damages  for  an  injury  which  by  the  ex- 
ercise of  reasonable  care  he  might  have  avoided. 
(Beatty  v.  Gilmore,  10  Pa.  463;  Pittsburgh 
Southern  R.  R.  v.  Taylor,  104  Id.  306.)  Neg- 
ligence is  ordinarily  a  question  for  the  jury,  but 
where  the  facts  are  uncontro verted,  their  legal 
effect  is  for  the  Court.  (Catawissa  R.  R.  v. 
Armstrong,  52  Pa.  282;  Pittsburgh  and  Con- 
nellsville  Railroad  Co.  v.  McClurg,  6.6  Id.  294 ; 
McKee  v.  Bidwell,  74  Id.  218 ;  City  of  Erie  v. 
Magill,  101  Id.  616.)  All  the  facts  affecting  the 
question  of  contributory  negligence  were  furnished 
by  the  plaintiff's  testimony.  What  was  this  legal 
effect  ?  This  was  the  question  presented  by  the 
tenth  point,  and,  as  we  think,  properly  answered. 
If  so,  there  was  no  question  left  which,  if  sub- 
mitted to  the  jury,  could  relieve  the  plaintiff 
from  the  consequences  of  his  own  carelessness, 
and  the  binding  instruction  asked  for  in  the 
eleventh  point  should  have  been  given. 

Judgment  reversed. 

Opinion  by  Williams,  J. 

Tbdnkey  and  Sterbett,  JJ.,  absent. 

8.  H.  T. 


Jan.  '88,  257.  March  7, 1888. 

Vocht  V.  Kuklence. 

Married  women — Torts  off  committed  during 
coverture — Capitis  ad  satisfaciendum — Excep'^ 
tt'on  from  liahiUty  to  arrest  thereunder — Act 
of  June  d,  1887. 

A  married  woman  oannot  be  arrested  upon  a  capias 
ad  satisfaciendum  issued  upon  a  judgment  obtained  in  a 
civil  action  for  a  tort  committed  during  coverture.  This 
general  principle  of  the  common  law  has  never  been 
abrogated  or  qualified  by  any  statute  of  the  State  of 
PenoBjlvania. 


Th^ct  of  June  3,  1887  (P.  L.  332),  which  provides 
that  a  married  woman  may  be  sned  upon  her  contracts 
or  torts  without  joining  her  husband,  and  that  any 
judgment,  recovered  against  her  for  either,  shall  be 
collected  from  her  separate  property,  was  not  intended 
to  and  does  not  subject  her  to  arrest  and  imprisonment 
on  a  capias  ad  satisfaciendum. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Case,  by  Frederick  Kuklence  and  Aagasta 
his  wife,  in  right  of  said  wife,  against  Jacob 
Vocht  and  Anna  Vocht  his  wife,  for  slanderous 
words  charged  to  have  been  spoken  by  Anna 
Vocht  alone. 

A  rule  of  reference  was  taken  out  by  the 
plaintiffs,  and  arbitrators  were  chosen  who  made 
an  award,  ^Hn  favor  of  the  plaintiffs  for  the  sum 
of  fifteen  dollars  with  costs  of  suit,"  without, 
however,  naming  any  defendant.  This  award  was 
filed  in  the  prothonotary's  office,  and,  no  appeal 
being  taken,  a  ^.  fa.  and  ca.  sa.  were  issued  against 
both  defendants,  followed  by  an  alias  fi.  fa.  and 
an  alias  ca.  sa. 

The  defendants^  then  presented  their  petition 
alleging  the  above  faints,  and  praying  for  a  rule 
to  strike  off  the  judgment  entered  on  the  aUrard 
against  Jacob  Vocht  and  to  vacate  and  set  aside 
the  alias  ca.  sa.  against  both  defendants*  The 
rule,  as  to  Jacob  Vocht,  was  made  absolute  (see 
Kuklence  t;.  Vocht, 'tn/ra,  p.  521),  and  as  to 
Anna  Vocht,  was  discharged,  the  Court,  Schut- 
LRR,  P.  J.,  filing  the  following  opinion : — 

'*  In  an  opinion  just  filed  we  have  set  aside 
the  judg^ient,  upon  which  the  present  execution 
is  based,  as  to  Jacob  Vocht,  and  it  follows  that 
the  execution  as  to  him  is  a  nullity.  The  some- 
what troublesome  question  remains  whether  a 
wife  may  be  arrested  in  satisfaction  of  a  judg- 
ment for  defamatory  words  spoken  by  her  during 
coverture  in  which  her  husband  is  not  implicated. 
The  *  Married  Persons  Property  Act' — Act  8 
June,  1887  (P.  L.  332)— provides  that  damages 
recovered  for  a  wife's  torts  *  shall  be  payable  out 
of  her  separate  property  and  not  otherwise.' 
This  provision  is  the  natural  sequence  of  the 
other  provisions  of  the  Act,  whose  oouuiifest  pur- 
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pose  is  to  make  the  wife,  with  a  few  exceptions, 
independent  of  ner  husband  as  respects  her  sepa- 
rate property,  thus  abrogating  the  common  lav 
rule  on  the  subject.  At  common  law,  bj  mar- 
riage the  wife's  personal  property  becomes  her 
husband's  absolutely,  and  he  acquires  a  life  estate 
in  her  real  property.  The  wife  being  thus  de- 
prived of  all  means  to  respond  in  damages,  it  ^as 
but  the  dictate  of  the  merest  justice  that  the  hus- 
band should  be  responsible  for  his  wife's  torts. 
But  by  the  *  Married  Persons  Property  Act'  the 
wife  is  invested  with  the  privileges  and  powers 
of  a  femt  solcy  and  it  would  seem  but  reasonable 
that  the  husband's  responsibilities  should  decrease 
in  the  same  proportion  as  his  rights.  When, 
therefore,  the  Legislature  say  that  damages  for  a 
wife's  tort  shall  be  payable  out  of  her  separate 
property  <  and  not  otherwise,'  I  understand  them 
to  mean  that  the  husband  shall  not  be  liable  for 
such  damages,  and  nothing  more. 

^^At  common  law,  husband  and  wife  are 
jointly  liable  in  damages  for  the  torts  of  the  wife. 
(Wheeler  i;.  Heil,  19  Weekly  Notes,  217.) 
But  the  wife's  liability  is  not  joint  merely.  She 
is  personally  liable  for  a  tort  committed  by  her, 
unless  her  husband  was  both  personally  present 
and  directed  the  doing  of  it  at  the  time.  (Frank- 
lin's Appeal,  18  Weekly  Notes,  245.)  And 
both  may  be  taken  in  execution.  (3  Com.  414, 
Mr.  Chitty's  note.)  I  do  not  discover  in  the 
Married  Persons  Property  Act  the  slightest  dis- 
position on  the  part  of  the  Legislature  to  abate  a 
jot  or  tittle  of  the  wife's  common  law  liabilities. 
On  the  contrary,  the  Act  furnishes  the  most 
cogent  reasons  why  wives  should  be  held  to 
these  liabilities  with  a'  firm  hand.  As  has  just 
been  seen,  the  Act  relieves  husbands  of  all  re- 
sponsibility for  their  wives*  torts.  If,  therefore, 
the  Act  should  be  construed  to  exempt  wives 
with  no  property  from  liability  for  their  torts,  it 
will  be  seen  that  we  have  here  a  favored  class 
with  a  carle  blcmcke  to  commit  torts  ad  libitum. 
If  an  unmarried  woman  utters  a  slander  against 
her  neighbor,  the  law  compels  her  toanswer  in  dam- 
ages to  the  uttermost  farthing,  under  the  penalty 
of  having  her  body  taken  in  execution,  although 
she  may  be  without  a  friend  in  the  world ;  and 
shall  a  married  woman,  with  a  husband  to  pro- 
tect and  defend  her,  be  permitted  to  utter  the 
same  slander  with  impunity?  Is  the  sting  of  the 
lying  word,  which  sometimes  kills,  any  more  en- 
durable because  the  woman,  who  sends  the  word 
forth  on  its  cruel  mission,  happens  to  be  able  to 
produce  a  mlirriage  certificate  ? 

<*  I  am  unwilling  to  believe  that  the  Legislature 
intended  by  the  Married  Persons  Property  Act 
to  confer  upon  married  women  the  privilege  of 
sanctuary  for  their  torts,  and  to  abandon  their 
less  fortunate  unmarried  sisters  to  what  we  are  ac- 
customed to  call,  ironically,  the  tender  mercies  of 


the  law.  Such  a  discrimination  would  be  not  only 
without  sense  or  reason  to  support  it,  but  out  of 
harmony  with  the  genius  of  our  institutions.  Nor, 
in  my  opinion,  does  the  Act  furnish  the  slightest 
warrant  for  such  a  discrimination.  It  expressly 
provides  that  a  married  woman  shall  be  capable  of 
<  being  sued'  for  her  torts  <  in  all  respects  as  if 
she  were  a  feme  $ole.*  Now  <  to  sue'  according 
to  Webster,  is  to  seek  justice  or  right  from,'  by 
legal  process.  This  ddSnition  is  broad  enough 
to  include  final  process,  and  that  the  Legislature 
use  the  word  '  sued'  in  its  broadest  sense  is  mani- 
fest from  the  expression  <  in  all  respects  as  if 
she  were  a  feme  sole*  with  which  it  is  connected. 
Indeed  since  the  Act  relieves  the  husband  of  all 
liability  for  his  wife's  torts,  if  the  wife  is  exempted 
from  arrest  and  she  has  no  property,  the  provis- 
ion as  to  the  wife's  capability  of  being  sued 
would  be  an  absurdity,  if  the  right  to  sue  is 
limited  to  the  service  of  a  summons  and  obtain- 
ing judgment.  Under  such  circumstances  the 
wife  and  husband  both  could  well  afford  to  laugh  at 
such  mummery.  The  right  to  arrest  irresponsi- 
ble persons  on  civil  process  for  slander,  although 
often  inadequate  and  quite  as  often  abused,  is  still 
a  most  valuable  one,  and  all  the  more  valuable, 
because  it  furnishes  the  only  remedy  that  the  in- 
jured party  has.  The  doors  of  the  criminal 
Courts  are  closed  against  all  such  parties.  Unless 
the  power  to  arrest  and  punish  wrongs  of  this 
nature  is  vested  somewhere,  no  man's  reputation 
will  be  safe.  By  the  law  this  power  is  vested  in 
the  several  Courts  of  Common  Pleas,  and  it 
should  be  exerted  with  an  even  hand  against  all 
offenders  alike,  until  at  least  we  have  a  clearer 
expression  of  legislative  intent  to  create  a  privi- 
leged class  than  that  furnished  by  the  Married 
Persons  Property  Act. 

*^  The  conclusion  I  reach  is  not  in  necessary 
conflict  with  Whalen.  v.  GabelJ  (20  Weekly 
Notes,  274;  see  infroj  p.  552),  all  that  is 
decided  in  that  case  being  that  a  married  woman 
cannot  be  taken  on  a  capias  ad  respondendum  in 
an  action  of  slander;  for  there  are  many  cases 
in  which  a  defendant  may  be  taken  in  execution 
after  judgment,  though  he  cannot  be  arrested  at 
the  commencement  of  the  suit.  (3  Com.  lU 
supra.)  The  same  reasoning,  however,  which 
induced  Judge  Thayer  in  Whalen  v.  Gabell  to 
quash  the  capias,  would  no  doubt  lead  to  the 
quashing  of  the  present  capias,  and  to  this  extent 
the  decision  in  the  two  cases  are  in  conflict.  I 
regret  this  exceedingly,  but  the  question  upon 
which  we  differ  is  an  important  one,  and  as  I 
understand  the  duties  of  my  position,  I  do  not 
feel  at  liberty  to  surrender  my  convictions  even 
to  so  eminent  and  able  a  Judge  as  Judge  Thayer 
is  universally  admitted  to  be.  It  is  to  hoped 
that  the  question  may  be  set  at  rest  by  an  early 
decision  of  the  Supreme  Court." 
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The  defendant  thereupon  took  ibis  writ,  as- 
signing for  error  the  action  of  the  Court  in  dis- 
charging the  rule  to  vacate  and  set  aside  the  writ 
of  ca.  sa.  issued  against  her. 

Rohert  L.  Cap^^  for  plaintiff  in  error. 
By  the  common  hiw,  no  married  woman  could 
be  arrested  under  a  writ  of  ca.  sa.  for  a  tort  com- 
mitted by  her  during  coverture. 
3  BlaokBtoDo's  Ck>m.  414* 
Field's  Prac.  26. 
2  Kent's  Com.  149. 
Hawk  t),  Harraan,  5  Binn.  45. 
McDowell  V,  Keeper  of  County  Prison,  11  Wbbklt 

Notes,  341. 
Hovey  v.  Starr,  42  Barb.  (N.  Y.)  435. 

This  rule  of  the  common  law  has  not  been 
altered  by  the  Act  of  June  3,  1 887. 

Whaleu  v.  Gabell,  20  Wbbklt  Notes,  274. 
Barron   i;.   Keeper  of  County  Prison,   9  Weekly 
Notes,  314. 
James  Mahon^  for  defendants' in  error. 
Even  under  the  common  law  in  some  cases 
married  women  may  be  arrested  on  c«.  sa. 

2  Bishop  on  Married  Women,  260  and  note  5,  261, 
262.  ^ 

The  Act  of  June  8,  1887,  expressly  provides 
that  a  married  woman  shall  be  capable  of  '*  being 
^  sued"  for  her  torts  in  all  respects  as  if  she  were  a 
feme  sole,  which   words  are  broad  enough  to  in- 
clude final  process. 

It  is  not  necessary  that  the  Legislature  should 
expressly  authorize  the  issuing  of  a  ca.  sa.  against 
married  women,  for  this  writ  is  a  common  law 
writ,  and  not  the  creation  of  any  statute. 

Freeman  on  Execn lions,  27,  §  22,  744,  §  451  and 
note,  citing  Field's  Prao.  1025,  756,  §  460  and 
note  4,  767,  §  459. 

3  Salk.  286. 
3  Co.  12  a. 

March  19,  1888.  Thb  Court.  As  stated 
by  the  learned  President  of  the  Common  Pleas, 
the  only  question  in  this  case  is,  "  whether  a  wife 
may  be  arrested  in  satisfaction  of  a  judgment  for 
defamatory  words  spoken  by  her  during  coverture, 
in  which  her  husband  is  not  implicated  ?'* 

If  the  time-honored  principle  of  the  common 
law,  exempting  married  women  from  arrest  and 
imprisonment  in  civil  actions  for  torts  committed 
during  coverture,  is  still  in  force  here,  this  ques- 
tion must  be  answered  in  the  negative.  Black- 
stone  says :  '^  If  judgment  be  recovered  against 
husband  and  wife  for  the  contract,  nay  even  for 
the  personal  misbehaviour  of  the  wife  during  her 
coverture,  the  capias  shall  issue  against  the  hus- 
band only ;  which  is  one  of  the  many  great  priv- 
ileges of  English  wives''  (2  Sharswood's  Bl.  288). 
^^  In  an  action  against  husband  and  wife,  the 
husband  alone  can  be  arrested"  (Tidd's  Prac.  26). 
"  When  the  remedy  for  the  wife's  tort  is  only  by 
'suit  or  a  fine,  the  husband  is  liable  with  the  wife ; 
but,  if  the  remedy  be  sought  by  imprisonment,  on 


execution,  the  husband  is  alone  liable  to  impris- 
onmenft.  .  •  .  This  indulgence  is  carried  so 
far  as  to  excuse  the  wife  from  punishment  i'cr 
theft  committed  in  the  presence  or  by  the  com- 
mand of  her  husband"  (2  Kent's  Com.  149). 

In  its  bearing  upon  the  question  now  under 
consideration,  the  general  principle,  thus  stated 
by  text  writers,  has  never  been  abrogated,  or 
qualified  by  statute  in  this  State.  The  Act  of 
February  8,  1819,  re-enacted  in  1836  (P.  L. 
573),  providing  ^*-  no  female  shall  be  arrested  or 
imprisoned  for  or  by  reason  of  any  debt  con- 
tracted after"  its  passage,  was  not  intended  to 
qualify  the  well-recognized  principle  of  exemp- 
tion above  stated  ;  on  the  ccmtrary,  it  is  an  ex- 
tension of  that  principle.  Nor  could  any  restric- 
tion or  qualification  of  the  principle  have  been 
intended  by  the  6th  section  of  the  Act  of  April 
11,  1848,  which  declares  nothing  therein  shall  be 
construed  to  protect  the  separate  property  of  mar- 
ried women  "  from  levy  and  execution  on  any 
judgment  that  may  be  recovered  against  a  hus- 
band for  the  torts  of  his  wife."  In  practice,  the 
principle  exempting  married  women  from  arrest, 
either  on  original  or -final  process  in  civil  actions 
for  torts  committed  during  coverture,  has  always 
been  observed.  One  of  the  most  recent  cases  in 
which  the  question  of  privilege  arose  was.  Com- 
monwealth ex  rel.  McDowell  v.  Keeper  of  County 
Prison  (11  Wkeklt  Notes,  341).  The  relatOT 
having  been  arrested  and  committed  to  prison, 
was  brought  up  on  habeas  corpus;  and,  it  ap- 
pearing she  was  a  married  woman,  this  Court 
discharged  her,  holding  that  a  feme  covert  can- 
not be  arrested  on  a  capias  ad  respondendum, 
where  the  cause  of  action,  whether  it  be  iT  con- 
tract or  a  tort,  occurred  during  coverture. 

Our  **  Married  Persons  Property  Act"  of  June 
3,  1887,  in  force  at  the  time  the  cause  of  action 
in  this  case  arose,  changes  in  some  respects  the 
legal  relations  of  husband  and  wife,  but  it  does 
not  abrogate  the  principle  under  consideration. 
It  provides  that  the  wife  may  sue  and  be  sued, 
either  upon  such  contracts  as  she  is  thereby  au- 
thorized to  make,  ^<  or  for  torts  done  to  or  com- 
mitted byher,  in  all  respects  as  if  she  were  a 
feme  sole,  and  her .  husband  need  not  be  joined 
with  her  as  plaintifi*  or  defendant,  or  be  made  a 
party  to  any  action,  suit,  or  legal  proceeding  of 
any  kind  brought  by  or  against  her  in  her  indi- 
vidual right,  and  any  debt,  damages  or  costs 
recovered  .  .  .  against  her  in  any  such  ac- 
tion .  .  .  shall  be  payable  out  of  her  sepi^ 
rate  property  and  not  otherwise"  (P.  L.  833). 

The  learned  Judge  of  the  Court  below  appears 
to  think  that  whatever  may  have  been  the  com- 
mon law  rule  as  to  the  exemption  of  married 
women  from  arrest  and  imprisonment  for  torts 
committed  by  themselves  during  coverture,  the 
Act  referred  to  was  intended  to  place  them  upon 
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tbe  same  plane  of  equality,  in  that  respect,  with 
tlieir  less  favored  single  sisters.  He,  moreover, 
depicts  in  strong  language  what  he  conceives 
would  be  the  dire  consequences  of  a  contrary 
construction  of  the  Act,  saying,  among  other 
things,  that  it  would  furnish  impecunious  wives 
**witha  carte  blanche  to  commit  torts  ad  lihi" 
turn,  confer  upon  married  women  generally  the 
privileges  of  sanctuary  for  their  torts,  and  aban- 
don their  less  fortunate  sisters  to  what  we  are 
accustomed  to  call,  ironically,  the  tender  mercies 
of  the  law,"  etc. 

We  think  he  is  inclined  to  take  a  too  gloomy 
view  of  the  outlook,  but,  whether  so  or  not,  we 
fail  to  discover  in  the  provisions  of  the  Act  any- 
thing to  indicate  an  intention  to  restrict  or  qualify 
the  operation  of  the  common-law  rule  of  exemp- 
tion from  imprisonment,  much  less  to  abrogate  it 
altc^ther. 

If  the  new  law  shall  prove  to  be  productive  of 
evil  consequences,  it  will  be  the  duty  of  the  Legis- 
lature to  remedy  its  defects.  It  is  our  duty  to 
construe,  not  to  make  the  law.  As  was  well  said 
by  the  learned  President  of  Common  Pleas  No.  4, 
of  Philadelphia:  ^^If  the  Legislature  had  intended 
to  uproot  the  beneficent  principle  of  the  old  law, 
which  protects  a  married  woman  from  arrest  and 
imprisonment  upon  a  charge  of  slander  or  any 
other  tort  committed  during  coverture,  they 
would  have  said  so  in  plainer  terms"  than  are  to 
be  found  in  the  Act  of  1887  (Whalen  v.  Gabell, 
20  Weekly  Notes,  274;  see  infra,  p.  522). 
Ail  that  is  said  or  intended  is  that  she  may  be 
sued  upon  her  contracts  or  torts  without  joining 
her  husband,  and  that  any  judgment  recovered 
against  her  for  either,  shall  be  collected  from  her 
separate  property.  It  was  never  intended,  to 
subject  her  to  arrest  and  imprisonment  in  civil 
eases  for  torts  committed  during  coverture,  or  to 
destroy  the  immunity  in  that  respect  which  she 
theretofore  enjoyed. 

Care  must  be  taken  not  to  confound  the  com- 
mon law  rule,  that  a  married  womau  is  liable  in  a 
civil  action  for  torts  committed  during  coverture, 
with  the  principle  of  exemption  from  arrest  to  an- 
swer or  arrest  and  imprisonment  in  satisfaction  of 
judgments  obtained  in  such  actions.  Two  of  our 
own  cases,  referred  to  by  the  Court  below,  viz., 
Franklin's  Appeal  (115  Pa.  534),  and  Wheeler 
r.  Heil  (Id.  487),  relate  to  the  former,  and  have 
nothing  whatever  to  do  with^he  principle  of  ex- 
emption from  arrest.  It  is  otherwise,  however, 
as  to  Mr.  Chitty's  notes  to  dd  Blk.  Com.  414, 
cited  and  relied  on  by  him  as  authority  for  the 
principle  that  the  wife,  as  well  as  her  husband, 
may  be  taken  in  execution,  etc'.  That  clause  of 
the  note  appears  to  rest  upon  the  more  than 
doubtful  authority  of  a  few  sporadic  cases  nearly 
one  hundred  and  fifty  years  old,  among  which 
are  Pitts  r.  Meller  et  ux.  (2  Strange,  1167); 


Finch  et,ux.  v.  Duddin  et  ux.  (Id.  1237),  and 
Langstaff  V.  Rain  et  ux.  (1  Wilson,  149).  Thes^e 
cases  appear  to  have  been  decided  on  grounds 
peculiar  to  themselves,  and  cannot  militate  against 
the  general  common  law  principles  as  stated  by 
the  text  writers  above  quoted. 

We  think  the  Court  below  erred  in  discharging 
the  rule  to  set  aside  th^  capias  ad  satisfaciendum 
which  was  issued  against  plaintiff  in  error. 

Order  discharging  rule  to  show  cause  reversed, 
and  it  is  now  ordered  that  the  writ  of  capias  be 
quashed.  t 

Opinion  by  Sterrett,  J. 

Trunkey  and  Clark,  JJ.,  absent 

[See  next  case.] 

8.  H.  T. 


Jan.  '88,  250.  March  7, 1888. 

Kuklcncc  V.  Vocht, 

Married  Women — Act  of  Jane  3,  1887 — Torts 
— Oa.sa, — Husband  not  liable  to  arrest  on,  for 
torts  of  wife — Arbitrators — Power  of  Court 
over  award  of. 

In  an  action  for  slander  against  a  husband  and  wife 
jointly,  the  declaration  alleged  that  the  slanderous 
words  were  spoken  by  the  wife  alone  8ubsequent  to 
the  passage  of  the  Act  of  June  3,  1887  (P.  L.  333). 
A  rale  of  reference  beiuj^  taken,  the  arbitrators  found 
in  favor  of  the  plaintiffs  without  naming  any  defend- 
ant. Judgment  was  entered  against  both  husband 
and  wife,  and  the  plaintiffs  issned  a  f,  fa.  cum  capias 
ad  satisfaciendum  against  both.  On  a  rule  to  strike  off 
the  judgment  and  set  aside  the  capias  as  to  the  hus- 
band : 

HM^  that  under  the  provisions  of  the  Act  of  June 
3,  1887,  the  husband  is  no  longer  liable  for  the  torts 
of  his  wife  committed  during  coverture,  and  that  the 
arbitrators  had  therefore  no  right  to  make  an  award 
against  both  husband  and.  wife : 

HtUi,  accordingly,  that  the  Court  below  was  right  in 
holding  thn  judgment  entered  on  the  award  to  be  a 
nullity  as  to  the  husband,  and  in  striking  hS  the  same 
as  to  him,  and  in  vacating  and  setting  aside  the  ca.  sa. 

Error  to  the  Com  moo  Pleas  of  Northampton 
County. 

Case,  by  Frederick  Knkleiice  and  Augusta 
Kuklence,  his  wife,  in  right  of  said  wife,  against 
Jacob  Vocht  and  Anna  Vocht,  his  wife,  for 
slander. 

The  facts  of  this  case  will  be  found  fully  set 
forth  in  Vocht  r.  Kuklence  (preceding  case). 

The  defendant,  Jacob  Vocht,  obtained  a  rule 
to  strike  off  the  judgment  against  him,  and  to 
vacate  and  set  aside  the  ca.  sa.  against  him,  on 
the  ground  that  the  action  was  against  his  wife 
alone,  and  that  neither  the  property  nor  body  of 
a  husband  can  be  seized  in  satislaction  of  a  judg- 
ment recovered  for  the  torts  of  his  wife.  The 
Court  after  argument  made  the  rule  absolute. 
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erty  Act"  of  June  3,  1887  (P.  L.  383),  inVoroe 
when  the  cause  of  action  in  this  case  arose,  a 
husband  is  no  longer  liable  for  torts  commitled 
by  his  wife  alone. 

Plaintttfs  below  having  treated  the  award  as  in 
effect  a  judgment  against  both,  the  Court  below 
was  clearly  right  in  holding  it  was  a  nullity  as  to 
Jacob  Vocht  the  husband.  The  executions,  of 
course,  were  also  null  and  void  as  to  him. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 

Trunkkt  and  Clark,  JJ.,  absent,   s.  h.  t. 

[See  preoeding  and  following  case.] 


Thereupon  the  plaintiffs  took  this  writ,  assigning 
for  error  the  action  of  the  Court  as  above. 
Jame9  Mahon^  for  plaintiffs  in  error. 
By  the  Compulsory  Arbitration  Act  an  award 
is  given  the  effect  of  a  judgment^  and  it  cap  be 
set  aside  only  for  misbehavior,  cr  when  procured 
by  corruption  or  other  undue  means. 

June  20,  1836,  §  26  ;  P.  L.  722,  Purdon  Dig.  108, 
pi.  30. 

Maokie  t;.  Pleasants,  2  Binn.  363,  375. 

Post  V.  Sweet,  8  S.  &  R.  391. 

Com.  V,  La  Pltte,  2  Id.  106. 

Walls  V.  Wilson,  28  Pa.  St.  614. 

Wynn  v,  Bellas,  34  Id.  160. 

Sherman  t;.  Andreas,  3  L.  L.  R.  87. 

Thompson  r.  White,  4  S.  &  R.  135. 
The  slanderous  words  were  uttered  by  the  wife 
in  the  presence  of  her  husband,  and  it  was  so  al- 
leged in  the  declaration.  This  was  a  material 
averment,  and  the  defendants  by  an  award  unap- 
pealed  from  are  estopped  from  denying  it. 

Lloyd  V,  Barr,  1  Jones,  42. 

Cooley  on  Torts,  115,  116. 

Reeves  on  Domestic  Relations,  *72. 

Marsh  v.  Pier,  4  Rawle,  285. 

The  immunity  given  to  a  husband  from  lia- 
bility in  actions  against  his  wife  extends  only  to 
those  brought  against  her  **  in  her  individual 
right,"  and  was  not  intended  to  cover  the  whole 
domain  of  torts  which  a  wife  could  commit. 

Act  of  June  3,  1887.  P.  L.  332. 

Cooley  on  Torts.  118. 

Robert  L.  Cope^  for  defendant  in  error. 

It  does  not  appear  from  the  award  who  were 
the  defendants,  and  it  was  irregular  to  enter  up 
judgment  thereon.  The  Court  has  not  disturbed 
the  award  of  the  arbitrators,  it  has  simply  stricken 
off  an  irregular  judgment. 

March  19,  1888.  Thb  Court.  Without 
designating  any  one,  by  name  or  otherwise,  as 
defendant,  the  arbitrators  Awarded  **  in  favor  of 
the  plaintiffs  the  sum  of  $15,  with  costs  of  suit.'* 
Treating  this  award  as,  in  effect,  a  judgment 
against  both  Jacob  Vocht  and  Anna  Vocht,  his 
wife,  whose  names  appear  in  the  nan*.,  plaintiffs 
below  issued  a  fieri  fadat  cum  capicu  ad  sati$' 
faciendum  against  both ;  and  a  rule  was  taken 
to  strike  off  the  judgment  as  to  the  husband  and 
set  aside  the  capias  as  to  both  husband  and  wife. 

The  award  was  evidently  intended  to  be  against 
the  person  or  persons  by  whom  the  tort,  com- 
plained of  in  the  declaration,  is  alleged  to  have 
been  committed.  -  Referring  to  that  instrument 
we  find  both  husband  and  wife  are  named  as  de- 
fendants, but  the  slanderous  words  are  alleged  to 
have.been  spoken  by  Anna  Vocht,  the  wife,  alone. 
The  declaration  is  therefore  against  her,  and  not 
against  her  and  her  husband  jointly,  and,  if  the 
arbitrators  intended  to  award  against  both,  they 
had  no  right  to  do  so.  Moreover,  under  the 
second  section  of  ^*  the  Married  Persons  Prop- 


Jan.  »88,  298. 


March  30, 1888. 

Whalen  v.  GabelU 


Married  women — Torts  q/i  committed  during 
coverture — Capias  ad  respondendum — Exempt 
tion  from  liability  to  arrest  thereunder — Act 
of  June  3,  1887. 

Although  under  the  provisions  of  the  Act  of  June 
3,  1887  (P.  L.  332),  a  married  woman  may  be  sued 
for  a  tort  as  though  she  were  a  feme  We,  said  Act  does 
not  abrogate  the  rule  exempting  her  from  arrest  upon 
a  writ  of  capia$  ad  respondendum  issued  in  such  a  case. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Trespass,  by  Mrs.  Mary  Whalen  against  Mrs. 
Jacob  Gabell  for  certain  slanderous  words  alleged 
to  have  been  uttered  by  the  defendant  of  the 
plaintiff. 

This  action  was  begun  by  a  capias  ad  respon* 
dendum.  The  writ  issued  September  13,  1887,. 
and  on  the  20th  of  the  same  month  the  defend- 
ant obtained  a  rule  on  the  plaintiff  to  show 
cause  why  the  writ  should  not  be  quashed.  This 
rule  was  made  absolute  October  29,  1887,  in  an 
opinion  by  Thayer,  P.  J.  (See  20  Werklt 
NoTBS,  274.)  Whereupon  the  plaintiff  took 
this  writ,  assigning  for  error  this  action  of  the 
Court  in  quashing  the  writ  a&  above. 

Thomas  A,  Fahy^  for  plaintiff  in  error. 

The  reason  given  in  Dunning  v,  Dow  (15 
Phila.  185),  why  Sifeme  covert  is  privileged  from 
arrest,  namely,  because  no  action  can  be  brought 
on  her  contract,  inasmuch  as  she  has  no  authority 
to  make  one,  and  no  action  could  be  brought 
against  her  alone,  either  in  tort  or  contract,  has 
been  removed  by  the  Act  of  June  3,  1887  (P.  L. 
332). 

This  Act  expressly  provides  that,  '^  a  married 
woman  shall  be  capable  cf  .  .  .  •  rendering  her- 
self liable  ....  for  suing  and  being  sued  .... 
for  torts  done  to  or  committed  by  her  in  all  re- 
spects as  if  she  were  9^  feme  sole^ 

While  at  common  law  a  married  woman  could 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


523 


not  b^  arrested  for  a  debt  or  for  a  tort,  even  al* 
though  incurred  or  committed  before  marriage,  a 
feme  soie  was  always  liable  to  arrest  until  the 
Act  of  February  9,  1819  (re-enacted  June  13, 
1836,  P.  L.  573),  exempted  females  from  arrest 
for  debts  contracted  after  the  year  1819.  This 
exemption,  however,  never  applied  to  actions  ex 
delicto. 

Tryon  v.  Hasainger,  1  Clark,  184. 

Hopper  V.  Williams,  1  Id.  379.      , 

Sedgebeer  v.  Moore,  Brightly,  197. 

Lopeman  v,  Henderson,  4  Pa.  St.  231. 
A  married  woman  is  not  privileged  from  arrest 
for  any  other  reason  than  that  given  above,  for 
even  at  common  law  husband  and  wife  could  both 
be  taken  in  execution  in  an  action  for  an  assault 
by  the  wife ;  and  in  an  action  by  the  husband 
and  wife  in  which  they  fail,  both  may  be  taken 
on  a  ca.  sa.  for  costs. 

Langstaff  v.  Rain,  1  Wfls.  149 

Lark  in  v.  Marshall,  14  Jurist,  46. 

Newton  v.  Boodle,  9  Q.  B.  948. 

Newton  v.  Rowe,  7  M.  &  O.  328. 

S.  C,  16  L.  J.  Q.  B.  146. 

Frank' Lamhadevy  Jr,^  and  Jame$  H.  Wolfe, 
for  defendant  in  error,  were  not  called  upon. 

May  7,  1888.  The  CouRt.  It  is  not  cop- 
tended  that  before  the  Act  of  1887  a  married 
woman  could  be  arrested  for  a  tort,  but  we  can- 
not see  that,  in  this  particular,  the  old  rule  has 
been  altered  by  that  Act.  Whilst  it  is  true  as 
stated  by  the  learned  counsel,  that  by  force  of 
that  statute  she  may  sue  and  be  sued  for  torts  in 
all  respects  as  if  she  were  a  feme  soie,  yet  this 
does  not  authorize  her  arrest,  and  this  for  the 
plain  reason  that  suing  and  arresting  are  two 
things  substantially  different. 

Judgment  affirmed. 

Per  Cubiah. 

Trunkky,  bTBRRETT,  and  Green,  JJ.,  ab- 
sent. 8.  11.  T. 

[See  two  preceding  oases.] 


JiUy  '86, 180.  January  4,  1888. 

Harvey  v.  Girard  National  Bank. 

Bankt — Drafts  —  Failure  to  present  the  same 
promptly — Payment  under  protest —  When  the 
same  cannot  he  recovered.  ^ 

i^.,  a  bank,  received  on  May  27, 1885,  for  collection, 
a  draft  payable  at  B.,  another  bank  located  in  the 
same  dty  at  a  difltanoe  of  about  three  miles  f^om  A. 
A.  did  not  present  the  draft  on  the  day  of  its  receipt 
bat  sent  the  same  on  the  following  day  by  mail  to  B. 
Its  receipt  was  acknowledged  in  a  commanicatlon  of 
the  same  date  from  B.,  announcing  its  suspension.  The 
draft  was  formally  presented  on  June  1,  and  protested 
for  non-payment*    B.  was  open  on  May  27  and  28, 


and  had  funds  in  its  possession  deposited   by  the 
drawee  to  meet  this  draft : 

Hdd^  that  A. 's  neglect  to  promptly  present  the  draft 
rendered  it  liable  to  the  holder  therefor. 

After  the  above  draft  was  returned  to  A.,  the  drawee, 
C,  was  notified  of  B.'s  failure  to  pay  the  draft,  and 
thereupon  C,  with  a  knowledge  of  A.*s  negligence, 
paid  to  A.  the  amount  of  the  draft,  under  protest,  in 
order  to  preserve  his  credit,  and  subsequently  brought 
suit  against  A.  to  recover  back  this  sum  : 

Udd^  the  payment  by  C,  under  protest,  in  order  to 
preserve  his  credit,  was  not  sufficient  to  render  the 
payment,  which  was  otherwise  voluntary,  an  involun- 
tary payment,  and  therefore  could  not  be  recovered. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  Thomas  Harvey  against  the  Girard 
National  Bank,  to  recover  back  money  paid 
under  protest. 

By  agreement  the  issue  was  tried  before  Will- 
son,  J.,  without  a  jury,  and  the  facts  as  fomid 
by  him  are  fully  set  out  in  the  opinion  of  the 
Supreme  Court,  infra. 

From  the  facts  as  found  the  Court  arrived  at 
the  following  conclusions : — 

1.  That  the  defendant  bank  was  negligent  to- 
wards the  holders  of  the  draft  in  qufsstion,  in  that 
it  did  not  present  the  said  draft  at  the  Shacka- 
maxon  Bank  and  demand  payment  thereof  in 
such  manner  as  to  obtain  either  payment  or  re- 
fusal to  pay,  before  the  close  of  business  hours  on 
May  28,  1885. 

2.  [The  liability  of  the  defeAdant  arising  from 
the  negligence  just  referred  to,  was  terminated 
and  ceased  when,  on  June  2,  1885,  the  pUiintiif 
paid  to  it  the  amount  due  upon  the  draft,  and 
thereupon  took  it  up ;]  there  being  no  allegation 
that  the  defendant  had  failed  to  account  for,  and 
pay  over  the  money  thus  collected. 

3.  [The  defendant  merely  because  of  the  rela- 
tion which  it  assumed  in  the  ordinary  course  of 
business,  towards  the  collection  of  the  draft,  under 
an  authority  which  came  primarily  from  the 
payees  of  the  draft,  owed  no  legal  duty  to  the 
plaintiff,  which  was  violated  by  its  failure  to  pre- 
sent and  demand  payment  of  the  draft,  before  the 
end  of  business  hours  on  May  28,  1885.] 

4.  Even  if  tlie  proposition  last  stated  be  not 
sound,  in  its  broadest  application,  [the  plaintiff 
has  no  right  of  action  against  the  defendant  under 
the  circumstances  of  this  case.]  As  I  look  at 
the  case,  [the  plaintiff  was  not  in  any  legal  sense 
or  degree  injured  by  the  failure  of  the  defendant 
to  obtain  the  money  due  upon  the  draft  before  the 
suspension  of  the  Shackamaxon  Bank.  The  only 
interest  which  either  be  or  his  agent,  the  drawer 
of  the  paper  had  in  it,  was  that  it  should  be  the 
instrument  to  pay  for  the  sheep  purchased.  This, 
however,  was  effectually  accomplished  under  the 
facts  of  the  case,  without  the  payment  made  by 
the  plaintiff  on  June  2,  1885,  when  be  took  up 
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the  draft.]  [That  waff  purely  a  voluptaiy  pay- 
ment by  him.  He  was  not  bound  to  make  \t. 
As  regarded  all  parties  interested  in  the  paper, 
he  was  discharged  from  further  liability  of  every 
kind,  by  the  negligence  of  the  defendant  bank, 
which  represented  the  holders  of  the  draft  for  its 
collection.]  [The  debt  to  the  payees  was  paid,  so 
far  as  the  plaintiff  was  cofioemed,  when  the  de- 
fendant negligently  failed  to  present  the  draft  in 
time  to  obtain  payment  of  it.]  Undoubtedly  the 
defendant  then  became  responsible  to  the  real 
holders  of  the  paper,  and  they  could  have  re- 
covered against  it,  but  they  had  no  claim  against 
the  plaintiff.  He  had  afforded  them  the  means 
of  payment,  and  they  had  lost  it  by  negligence 
for  which  they  were  responsible.  [The  effect  of 
this  was  payment,  as  between  the  payees  or 
tlie  holders  and  him.]  It  in  unfortunate  for  the 
plaintiff  that  he  did  not  stand  upon  his  rights, 
and  leave  the  holders  of  the  draft  to  their  action 
against  the  defendant. 

He  would  then  have  saved  the  amount  which 
he  voluntarily  paid  to  tak*  up  the  draft.  This 
payment  was  actually  in  relief  of  the  defendant, 
without  any  advantage  to  him.  It  resulted  in 
destroying  the  claim  which  the  holders  would 
otherwise  have  had  against  the  defendant — a 
claim  founded  upon  a  state  of  facts  that  relieved 
him  from  liability  upon  the  paper  or  in  the  trans- 
action out  of  which  it  grew. 

[I  am  not  able  to  see  that  the  plaintiff  acquired 
any  new  right  as  against  the  defendant  by  reason 
of  the  payment  made  by  him  to  take  up  the  draft 
on  June  2,  1885.]  [There  was  no  express  con- 
tractual relation  between  the  plaintiff  and  the  de- 
fendant,] and  it' seems  to  me  that  the  latter  dis- 
charged the  whole  implied  obligation  towards  all 
to  whom  it  owed  such  an  obligation  when  it  ob- 
tained the  money  due  upon  the  draft,  and  trans- 
mitted that  amount  to  its  jUHsdecessor  in  the  line 
of  collection. 

I  must,  therefore,  find  and  decide  in  favor  of 
the  defendant,  which  I  hereby  do. 

Plaintiff  then  took  this  writ,  assigning  for 
error  the  portions  of  the  findings  of  the  Court  in- 
closed in  brackets  as  above. 

F,  Carroll  Brew$ter  (Octavius  A.  Law  with 
him),  for  plaintiff  in  error. 

Charle$  K,  Morgan^  Jr.  {Francis  D.  Lewis  and 
Anthony  A,  Hirst  with  him),  for  defendant  in 
error. 

March  19, 1888.  The  Court.*  It  was  con- 
ceded that  the  defendant  bank  rendered  itself  liable 
to  the  holder  of  the  draft  in  question  by  its  delay 
in  presenting  it  to  the  Shackamaxon  Bank  where 
it  was  made  payable.  It  was  received  by  the 
defendant  on  the  27th  of  May,  1885.  During  that 
and  the  next  day  the  Shackamaxon  Bank  paid 
all  demands  made  upon  it.     Upon  the  29th  of 


May  it  suspended  and  closed  its  doors.*  The 
plaintiff  had  sufficient  funds  on  deposit  at  the 
Shackamaxon  Bank  on  May  27th  and  May  28th 
to  have  met  the  draft,  and  had  left  instructions 
with  that  bank  to  honor  it  when  presented.  Had 
it  been  presented  and  payment  demanded  on  the 
28th  it  would  have  been  paid.  Instead  of  send- 
ing it  by  messenger  on  that  day  the  defendant 
bank  sent  it  by  mail.  It  was  received  by  the 
Shackamaxon  Bank  on  the  same  day  and  was 
acknowledged  as  of  the  same  date  announcing  its 
suspension.  Both  banks  were  located  at  the  city 
of  Philadelphia,  distant  about  three  miles  from 
each  other.  The  time  required  for  a  messenger 
between  them  did  not  exceed  thirty  minutes.  It 
needs  no  argument  to  show  that  this  presentation 
was  not  sufficient  and  rendered  the  defendant 
bank  liable  to  the  holder  for  negleet  of  duty.  As 
was  before  observed,  so  much  was  conceded. 
This  liability  grows  not  only  from  the  neglect  of 
duty  by  said  bank,  but  by  virtue  of  the  contrac- 
tual relation  between  it  and  the  holder.  It  was 
the  agent  of  the  latter  for  collection. 

This  suit,  however,  was  brought  by  the  drawee, 
who  claims  to  recover,  not  by  reason  of  any  con- 
tractual relation  between  himself  and  the  collect- 
ing bank,  for  none  exists,  but  by  reason  of  the 
breach  of  duty  on  the  part  of  the  latter  in  not 
making  proper  presentation  and  demand  for  pay- 
ment of  the  draft ;  it  being  alleged  that  the  duty 
of  a  bank  in  this  respect  was  of  a  public  charac- 
ter, for  the  neglect  of  which  any  person  injured 
thereby  may  have  his  remedy.  The  particular 
injury  in  this  case  was  the  loss  of  the  money 
deposited  by  the  plaintiff  in  the  Shackamaxon 
Bank  to  meet  the  draft,  and  which  would  have 
been  so  applied  had  proper  presentation  and 
demand  been  made. 

As  a  general  rule,  the  drawee  of  a  draft  cannot 
be  said  to  be  injured  by  a  neglect  to  present  it. 
The  person  damnified  is  the  holder.  But  it  is 
alleged  there  are  circumstances  in  this  case  which 
take  it  out  of  the  general  rule.  We  are  in  no 
doubt  as  to  the  facts.  They  are  distinctly  and 
clearly  found  by  the  learned  Judge  below  who 
tried  the  case  without  the  intervention  of  a  jury. 
Thomas  R.  Alcorn,  the  drawer,  was  the  agent  of 
the  plaintiff  for  the  purchase  of  live  stock.  He 
bought  a  quantity  of  sheep  at  Buffiilo,  New 
York,  and  in  payment  therefor  drew  this  draft  on 
Thomas  Harvey,  his  principal,  and  the  plaintiff 
in  this  case.  Alcorn  liad  been  purchasing  agent 
of  the  plaintiff  for  years,  and  by  authority  of  the 
latter  bad  drawn  upon  him  from  time  to  time  Ia 
payment  of  his  purchases.  This  draft  was 
drawn  in  the  same  manner  and  by  the  same 
authority.  It  may  therefore  be  said  to  be'sub- 
stantially  a  draft  drawn  by  the  plaintiff  upon 
himself.  This  was  the  position  of  Uie  matter  on 
June  1st  when  the  draft  was  returned   by  the 
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Shackamaxon  Bank  to  tlie  Girard  Bank,  defen- 
dant. On  the  2d  of  June  the  defendant  bank 
sent  the  following  letter  to  the  plaintiff:— 

Philadelphia,  June  2,  1885. 

Thomas  Harvey,  Esq.: 

Dear  Sir. — Thomas  R.  Alcorn's  draft  upon 
you  for  $799.22  was  received  through  the  Bank 
of  North  America  of  New  York,  on  May  27th. 
Payment  was  refused.  The  Shackamaxon  Bank 
returned  to  us  and  received  by  us  June  1st  on 
account  of  failure  of  the  bank. 

Whit  EM  an,  Cashier. 

On  the  same  day  (June  2d)  the  plaintiff  paid 
to  the  defendant  bank,  under  protest,  the  atnount 
due  on  the  said  dr^Ct ;  and  took  up  and  received 
the  same.  The  plaintiff  knew  when  he  paid  the 
draft  that  it  had  been  received  by  the  Girard  Bank 
on  the  27th  of  May,  and  that*  the  Shackamaxon 
Bank  did  not  close  its  doors  until  the  29th. 

In  any  view  we  may  take  of  the  case,  there- 
fore, the  plaintiff  knew,  or  was  char^abl*»  with 
knowledge  on  June  2d,  that  he  was  not  liable  on 
the  draft,  even  had  he  accepted  it  in  writing. 
If,  under  the  peculiar  circumstances  of  the  case, 
we  were  to  treat  the  draft  as**  check  drawn  by 
the  plaintiff  upon  the  Shackamaxon  Bank,  the 
failure  of  the  latter  after  the  time  when  by  due 
course  of  commercial  usage  it  ought  to  have 
been  presented,  relieved  the  plaintiff  from  all 
liability  thereon.  On  the  other  hand,  treating  it 
as  a  draft,  it  is  equally  clear  that  no  recovery 
could  be  had  against  him  thereon.  It  was  alleged, 
however;  that  if  not  liable  upon  the  draft  the 
plaintiff  remained  liable  for  the  sheep  which  his 
agent  had  bought,  and  for  the  payment  of  which 
the  draft  was  given,  and  that  the  payment  was 
not  voluntary  inasmuch  as  he  paid  under  protest, 
and  for  the  purpose  of  protecting  his  credit. 

We  are  unable  to  see  the  force  of  this  propo- 
sition. In  the  first  place  the  liability  of  the 
plaintiff  to  the  holder  of  the  draft  for  the  price 
of  the  ^heep  is  more  than  doubtful.  The  latter 
having  received  the  draft  could  not  sue  the  plain- 
tiff upon  the  original  consideration  until  after 
acceptance  or  payment  had  been  refused  by  the 
drawee.  Neither  occurred.  It  was  his  duty  to 
collect  the  draft ;  he  attempted  to  do  so ;  the 
plaintiff  provided  the  money  to  meet  it,  and  that 
money ^  was  lost  through  the  negligence  of  the 
holder.  I  say  the  negligence  of  the-  holder,  be- 
cause the  collecting  bank  was  his  agent,  and  its 
nej^ligence  was  his  negligence  so  far  as  the  plain- 
tiff is  concerned.  The  holder  had  his  remedy 
against  his  collecting  agent  for  the  negligence  of 
the  latter,  but  as  between  the  holder  and  the 
plaiintiff  the  latter  was  discharged  both  as  to  the 
draft  and  the  consideration  therefor,  by  the 
negligence  of  the  former,  resulting  as  it  did  to 
the  prejudice  and  loss  of  the  plaintiff.     This  is  a 


familiar  principle  of  commercial  law.     (Chitty 
on  Bills,  854.) 

Even  if  we  are  mistaken  in  this,  we  do  not  see 
that  it  effects  the  case.  The  plaintiff  paid  his 
money  upon  the  draft,  qua  draft,  and  not  upon  the 
debt  or  consideration  which  it  represented,  and 
he  claims  now  to  recover  solely  for  a  bqpach  ot 
duty  by  the  defendant  in  relation  to  the  draft. 
He  paid  as  a  volunteer  unless  there  be  that  in 
the  fact  of  paying  under  protest  and  to  protect 
his  credit,  which  will  relieve  him  from  that  posi- 
tion. 

The  plaintiff  might  well  have  stood  upon  his 
legal  rights.  He  was  not  liable  upon  the  draft, 
as  before  stated,  and  we  incline  to  the  opinion 
that  he  was  not  liable  upon  the  consideration  for 
which  it  was  given.  Was  the  payment  under 
protest  and  to  preserve  his  credit  sufficient  to 
convert  a  payment  otherwise  voluntary  into  an 
involuntary  one  ?  The  protest  was  of  no  import- 
ance in  a  legal  sense.  A  voluntary  payment  of 
money  under  a  claim  of  right  cannot  in  general 
be  recovered  back.  There  must  be  compulsion, 
actual,  present,  and  potential  in  inducing  the 
payment  by  force  of  process  available  for  instant 
seizure  of  person  or  property,  when  the  party  so 
paying  must  give  notice  of  the  illegality  of  the 
demand,  and  of  his  involuntary  payment.  The 
element  of  coercion  being  essential,  mere  protest 
or  notice  will  not  change  the  character  of  the 
payment,  or  confer  of  itself  a  right  oi  recovery. 
(Peebles  v.  The  City  of  Pittsburgh,  101  Pa.  304.) 
However  desirable  to  the  plaintiff  may  have 
been  the  preservation  of  his  credit,  a  voluntary 
payment  for  that  purpose  could  not  give  him  a 
standing  as  a  party  injured  to  sue  for  the  negli- 
gence of  the  defendant  bank.  Nor  is  it  by  any 
means  clear  that  he  might  not  have  preserved  hi» 
credit  in  some  other  wny.  Had  he  allowed  the 
draft  to  go  back  protested,  with  an  explanatory 
letter,  he  would  doubtless  have  preserved  his 
credit,  as  well  as  the  remedy  of  the  holder  of  the 
draft  against  the  defendant  bank  for  its  negli- 
gence. As  it  stands,  the  holder  has  no  remedy 
because-  he  has  been  paid.  The  plaintiff  has  no 
remedy  because  he  is  a  volunteer. 

This  view  renders  a  discussion  of  the  authori- 
ties cited  unnecessary.  They  are  not  applicable* 
For  the  same  reason  we  may  disregard  the  claim 
to  subrogation.  The  plaintiff  is  not  in  a  position 
to  demand  it. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Trdkket,  J.,  absent.  w.  m.  8.,  jr. 
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C.  P.  N<^  2.  March  12  and  13,  1888. 

Fleming  et  ux.  v.  Pennsylvania  R.  R.  Co. 

Constitutional  law — Limitation  of  recovery  of 
damages — Art,  III,  §  p/,  of  the  Constitution 
—The  Act  of  April  ij,  1868,  §  2,  limiting  the 
recovery  of  damages  in  cases  brought  against 
corporations  accepting  its  provisions  to  recover 
for  loss  of  life  to  SSOOO,  is  virtually  repealed 
by  Art,  III,  ^  21,  of  the  Constitution. 

Sur  demurrer  to  plea. 

The  statement  alleged  that  Michael  Fleming, 
son  of  the  plaintiffs,  was,  on  the  20th  of  Sep- 
tember, 1887,  killed  upon  the  line  of  the  defen- 
dant's railroad  through  the  negligence  ot  the 
defendant's  servants,  to  the  damage  of  the  plain- 
tiffs in  the  sum  of  |2o,ooo. 

The  defendant  pleaded  in  abatement  that  on 
the  15th  day  of  April,  1868,  the  board  of  direc- 
tors of  the  defendant  accepted  the  provisions  of 
the  Act  of  April  4,  1868  (P.  L.  58),  whereby  it 
became  liable  in  actions  to  recover  for  loss  of  life 
only  for  loss  and  damage  not  exceeding  I5000. 

The  plaintiff  demurred  to  the  plea. 

Henry  Budd  (  William  C.  Stoever  with  him), 
for  plaintiff. 

The  Act  of  April  15,  1868,  §  2,  has  become 
unconstitutional  and  ineffective  since  the  adop- 
tion of  the  Constitution  of  1874.  The  Act  is 
swept  away  by  Article  HI.  §  21.  This  section 
refers  to  all  Acts,  whether  existing  at  the  time 
the  Constitution  was  adopted  or  coming  into 
being  since.  The  future  tense  used  applies  only 
to  the  Act  or  condition;  of  limitation.  **No 
Act  .  .  •  shall  limit  the  amount  to  be  recov- 
ered." Where  the  constitutional  intention  has 
been  to  limit  its  operation  to  future  Acts,  a  dif- 
ferent phraseology  has  been  used,  as,  for  exam- 
ple, "The  General  Assembly  shall  not  pass'' 
any  law  (Art.  III.  §  7);  "  No  hWXshall  be  passed'' 
(§  11),  etc.  There  is,  then,  merely  a  question 
of  power.  The  Act  of  May  3,  1855,  subjects 
every  charter  or  every  chartered  right  thereafter 
granted  to  the  power  of  the  Legislature  to  alter, 
revoke,  or  amend  the  same,  whenever  it  may  be 
injurious  to  the  citizens,  provided  no  injustice 
be  done  to  the  corporation.  And  in  1857  the 
Constitution  was  amended  so  as  to  accord  in 
effect  with  this  Act.  (See  Const,  of  1857,  Art. 
I.  §  26.)  The  Act  for  the  sale  of  the  Main  Line 
of  the  Public  Works  (May  16,  1857,  P.  L.  519) 
was  accepted  by  the  defendant  corporation,  and 
under  it  the  Main  Line  was  acquired.  This 
brought  the  company  within  the  operation  of 


the  Act  of  1855,  and  it  was  within  the  power  of 
the  Legislature  to  alter  and  repeal  any  subse- 
quent enactments  as  to  its  chartered  rights,  as 
provided  in  the  Act  of  1855.  The  power  of 
the  people  is  at  least  equal  to  that  of  the  Legis- 
lature, and  when  the  Constitution  was  ratified 
by  them  its  provisions  became  law. . 

R.  R.  Co.  V,  Duncan,  i  Amerm.  352. 

R.  R.  Co.  V,  Patent,  17  Weekly  Notes,  198. 

But  apart  from  this,  the  Act  of  1868  may  be 
considered  in  two  ways:  (i)  As  a  general  Act 
affecting  rights  of  recovery  irrespective  of  any 
acceptance  thereof  by  the  company  claiming  its 
benefit.  If  this  is  the  true  view,  as  seems  to  be 
held  in  Lewis  v,  Hollahan  (7  Out.  425),  then, 
as  a  general  law,  it  was  liable  to  repeal  at  any 
time,  either  expressly  by  an  Act  of  the  Legisla- 
ture, or  impliedly  by  its  becoming  inconsistent 
with  a  constitutional  provision.  Such  repeal  has 
been  worked  by  Art.  III.  §  21,  of  the  Constitu- 
tion. 

(2)  The  Act  may  be  regatded  as  an  addition 
to  the  chartered  rights  of  the  corporation  accept- 
ing it.  If  so,  then  its  acceptance  was  under  the 
law  as  it  stood  in  1868 ;  in  other  words  the  Act 
of  1855  was  written  into  the  contract  of  accep- 
tance,  and  the  defendant  took  a  temporary  ex- 
emption liable  to  repeal  at  the  will  of  the  Legis- 
lature. Therefore,  the  constitutional  repeal  of 
the  exemption  was  no  violation  of  the  contract 
between  the  State  and  the  corporation. 

An  acceptance  to  be  valid  must  be  by  the  cor- 
poration itself,  not  by  its  board  of  directors. 
Baker's  Appeal,  16  Weekly  Notes,  445.. 

David  W.  Sellers^  for  defendant. 

The  question  is  whether  a  charter  without 
legislation  is  repealed.  The  effect  of  the  Act  of 
1868  is  defined  by  its  own  terms  as  follows: 
**  Upon  the  acceptance  of  the  provisions  of  this 
Act  by  such  carriers  or  corporation  the  same 
shall  become  a  part  of  the  Act  of  incorpora- 
tion." It  may  be  conceded  that  under  Art.  I. 
§  26,  of  the  former  Constitution  (re-adopted  as 
Art.  XVI.  §  10,  of  the  present  one)  the  Act  of 
1868  might  be  repealed  by  this  Legislature.  But 
there  has  been  no  repeal;  the  Constitution,/^ 
se,  does  not  repeal  it ;  it  expressly  provides  that 
rights  and  contracts  shall  continue  as  if  the 
present  Constitution  had  not  been  adopted. 
Sched.  2  2. 
Hays  V.  Commonwealth,  I  Norris,  523. 

The  Act  of  1868  has  been  expressly  upheld  in 
Penna.  R.  R.  r.  Langdon  (ii  Norris,  34),  and 
that  it  has  not  been  yet  overruled  is  pointed  out 
in  the  opinion  in  Conway  v.  R.  R.  Co.  (2 
Amerm.  513).  Lewis  v.  Hollahan  is  inappli- 
cable because  the  railroad  company  in  that  case 
had  not  accepted  the  Aa,  and  the  law  since 
that  decision  would  seem  to  be  that  the  Act  of 
1868  is  in  force  as  to  accepting  but  not  as  to 
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non-accepting  companies.      This  view  is  sup- 
ported by — 

Patterson's  Railway  Accident  Law,  J  415. 

Regarding  the  clause  in  the  Constitution  as  a 
goneial  law — this  will  not  repeal  a  special  charter 
by  implication - 

McFarland  v.  Bank,  4  Ark.  410. 

Budd,  in  reply. 

The  words  of  the  Constitution  are  to  be  inter- 
preted in  a  popular,  every-day  sense.  Can  there 
be,  therefore,  any  doubt  that  what  the  people 
meant  by  the  words  adopted  was  to  strike  down 
the  anomaly  that  a  private  individual  whose  neg- 
ligence caused  the  death  of  a  man  was  held  liable 
to  answer  fully  for  the  consequences  of  his  feas- 
ance or  non- feasance,  while  a  corporation  was 
held  liable  only  to  the  extent  of  I5000  ?  Cer- 
tainly not.  Equality  of  liability  was  sought  to 
be  established.  This  being  the  case  there  is  no 
foundation  for  the  position  that  the  people  meant 
to  say  that  the  immunity  taken  away  from  some 
companies  should  be  retained  by  others  who  hap- 
pened to  have  formally  accepted  the  Act  of  1868. 
The  people  did  not  mean  that  the  extent  of  a  re- 
covery for  a  wrong  should  depend  not  on  the 
extent  and  character  of  the  injury,  but  on  the 
character  or  person  of  the  wrongdoer. 

C.  A.  V, 

March  17,  1888.  The  Court.  Demurrer 
sustained  with  leave  to  defendant  to  plead  issu- 
ably. 


C.  P.  No.  2.  March,  1888. 

Dowling  V.  River  Front  R.  R.  Co. 

Railroads — Action  for  damages  to  property  not 
taken  by  the  railroad^  and  for  obstruction  of 
right  of  way — Limitation  of— Act  of  April  17^ 
1866  (P.  L.  106)— Art,  III,,  sec,  21,  of  the 
Constitution:— Effect  of,  on  limitation  of  ac- 
tions against  corporcUions , 

Sur  demurrer  to  plea. 

Trespass.  Writ  issued  July  15,  1887.  The 
narr.  averred  as  follows :  The  plaintiffs  are  own- 
ers of  property  on  Beach  Street,  a  public  high- 
way, their  title  running  to  the  middle  of  the 
street,  subject  to  an  easement  in  favor  of  the 
public  for  the  ordinary  purpose  of  a  highway 
only,  and  themselves  entitled  to  the  free  use, 
etc.,  of  the  said  highway.  On  October  3, 1881, 
the  corporation  defendant  began  to  build  a 
double-track  railroad  on  the  street,  and  have 
since  used  the  same  as  a  freight  road,  ''  making 
loud  noises,  emitting  large  quantities  of  dust, 
smoke,  and  noisome  odors, H  imposing  addi- 
tional servitudes  on  the  plaintiffs'  property,  in- 
terfering with  their  right  of  way,  etc.,  making 


the  approaches  to  their  property  difficult  and 
dangerous,  obstructing  and  corrupting  the  light 
and  air,  and  rendering  "the  habitation  and  oc- 
cupancy of  said  premises  unhealthy,  unpleasant, 
and  dangerous.*' 

Plea,  that  the  road  was  constructed  and  in  ope* 
ration  on  December  i,  1881,  and  that  this  action 
was  not  brought  within  three  years  thereafter,  as 
required  by  the  Act  of  April  17,  1866  (P.  L. 
106  j  2  Pur.  Dig.  143s,  pi.  99). 

Plaintiffs  demurred  for  the  following  causes: — 

1.  Because  the  said  Act  of  April  17,  1866,  is 
not  applicable  to  the  cause  of  action  alleged  in 
plaintiffs'  declaration.  ^ 

2.  Because  it  does  not  appear  by  anything  in 
said  plea  contained  that  compensation  for  the  in- 
juries complained  of  was  made  or  secured  or  at- 
tempted to  be  made  or  secured  before  the  doing 
thereof,  as  required  by  said  Acts  of  1849  and 
1 866,  and  the  Constitution  of  this  Common- 
wealth. 

3.  Because  the  limitation  contained  in  the  Act 
of  April  17,  1866,  is  abrogated  and  avoided  by 
virtue  of  the  twenty-first  section  of  Article  III.  of 
the  Constitution  of  this  Commonwealth. 

Elias  P,  Smithers,  for  the  demurrer. 

The  action  was  brought  within  six  years  from 
the  time  the  road  was  built,  which  is  sufficient. 
The  Act  of  1866  does  not  affect  a  case  like  the 
present.  It  is  a  part  of  the  general  railroad  laws, 
which  only  apply  wheie  there  is  an  actual  taking 
of  land  or  an  excavation  or  embankment  on  a 
street. 

N.  C.  &  F.  R.  Co.  V.  McChesney,  4  Nor.  522, 

C.  V.  R.  Co.  V,  Rhoadarmer,  11  Out.  214. 

Even  were  this  otherwise,  the  Act  could  not 
affect  the  present  case,  as  no  security  for  the  in- 
juries to  the  property  has  been  given  or  tendered, 
as  required  by  the  statutes  and  the  Constitution. 

D.  L.  &  W.  R.  Co.  %  Bnnon,  11  Sm.  369. 
Hannum  v.  West  Chester,  13  Id.  475. 
McClinton  v.  P.  F.  W.  &  C.  R.  Co.,  16  Id.  404. 
Dimmick  v.  Brodhead,  25  Id.  464. 

The  Constitution  of  1874,  Art.  III.,  sect.  21, 
avoids  all  Acts  prescribing  limitations  for  suits 
against  corporations  different  from  those  fixed 
for  suits  against  natural  persons.  The  Act  of 
1866  is  of  that  character. 

See  In  re  Grape  St.,  7  Out.  121. 

David  W.  Sellers,  contra. 
Where  the  seisin  or  possession  of  an  estate  is 
affected  the  Act  of  1866  applies. 

See  Hcise  v.  Penna.  R.  R.  Co.,  12  Sm.  67. 

Act  III.,  sect.  21,  of  the  Constitution  does  not 
operate  retrospectively.  C.  A.  V, 

March  24,  1888.  The  Court.  Demurrer 
sustained,  with  leave  to  defendant  to  plead  issu- 
ably.  c.  c.  b. 
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C  p.  No.  2.  March.  1888. 

Middleton  v.  Philadelphia  Traction  Co. 

Master  and  servant — Injuries  to  ^servant — Plead- 
ing— Narr,  must  aver  specifically  the  duty 
which  has  been  violated^- Where  injury  is 
caused  by  another  employ^  of  defendant^  a 
genercU  denial  of  fellow-service  is  insufficient, 

Sur  demurrer  to  narr. 

Case.  The  narr.  averred  as  follows:  The 
plaintiff  was  a  general  machine  hand  in  the  de- 
fendant's employ,  and  was  injured  by  the  care- 
lessness of  another  employ^  of  the  defendant, 
but  not  a •  fellow-workman  with  the  plaintiff. 
.**  The  plaintiff  was  engaged  in  working  on  a 
wood-cutting  machine  in  the  defendant's  shop, 
when  the  said  laborer  (an  employ^  of  the  defen- 
dant), who,  among  others,  was  carrying  mate- 
rials past  the  place  where  the  plaintiff  was  work- 
ing, did  carelessly  and  negligently  knock  against 
a  car  post  upon  which  the  plaintiff's  hands  were 
resting  as  a  necessity  to  the  working  of  the  said 
post  in  the  said  wood-cutting  machine,  and 
caused  thereby  the  plaintiff's  right  hand  to  come 
under  the  cutter,  which  in  its  descent  cut  oflf  two 
fingers  and  the  thumb  on.  the  plaintiff's  right 
hand.  And  the  plaintiff  says  that  the  space  pro- 
vided for  the  passage  to  and  fro  of  the  workman 
aforesaid  and  his  fellows  was  not  sufficient  in 
width  for  the  safe  carrying  of  the  material  being 
carried  by  him  and  them." 

The  following  cause  was  assigned  for  demur- 
rer:  **  That  no  cause  of  action  is  stated  therein 
against  the  defendant,  because  it  is  manifest 
therefrom  that  the  alleged  injury  was  not  caused 
by  any  negligence  imputable  to  it." 
•  David  IV,  Sellers,  for  the  demurrer. 

The  facts  show  that  the  injury  was  due  to  the 
act  of  a  fellow-workman,  and  a  general  allega- 
tion to  the  contrary  will  not  avail. 

There  is  no  averment  of  any  duty  on  the  part 
of  the  defendant  the  violation  of  which  consti- 
tutes the  negligence  complained  of.  The  de- 
fendant is  entitled  to  know  the  brfeach  of  duty 
for  which  he  is  to  be  held  liable.  This  was  a 
necessary  part  of  a  narr.  under  the  old  practice, 
and  ought  not  to  be  omitted  under  the  new, 
which  is  meant  to  give  parties  more  specific  in- 
formation than  was  formerly  usual. 

Maxwell  Stevenson,  contra. 

The  demurrer  has  admitted  the  truth  of  the 
following  statements:  (i)  That  the  injury  was 
caused  by  the  negligence  of  an  employ^  of  the 
defendant,  but  who  was  not  a  fellow- workman 
with  the  plaintiff.  (2)  That  the  premises  in 
which  the  plaintiff  was  compelled  to  work  were 
unsafe. 

A  master  is  liable  for  the  act  of  his  servant 
within  the  general  scope  of  his  employment, 
and  even  though  the  specific  act  be  done  at  a 


time  and  in  a  manner  contrary  to  the  express 
order  of  the  master. 

Hays  V.  Millar,  27  Sm.  238. 

Brown  v.  Weaver,  17  Weekly  Notes,  230. 

Thompson  v.  Pa.  Coal  Co..  I  Luz.  L.  Obs.  25*      . 

A  master  must  not,  by  his  own  want  of  care, 

expose  his  servants  to  unnecessary  risks,  either 

from  the  character  of  the  tools  which  he  supplies 

or  of  the  place  where  he  requires  them  to  work. 

Green  and  Coates  St.  R.  Co.  v,  Bresmer,  1  Out.  103. 

P.  W.  &  B.  R.  Co.  V.  Keenan,  7  Id.  124. 

Tissue  V,  B.  &  O.  R.  Co.,  2  Amer.  91. 

C.  A,  V. 

March  15,   1888.     The  Court.    Demurrer 
sustained,  with  leave  to  plaintiff  to  amend. 

c.  c.  B. 


C.  P.  No.  2.  March,  1888. 

Smiley  v.  Brownfield. 

Hiring  for  definite  period  and  discharge  during 

the  term — In  an  action  for  breach,  party  may 

recover  entire    damages,    which   are  prima 

facie  the  amount  he  would  have  earned  during 

term, 

Sur  rule  for  new  trial. 

Plaintiff  was  engaged  by  defendants  for  one 
year  as  a  book-keeper,  but  was  discharged  after 
two  months.  Suit  was  brought  six  months  after 
discharge,  and  the  narr.  was  for  breach  of  the 
contract. 

The  Judge  charged  that  *'  if  plaintiff  had  been 
wrongfully  discharged  he  could  recover  as  dam- 
ages the  whole  year's  compensation  less  what  he 
had -been  paid  during  the  year."  Verdict  was 
for  balance  of  year's  salary  from  time  of  discharge 
with  interest. 

M,  Hampton  Todd,  for  rule. 

Plaintiff  was  only  entitled  to  recover  so  much 
of  his  wages  as  had  accrued  between  discharge 
and  time  of  suit  brought. 

Colbum  V,  Woodworth,  31  Barb.  381. 
Booge  V,  R.  R.  Co.,  33  Mo.  212. 

Charles  B.  McMichael,  contra,  cited — 
Gandell  v,  Pontingy,  4  Camp.  375. 
Pagani  v.  Gandolfi,  2  Carrington  &  P.  370. 
Hochster  v,  De  Laiour,  2  Ellis  &  B.  678. 

The  Coxmx.  The  rule  resulting  from  the 
cases  seems  to  be  that  where  the  action  is  brought 
for  constructive  services  it  is  in  affirmance  of 
the  contract,  and  the  plaintiff  can  only  recover 
the  amount  of  wages  due  at  the  time  of  suit  be- 
gun ;  but  where  the  action  is  for  a  breach  he 
may  recover  his  entire  damages,  and  they  are 
prima  facie  the  amount  he  would  have  earned 
during  the  term,  the  burden  of  proof  to  show 
what  he  earned  or  might  have  earned  elsewhere 
being  on  the  defendant,  llie  declaration  being 
for  the  breach  the  instruction  was  right. 

Rule  discharged.  £•  R. 
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Jkn.  '88,  327.  April  11,  1888. 

Remmerer  &  Co.  v.  Township  of  Foster. 

Road  taxes — Act  of  June  25,  1885 — 
Qoi^iruction. 

The  provisions  of  §  7  of  the  Act  of  Jnne  25,  1885  (P. 
L.  187),  authorizing  a  reduction  of  five  per  cent,  from 
the  amouDt  of  borough  and  township  taxes  paid  within 
sixty  days  of  the  time  of  posting  of  the  same  by  the 
collector  of  taxes,  do  not  refer  to  or  include  road  taxes. 

The  '^  special"  road  taxes  referred  to  in  the  first 
proviso  to  §  4  of  said  Act  are  those  authorized  by  the 
Acts  of  Feb.  28,  1835  (P.  L.  46)  ;  March  31, 1864  (P. 
L.  162)  ;  and  April  20,  1874  (P.  L.  67),  and  the 
*'  other'*  road  taxes  referred  to,  are  such  as  have  not 
been  worked  out  after  full  opportunity  has  been 
given. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Case  stated,  wherein  the  township  of  Foster 
was  plaintiff  and  M.  S.  Kemmerer  &  Co.  de- 
fendants, to  determine  the  amount  of  road  tax 
due  by  defendants.  It  was  admitted  that  the  tax 
had  been  properly  assessed  and  the  duplicate  de- 
livered to  the  collector  of  taxes,  and  that  sixty 
days  had  not  passed  since  the  posting  of  notice  of 
such  tax  by  the  collector,  according  to  the  pro- 
visions of  the  Act  of  June  25,  1885  (P.  L.  187), 
when  suit  was  brought.  The  question  was  whether 
the  defendants  were  entitled  to  a  reduction  of  5 
per  cent,  for  prompt  payment  under  the  provisions 
of  sect.  7  of  said  Act. 

The  Court,  Rice,  P.  J.,  filed  the  following 
opinion :  ♦*  Briefly  stated,  the  case  presented  for 
decision  is  as  follows:  The  duplicate  of  road 
taxes  has  been  placed  in  the  hands  of  the 
regularly  elected  and  duly  qualified  collector,  who 
has  given  the  notice  required  by  the  seventh 
section  of  the  Act  of  June  25,  1885  (P.  L.  187). 
The  sixty-day  period  has  not  yet  expired,  and 
the  defendants  are  prepared  and  willing  to  pay 
the  amount  assessed  against  them,  less  five  per 
centum.  The  question  is  whether  they  are  en- 
titled to  that  reduction  for  prompt  payment. 
They  clearly  are  so,  unless  the  road  taxes  are 
excepted  out  of  the  provisions  of  the  above  cited 
section.  The  second  proviso  to  the  fourth  section 
of  the  Act  reads  as  follows :  *  The  limitations  in 
this  Act  as  to  time  and  the  requirements  hereof 
relating  to  keeping  an  alphabetical  list  of  persons 


charged  with   taxes,  shall    not  apply  to  road 
taxes.' 

♦*  What  are  the  *  limitations  as  to  time'  here 
referred  to?  These  terms  are  somewhat  in- 
definite and  have  not,  to  our  knowledge,  received 
judicial  interpretation.  Neither  do  we  know 
what  construction  has  heretofore  been  placed 
upon  them  in  the  practical  execution  of  the  law 
by  collectors  and  other  township  officers  through- 
out the  Commonwealth.  It  is,  therefore,  with 
some  hesitation  that  we  express  our  opinion  that 
the  terms  refer  to:  1st,  the  provisions  of  the 
fourth  6ection' requiring  the  duplicate  to  be  issued 
before  August  first:  2d,  the  provision  of  the 
seventh  section  fixing  the  period  of  sixty  days 
within  which  the  tax  payers  may  obtain  a  reduc- 
tion of  five  per  centum  by  payment 'of  his  taxes : 
and,  dd,  the  provision  of  the  same  section'  fixing 
a  time  when  five  per  centum  may  be  added  to 
the  taxes.  The  last  two  of  these  provisions  are  as 
fairly  entitled  as  the  first  to  be  called  limita- 
tions as  to  time,'  there  are  no  other  provisions  in 
the  Act  to  which  the  terms  can  apply,  and  the 
plural  is  used,  signifying  that  the  Legislature  had 
more  than  one  in  contemplation.  For  these 
reasons  we  do  not  feel  justified  in  singling  out 
one  of  these  provisions  and  holding  that  the 
proviso  applies  to  that  alone.  Hence  we  con- 
clude that  the  provision  of  the  seventh  section* 
relating  to  the  payment  of  taxes  within  sixty 
days  does  not  apply  to  road  taxes,  and  that  the 
defendants  are  not  entitled  to  the  five  per  cent, 
abatement." 

Judgment  was  entered  accordingly  for  the 
plaintifi*  for  the  full  amount  of  the  taxes  assessed. 
Defendants  thereupon  took  this  writ,  assigning 
for  error  the  entry  of  judgment  by  the  Court  as 
above. 

Andrew  H,  McClintoch  and  G.  L,  Halsey^  for 
the  plaintifis  in  error. 

John  D.  Hayesj  for  defendant  in  error. 

April  28,  1888.  Thb  Court.  This  case  in- 
volves  the  construction  of  the  Act  of  Assembly, 
approved  June  25,  1885  (P.  L.  187),  entitled, 
'*'  An  Act  regulating  the  collection  of  taxes  in  the 
several  boroughs  and  townships  of  this  Common- 
wealth," as  to  the  collection  of  road  taxes.  It 
must  be  conceded,  that  in  respect  of  the  road  taxes 
the  language  of  the  Act  is  mucb  involved  and 
obscure,  but  we  think  the  conclusion  to  which 
the  learned  Court  below  came  in  the  construction 
is  the  correct  one. 

It  seems  reasonably  clear,  the  Legislature  in- 
tended that  road  taxes  might  be  collected  by  the 
collector  of  taxes.  The  first  clause  of  the  fourth 
section  of  the  Act  provides,  that  all  of  the  several 
county,  borough,  township,  school,  poor  and  other 
authorities,  empowered  to  levy  taxes,  within  the 
boroughs  and  townships  of  the  Commonwealth, 
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shall  on  or  before  the  first  day  of  August,  in  each 
year,  issue  their  duplicates  of  taxes  to  the  collec- 
tor, directing  and  authorizing  him  to  collect  the 
taxes,  etc.  It  is  plain  that  the  road  taxes  are 
embraced  within  this  provision  of  the  Act,  sub- 
ject of  course,  to  the  subsequent  clause  and  sec- 
tions having  special  reference  to  this  particular 
subject.  It  is  provided,  however,  that  "road 
taxes  may  be  worked  out  as  heretofore."  But  if 
the  duplicate  of  the  road  taxes  should  issue  to 
the  collector,  on  or  before  the  first  day  of  August 
in  each  year,  the  policy  of  the  State  heretofore 
provided,  with  respect  to  the  repair  of  the  public 
roads,  would  be  practically  defeated.  It  is  a  fact 
known  from  common  observation  and  experience, 
that  the  repair  of  the  roads  can  be  more  conveni- 
ently and  efficiently  made  in  the  months  of  August, 
September,  October,  and  November,  than  in  any 
other  portion  of  the  year,  and  the  great  bulk  of  the 
work  has  heretofore  been  done  during  those  months. 
To  confine  the  supervisors  and  the  tax-payers  to  the 
months  prior  to  August,  would  operate  as  a  prac- 
tical denial  of  the  privilege.  The  right  to  work 
out  the  road  taxes  is  one  which  is  exercised  mainly 
by  those  engaged  in  farming,  and  as  the  spring 
and  early  summer  months  must  necessarily  be 
given  to  the  work  of  the  farm,  those  engaged  in 
such  pursuits  could  not  and  would  not  neglect  the 
cultivating  and  harvesting  of  their  crops  to  work 
on  the  roads.  It  was  doubtless  deemed  impracti- 
cable, therefore,  to  limit  the  time  for  the  issuing 
of  the  duplicate  of  road  taxes  to  the  first  day  of 
August. 

Moreover,  as  the  work  on  the  roads  would  pro- 
bably in  most  places  and  under  most  circum- 
stances, extend  into  the  late  fall,  or  early  winter, 
in  order  to  give  all  the  tax-payers  an  opportunity 
to  work  out  their  taxes,  the  duplicates  would  not 
ordinarily  reach  the  collector's  hands  until  it 
would  be  too  late  to  comply  with  the  provisions 
and  limitations  of  the  seventh  section.  The  de- 
fault in  payment  of  the  taxes  within  six  months 
would,  in  many  cases,  perhaps,  carry  them  over 
into  the  term  of  the  incoming  collector,  and  much 
confusion  and  embarrassment  would  certainly  en- 
sue in  consequence.  Such  a  result  was  not  in  the 
contemplation  of  the  Legislature.  Hence  it  was 
provided,  that  the  limitations  of ^ the  Act,  "as  to 
time,"  etc.,  should  not  apply  to  road  taxes. 

Whilst  the  opportunity  to  wotk  out  the  road 
taxes  has  been  held  to  be  a  condition  precedent 
to  the  issuing  of  a  warrant  for  their  collection 
(Miller  v.  Gorman,  88  Penn.  809;  Pearce  v, 
Torrence,  2  Gr.  Cas.  82 ;  Hilbish  r.  Hower,  58 
Penn.  98),  yet  it  is  not  compulsory  upon  the 
tax-payer  to  do  so,  and  in  consequence  a  portion 
of  the  taxes  generally  remain,  which  it  is  "lawful 
and  necessary  to  collect  in  money."  Besides 
there  are  certain  special  taxes,  authorized  by  the 
Acts  of  28  February,  1885  (P.  L.  46),  81  March, 


1864  (P.  L.  162),  and  20  April,  1874  (P.  L.  67) 
which  it  is  also  "  lawful  and  necessary  to  collect 
in  money,"  and,  therefore,  in  the  fourth  section 
of  the  Act  of  1885,  it  is  provided  as  follows: 
"  That  such  special  and  other  road  taxes,  as  it 
may  be  lawful  and  necessary  to  collect  in  money, 
may,  at  the  discretion  of  the  supervisors,  or  rood 
commissioners,  be  placed  in  the  hands  of  the  col- 
lector of  taxes,  with  their  warrant  for  collection 
by  him  ;  for  which  he  shall  receive  five  per  centnm 
of  the  amount  collected  by  him,  or  the  same  may 
be  collected  by  the  supervisors  or  road  commis- 
sioners as  heretofore."  By  the  "  special"  road 
taxes  we  are  to  understand,  the  taxes  authorized 
to  be  levied  under  the  several  Acts  of  ABsembly 
just  referred  to,  and  the  "  other"  road  taxes,  such 
as  have  not  been  worked  out  after  full  opportunity 
has  been  given.  By  this  Act  of  1885,  therefore, 
we  have  a  special  and  exceptional,  but  oniform 
provision  for  the  collection  of  road  taxes ;  payable 
in  money ;  a  provision  which  excludes  the  limi- 
tations of  the  Act  of  1885,  as  to  time,  etc.,  but 
affords  a  speedy  and  adequate  means  for  the  en- 
forcement. 

This  construction  of  the  Act  is  consistent  with, 
and  harmonizes  all  its  provisions,  and  we  june  of 
opinion  that  it  is  the  correct  one.  It  follows  that 
the  defendants  were  not  entitled  to  the  reduction 
of  dye  per  centum  for  prompt  payment,  etc 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J. 

Trunkry  and  Sterrett,  JJ.,  absent. 

L.  L«,  jr. 


Jan.  '88,  358  &  859.  Miuroh  8,  1888. 

County  of  Northampton  v.  Herman. 
Same  v.  Stocker. 

County  auditors — Duties  of -^ Appeal  from  their 
settlement  of  accounts — Fee  bill'-^Acts  of  April 
2,  1868  (P.  L.  8),  Juke  12,  1878  {PurdLDig. 
778),  ApHl  15,  1834  {Purd.  Dig.  875). 

Coanty  auditors  have  all  necessary  Jndicial  powers 
under  the  Act  of  April  15,  1834  (Purd.  Dig.  375),  to 
determine  the  indebtedness  to  and  from  the  officer 
whose  acooants  they  audit,  and  every  other  remedy  ia 
excluded  in  cases  where  they  have  Jurisdiction,  ex- 
cept an  appeal  as  provided  for  in  the  Act. 

Plaintiff  was  sheriff  of  Northampton  County  frook 
1881  to  1884.  His  accounts  were  duly  settled  by  the 
county  auditors,  and  fees  paid  him  in  accordance  with 
the  Act  of  June  12,  1878  (Purd.  Dig.  778).  After  the 
expiration  of  his  term  of  office  this  Act  was  declared 
to  be  unconstitutional,  whereby  the  fee  bill  of  the  Act 
of  April  2,  1868  (P.  L.  3),  was  revived.  This  latttf 
Act  provided  for  the  payment  of  higher  fees  than  did 
the  Act  of  1878.  Plaintiff  having  brought  suit  against 
the  county  to  recover  the  difference  between  the  fees 
actually  paid  him  and  the  amount  to  which  he  was 
entitled  under  the  Act  of  April  2,  1868  : 

Held,  that  although  plaintiff  had  been  entitled  to 
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receive  this  sum,  he  was  odnoluded  bj  the  settlement 
made  by  the  county  auditors,  from  which  he  had  not 
appealeid* 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Case  stated,  in  which  George  F.  Herman  was^ 
plaintiff  and  the  County  of  Northampton  de- 
fendant. 

The  following  opinion  of  the  Court  below^ 
Schuyler,  P.  J.,  sets  forth  the  facts: — 

"  From  January  1,  1881,  to  January  1,  1884, 
the  plaintiff  was  sheriff  of  the  county  defendant, 
and  as  such  rendered  services,  for  the  payment  of 
which  the  county  was  liable.  The  fees  for  these 
services,  calculated  under  Act  of  April  2,  1868, 
§  2  (P.  L.  8),  amount  to  $1089.25,  and  calcu- 
lated under  Act  of  June  12,  1878,  $  1  (P.  L. 
187,  Purdon  778),  they  amount  to  $806.10. 
This  latter  sum  plaintiff  *•  received  from  the  de- 
fendant during  his  term  of  office  ....  upon 
bills  presented  by  him  and  paid  by  the  county  in 
full  as  presented.'  The  said  Act  of  June  12, 
1878,  was,  on  the  Idth  day  of  April,  A.  D.  1886, 
declared  to  be  unconstitutional  by  the  Supreme 
Court.  By  the  terms  of  the  case  stated,  if  upon 
the  above  facts  <  the  Court  shall  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  charge  for  his  ser- 
vices under  the  Act  of  April  2,  1868,  as  afore- 
said, then  judgment  to  be  entered  for  the  plaintiff 
for  $283.15,'  which  is  the  difference  between  the 
two  sums  above  mentioned.  *  But  if  the  Court 
should  be  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  be  paid  under  the  fee  bill  of  April 
2,  1868,  aforesaid,  then  judgment  to  be  entered 
for  die  defendant  with  costs.'  We  need  not  dis- 
cuss the  question  here  raised,  as  identically  the 
same  question,  on  a  similar  state  of  facts,  has 
been  passed  upon  by  an  exceedingly  competent 
Judge  in  the  comparatively  recent  case  of  Skinner 
V.  Franklin  Co.  (3  Pa.,  C.  C.  R.  424).  In  that 
case  Judge  Rowe,  in  a  well-considered  opinion, 
reaches  a  conclusion  adverse  to  the  present  de- 
fendant. We  adopt  that  conclusion  and  the 
reasoning  on  which  it  is  based  with  great  satis- 
faction. The  case  in  hand,  however,  differs  from 
Skinner  v.  Franklin  Co.  in  a  collateral  particular, 
which  it  is  but  proper  should  be  noticed  as  bear- 
ing upon  a  question  of  practice. 

**  In  neither  case  does  it  appear  as  one  of  the 
admitted  facts  that  the  county  auditors  had  au- 
dited the  plaintiff's  accounts  from  year  to  year, 
and  the  fact  not  appearing,  it  must  be  taken  as 
not  existing.  (Cannonsburgh  v.  Union,  4  Cent. 
R.  258.)  But  in  the  case  in  hand,  when  it  was 
caUed  for  argument,  the  present  learned  solicitor 
for  defendant,  the  case  stated  having  been  signed 
by  his  predecessor  in  office,  moved  to  amend  by 
inserting  the  omitted  fact  just  mentioned.  We 
cannoti  of  course,  force  an  amendment,  for  that 


would  be  varying  the  contract  of  the  parties,  but 
we  can  withhold  judgment  .except  upon  terms. 
*A  statement  of  the  case  is,  itself,  not  conclu- 
clusively  binding  on  the  parties.  Whenever  it 
can  be  shown  that  there  is  a  defect  in  it  no  judg- 
ment should  be  given.'  (Cook  v.  Shrauder,  25 
Pa.  314.) 

*<  There  can  be  no  doubt  that  the  fact  is  as 
claimed  by  the  learned  solicitor  for  the  defendant. 
Judge  Rowe  thinks  it  would  not  change  the  de- 
fendant's liability,  even  if  the  facts  were  admitted, 
and  I  am  strongly  of  the  same  opinion ;  but  the. 
Supreme  Court  may  think  differently,  and  it  is 
but  fair  to  the  defendant  that  the  fact  should  ap- 
pear upon  the  record.  To  meet  this  aspect  of 
the  case,  a  qualified  judgment  will  be  entered. 

"And  now,  February  6,  1888,  it  is  ordered 
that  judgment  be  entered  in  favor  of  the  plaintiff 
for  $283.15,  provided  that  the  plaintiff,  within 
five  days  from  this  date,  consents  in  writing,  to 
be  filed  in  the  cause,  that  the  case  stated  be 
amended  as  above  indicated  ;  failing  in  which  it 
is  ordered  that  the  case  stated  be  quashed." 

Amendment  was  made  accordingly,  and  judg- 
ment entered  for  the  plaintiff  for  $283.15. 

The  same  state  of  &cts  was  presented  in  the  case 
of  J.  Mackey  Stocker  against  the  County  of 
Northampton ;  plaintiff  having  been  sheriff  from 
January  1,  1884,  until  the  time  of  bringing  suit, 
and  judgment  was  entered  in  favor  of  plaintiff 
for  $236.16. 

Defendant  took  a  writ  of  error  in  both  cases, 
and  assigned  for  error  the  entry  of  judgment  for 
the  plaintifis. 

A  S.  Oavanaughy  for  plaintiff  in  error. 
There  can  be  no  recovery  because  (1)  the  ac- 
counts have  been  settled,  and  claimants  volun- 
tarily accepted  the  smaller  sum,  which  they  ac- 
knowledged to  be  in  full  payment  of  all  demands ; 
(2)  ,the  accounts  having  been  passed  upon  by  the 
county  auditors,  their  report  having  been  unap- 
pealed  from,  is  conclusive. 
As  to  the  first  point  see — 

Lambom  v.  CommisBionera,  97  U.  8.  186. 

Ins.  Ck>.  r.  Allegheny,  101  Pa.  250. 

Ids.  Co.  v.  Linder,  74  Id.  371. 

Boas  9.  Updeg^ye,  5  Id.  516. 

Taylor  p.  Board  of  Health,  7  Casey,  73. 

McCrickart  v.  Pittsburgh,  7  Nor.  135. 

United  States  v.  Adams,  7  Wall.  463. 

United  States  v.  JasUoe,  14  Id.  548. 

As  to  the  second  point  he  cited — 

Blaokmore  v,  Allegheny,  1  Smith,  160. 
Northumberland  County  v.  Bloom,   3  W.  &  S. 

542. 
Wilson  r.  Clarion  County,  2  Barr,  17. 
Northampton  County  v.  Yohe,  12  Harris,  805. 
Commissioners  v.  County  of  Lyooming,  10  Wright, 

496. 
Riohter  v.  Penn  Township,  9  Barr,  79. 
Porter  v.  School  Directors,  6  Harris,  144. 
Brown  v.  White  Deer  Township,  3  Casey,  109. 
Dyer  v.  Covington  Township,  4  Id.  186. 
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Henry  W,  Scott ^  for  defendants  in  error,  filed 
no  paper-book  and  made  no  argument. 

March  19,  1888.  The  Court.  This  case 
stated,  as  amended  in  the  Court  below,  presents 
substantially  the  following  facts:  Plaintiff,  hav- 
ing been  duly  elected,  served  as  sheriff  of  the 
county  for  three  years  from  January  1,  1881, 
during  which  time,  at  stated  intervals,  he  pre- 
sented to  the  county  commissioners  accounts  of 
the  fees  which  he  clain^ed  were  due  and  payable 
to' him  by  the  county.  These  accounts  having 
been  approved,  in  due  course,  the  amounts  thereof 
respectively  were  paid  in  full.  They  were  after- 
wards examined  and  passed  upon  by  the  county 
auditors,  from  whose  report  no  appeal  was  ever 
taken. 

The  itemized  statements  of  account  above  re- 
ferred to,  were  based  upon  the  sheriff's  fee  bill, 
supposed  to  have  been  established  by  the  Act  of 
June  12,  1878,  and,  in  the  aggregate,  they  footed 
up  $283.15  less  than  the  same  services  amount  to 
under  the  fee  bill  of  April  2,  1868. 

On  April  12,  1886,  the  said  Act  of  June  12, 
1878,  was  pronounced  unconstitutional  by  this 
Court  (Morrison  v,  Bachert,  112  Pa.  822),  and, 
of  course,  the  fee  bill  of  April  2,  1868,  which 
was  supposed  to  have  been  supplied  by  it,  was 
thenceforth  recognized  as  the  only  valid  fee  bill ; 
and  inasmuch  as  the  latter  provides  for  a  higher 
scale  of  fees,  the  loss  of  the  less  favorable  Act 
was  not  deplored  by  those  who  were  benefited 
thereby.  Plaintiff  accordingly  claimed  he  was 
entitled  to  demand  and  receive  from  the  county 
the  difference,  $283.15,  'above  stated,  and  the 
Court  below  was  asked  to  decide  whether,  upon 
the  admitted  facts,  he  was  legally  entitled  thereto 
or  not. 

In  view  of  the  fact  that  the  fee  bill  of  1868 
had  never  been  supplied  or  repealed,  and  was 
therefore  the  only  one  in  force,  the  Court  was  of 
opinion  that  plaintiff  should  be  paid  for  his  ser- 
vices according  to  the  schedule  of  fees  established 
by  it,  and  hence  he  was  entitled  to  judgment 
agaiilst  the  county  for  the  amount  above  stated. 

That  conclusion  is  logical  and  sound,  unless 
plaintiff  was  concluded  by  his  settlements  with 
the  county  commissioners  and  subsequent  adju- 
dications of  the  county  auditors  from  which  no 
appeal  was  ever  taken ;  and  on  principle,  as  well 
as  authority,  we  are  constrained  to  say  these  are 
an  absolute  bar  to  his  recovery  (Blackmore  v. 
County  of  Allegheny,  51  Pa.  160,  and  authori- 
ties there  cited,  viz.,  Northumberland  County  v. 
Broom,  3  W.  &  S.  542;  Wilson  v.  Clarion 
County,  2  Pa.  17;  Porter  v.  School  Directors, 
18  Id.  144;  Northampton  County  v.  Tohe,  24 
Id.  305;  Brown  v.  White  Deer  Township,  27  Id. 
109;  Dyer  v.  Covington  Township,  28  Id.  186; 
Commissioners  v.  Lycoming  County,  46  Id.  496). 


The  Act  of  April  15,  1834,  makes  it  the  duty 
of  county  auditors  to  audit,  settle,  and  adjust 
the  accounts  of  the  commissioners,  treasurer, 
sheriff,  and  coroner  of  the  county,  and  make  re- 
port thereof  to  the  Court  of  Common  Pleas,  to- 
gether with  a  statement  of  the  balance  due  from 
or  to  such  officers  respectively.  It  also  provides 
that  their  report,  when  filed  in  Court,  shall  have 
the  effect  of  a  judgment,  upon  which  execution 
may  issue  against  the  property  of  the  officer,  in 
like  manner  as  on  ordinary  judgments.  It  also 
provides  for  an  appeal,  either  by  the  county  <mp 
the  officer,  from  the  report  of  the  auditors, 
within  sixty  days  after  the  same  is  filed,  trial  of 
the  issue  by  a  jury,  judgment  on  their  verdict, 
execution,  etc.  A  special  tribunal  is  thus  erected, 
with  all  necessary  powers  to  bring  before  it  the 
parties,  witnesses,  etc.,  determine  the  indebted- 
ness by  or  to  the  officer,  and  enforce  its  collec- 
tion. This,  under  the  provisions  of  the  Act  of 
1806,  necessarily  excludes  every  other  remedj 
except  the  appeal  provided  for;  and  if  that  is 
not  taken  within  the  sixty  days  limited  by  the 
Act,  the  decision  of  the  auditors  becomes  final 
and  conclusive,  and  cannot  afterwards  be  in- 
quired into  either  by  the  auditors  themselves 
or  by  a  Court  of  law.  If  the  plaintiff  below 
was  dissatisfied  with  the  decision  of  the  audi- 
tors, he  might  have  appealed  from  their  report 
within  the  time  limited  by  the  Act,  but  not 
having  done  so,  their  decision  became  final  and 
conclusive  against  him,  and  thenceforth  the 
doors  of  the  Common  Pleas  and  every  other 
judicial  tribunal  were  effectually  barred  against 
him  as  to  any  claim  or  claims  within  the  juris- 
diction of  the  county  auditors  at  the  time  his 
respective  accounts  were  audited,  settled,  and  ad- 
justed by  them.  This  proposition  was  definitelj 
reaffirmed  and  settled  in  the  case  first  above 
cited. 

Subsequently  the  same  principle  has  been 
settled  in  analogous  cases,  among  which  are 
Commonwealth  v.  Reitzel  (9  W.  <Jb  S.  109),  and 
Hutchinson  v.  Commonwealth  (6  Pa.  124).  In 
the  latter  case  it  was  held  that  the  settlement  of  a 
public  officer's  accounts  by  the  auditor-general 
unappealed  from  was  conclusive,  even  though  on 
the  face  of  the  account  it  was  apparent  that  an 
allowance,  authorized  by  an  Act  of  Assembly, 
was  not  made.  Mr.  Justice  Bell,  delivering  the 
opinion  of  the  Court  says :  By  declining  to  ap- 
peal, the  party  concedes  the  correctness  of  the 
settlement  in  every  particular,  and  he  cannot 
afterwards  be  permitted  to  aver  that  his  ac- 
quiescence was  induced  by  misapprehension  of 
the  law.  Admitting  this  to  be  true,  it  is  beyond 
the  power  of  the  ordinary  tribunals  to  afford  re- 
dress. If  injustice  has  been  done,  the  only  remedy 
is  to  be  found  in  the  exercise  of  the  extraordinary 
power  of  the  Legislature. 
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Judgment  reversed,  and  judgment  is  now 
entered  on  the  case  stated  in  favor  of  defendant 
below,  with  costs. 

NORTHAMPTON   COUNTY  V,   8T0CKBR. 

March  19,  1888.  The  Court.  This  case 
stated  presents  substantially  the  same  question 
that  was  involved  in  Northampton  County  v. 
Herman  (No.  358,  January  Term,  1888),  which 
has  just  been  decided^  For  reasons  given  in  the 
opinion  filed  in  that  case,  the  judgment  of  the 
Clourt  below  must  be  reversed. 

Judgment  reversed,  and  judgment  on  the  case 
stated  is  now  entered  in  favor  of  defendant  be- 
low, with  costs. 

Opinions  by  Sterrbtt,  J. 

Trunkkt  and  Clark,  JJ.,  absent 

H.  0.  O. 


Jan.  '88,  96.  February  23,  1888. 

In  re  Incorporation  of  the  Borough  of 
Taylorport. 

Boroughs — Incorporation  of— Majority  of  free- 
holders  must  sign  petition — Jurisdiction, 

The  Jurisdiction  to  grant  incorporation  to  a  proposed 
borough  cannot  be  exercised  in  a  case  which  is  doubt- 
ful as  to  the  fundamental  question  whether  a  majority 
of  the  freeholders  residing  within  the  proposed  limits 
have  signed  the  petition. 

This  want  of  Jnrisdiction  cannot  be  cured  by  the 
action  of  the  Ckxirt  in  reducing  the  proportions  of  the 
territory,  so  that  there  was  a  majority  of  those  that 
were  left  whose  names  were  on  the  petition. 

Certiorari  to  the  Quarter  Sessions  of  Lacka- 
wanna County. 

The  record  showed,  inter  alia,  the  following : 
On  June  7, 1886,  a  petition  was  presented  to  the 
Court  praying  for  the  incorporation  of  the  bor- 
ough of  Taylorport.  The  petitioners  alleged 
that  they  were  a  majority  of  the  freeholders  re- 
siding within  the  limits  of  the  proposed  borough. 
On  the  same  day  tlie  matter  was  referred  to  the 
grand  jury  who  reported,  on  June  11th,  that  they 
believed  it  to  be  expedient  to  grant  the  prayer 
of  the  petitioners. 

On  June  28th,  the  Delaware,  Lackawanna, 
and  Western  Railroad  Company,  John  P.  Cooper, 
and  Ira  Atherton  filed  the  following  exceptions  to 
the  report  of  the  grand  jury  r— 

(1)  The  petition  is  not  signed  by  a  majority  of 
the  freeholders  residing  within  the  proposed 
borough,  and  the  Court  has  no  jurisdiction  to 
grant  the  incorporation. 

(2)  The  boundaries  of  the  proposed  borough 
include  about  two  thousand  acres  of  land  belong- 
ing to  the  first  named  exceptants,  which  is  used 


for  farming  purposes,  and  said  farming  land  does 
not  comprise  any  village  or  collection  of  houses. 

(8)  That  including  such  farming  land  within 
the  proposed  borough  will  add  very  heavily  to 
their  taxes  and  will  confer  no  additional  benefit. 

(4)  That  the  village  of  Taylorville  is  a  small 
compact  settlement  along  the  river,  and  yet  the 
proposed  borough  is  laid  out  to  extend  two  and 
one  quarter  miles  up  and  down  the  river,  and 
over  one  mile  back  from  the  same.  And  the 
limits  are  unnecessary  for  the  accommodation  of 
the  village  and  excessive  and  burdensome  to  the 
owners  of  farming  land  included  within  it. 

The  Court,  Hand,  P.  J.,  filed  the  following 
opinion  on  these  exceptions :  **  There  are  three 
main  exceptions  which  need  consideration  in  dis- 
posing of  the  question  of  incorporation  of  this 
borough.  The  first  is  that  there  is  not  a  majority 
of  freeholders  on  the  petitions,  residing  within 
the  limits  of  the  proposed  borough.  The  second 
is  that  it  includes  a  large  amount  of  farming 
lands.  The  third  that  the  borough  is  not  ne- 
cessary. In  regard  to  the  first  there  would  appear 
to  be  at  least  some  doubt.  The  difference  in  the 
count  being  so  slight  that  the  change  of  two  or 
three  names  would  change  the  result,  and  as  to 
these  there  is  some  conflict  (First  assignment 
of  error.)  The  second  exception  is  sustained;  It 
is  clear  that  the  law  never  contemplated  so  much 
farming  and  wood  land  as  a  part  of  a  borough. 
The  map  shows  territory  proposed  for  the  borough 
over  two  miles  in  one  direction  and  nearly  that 
in  another,  with  small  communities  widely  sepa- 
rated from  each  other.  The  law,  however,  per- 
mits us  to  exclude  all  unnecessary  land  from  the 
limits  of  the  borough.  (Second  assignment  of 
error.)  In  regard  to  the  third  exception  we  find 
that  the  borough  is  a  necessity  within  proper 
limits.  We  also  find  that  by  excluding  the  farm 
lands  not  properly  included  it  leaves  a  majority 
of  the  petitioners  within  the  proposed  limits.'^ 
(Fourth  assignment  of  error.) 

The  Court  then  went  on  to  appoint  a  com- 
missioner to  prepare  a  new  draft  in  accordance 
with  his  suggestion  in  regard  to  the  reduction  of 
the  limits  of  the  proposed  borough. 

The  railroad  company  then,  by  their  agent, 
filed  an  affidavit  alleging  that  in  the  new  map 
prepared  by  the  commissioner  more  than  one-half 
the  land  was  farming  land  which  the  company 
did  not  propose  to  lay  out  in  lots,  that  they  had 
never  consented  to  the  erection  of  the  land  de- 
scribed in  said  map  into  a  borough,  and  that  they 
believed  that  a  majority  of  the  freeholders  in  the 
proposed  borough  were  opposed  to  the  erection  of 
the  same. 

On  October  24,  1887,  the  Court,  after  reciting 
the  changes  made  by  the  commissioner,  entered, 
iTUer  alia,  the  following  decree :  **  The  Court 
confirm  the  judgment  of  the  grand  jury,  and 
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order  and  decree  that  the  said  village  of  Taylor- 
ville  be  incorporated  into  a  borough  in  conformity 
with  the  prajer  of  the  petitioners  (except  so  far 
as  the  boundaries  are  changed  and  modified  bj 
this  order)."     (Fifth  assignment  of  error.) 

The  Delaware,  Lackawanna,  and  Western  Rail- 
road Company  then  took  this  writ  assigning  for 
error  :  The  action  of  the  Court  (1)  in  refusing 
to  sustain  the  first  exception  ;  (2)  in  reducing  the 
limits  of  the  proposed  borough ;  (3)  in  incorpora- 
ting a  farm  district  into  a  borough ;  (4)  in  holding 
that  by  excluding  a  portion  of  the  farm  lands,  a 
majority  of  the  proposed  petitioners  within  the 
proposed  limits  were  left ;  and  (5)  in  entering  the 
above  decree. 

William  If.  Jessup  (Horaee  E.  Hand  with 
him),  for  exceptants. 

In  order  to  give  the  Court  jurisdiction  it  must 
affirmatively  appear  that  a  majority  of  the  free- 
holders residing  within  the  proposed  limits  have 
signed  the  petition,  and  the  proposed  borough 
must  not  include  farming  lands. 

Borough  of  Little  Meadows,  28  Pa.  256  ',  35  Pa. 
835. 
The  Court  having  admitted  that  a  majority  of 
the  freeholders  resident  within  the  proposed 
limits  had  not  signed  the  petition,  sought  to  ac- 
quire jurisdiction  by  reducing  the  proposed  limits. 
so  as  to  exclude  sufficient  non-signing  resident 
freeholders  to  answer  the  statutory  requirements. 
This  could  not  be  done ;  if  there  was  no  jurisdic- 
tion there  was  no  case  for  the  Court  to  act  upon. 

Elliott  V.  Peirsol,  1  Peters,  328. 

YouDgman  v.  R.  R.  Co.,  65  Pa.  286. 

Brooks  V.  Stollej,  3  McLean,  523. 

Hepburn  v,  Dunlop,  1  Wheat.  179. 

LivingBtoD  v.  Van  Ingen,  1  Paine,  45. 
Frederick  W.  Gunster  {Charles  H.  WelUs  Yf'Mh 
him),  for  petitioners. 

A  question  of  fact  is  not  the  subject  of  review 
here  on  certiorari  to  the  Court  of  Quarter  Ses- 
sions. 

Borough  of  Quakertown,  3  Grant,  203. 

Kirk's  Appeal,  4  Casey,  185. 

Spring  Garden  Road,  7  Wright,  144. 
The  statutes  vest  the  discretion  in  the  Grand 
Jury  and  Courts  of  Quarter  Sessions  to  determine 
all  questions  of  fact,  and  expediency  in  a  proceed- 
ing to  incorporate  a  town  or  village.  An  appeal 
does  not  lie  from  the  decree  of  the  Quarter  Ses- 
sions. 

Appeal  of  Rhoads,  5  Out.  .284. 
The  question  of  the   limits  of  the   proposed 
borough  is  a  matter  within  the  discretion  of  the 
Court  of  Quarter  Sessions,  and  is  not  reviewable 
on  certiorari. 

Borough  of  Qaakertown,  3  Grant,  203. 

Borough  of  Sewickley,  12  Casey,  80. 

And  since  the  passage  of  the  Acts  of  1851  and 
1863  the  extent  and  character  of  the  land  are  not 
per  se  controlling  objections. 

Borough  of  Blooming  Valley,  6  P.  F.  8.  66. 


March  19,  1888.  Thb  Court.  The  first 
exception  to  the  report  of  the  grand  jury  was 
that ''  the  petition  is  not  signed  by  a  majority  of 
the  freeholders  residing  within  the  proposed  bor- 
ough, and  the  Court  has  no  jurisdiction  to  grant 
the  incorporation." 

The  Court  below  having  investigated  the 
several  exceptions  makes  this  disposition  of  the 
first :  <'  In  regard  to  the  first  there  would  appear 
to  be  at  least  some  doubt.  The  difference  in  the 
count  being  so  slight  that  the  change  of  two  or 
three  names  would  change  the  result,  and  as  to  these 
there  is  some  conflict."  We  are  cleariy  of 
opinion  that  this  finding  of  fact  in  r^^rd  to  the 
first  exception  deprives  the  Court  of  aH  jurisdic- 
tion to  entertain  the  petition  or  to  take  any  fur- 
ther steps  in  the  proceedings.  The  jurisdictioii 
to  grant  incorporation  to  a  proposed  borough  may 
not  be  exercised  in  a  case  which  is  doubtful  as  to 
the  fundamental  question  whether  a  majority 
of  the  freeholders  residing  within  the  proposed 
limits  have  signed  the  petition.  If  it  be  dpnbtfol 
whether  a  majority  have  signed,  it  certainly  does 
not  appear  that  a  majority  have  in  point  of  fact 
signed.  But  unless  a  majority  have  signed  there 
is  no  jurisdiction  to  entertain  the  petition.  There 
is  nothing  on  the  record  aflter  the  contest  upon 
this  question  arose  which  establishes  that  there 
was  a  majority  of  freeholders  who  signed  the 
petition,  and  this  defect  in  view  of  the  distinct 
finding  by  the  Court  that  there  was  doubt  upon 
that  vital  subject,  is  fatal  to  the  proceeding. 
The  Court  proceeded  to  cure  the  difficulty  by 
reducing  the  proportions  of  the  territory  so  that 
there  was  a  majority  of  those  that  were  lefi, 
whose  names  were  on  the  petition.  Bat  the 
Court,  having  lost  its  jurisdiction,  had  no  power 
to  make  such  an  order,  and  hence  it  was  of  no 
effect. 

The  order  of  the  Court  below  is  reversed,  the 
petition  and  all  proceedings  are  dismissed  and 
set  aside,  and  record  remitted  at  the  coet  of  the 
petitioners. 

Opinion  by  Oreem,  J. 

Trumket  and  Clark,  JJ.,  absent. 

w.  M.  8.,  jr. 


Oet.  '87, 162.  Novembo- 1, 1887. 

In  re  Road  in  Verona  Borough. 

Roads  and  highways —  ViewerSy  report  of^^Ex* 
ceptions  thereto —  When  to  be  made — Jurisdic- 
tion of  Court  to  appoint  viewers  OMd  lay  out 
road. 

When  a  road  is  wholly  within  boroagh  limits,  ths 
general  road  law  is  superseded  and  repealed  ))yihe 
Acts  of  Assembly  constituting  the  charter  of  the  bor- 
oagh ;  bat  that  is  not  the  law  with  reference  to  sach 
pablib  roads  as  are  or  may  be  opened  through  tbe 
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borough,  of  which  a  part  only  is  within  the  borough 
limits.  As  to  such  road,  there  is  nothing  in  the  bor- 
ough laws  to  repeal  the  general  law  or  repugnant  to  it. 

The  Court  of  Quarter  Sessions  has  jurisdiction  to  lay 
out  a  road  where  the  road  is  in  part  only  within  the 
borough  limits. 

After  the  report  of  the  viewers,  appointed  to  laj  out 
a  road,  has  been  confirmed  absolutely  by  the  Court,  it 
is  too  late  to  take  exceptions  thereto  which  are  purely 
technical. 

Certiorari  to  the  Quarter  Sessions  of  Allegheny 
County.  % 

Petition  by  certain  inhabitants  of  the  borough 
of  Verona  and  township  of  Penn  for  a  public 
road  to  lead  from  the  southern  end  of  Fourth 
Avenue  in  the  borough  of  Verona,  and  termi- 
nating at  a  point  on  the  public  road  known  as 
Vemer  Hill  Road,  at  or  near  the  property  of 
Henry  Morrow. 

The  facts  of  the  case  fully  appear  in  the  opin- 
ion of  the  Court,  Magee,  J.,  dismissing  the  pe- 
tition of  the  supervisors  of  roads  in  Penn  Town- 
ship, asking  to  have  the  confirmation  absolute  of 
the  report  of  viewers,  appointed  to  lay  out  the 
above  road,  set  aside ;  that  the  petitioners  be  per- 
mitted to  file  exceptions,  and  that  all  proceedings 
be  quashed.     This  opinion  was  as  follows : —    • 

'^  It  appears  that  on  December  12,  1885,  cer- 
tain of  the  inhabitants  of  the  borough  of  Verona 
and  township  of  Penn  presented  their  petition 
setting  forth  that  they  labored  under  great  incon- 
venience '  for  want  of  a  public  road  or  highway 
to  lead  from  the  southern  end  of  Fourth  Avenue 
in  the  borough  of  Verona,  to  a  point  on  the  public 
road  known  as  Vemer  Hill  RcMid,  at  or  near  the 
property  of  Henry  Morrow,'  and  Charles  Davis, 
artist,  W.  H.  Tomlinson,  and  Peter  Best  were 
appointed  viewers  to  make  report  to  March  Ses- 
sion, 1886.  This  order  to  view  was  extended 
and  made  returnable  to  June  Session,  1886,  and 
on  June  7,  1886,  the  report  was  presented  in 
open  Court  and  confirmed  nm,  and  was  at  Sep- 
tember Session,  1886,  confirmed  absolutely,  no 
exception  having  been  taken  thereto. 

^<  An  order  to  open  having  been  issued,  the 
supervisors  of  roads  in  Penn  Township  presented 
a  petition  to  Court  on  the  26th  of  March,  1887, 
asking  that  the  confirmation  absolute  be  set  aside, 
and  that  the  petitioners  be  permitted  to  file  excep- 
tions and  that  all  proceedings  may  be  quashed,  for 
reasons  in  said  petition  specified. 

^*  The  Court,  on  the  presentation  of  the  petition, 
granted  a  rule  to  show  cause  why  the  prayer 
should  not  be  granted,  returnable  to  April  2, 
1887.  / 

"  To  this  rule  the  petitioners  for  the  road  by 
their  counsel  file  certain  reasons  upon  which  they 
ask  the  rule  to  be  discharged. 

<*  On  these  papers  and  certain  affidavits  read, 
this  case  came  on  to  be  heard. 


^^  It  is  admitted  that  the  time  for  filing  excep- 
tions or  review  had  fully  expired  before  the  pres- 
ent proceeding  was  begun.  Under  the  circum- 
stances, therefore,  I  deem  it  essential  that  good 
and  sufficient  reason  should  be  given  before  the 
proceedings  are  disturbed.  It  is  our  duty  there- 
fore to  examine  the  reasons  assigned  and  ascer- 
tain if  they  demand  the  interference  of  the  Court 
in  the  mode  indicated. 

<<  The  first  and  second  reasons  assigned  relate 
to  the  jurisdiction  of  the  Court,  and  are,  I*  take 
it,  the  material  exceptions  specified  in  the  peti- 
tion. The  want  of  jurisdiction  if  a  valid  objec- 
tion may  be  raised  at  any  time  in  the  proceed- 
ings. These  two  exceptions  are  to  this  effect 
that  the  Court  had  no  jurisdiction  to  entertain 
the  proceedings  because  the  burgess  and  town 
council  alone  have  the  authority  to  locate  and 
open  a  highway  or  road,  or  any  part  thereof ^ 
within  the  limits  of  the  borough,  and  that  the  pe- 
tition and  certificate  do  not  show  that  the  Court 
had  jurisdiction. 

"  When  the  street  is  wholly  within  the  borough 
limits,  the  general  road  law  is  superseded  and 
repealed  by  the  general  borough  law — that  is 
when  the  street  begins  and  ends  within  the  bor- 
ough limits ;  but  that  is  not  the  law  with  refer- 
ence to  such  public  roads  as  are  or  may  be  opened 
through  the  borough  of  which  a  part  only  is  within 
the  borough  limits.  ^  As  to  such  road,  there  is 
nothing  in  these  Acts  (borough  laws)  to  repeal 
the  general  law  or  repugnant  to  it'  (Somerset  and 
Stoystown  Road,  74  Pa.  St.  61 ;  South  Chester 
Road,  80  Id.  870).  These  autjiorities  settle  the 
question  of  jurisdiction  where  the  road  is  in  part 
only  in  the  borough  limits. 

'<  It  is  conceded  that  in  point  of  fact  the  road 
involved*  in  this  proceeding  is  partly  in  the  bor- 
ough and  partly  in  Penn  Township,  but  it  is  con- 
tended that  it  does  not  affirmatively  appear  in  the 
petition  and  certificate,  and  that,  therefore,  the 
road  must  be  regarded  as  wholly  within  the  bor- 
ough limits.  I  take  it  that  in  order  to  defeat  the 
proceeding  on  the  ground  of  want  of  jurisdiction, 
it  ought  to  affirmatively  appear  upon  the  record 
that  the  road  is  wholly  in  the  borough,  and  this 
cannot  be  said  to  be  the  case.  It  further  seems 
to  me  that  the  right  of  the  supervisors  of  Penn 
Township  to  be  heard  depends  solely  upon  the 
fact  that  the  road  extends  into  the  township  of 
Penn,  otherwise  what  possible  interest  can  the 
supervisors  of  Penn  Township  have  in  the  pro- 
ceedings ?  It  cannot  be  that  the  supervisors  of  a 
township  can  intervene  because  the  sum  of  $50 
has  been  assessed  to  Allegheny  County.  Any 
objection  in  that  respect  must  come  from  the 
county  authorities.  I  cannot  say  that  the  Court 
had  no  jurisdiction. 

<<  3.  This  reason  is  that  the  petition  for  the 
road  and  report  of  viewers  as  jk>  the  termini  and 
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route  of  the  said  road  are  too  vague,  indefintte, 
and  uncertain.  I  do  not  assent  to  this  exception; 
I  regard  it  as  not  well  taken. 

<*  4.  This  exception  is  as  follows :  'It  appears 
from  the  said  report  of  viewers  thftt  the  same 
viewers  appointed  by  the  Court  did  not  view  and 
locate  the  road  described  in  the  said  report  or 
sign  the  said  report.' 

"  Charles  Davis,  the  county  surveyor,  was  the 
artist  viewer  appointed  by  the  Court ;  his  name 
does  not  appear  to  the  report,  but  in  place  thereof 
the  name  of  W.  W.  Shaw.  Mr.  Shaw  is  the 
deputy  of  Mr.  Davis,  who  is  the  county  engineer. 
It  is  admitted  that  Mr.  Davis  might,  under  the 
law,  act  by  his  deputy.  He  did  so  act  by  deputy, 
but  it  is  contended  that  the  evidence  thereof  ought 
to  appear  upon  the  face  of  the  report,  and  that 
cannot  be  shown  by  certificate  subsequently  filed. 
I  do  not  feel  prepared  to  say  as  a  matter  of  law 
that  it  cannot  be  shown  that  the  persons  making 
the  view  and  signing  the  report,  were  the  persons 
contemplated  and  authorized  by  law  to  act  as 
viewers.  In  this  particular  instance  the  county 
engineer  certifies  to  the  fact  that  W.  W.  Shaw  is 
deputy  engineer  of  Allegheny  County,  duly  ap- 
pointed under  the  Act  of  24th  of  February,  1878, 
and  as  such  was  duly  deputed  by  him  to  survey 
and  locate  the  road  in  Verona  Borough  and  Penn 
Township,  as  per  order  of  Court  made  December 
12,  1885,  and  that  said  deputation  was  at  the 
time  inadvertently  omitted  on  said  order  of  Court. 
This  certificate  appears  on  file,  but  not  by  leave 
of  Court,  and  it  is  urged  that  it  can,  therefore, 
have  no  weight  in  the  matter.  If  the  duly  au- 
thorized party  signs  the  report,  the  omission  to 
state  his  authority  to  act  and  sign  ought  not  to 
vitiate  the  proceeding.  The  objection,  I  take  it, 
is  entirely  technical,  and  to  avail  ought  to  have 
been  taken  in  the  time  prescribed  by  law  for  the 
filing  of  exceptions.  Besides  the  signatures  of 
the  majority  of  the  viewers  is  all  that  the  law 
requires. 

*'  5th  exception.  Because  the  supervisors  of 
roads  of  said  township  of  Penn  received  no  notice 
of  the  said  proceeding,  or  of  the  time  and  place 
of  meeting  6f  the  said  viewers.  The  report  of  the 
viewers  says  that  having  *  met  pursuant  to  legal,' 
etc.,  and  the  affidavits  in  the  case  state  notices 
were  properly  given,  and  nothing  to  contradict  is 
prdduced  by  the  supervisors.  It  cannot  be  as- 
sumed that  the  legal  notices  were  not  given  in  the 
ca^e. 

*<  6th.  This  exception  relates  to  expense  of 
opening,  etc.  If  we  were  to  regard  this  excep- 
tion as  one  which  now  ought  to  have  considera- 
tion, we  would  be  compelled  to  say  under  the 
proofs  as  they  appear  in  the  affiadavits  on  file  that 
the  weight  of  evidence  would  be  against  interfer- 
ence by  the  Court  on  that  account. 

^<I  have  now  considered  all  of  the  reasons 


assigned  by  the  petitioners  for  the  interference  of 
the  Court  with  the  opening  of  the  road  in  ques- 
tion. I  do  not  think  that  the  prayer  of  the  peti- 
tioners should  be  granted." 

Whereupon  the  supervtsOTs  took  this  writ,  as- 
signing for  error  the  action  of  the  Court  in  dis- 
missing their  petition. 

J,  P,  Hunter^  for  plaintiff  in  error. 
The  Court  has  full  power  and  authority  to  set 
aside  the  order  confirming  absolutely  the  report 
of  viewers,  and  to  permit  exceptions  to  the  con- 
firmation thereof  to  be  filed. 

Road  in  Sterrett  Township,  19  Wbbklt  Notes,  76. 

Road  in  Brown  Township,  33  P.  L.  J.  417. 

Chartier'B  Township  Road,  12  Wright,  314.  ^ 
The  Court  of  Quarter  Sessions  had  no  juris- 
diction to  entertain  these  proceedings,  it  appear- 
ing the  road  is  within  the  borough  of  Verona. 

In  re  Liberty  Alley,  8  Barr,  381. 

Church  Road,  5  W.  &  S.  200. 

Verona  Borough  Appeal,  12  Out.  83. 

EastoD  Road  Case,  3  Rawle,  198. 

South  Chester  Road,  80  Pa.  St.  372. 

Osage  Street^  9  Norris,  117. 
The  case  of  Stoystown  Road  (74  Pa.  St.  61), 
relied  upon  by  the  Court  below,  was  the  widen- 
ing of  a  highway  which  extended  through  the 
borough — not  the  locating  of  a  road  in  a  borough 
in  which  there  is  already  laid  out  a  general  plan. 
The  case  should  not  be  further  extended. 

Arch.  H,  Row  and  y  Jr.^  for  defendant  in  error. 
Exceptions  to  the  report  of  viewers  cannot  be 
allowed  after  the  time  prescribed  by  statute  for 
filing  them. 

In  re  Walnut  Street,  31  Leg.  Int.  332. 

Road  in  Silver  Lake  Township,  3  W.  &  S.  659. 

Road  in  Otteroreek  Township,  8  Out.  261. 
The  Court  has  jurisdiction  with  reference  to 
such  public  roads  as  are  or  may  be  opened  through 
a  borough,  of  which  a  part'  only  is  within  the 
borough  limits. 

Somerset  and  Stoystown  Road,  74  Pa.  St.  61. 

South  Chester  Road;  80  Pa.  St.  370. 

The  termini  of  the  road  are  designated  with 
sufficient  certainty.  It  is  a  sufficient  description 
if  the  road  terminates  at  a  public  road,  though  no 
point  in  such  road  be  specified,  or  if  the  owner 
of  a  property  at  the  termini  is  named  on  the 
public  road. 

Miller's  Road,  9  S.  &  R.  35. 

Kyle's  Road,  4  Yates,  514. 

Road  in  in  Moon  Township,  8  Central  Rep.  837. 

Road  in  South  Abington  Township,  16  Wbbklt 
Notes,  404. 

January  8,  1888.  Thb  Court.  In  their 
petition  to  the  Court  of  Quarter  Sessions  certain 
inhabitants  of  Penn  Township  and  Verona 
Borough  represented  that  they  labored  "  under 
great  inconvenience  for  want  of  a  public  road,  to 
lead  from  the  southern  end  of  Fourth  Avenue  in 
the  borough  of  Verona  to  a  point  on  the  public 
road  known  as  the  Verner  Hill  Road  M  or  near 
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the  property  of  Henrj  Morrow,"  and  asked  for 
the  appointment  of  proper  persons  to  view  and 
lay  out  the  proposed  road.  Viewers  were  accord- 
ingly  appointed,  who,  after  complying  with  the 
requirements  of  the  road  law,  as  to  notice,  etc., 
proceeded  to  discharge  the  duties  of  their  appoint- 
ment, and  in  due  time  reported  in  favor  of  a  pub- 
lic road  between  the  termini  named  in  the  peti- 
tion, giving  the  several  courses  and  distances  of 
the  same.  Their  report  was  regularly  approved 
and  width  of  road  fixed  a^  thirty-three  feet.  In 
due  course  and  without  objection  from  any  one, 
the  report  was  confirmed  absolutely  and  order  to 
open  the  road  served  on  the  supervisors  of  Penn 
Township  in  which  it  was  located.  Instead  of 
proceeding  to  obey  the  order  of  Court  these  gen- 
tlemen then  presented  their  petition,  reciting  the 
action  of  the  Court,  alleging  want  of  jurisdiction 
to  do  what  had  been  done,  etc.,  and  praying  that 
the  order  confirming  the  report  of  viewers  be  set 
aside  and  all  proceedings  'quashed.  A  rule  to 
show  cause  was  thereupon  granted  and  a  stay  of 
proceedings  ordered  by  the  Court.  After  hear- 
ing and  due  consideration  of  the  reasons  assigned 
for  revoking  the  order  of  confirmation,  the  peti- 
tion was  very  properly  dismissed  at  the  costs  of 
the  petitioners. 

In  view  of  what  has  been  said  by  the  learned 
Judge  of  the  Court  below  in  his  opinion  disposing 
of  the  application,  we  deem  it  unnecessary  to 
notice  specially  any  of  the  nine  specifications  of 
error.     There  is  no  merit  in  either  of  them. 

Proceedings  afiirmed,  and  ordered  that  the 
costs  be  paid  by  the  petitioners. 

Opinion  by  Sterrett,  J. 

Tbdnket  and  Clark,  JJ.,  absent. 

8.  H.  T. 


(llommon  Pleas. 


C.  P.  Dauphin  Co, 

Commonwealth  v.  Delaware  Division 
Canal  Company. 

Taxes  and  taxation — Act  of  June  30^  1B85— 
Section  four  thereof  unconstitutional-^  Uni- 
formity of  taxation — Corporate  loans — Nomi- 
nal and  actual  value. 

Section  four  of  the  Revenue  Act  of  June  30,  1885  (P. 
L.  194),  which  provides,  inter  alia,  that  the  treasurers  of 
corporations  doing  business  in  this  State  shall  assess  a 
tax  of  three  mills  "  upon  the  nominal  value  of  each  and 
every  evidence  of  debt"  of  said  corporations,  issued  to 


and  held  by  residents  of  this  Commonwealth,  said  tax  to 
be  deducted  from  the  interest  paid  upon  said  evidences  of 
debt,  is  unconstitutional  and  void,  in  that  it  violates  J  i. 
Art  IX.  of  the  Constitution  of  Pennsylvania,  providing 
that  '*  all  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax." 

The  nominal  value  of  corporate  loam  often  greatly  dif- 
fers from  their  actual  value ;  sometimes  doubling  the  lat- 
ter, and  again  falling  far  below  it.  And  the  sissessment 
of  a  tax  upon  the  nominal  value  of  said  loans  under  {  4 
of  said  Act  of  1885  is  at  such  variance  >yith  the  method 
of  taxation  outlined  in  {  I  of  said  Act  as  to  amount  to  a 
violation  of  the  above  constitutional  provision  requiring 
uniformity  of  taxatidn. 

The  facts  fully  appear  in  the  opinion,  infra. 

John  F.  Sanderson^  deputy  attorney-general, 
and  William  S.  Kirkpatrick^  attorney-general, 
for  the  Commonwealth. 

Af.  E.  Olmsted^  for  defendant. 

April  23,  1888.  The  Court.  This  case 
was  tried  by  the  Court  as  provided  by  the  Act 
of  April  22,  1874. 

It  originated  in  an  account  settled  May  20, 
1887,  by  the  auditor-general  and  State  treasurer 
against  the  defendant  for  <'  tax  on  scrip,  bonds, 
and  certificates  of  indebtedness,*'  from  which 
settlement  defendant  entered  an  appeal  to  this 
Court,  as  authorized  by  the  Act  of  181 1,  rela- 
tive to  public  accounts. 

We  find  from  the  evidence  the  following 
£acts: — 

1.  The  Delaware  Division  Canal  Company, 
defendant,  is  a  corporation  of  the  State  of 
Pennsylvania,  chartered  in  1858,  and  having 
authority  to  borrow  money,  issue  bonds,  and 
secure  the  same  by  mortgage. 

2.  In  pursuance  of  this  authority,  defendant 
has  issued  bonds  secured  by  mortgage  to  the 
amount  of  $800,000^  all  of  which  were  out- 
standing during  the  year  ending  with  the  first 
Monday  of  November,  1886,  and  were  held  as 
follows: — 

By  non-residents  of  Pennsylvania  f  100,000  00 
By  residents  of  Pennsylvania  .  .  285,000  00 
By  the  Lehigh  Coal  and  Navigation 

Company,  a  corporaticm  of  the 

State  of  Pennsylvania  .  .  .  306,000  00 
By  other  corporations  of  the  State 

of  Pennsylvania 109,000  00 

3.  No  interest  was  paid  upon  the  $306,000  of 
bonds  held  by  the  Lehigh  Coal  and  Navigation 
Company,  nor  was  any  due  or  payable.  By  the 
terms  of  an  agreement  of  lease  between  the  two 
companies,  those  bonds  are  not  to  bear  interest 
until  the  termination  of  the  lease.  Upon  the 
remaining  $494,000  of  bonds  interest  was  paid 
upon  the  first  days  of  January  and  July,  but  the 
company,  denying  the  validity  of  the    fourth 
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section  of  the  Act  of  1885,*  did  not  deduct  and 
pay  into  the  State  treasury  the  State  tax  of  three 
mills,  as  required  by  said  section. 

4.  The  nominal  or  par  value  of  bonds  and 
mortgages  issued  by  corporations  is  no  certain 
measure  of  their  actual  value  which  is  often 
either  above  or  ^elow  their  par  value ;  the  actual 
value  being  dependent  upon  the  value  of  the 
property  mortgaged,  the  rate  of  interest,  the 
date  of  maturity,  and  other  conditions;  some 
bonds  upon  which  interest  is  regularly  paid  sell- 
ing as  low  as  fifty  cents  on  the  dollar,  and  others 
as  high  as  one  hundred  and  fifty.  The  actual 
and  par  values  of  mortgages  issued  by  individ- 
uds  agree  more  nearly  than  those  of  mortgages 
issued  by  corporations, 

5.  There  are  owned  by  residents  of  Pennsyl- 
vania large  amounts  of  bonds  and  mortgages  is- 
sued by  foreign  corporations  not  doing  business 
in  this  State,  and  not  subject  to  the  provisions  of 
the  fourth  section  of  the  Act  of  June  30,  1885, 
but  taxable  at  their  actual  value  under  the  first 
section,  the  actual  value  of  some  of  which  bonds 
is  much  above,  and  others  much  below,  their 
nominal  or  par  value. 

6.  The  settlement  appealed  from  is,  as  stated 
therein,  based  upon  section  4  of  the  Act  of  June 
30,  1885  (P.  L.  193).  Tax  is  charged  therein 
upon  all  the  bonds  of  the  company  defendant 
except  the  one  hundred  thousand  held  by  non- 
residents of  the  State. 

We  think  a  brief  history  of  prior  legislation, 
similar  to  that  now  before  us,  and  of  judicial 
decision  thereon,  will  aid  us  to  understand  and 
determine  the  questions  involved  in  this  case. 

The  Act  of  June  30,  1885,  on  which  the  set- 
tlement of  account  and  claim  for  taxes  in  this 


♦  This  section  is  as  follows:  "  Section  4.  That  here- 
after it  shall  be  the  duty  of  the  treasurer  of  each  private 
corporation,  incorporated  by  or  under  the  laws  of  this 
Commonwealth,  or  the  laws  of  any  other  State,  or  of  the 
United  States,  and  doing  business  in  this  Commonwealth, 
upon  the  pa3rment  of  any  interest  on  any  scrip,  bond,  or 
certificate  of  indebtedness  issued  by  said  corporation  to 
residents  of  this  Commonwealth,  and  held  by  them,  to 
assess  the  tax  imposed  and  provided  for  State  purposes 
upon  the  nominaJ  value  of  each  and  every  said  evidence 
of  debt,  and  to  report  on  oath,  annually  on  the  first  Mon- 
day of  November,  to  the  Auditor-General  the  amount  of 
indebtedness  of  the  corporation  owned  by  residents  of 
this  Commonwealth,  as  nearly  as  the  same  can  be  ascer- 
tained ;  and  it  shall  be  his  further  duty  to  deduct  three 
mills  on  every  dollar  of  the  interest  paid  as  aforesaid  and 
return  the  same  into  the  State  treasury  within  fifteen  days 
after  the  thirty-first  day  of  December  in  each  year ;  and 
his  compensation  for  his  services  shall  be  the  same  that 
city  and  borough  treasurers  receive  for  similar  services ; 
and  for  every  failure  to  assess  and  pay  said  tax  and  make 
report  as  aforesaid,  the  Auditor-General  shall  add  ten  per 
centum  as  a  penalty  to  the  amount  of  the  tax ;  in  (on)  pay- 
ment of  said  ux  by  a  corporation  the  bonds,  certificates, 
or  other  evidences  of  indebtedness  issued  by  it  shall  be 
exempt  from  all  other  taxation  in  the  hands  of  the  holders 
of  the  same." 


case  is  based,  is  a  second  supplement  to  the  Act 
of  June  7,  1879,  entitled  **An  Act  to  provide 
revenue  by  taxation,"  the  first  supplement  being 
the  Act  of  June  10,  1881.  The  taxing  sectionsof 
these  three  Acts  are  substantially  identical  and 
are  in  effect  the  same  as  the  taxing  section  of  the 
Act  of  April  29,  1844.  They  all  tax,  among 
other  things,  **  mortgages,  money  owing  by  sol- 
vent debtors,  whether  by  promissory  note,  penal 
or  single  bill,  bond,  or  judgment;"  the  Acts  of 
1844  and  1885,  at  the  rate  of  three  mills  on  every 
dollar  of  the  value  thereof;  and  the  Acts  of 
1879  and  1 88 1  at  four  mills. 

Under  the  Act  of  1844  and  other  tax  laws  in 
force,  the  tax  on  the  mortgages  and  evidences  of 
indebtedness  of  railroads  and  other  private  cor- 
porations, which  we  shall  hereafter  in  this  opin- 
ion style  corporate  loans,  was  levied,  assessed, 
and  collected  by  the  same  officers,  process,  and 
machinery  as  other  State  and  county  rates  and 
levies.  The  several  ^assessors  were  required  to 
value  them  as  all  other  objects  of  taxation, 
''according  to  the  actual  value  thereof,  and  at 
such  rates  and  prices  for  which  the  same  would 
separately  d<fna  fide  sell."    (Act  May  15,  1841, 

P.  L.  395) 

An  attempt  was  made  by  the  Act  of  1879  ^^ 
change  the  mode  of  levying  the  tax  on  corporate 
loans.  After  exempting  them  from  taxation, 
except  for  State  purposes,  it  enacted  that  "All 
corporations  paying  interest  on  loans  hereby 
taxed  for  State  purposes  only,  shall  deduct  the 
said  tax  from  the  said  interest  and  pay  the  same 
into  the  State  treasury." 

To.  this  provision  was  added,  in  section  2  of  die 
Act  of  1881 ,  a  clause  requiring  the  corporations  to 
report  annually  in  the  month  of  November  the 
amount  of  indebtedness  upon  which  they  had 
paid  interest. 

Accounts  having  beeq  settled  against  numerous 
corporations,  under  these  Acts,  for  tax  on  corpo- 
rate loans  for  the  years  1880  and  1881,  appods 
were  taken  by  the  corporations  to  this  Court, 
when  it  was  contended  on  their  behalf  that  as 
there  was  no  means  of  assessment  provided  by 
the  Acts,  it  was  still  the  duty  of  the  local  asses- 
sors, in  making  the  assessment  for  the  years  in 
question  to  value  and  assess  corporate  loans  with 
the  other  subjects  of  taxation  in  the  hands  of  their 
owners.  That  in  discharge  of  this  duty  the  as- 
sessors, acting  as  officers  of  the  Commonwealth, 
had  made  such  assessments  and  had  made  due 
and  prc^r  returns  thereof,  which  had  been  ac- 
cepted and  acted  upon  by  the  revenue  officers  of 
the  State,  and,  therefore,  it  must  be  assumed  that 
they  had  performed  their  whole  duty  in  the 
premises,  and  that  their  returns  were  full  and 
true,  not  only  as  to  all  classes  of  subjects,  bat 
also  all  objects  taxable  in  said  classes,  including 
these  loans,  and  that,  therefore,  the  tax  upon 
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them  must  be  presumed  to  have  been  collected 
by  the  ordinary  mode  of  collecting  State  and 
county  taxes. 

This  Court  found  the  facts  to  be  as  claimed, 
and  decided  that  the  necessary  conclusion  of  law 
was  that  the  tax  had  been  paid,  and  therefore  en- 
tered judgment  for  defendants,  and  on  writ  of 
error  to  the  Supreme  Court  this  judgment  was  af- 
firmed. (Commonwealth  v.  Lehigh  Valley  R.  R. 
Co.,  104  Pa.  St.  89,  decided  October'2,  1883.) 

Thereupon,  at. the  next  session  of  the  Legisla- 
ture, the  Act  of  June  30,  1885,  was  passed,  as  a 
further  supplement  to  the  Act  of  1879.  In  it  no 
change  was  made  in  the  subjects  of  taxation,  but 
the  rate  is  changed  from  four  mills  *^  to  three 
mills  on  the  dollar  of  the  value''  of  the  taxable 
subjects  annually.  And  in  section  4  it  is  made 
the  duty  of  the  treasurer  of  each  private  corpora- 
tion, on  the  payment  of  interest  on  its  indebted- 
ness to  residents  of  the  State,  **  to  assess  the  tax 
imposed  and  provided  for  State  purposes  upon 
the  nominal  value  of  each  and  every  said  evidence 
of  debt,"  while  section  6  provides  that  corporate 
loans  and  indebtedness  shall  not  be  returned  to, 
nor  assessed  by,  the  local  assessor. 

Accounts*  having  been  settled  against  numer- 
ous corporations  under  section  4  of  this  Act,  ap- 
peals have  been  taken,  and  one  of  these  is  now 
before  us. 

It  is  obvious  that  the  defence  set  up  in  the  case 
above  referred  to,  cannot  be  interposed  in  this, 
for  as  we  have  seen  section  6  of  the  Act  with- 
draws corporate  loans  from  the  jurisdiction  of  the 
local  assessors,  and  there  can  therefore  be  no  pre- 
sumption that  they  have  been  assessed  in  any 
other  mode  than  that  prescribed  by  section  4  of 
the  Act  of  1885, 

But  the  defendants  contend  that  the  setdement 
now  in  question  is  illegal  and  invalid  because 
(among  other  reasons)  sec^tion  4  is  repugnant  to 
the  clause  of  the  Constitution  of  1874,  which  or- 
dains that  <<  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax."  The  argument 
is  that  the  taxing  section  of  the  Act  subjects  all 
the  taxable  subjects  therein  designated,  including 
corporate  loans,  to  a  tax  of  three  mills  on  the 
dollar  of  their  value ;  that  all  the  other  subjects 
are  valued  and  taxed  according  to  such  value  by 
the  local  assessors,  while  corporate  loans  are, 
without  being  valued  and  assessed,  taxed  at  their 
nominal  value.  And  it  is  averred,  and  we  have 
found  as  one  of  the  facts  in  the  case,  that  their 
nominal  value  is  no  certain  measure  of  their  actual 
value,  which  is  often  much  greater,  and  often 
much  less ;  so  that  in  many  instances  the  tax  is 
much  more,  and  in  many  others  much  less,  than 
it  would  be  if  imposed  upon  the  actual  value  of 
each  several  taxable  subject. 

To  appreciate  correctly  the  force  of  this  argu- 


ment, we  must  understand  clearly  the  nature  of 
the  tax  in  question.  This  we  can  readily  do  from 
the  decision  in  the  case  referred  to  above.  It  is 
there  demonstrated  that  it  is  a  tax  on  property, 
and  that  when  this  property  is  made  taxable  at 
three  mills  on  the  dollar  of  its  value,  its  actual  cash 
value  is  intended. 

But  if  it  is  a  tax  on  property,  it  cannot  be 
levied  without  an  assessment.  And  if  the  prop- 
erty is  taxable  at  a  given  rate  upon  its  actual  cash 
value,  the  assessment  must  include  a  valuation. 

A  valuation  **  is  a  necessary  part  of  every  as* 
sessment  of  taxes  which  is  governed  by  a  ratio  or 
percentage.  There  can  be  no  rate  or  percentage 
without  a  valuation."  (Mr.  Justice  Miller  in 
People  V,  Weaver,  100  U.  S.  545.) 

**  Of  the  necessity  of  an  assessment  no  ques- 
tion can  be  made.  Taxes  by  valuation  cannot 
be  apportioned  without  it.  Moreover  it  is  the 
first  step  in  the  proceedings  against  individual 
subjects  of  taxation,  and  is  the  foundation  of  all 
which  follows  it.  Without  an  assessment  they 
have  no  support,  and  are  nullities."  (Cooley, 
Const.  Lim.  259.)  **  The  tax  of  a  citizen  is  the 
result  of  the  rate  applied  to  the  value  of  the 
property  which  he  owns,  and  he  is  not  taxed 
until  the  rate  is  thus  applied  by  some  legal  mode 
of  adjustment ;  no  duty  of  payment  arises,  no 
proceeding  to  collect  can  be  sustained  until  the 
tax  is  thus  created."  (Commonwealth  v,  Le- 
high Valley  R.  R.  Co.,  supra,  p.  loi,  per 
Clark,  J.) 

It  was  no  doubt  the  judgment  in  this  case 
which  led  to  the  insertion  in  the  Act  of  1885, 
which,  as  we  have  seen,  is  a  supplement  to  the 
Act  of  1879,  ^^^^  before  the  Court,  of  the  pro- 
vision in  section  4,  making  it  the  duty  of  the 
treasurer  of  corporations,  on  the  payment  of 
interest  to  residents  of  the  Commonwealth,  **  to 
assess  the  tax  imposed  and  provided  for  State 
purposes" — which  is  the  tax  imposed  by  section 
I  of  the  Act — upon  the  nominal  value  **of  the 
corporate  loan." 

Bearing  in  mind  that  the  tax  in  question  here 
is  by  the  express  terms  of  the  Act  imposing  it, 
a  tax  of  *  *  three  mills  on  the  dollar  of  the  value" 
of  the  taxable  subjects,  and  that  this  means  actual 
cash  value,  it  might  well  be  questioned  whether 
an  assessment  of  the  tax  '*  upon  the  nominal 
value  of  each  and  every  said  evidence  of  debt," 
is  such 'an  application,  of  the  rate  to  the  value  of 
the  property,  as  would  amount  to  a  valid  tax, 
especially  when  such  assessment  is  not  in  any 
respect  the  result  of  the  exercise  of  the  judgment 
of  the  person  making  it,  but  merely  an  arith- 
metical calculation  made  in  obedience  to  the 
mandate  of  the  law. 

But  let  us,  for  the  sake  of  the  argument^ 

I  assume  that  the  assessment  prescribed  in  section 
4,  is,  so  far  as  the  principle  of  the  valuation  is 
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concerned,  a  valid  assessment.  We  have  then 
this  state  of  affairs :  All  mortgages  and  loans 
are,  by  section  i  of  the  Act,  taxable  at  the  rate 
of  three  mills  on  thp  dollar  of  their  actual  cash 
value,  and  all  of  them,  except  corporate  mort- 
gages and  loans,  are  in  practice  so  taxed ;  while 
corporate  mortgages  and  loans,  which  are  un- 
doubtedly embraced  in  the  general  terms,  "all 
mortgages  and  loans,"  are  in  practice  taxed  at 
the  rate  of  three  mills  on  their  nominal  value, 
which  often  differs  by  one  hundred  per  centum 
from  their  actual  value,  so  that  the  tax  is  in 
many  cases  double,  and  in  others  not  more  than 
one-half  the  amount  it  would  be  if  the  tax  were 
upon  the  actual  value;  with  the  result  that  of 
two  persons  owning  taxable  property  of  exactly 
the  same  value,  one  is  taxed  twice  as  much  as 
the  other,  and  this  not  because  of  any  defect  in 
the  working  of  the  law,  but  as  a  necessary  result 
of  its  provisions.  And  the  question  to  be 
answered  is,  are  taxes  so  levied  and  assessed 
uniform,  within  the  meaning  of  that  term  as 
employed  in  the  Constitution? 

It  must  be  conceded  that  the  uniformity  re- 
quired is  not  absolute,  for  as  said  by  Mr.  Justice 
Miller,  in  State  Railroad  Tax  Cases  (92  U.  S. 
612),  ''perfect  equality  and  perfect  uniformity 
of  taxation  as  reg^ds  individuals  or  corporations, 
or  the  different  classes  of  property  subject  to 
taxation,  is  a  dream  unrealized.  It  may  be 
admitted  that  the  system  that  most  nearly  attains 
this  is  the  best.  But  the  most  complete  system 
that  can  be  devised,  must,  when  we  consider  the 
immense  variety  of  subjects  which  it  embraces, 
be  imperfect.  And  when  we  come  to  its  appli- 
cation, ....  made  by  men  whose  judg- 
ments and  opinions  must  vary  as  they  are 
affected  by  all  the  circumstances  brought  to  bear 
upon  each  individual,  the  result  must  inevitably 
partake  largely  of  the  imperfection  of  human 
nature  and  of  the  evidence  on  which  human 
judgment  is  founded/* 

This  extract  points  out  very  clearly  one  of  the 
limitations  with  which  the  requirement  of  uni- 
formity must  be  understood.  Taxes  are  uniform 
in  the  sense  of  the  Constitution,  when  any  in- 
equality of  burden  which  results  from  their  im- 
position is  due  to  the  imperfect  knowledge  or 
judgment  of  the  persons  whose  duty  it  is  to  assess 
them. 

When,  however,  the  law  itself  is  so  framed 
that  it  necessarily  produces  gross  inequality  of 
burden,  no  matter  how  perfectly  it  may  be  ad- 
ministered, it  would  seem  impossible  to  avoid 
the  conclusion  that  it  violates  the  mandate  of 
the  Constitution. 

If  some  of  the  subjects  of  a  given  class  were 
not  taxed  at  all  while  others  were,  there  would, 
of  course,  be  a  gross  inequality  in  that  the  bur- 
den would  fall  on  one  and  not  on  the  other. 
But  this  is  forbidden  by  clause  2,  of  Article  IX., 


which  ordains  that  all  laws  exempting  property 
— other  than  certain  enumerated  subjects — shall 
be  void.  Hence  if  any  given  class  of  subjects 
be  taxed,  none  belonging  to  that  class  can  be 
exempted. 

The  mandate  in  favor  of  uniformity  in  section 
I  means  more  than  this.  It  is  not  satisfied  until 
the  taxes  which  are  imposed  upon  all  the  sub- 
jects of  a  given  class  are  so  imposed  that  each 
person  owning  the  same  species  of  property  shall 
pay  the  same  amount  of  tax  upon  the  same  value, 
when  that  has  been  ascertained  by  the  proper  au- 
thority. The  values  need  not,  of  course,  be  ab- 
solutely the  same ;  but  they  must  be  so  in  the 
judgment  of  the  official  whose  duty  it  is  to  fix 
them.  When  this  is  done  and  when,  the  rate 
being  fixed,  the  proportion  between  values  and 
taxes  is  constant,  theoretical  uniformity  has  been 
attained ;  and  this  is  all  that  is  or  can  practically 
be  required. 

But  if  in  one  case  the  value  to  which  the  rate 
is  applied  is  the  expression  of  the  judgment  of 
the  proper  official  and  in  another  a  mere  arbi- 
trary nominal  value,  it  is  in  the  very  nature  of 
the  case  that  the  resulting  taxes  cannot  be  uni- 
form. There  can  be  no  definite  proportion  be- 
tween the  value  of  the  property  of  the  citizen 
and  the  amount  of  his  taxes;  and  as  the  findings 
of  fact  show,  this  would  be  the  inevitable  conse- 
quence of  the  enforcement  of  the  law  in  question 
in  this  case,  no  matter  how  faultless  its  adminis- 
tration might  be.  We  have,  therefore,  no  hesi- 
tation in  declaring  that  if  all  mortgages,  money 
owing  by  solvent  debtors,  whether  by  promis- 
sory note,  penal  or  single  bill,  bond  or  judg- 
ment, including  corporate  loans,  are  by  the  Act 
of  1885  embraced  in  the  same  class  of  subjects, 
section  4  of  the  Act  violates  the  constitutional 
mandate  in  favor  of  uniformity,  and  cannot  be 
enforced. 

Nor  would  the  result  be  different  if  we  should 
assume  that  the  class  to  which  corporate  loans 
belong  includes  the  mortgages,  bonds,  and  evi- 
dences of  debt  of  corporations  only.  The  find- 
ings of  fact  show  that  there  are  large  amounts 
of  bonds  and  evidences  of  indebtedness  of  cor- 
porations not  doing  business  in  this  State  which 
are  held  and  owned  here.  These  are  by  tlie  Act 
taxable  at  their  actual  cash  value,  to  be  fixed  by 
the  local  assessors,  while  the  same  subjects  of 
taxation,  when  issued  by  corporations  doing 
business  in  the  State,  are  to  be  ass^sed  at  their 
nominal  value.  Hence  the  same  want  of  uni- 
formity which  we  have  condemned  above  would 
exist  here  also,  and  d&ust  come  into  like  con- 
demnation. 

But  it  has  been  suggested  that  the  corporate 
loans  mentioned  in  section  4  form  of  themselves 
a  distinct  class.  Let  us  assume  that  this  is  so. 
Then,  under  the  facts,  the  necessary  working  of 
the  law  is  that  a  citizen  owning  these  loans  to 
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the  value  of  ten  thousand  dollars  may  pay  a  less 
amount  of  tax  than  another  whose  holdings  are 
worth  only  five,  thousand.  The  only  difference 
between  the  working  of  the  law  on  this  assump- 
tion and  on  the  other  would  be  that  while  in 
the  other  cases  some  of  the  valuations  would  be 
arbitrary,  here  they  would  all  be  so;  there,  in 
some  cases,  there  would  be  no  definite  propor- 
tion between  the  real  value  and  the  tax;  here 
the  want  of  proportion  would  exist  in  all  cases. 

The  conclusion  is  that  the  Act  cannot  be  con- 
strued in  harmony  with  the  constitutional  man- 
date as  to  uniformity  of  taxes  by  adopting  any 
possible  system  of  classification,  and  that  it  is; 
therefore,  as  to  section  4,  unconstitutional  and 
void. 

If  this  be  so,  judgment  must  be  in  favor  of 
the  defendant,  and  it  is  unnecessary  to  return 
to  the  question  of  validity  of  the  assessment, 
which  we  therefore  leave  to  be  discussed  here- 
after, if  it  arises. 

Nor  shall  we  now  consider  the  other  objections 
to  the  settlement  which  are  specified  in  the  ap- 
peal. If  we  are  in  error  in  deciding  the  one  to 
which  we  have  given  special  attention  to  be  fun- 
damental, the  others  will  appear  upon  the  record, 
and  will  have  to  be  passed  upon  before  a  final 
judgment  can  be  entered.  We  prefer  to  rest  our 
judgment,  at  present,  upon  the  objection  to  the 
law  for  want  of  uniformity  in  the  taxes  levied 
under  it. 

We  have  no  doubt  that  the  defendant  has  a 
legal  standing,  in  this  appeal,  to  test  the  consti- 
tutionality of  the  law  and  the  validity  of  the 
settlement  under  it.  While  the  tax  is  not  im- 
posed upon  it,  and  it  is  simply  required  to  re- 
tain the  tax  out  of  interest  due  and  pay  it  over 
to  the  State,  it  is  not,  as  is  argued  on  behalf  of 
the  Commonwealth,  a  tax  collector  in  the  strict 
sense  of  the  term.  The  settlement  is  against  it ; 
if  it  failed  to  appeal  within  sixty  days  after  no- 
tice the  settlement  would  become  conclusive 
against  it ;  there  is  no  provision  in  the  Act  for 
notice  to  the  individuals  who  must  pay  the  tax, 
and  their  rights,  probably,  cannot  be  determined 
in  this  proceeding ;  defendant  has,  therefore,  a 
direct  interest  in  the  matter  which  entitles  it  to 
be  heard,  and  if  the  tax  is  illegal  and  unconsti- 
tutional, it  was  under  no  obligation  to  retain  it 
and  pay  it  over  to  the  State. 

We  have  not  thought  it  necessary  to  discuss  or 
cite  the  cases  relied  upon  by  the  learned  attorney- 
general  and  his  able  deputy.  We  do  not  think 
anything  of  authority  will  be  found  in  them  con- 
trary to  the  conclusion  at  which  we  have  arrived. 

We  have  therefore  arrived  at  the  following 

CONCLUSIONS  OF  LAW. 

I .  That  section  4  of  the  Act  of  June  30, 1885, 
is  repugnant  to  section  i  of  Article  IX.  of  the 


Constitution  of  Pennsylvania,  which  ordains  that 
<<all  taxes  shall  be  uniform  within  the  territorial 
limits  of  the  authority  levying  the  same,"  and  is 
therefore  void. 

2.  That  the  settlement  appealed  from  in  this 
case  is  illegal  and  invalid  because  the  taxes 
claimed  therein,  under  section  4  of  the  Act  of 
June  30,  1885,  are  not  uniform,  as  required  by 
section  i  of  Article  IX.  of  the  Constitution. 

3.  That  the  defendant  in  this  case  has  the  legal 
right  to  interpose  the  defence  of  the  unconstitu- 
tionality of  the  Act  and  the  invalidity  of  the  set- 
tlement made  under  it. 

4.  That  judgment  must  be  given  in  favor  of 
defendant. 

We  therefore  direct  judgment  to  be  entered 
in  favor  of  defendant  unless  exceptions  be  filed 
within  the  time  limited  by  law. 

Opinion  by  Simonton,  P.  J.  a.  r.  h. 


C.  P.  No.  I.  December  31,  ^887. 

Fahlnecker  v.  Harrington. 

Practice — Affidavit  of  defence^  sufficiency  thereof 
—  Where  the  plaintiff  makes  an  amended  state- 
ment after  a  sufficient  affidavit  filed  by  defend- 
ant to  the  original  statement,  the  Court  wilt 
not  give  judgment — Act  of  May  25,  1887. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  plaintiff's  statement  of  demand  according 
to  the  Act  of  May  25,  1887,  was  filed  on  July 
13  and  16. 

The  defendant's  affidavit  of  defence  was  filed 
July  20,  and  is  admitted  to  have  been  sufficient. 

In  order  to  meet  the  averments  in  this  affidavit 
the  plaintiff  filed  an  amended  statement  on  Sep- 
tember 29 ;  no  additional  affidavit  being  filed  by 
defendant,  the  plaintiff  obtained  the  present  rule. 

Henry  C  Boyer,  for  rule. 

Thomas  A,  Gummey,  contra. 


January  7 
charged. 


1888.    The  Court.    Rule  dis- 


[The  same  ruling  was  made  in  C.  P.  No.  4  in  Niagara 
Ins.  Co.  V,  Thron,  4  Pa.  C.  C.  Rep.  308.] 


C.  P.  No.  2.  March,  1888. 

Sundstrom  v.  Schofield. 

Practice — Act  of  May  2S,  1887 — Statement  un^ 
der,  must  lay  venue —  Venue  may  be  added  by 
amendment — Slander  a  cause  of  cution  within 
the  Act. 

Sur  demurrer  to  statement. 

Trespass  for  slander.  The  statement  averred 
that  the  defendant,  on  a  certain  day  and  before 
certain  persons,  falsely  and  maliciously  charged 
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the  plaintiff  with  perjury  as  witness  in  a  certain 
cause,  and  that  the  plaintiff  was  injured  thereby. 

The  demurrer  was  for  the  following  grounds : — 

The  statement  does  not  state  the  place  where 
nor  the  circumstances  tmder  which  the  slander- 
ous words  were  spoken. 

No  venue  is  laid  in  the  statement. 

The  cause  of  action  is  not  within  the  Act  of 
25  May,  1887,  and  a  declaration  should  have 
been  filed. 

AUxander  Simpson^  Jr. ^  for  the  demurrer. 

James  Af.  West,  and  F,  F.  Dever,  contra. 

The  Court.  Plaintiff  has  leave  to  amend  his 
statement  by  adding  venue,  and  thereupon  de- 
murrer overruled.  c.  c.  b. 


©rjpjans*  Court. 


March  17,  1888. 

Turpin's  Estate. 
Decedenfs  estate — Trmt  funds — Increments  of 
stock  in  the  form  of  stock  and  scrip  dividends, 
based  upon  the  earnings  of  the  company ,  go  to 
the  tenant  for  life —  Commissions  of  trustees. 
Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  Philadelphia 
Trust  and  Safe  Deposit  Company  Trustees, 
under  the  will  of  Edward  A.  Turpin,  the  follow- 
ing facts  appeared :  The  testator  died  June  22, 
1880,  possessed,  inter  cUia,  of  forty-three  shares 
of  the  Elgin  Watch  Company  stock,  which  stock 
was  appraised  in  the  inventory  at  ^56,550,  and 
in  the  distribution  of  the  estate  a  year  later  was 
valued  at  158,750.  These  same  forty-three  shares 
are  now  worth  $86,000.  By  his  will,  the  de 
cedent  left  three-fourths  of  his  estate  in  trust  for 
the  use  of  his  three  children,  the  income  to  them 
for  life,  with  remainder  in  fee  to  their  heirs 
under  the  intestate  laws,  etc.  In  the  distribution 
of  his  estate  thirty-three  of  the  said  forty-three 
shares  of  stock  were  transferred  to  the  trustee 
under  his  will,  all  of  them  being  the  proportion 
of  his  said  daughter,  Emma  S.  Turpin,  and  held 
by  the  said  trustee  for  her  under  the  trust  in  the 
said  will. 

Subsequently  to  the  death  of  the  testator  the 
affairs  of  this  company  became  very  prosperous. 
Besides  paying  10  per  cent,  cash  dividends  per 
annum  to  its  stockholders,  which  this  year  have 
been  increased  to  20  per  cent.,  it  has  declared 
and  issued  to  them  several  stock  dividends,  to 
wit:  13  per  cent,  in  1883;  100  per  cent,  in 
1884;  and  50  percent,  in  scrip  in  1887.  The  said 
stocky  scrip,  and  cash  dividends  have  not  de- 


preciated the  real  or  market  value  of  the  original 
forty-three  shares  belonging  to  the  estate.  On 
the  contrary,  it  appeared  that  their  value  has  in- 
creased. 

Before  the  Auditing  Judge  (Ferguson,  J.), 
these  stock  and  scrip  dividends  were  claimed  by 
the  cestui  qtu  trust,  and  on  behalf  of  the  trustees, 
it  was  urged  that  they  should  be  awarded  to  thena 
as  part  of  the  corpus  of  the  estate. 

The  finding  of  the  Auditing  Judge  was  as  fol- 
lows :  **  The  account  was  admitted  to  be  correct 
and  was  filed  at  this  time,  as  represented  to  the 
Court,  for  the  purpose  of  raising  the  question 
which  we  will  now  proceed  to  consider,  and  its 
answer  depends  altogether  upon  the  question 
whether  they  were  actual  earnings  of  the  corpora- 
tion, because  if  they  were  earnings,  the  form  in 
which  the  dividend  is  declared,  whether  in  cash, 
stock,  or  scrip,  can  make  no  difference ;  all  are 
alike  income  of  the  principal,  and  as  such  belong 
to  the  legatee  of  the  income  or  profits  for  life, 
(Earp's  Appeal,  4  Casey,  368  ;  Moss's  Appeal, 
2  Norris,  264.) 

*«  This  corporation  seems  to  have  had  pheno- 
menal prosperity  during  the  past  few  years.  By 
the  letters  from  the  officers  of  the  company,  and 
their  answers  to  the  interrogatories  propounded 
to  them  upon  this  subject,  it  appears  that  on  May 
I,  1880,  it  capital  stock  was  .  f 884,000.00 

and  surplus  ....     331  »45 1*96 


And  on  May  i,  1887,  its  capital 

stock  was 
and  surplus 


On  May  i,  1882,  the  surplus  pro 

fits  on  hand  were  . 
Deduct    first   additional  capital 

dividend  of  13  per  cent. 

Balance  of  surplus  profits  after 
dividend  of 

May  I,  1884,  surplus  profits  on 

hand     .         . 
Deduct  second  additional  capital 

dividend  100  per  cent.  . 

Balance  of  surplus  profits  after 
dividend       .... 

May  I,  1887,  surplus  profits  on 
hand 

Deduct  third  additional  capital 
dividend  of  50  per  cent. 

Balance  of  surplus  profits  after 
dividend       .... 


11,215,451.96 

2,000,000.00 
1,528,268.84 

13,528,268.84 

1894,450.27 

116,000.00 

?778,45o-27 

11,680,005.33 
1 ,000,000.00 

1680,005.33 

11,528,268.84 
1,000,000.00 

1528,268.84 
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"  These  surplus  profits  of  1528,268.84  were  in- 
creased December  31,  1887,  to  $836,196.70. 

**  The  above  figures  show  that  the  two  stock 
and  one  scrip  dividend  declared  were  declared 
from  the  actual  earnings  of  the  corporation,  and 
this  not  upon  any  fictitious  or  inflated  valuation 
of  the  plant  and  assets  of  the  corporation,  but 
upon  valuations  that  were  very  probably  much 
below  the  real  value. 

"  The  Auditing  Judge  has  no  difficulty  in  find- 
ing from  the  evidence  submitted  in  this  case,  that 
all  three  of  the  dividends  above  referred  to  were 
out  of  the  earnings  of  the  corporation,  and  upon 
this  question  there  does  not  seem  to  be  any  con- 
troversy ;  but  it  is  contended  by  counsel  on  be- 
half of  the  trtistees  that  this  stock  was  originally 
transferred  to  the  testator  as  a  collateral  security 
for  a  loan,  and  that  it  was  never  absolutely  his 
property,  and  therefore  all  accumulations  thereof 
ought  to  be  kept  intact.  On  the  other  hand 
this  allegation  was  denied,  and  there  was  no  evi- 
dence submitted  on  behalf  of  either  side. 

"  It  was  also  contended  by  counsel  for  the 
trustees,  that  the  scrip  dividend  was  in  the  form 
of  an  obligation  or  debt  of  the  corporation  to 
the  persons  holding  the  same,  and  as  it  would  be 
liable  to  its  creditors  before  its  stockholders,  the 
cestui  que  trust  taking  this  dividend  as  income, 
was  in  a  better  position  than  the  trustee.  In  case 
of  the  bankruptcy  of  the  company,  the  stock- 
holders might  not  get  anything,  while  those  who 
held  its  obligations  might  be  paid  in  whole  or  in 
part.  While  such  a  contingency  as  that  suggested 
might  possibly  happen,  yet  it  is  not  very  proba- 
ble under  the  circumstances  of  this  particular 
case. 

"This  scrip  dividend  is  held  by  the  stock- 
holders of  the  corporation.  It  was  made  out  of 
the  earnings,  to  give  them  something  to  represent 
their  interest  in  those  earnings,  which  had  ac- 
cumulated and  become  a  part  of  the  surplus 
capital  of  the  company.  It  would  have  been 
declared  in  stock,  but  the  company  had  reached 
its  charter  limit  to  the  issue  of  more  stock,  so  it 
declared  this  dividend  in  scrip,  with  the  right  to 
redeem  it  with  stock, when  the  necessary  authority 
to  increase  its  capital  stock  is  obtained.  There 
can  be  no  danger  of  foreclosure,  as  the  scrip  can 
be  redeemed  by  stock  at  any  time  when  the  cor- 
poration takes  the  necessary  steps  to  increase  its 
capital.  It  is  practically  a  stock  dividend  and  the 
Auditing  Judge  so  regarding  it  does  not  think  that 
it  is  in  any  other  or  different  position  with  rela- 
tion to  the  parties  interested  in  it  than  the  other 
two  dividends  which  were  paid  in  stock.  The 
Auditing  Judge  finds  that  the  dividend  of 
May  I,  1882,  of  13  per  cent,  in  stock,  the  divi. 
dend  of  May  i,  1884,  of  100  per  cent,  in  stock, 
and  the  dividend  of  50  per  cent.  May  i,  1887, 


in  scrip,  are  income  of  the  said  trust  estate,  and 
as  such  belong  to  the  said  Emma  S.  Turpin,  and 
they  are  awarded  to  her  accordingly. 

**  The  commissions  to  the  accountant  upon  the 
par  value  of  the  said  stock  and  scrip,  at  5  per 
cent,  would  amount  to  I1350.  This  is  objected 
to  as  excessive.  There  is  no  fixed  rule  with  re- 
gard  to  commissions  upon  the  capital  of  an 
estate;  every  case  must  be  decided  upon  its  own 
particular  circumstances,  but  while  this  is  so  with 
regard  to  capital,  a  commission  of  5  per  cent, 
upon  income  seems  to  be  settled  as  a  proper 
charge,  at  least  the  Auditing  Judge  has  not  been 
able  to  find  any  case  where  this  commission  upon 
income  has  been  reduced.  It  is  therefore  ^ 
allowed. 

**The  balance  of  income  as  shown  by  the 
account  is  awarded  to  Emma  S.  Turpin,  the 
cestui  que  trust,** 

To  this  finding  exceptions  were  filed  on  behalf 
of  the  Phildelphia  Trust  and  Safe  Deposit  Com- 
pany Trustees ;  and  as  to  the  allowance  of  com- 
missions to  said  trustees,  exceptions  were  also 
filed  in  behalf  of  the  cestui  que  trust, 

Richard  L.  Ashhurst,  for  the  Philadelphia 
Trust  and  Safe  Deposit  Company. 

John  Thompson  Spencer,  for  the  cestui  que 
trust, 

March  24, 1888.  The  Court.  It  is  conceded 
that  the  profits  claimed  as  income  by  the  cestui 
que  trust  were  earned  by  the  corporation,  whose 
stock  is  held  as  an  asset  of  ^he  trust  estate,  after 
the  death  of  the  testator,  and  that  their  division 
as  such  will  not  impair  the  value  of  the  stock 
itself.  It  cannot  be  doubted,  therefore,  under 
the  decisions  in  Pennsylvania,  that  such  profits 
belong  to  the  tenant  for  life,  and  if  the  directors 
of  the  corporation  had  improperly  refused  to 
divide  them,  equity,  perhaps,  might  interfere. 
(Commonwealth  ex  rel.  Sellers  v,  Phcenix  Iron 
Co.,  9  Outerb.  Ill  \  Phcenix  Iron  Co.  v.  Sellers, 
3  Amer.  563.)  The  directors,  however,  have  not 
so  refused ;  on  the  contrary,  the  dividend  has 
been  declared  ,^and  scrip — convertible  into  stock 
when  the  necessary  authority  to  increase  capital 
shall  have  been  obtained — issued  to  represent  it. 
The  objection  to  the  claim  of  the  cestui  que  trust  is 
that  the  scrip  is  in  the  form  of  an  obligation  for 
the  payment  of  money,  which  might  be  enforced 
at  the  risk  of  wiping  out  the  stock  held  as  princi- 
pal of  the  trust;  but  the  form  in  which  the 
dividend  is  declared,  as  has  often  been  he^d,  is 
immaterial ;  and  even  if  it  were  payable  in  cash, 
if  the  stockholder  chose  to  suffer  it  to  remain 
uncollected,  a  debt  of  the  corporation  would  be 
created,  and  the  result  apprehended  thus  take 
place  in  the  absence  of  any  covenant  or  express 
obligation  whatever.     If  the  charter  permits  the 
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borrowing  of  money,  the  company  may  borrow 
from  the  owners  of  dividends  as  well  as  from 
strangers ;  if  the  right  to  borrow  does  not  exist, 
a  loss,  in  case  of  unauthorized  loan,  will  fall  on 
the  lender,  and  the  stock  cannot  be  affected. 

With  regard  to  the  suggestion  that  notice  has 
been  given  of  facts  indicating  that  the  testator 
held  the  stock  as  collateral,  and  that  it  mighty 
therefore,  with  all  profits  derived  from  it,  be,  at 
some  future  time,  claimed  and  recovered  by  tlve 
real  owner,  it  is  enough  to  say,  in  view  of  the 
many  years  during  which  it  has  been  held  as  the 
absolute  property  of  the  testator,  that  a  claim, 
which,  under  the  laws  of  this  State,  has  long 
since  been  barred  by  the  Statute  of  Limitations,  in 
the  United  States  Court,  is  so  unlikely  that  the 
refunding  receipt  of  the  cestui  que  trust  will  fur- 
nish all.  the  security  for  the  protection  of  the 
principal  of  the  trust  which  the  case  demands. 
(See  Gowen's  Appeal,  lo  Outerb.  288.)  Of 
course,  the  trustee  can  only  be  permitted  to  as- 
sert the  testator's  want  of  title  to  property  held 
under  the  provisions  of  his  will,  in  order  that  the 
remaining  trust  property  may  be  indemnified 
against  any  claim  by  the  supposed  real  owner ; 
the  trustee,  who  is  under  no  personal  responsi- 
bility, is  protected  by  the  decree  of  the  Court  di- 
recting the  surrender. 

Upon  receiving  from  the  cestui  que  trust  a  re- 
ceipt stipulating  for  the  return  of  the  dividends, 
etc.,  in  the  event  of  a  recovery  such  as  suggested, 
the  accountant  is  authorized  and  directed  to 
transfer  and  deliver  to  the  cestui  que  trust  the 
scrip  representing  the  dividends  of  profits  earned 
by  the  corporation  since  the  death  of  the  testator. 

The  adjudication  thus  modified  is  confirmed. 
Exceptions  dismissed. 
•   Opinion  by  Penrose,  J. 

\^Cf,  Thompson's  Estate,  ii  Weekly  Notes,  482.  Sec 
next  case.l 

W^.     La   S* 


March  17,  1888. 

De  Silver's  Estate. 

Decedenfs  estate — Trust  funds — Accretions  in 
value  of  securities  purchased  by  trustees — Un- 
der what  circumstances  awarded  to  the  cestuis 
que  trustent — The  Court  will  not  call  in  ques- 
tion  an  adjudication  settled  and  confirmed 
without  exception  nearly  twenty  years  ago. 

^ur  exceptions  to  adjudication. 

The  facts  of  the  case,  the  finding  of  the  Audit- 
ing Judge  thereon,  and  the  exceptions  thereto 
are  all  sufficiently  set  out  in  the  opinion  of  the 
Court,  infra. 

Joseph  S,  Goodbread  and  George  S,  West,  for 
the  exceptant,  testator's  widow. 

George  W.  Norris,  for  the  cestui  que  trust. 


March  25, 1888.  The  Court.  The  testator 
gave  unto  his  trustees  the  sum  of  f  20,000  to  in- 
vest and  pay  the  income  to  his  wife  for  the  sup- 
port, etc.,  of  his  sons,  Robert  P.  and  Frank  H. 
De  Silver,  until  each  should  attain  the  age  of 
twenty-one  years,  and  "  so  soon  as  that  event 
shall  happen  then  to  pay  over  the  whole  of  the 
said  sum  of  $10,000  into  his  hands  for  his  own 
use  absolutely." 

It  appears  that  the  trustees,  according  to  the 
direction  of  the  testator,  invested  the  said  money, 
and  it  so  happened  that  the  securities  in  which  it 
was^invested  increased  in  value  and  were  worth 
more  than  $10,000  when  the  cestui  que  trust 
came  of  full  age.  The  question  raised  in  this 
case  is.  To  whom  does  this  increa^  belong?  The 
Auditing  Judge  awarded  it  to  the  cestui  que  trust, 
and  to  this  award  exceptions  have  been  taken, 
and  Middleton's  Appeal  (14  Weekly  Notes, 
184),  is  cited  as  an  authority  that  the  cestui  que 
trust  was  only  entitled  to  the  f  10,000.  An  ex- 
amination of  that  case  will  show  that  it  was  en- 
tirely different  from  this.  There  only  the  inter- 
est upon  the  sum  of  f  10,000  was  given  to  a  lega- 
tee during  her  natural  life ;  here  the  principal 
sum  of  f  10,000  is  given,  and  the  trustee  is  di- 
rected to  invest  it.  If  that  investment  turns  out 
to  be  a  good  one,  and  there  is  a  profit,  the  cestui 
que  trust  is  entitled  to  that  profit,  just  the  same 
as  if  it  had  turned  out  a  bad  one  and  there  had 
been  a  loss  he  would  have  had  to  bear  that  loss. 

It  was  urged  that  the  cestui  que  trust  was 
not  entitled  to  this  increase  for  another  reason. 
In  the  settlement  of  his  father's  estate,  in  1869, 
certain  securities  were  set  apart  for  this  trust 
which  were  then  at  a  premium,  and  they  were 
passed  over  to  the  trustees  at  their  face  value. 
While  this  may  be  true,  it  is  very  likely  that 
the  securities  were  held  by  the  trustees  until  they 
matured,  and  that  only  par  was  ever  received  for 
them.  But  whether  this  is  so  or  not,  that  ac- 
count was  settled  and  confirmed  by  the  Orphans' 
Court,  without  any  exception  thereto,  nearly 
twenty  years  ago.  It  is  now  too  late  to  call  it  in 
question. 

Opinion  by  Ferguson,  J. 

[See  preceding  case.] 

W.  L.  S. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


545 


Weekly  Notes  of  Cases. 


Vol.  XXL]    FRIDAY,  JUNE  2a,  t888.        [No.  19. 


g)upreme  Court 


July  '86,  214.  April  28, 1887. 

Lowe  V.  Dalrymple  et  al. 

Fraudulent  conveyance — Declarations  of  parties 
— Evidence. 

Where  testimony  has  been  given  tending  to  establish 
a  combination  to  defraud  creditors,  the  declarations  of 
either  party,  though  not  made  in  the  presence  of  the 
other,  are  proper  evidence  for  the  jury  as  affecting 
both. 

It  18  not  required  that  the  evidence  of  collusion  shall 
be  conclusive,  nor  is  it  necessary  that  it  shall  appear  by 
positive  proof ;  it  may  be  shown  by  such  facts  and  cir- 
cumstances as  warrant  a  presumption  of  its  existence. 

It  is  not  error  to  admit  proof  of  declarations  made  by 
a  party  to  a  fraudulent  conveyance  of  real  estate  after 
the  execution  and  delivery  of  the  deed,  but  when  the 
transaction  was  not  yet  complete  and  the  design  of  the 
parties  had  not  been  fully  consummated. 

Error  to  the  Common  Pleas  of  Erie  County. 

Ejectment,  by  Uriah  B.  Lowe  against  W.  W. 
Dalrymple,  R.  B.  Dalrymple,  and  Fred.  Fox,  for 
a  lot  of  groand  in  the  city  of  Corry. 

On  the  trial,  before  Galbraith,  P.  J.,  tbe 
following  facts  appeared:  By  deed  dated  Sep- 
tember 10,  1879,  W.  W.  Dalrymple  and  wife 
and  R.  B.  Dalrymple  and  wife  conveyed  to  Philip 
Hoffman  tbe  premises  in  question ;  the  considera- 
tion for  this  conveyance  was  part  cash  and  two 
judgment  notes  for  the  balance.  The  deed  was 
not  delivered  until  October  15  or  16,  1879, 
Hoffman  testifying  that  it  was  on  tbe  15tb  and 
Dairy m]()le  that  it  was  the  16tb.  The  judgment 
notes  bore  even  date  with  the  deed,  and  were  de- 
livered to  Mr.  Mead  who  made  the  settlement  at 
Bradford,  Warren  County,  at  the  time  the  deed 
was  delivered,  but  he  did  not  deliver  them  to 
Dalrymple  until  the  following  day.  These  judg- 
ment notes  were  entered  in  the  prothonotary's 
office  in  Erie  on  October  18,  1879,  between  4 
and  5  o'clock  P.  M.  On  October  17, 1879,  Hoff- 
man sold  the  lot  in  question  to  Lowe,  the  plaintiff, 
and  the  same  day  executed  a  deed  therefor  to 
him,  which  was  placed  in  the  hands  of  Mr. 
Olmstead,  an  attorney  at  Corry.  The  considera- 
tion for  this  conveyance  was  $300  cash  and 
another  house  valued  at  $700,  which  Lowe  was 
subsequently  to  convey  to  Hoffman  or  a  person 
he  might  name.     The  cash  was  placed  in  Air. 


Olmstead 's  hands  at  the  time  the  deed  was  de- 
livered to  him.  The  attorney  was  instructed  to 
go  to  Erie,  as  he  testified,  to  ascertain  what  liens, 
if  any,  there  were  against  the  property,  and  if 
there  were  none,  to  deliver  the  deed  to  Lowe  and 
the  money  to  Hoffman.  Lowe  testified  that 
Olmstead  was  instructed  to  examine  the  title  and 
not  merely  to  look  for  liens.  Olmstead  went  to 
Erie  the  same  day,  found  that  there  were  no 
liens  against  the  property  the  next  morning,  and 
then  returned  to  Corry,  where  he  found  Lowe 
awaiting  his  return  at  the  depot.  The  deed  and 
money  were  delivered  as  above  agreed  upon. 
The  other  facts  in  reference  to  these  conveyances 
are  sufficiently  set  forth  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  above  mentioned  judgment  notes,  not 
having  been  paid  at  maturity,  executions  were 
issued  upon  them  and  the  property  in  suit  bought 
at  the  sheriff's  sale  by  defendants.  Plaintiff 
claimed  title  under  the  above  deed  from  Hoffman. 

At  the  trial  of  tbe  issue  defendants  offered  to 
show  by  tbeir  witness  the  declarations  of  Philip 
Hoffman  made  to  the  witness  as  to  what  occurred 
at  Corry,  on  Mr.  Olmstead's  return  from  Erie,  to 
the  effect  that  Mr.  Olmstead  received  there,  before 
the  consummation  of  the  trade,  a  telegram  from 
Erie  from  the  prothonotary,  informing  bim  that 
two  notes  against  Philip  Hoffman  had  been  re* 
ceived  for  record,  and  that  this  occurred  in  the 
presence  of  Mr.  Lowe. 

Objected  to,  that  Mr.  Hoffman  and  Olmstead 
are  present  in  Court,  and  that  Hoffman  is  their 
witness,  and  they  cannot  impeach  or  contradict 
him ;  that  there  is  no  conspiracy  shown,  and  that 
they  offer  to  show  something  occurring  after  the 
transaction  was  ended.  Objection  overruled. 
Evidence  admitted.  Exception.  (First  assign- 
ment of  error.) 

Under  qbjection  of  plaintiff  the  witness  farther 
testified  as  follows : — 

Q.  <<Mr.  Mead,  state  whether  Mr.  Hoffmaa 
made  any  declarations  to  you  about  what  occurred 
on  the  evening  of  Mr.  Olmstead's  return  from 
Erie,  and  if  so,  what  ? 

A.  Mr.  Hoffman  told  me — that  was^  perbi^^ 
a  week  after  this  thing  happened. 

Q.  Go  on  and  state  what  he  said. 

A.  Mr.  Hoffman  told  me  that  the  tn^le  was 
made,  that  they  had  made  the  trade  and  they  put 
the  money  and  deed  in  Mr.  Olmstead^s  hands, 
and  they  sent  him  to  Erie,  or  the  laan  that 
bought  the  place  did,  to  search  the  records* 

Q.  What  did  he  say  occurred  whe»  the  man 
returned  ? 

A.  When  he  came  back,  when  they  were  up 
in  Mr.  Oimstead's  office,  they  got  a  telegram 
stating  there  was  two  notes  at  Erie  on  record. 

Q.  Who  were  in  the  office,  did  he  say  ? 
,     A.  He  did  not  say  who.    He  said  the  parties. 
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Q.  What  other  declarations  did  Mr.  Hoffman 
make  to  you  at  the  same  conversation? 

A.  He  said  that  he  undertook  to  tell  Mr. 
Lowe  there  was  two  notes  out,  he  got  that  far  and 
Mr.  Lowe  stopped  him,  and  said  he  did  not  want 
to  hear  anything  about  notes." 

The  Court  charged,  inter  alia^  as  follows  : — 

^<  Mr.  Mead  says  that  Hoffman  told  him  the 
same  thing.  That  he  attempted  to  tell  Lowe 
and  Lowe  stopped  him  and  didn't  want  to  hear 
anything  about  it. 

<<The  apparent  haste  with  which  the  trans« 
action  was  hurried  through  to  a  completion  im- 
mediately on  Hoffman's  return  from  Bradford, 
has  been  commented  upon  very  fully  by  the 
counsel  on  part  of  defendant,  and  it  is  urged  upon 
you  that  this  has  a  suspicious  look,  to  say  the 
least  of  it.     This  is  entirely  for  you 

<<  Mr.  Olmstead  testifies  that  it  was  agreed 
between  Lowe  and  Hoffman,  that  the  title  to  the 
lot  sold  by  the  Dalrymples  to  Hoffman  and  by 
Hoffman  conveyed  to  Lowe,  should  vest  at  once 
on  Olmstead's  finding  th^  records  clear  of  liens. 

"  This  agreement,  as  you  have  been  told,  they 
had  a  right  to  make  as  between  themselves,  but 
It  is  urged  on  part  of  the  defendants  that  it  is 
remarkable  and  unusual,  and  showed  a  haste  and 
anxiety  that  is  not  consistent  with  fair  dealing 
on  the  part  of  Mr.  Lowe,  and  that  it  is  evidence 
that  he  knew  of  Hoffman's  fraudulent  purpose 
and  was  willing  to  assist  him.  Why  should  such 
an  unusual  arrangement  be  made,  it  is  urged, 
unless  Lowe  knew  of  the  notes  and  wanted  the 
business  closed  before  they  could  be  entered  ? 

<<  You  have  the  evidence  of  Hoffman,  that  he 
went  to  tell  Lowe  about  -these  notes,  and  that 
Lowe  stopped  him.  Now  was  this  the  conduct 
of  an  honest,  fair  man?  This  is  entirely  for 
you." 

Verdict  and  judgment  for  defendants,  where- 
upon plaintiff  took  this  writ,  assigning  for  error 
the  admissions  of  testimony  as  above,  and  the 
portion  of  the  charge  of  the  Court  as  above  set 
forth. 

William  Benson  {Bowman  with  him),  for 
plaintiff  in  error. 

The  declarations  of  conspirators,  made  after 
the  consummation  of  the  transaction,  are  not  ad- 
missible. 

Greenleaf  on  Evidence,   §   110,  page  156  (10th 

edition). 
Benford  r.  Sanner,  4  Wr.  9. 

The  Judge  must  not  invade  the  province  of  the 
jury  in  his  charge  by  expressing  his  own  con- 
clusions. 

Elkins,  Bly  &  Co.  v,  MoKean,  29  Smith,  493. 
Ralston  r.  Groff,  5  Id.  276. 

W.  M.  Lindsey  {A.  K  Sision  and  S.  M. 
Brainerdj  with  him),  for  defendants  in  error. 

There  was  sufficient  evidence  of  plaintiff's 
participation  in  the  fraudulent  scheme  to  form  a 


foundation  for  the  admission  of  the  declarations 
of  his  co*conspirator. 

Bredin  v.  Bredin,  3  Barr,  81. 

Gibbs  V.  Neelj,  7  Watts,  305. 

Rogers  v.  Hall,  4  Id.  361. 

Deakera  v.  Temple  k  Barker,  5  Wr.  234. 

Confer  v,  McNeal,  24  Smith,  112. 

Maokinlej  v,  McGregor,  3  Wharton,  397. 

Brinks  v,  Heise  etoL^Z  Norris,  246. 

Crawford  v.  Ritter,  1  Penny.  33. 
The  party  calling  a  witness  cannot  impeach 
his  general  reputation  for  truth,  but  he   may 
prove  a  fact  different  from  what  the  witness  has 
stated. 

Greenleaf  on  Evidence,  vol.  I.  §  444. 

Sharswood's  Starkie  on  Evidence,  page  245. 

Stearns  t;.  Merchants'  Bank,  3  Smith,  495. 

January  3, 1888.  The  Court.  It  is  a  rule 
of  the  law,  well  settled  in  a  long  line  of  cases, 
that  where  testimony  has  been  given  tending  to 
establish  a  combination  to  defraud  creditors,  the 
declarations  of  either  party,  though  not  made  in 
the  presence  of  the  other,  are  proper  evidence 
for  the  jury  as  affecting  both.  (Gibbs  v.  Neely, 
7  Watts,  307;  Deakers  v.  Temple,  41  Penn. 
234.)  It  is  not  required  that  the  evidence  of 
collusion  shall  be  conclusive  ;  some  of  the  cases 
say  it  is  sufficient  if  it  would  justify  a  jury  in 
finding  the  fact.  (Rodgers  v.  Hall,  4  Watts, 
359 ;  Confer  v.  McNeal,  74  Penn.  112.)  Nor  is 
it  necessary  that  it  shall  appear  by  positive 
proof ;  it  may  be  shown  by  such  facts  and  cir- 
cumstances as  warrant  a  presumption  of  its  exist- 
ence.    (Brinks  v.  Heise,  84  Penn.  246.) 

In  the  case  under  consideration,  we  think  the 
proof  was  ample  to  justify  the  admission  of  Hoff- 
man's declarations.  That  HoffiaQan  himself  was 
engaged  in  the  perpetration  of  a  gross  and  glar- 
ing fraud  upon  the  Dalrymples  is  clear ;  indeed 
that  seems  to  be  conceded.  There  was,  however, 
a  most  manifest  haste,  exhibited  by  both  parties, 
in  the  delivery  of  the  deed  by  Hoffman  to  Lowe. 
The  deed  was  put  into  Lowe's  hands  in  Mr. 
Olmstead's  ofliee  at  the  time  of  its  execution ; 
Olmstead  says  the  agreement  was  that  it  should 
take  effect  immediately.  Olmstead  was  to  ex- 
amine the  title  and  search  for  liens ;  if  the  exami- 
nation was  satisfactory  the  title  was  to  be 
considered  as  having  passed  at  the  time  of  the 
original  delivery,  and  the  deed  and  the  money 
were  to  be  given  over  to  the  parties  entitled 
respectively.  Notwithstanding  this,  however, 
Lowe  retained  his  grasp  upon  the  money ;  it  was 
in  the  hands  of  his  own  attorney ;  he  retained  the 
title  to  the  Corry  property  also  pending  the  in- 
vestigation  of  the  record  and  exhibited  some 
anxiety,  nevertheless,  by  meeting  Olmstead  at 
the  depot  to  receive  the  conveyance  back  into 
his  own  hands.  Hoflfman,  on  the  contrary,  exer- 
cised no  such  precautions ;  the  consideration  of 
the  conveyance  was  $1000,  yet  he  delivered  the 
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deed  on  the  receipt  of  $300,  taking  no  security 
^rhatever  for  the  balance  of  the  purchase-money. 
The  Corry  property  was  put  into  the  transaction 
at  $700,  the  consideration  expressed  in  the  con* 
veyance  to  Raymond  was  only  $350,  and  the 
actual  consideration  only  $200.  There  was  no 
examination  of  the  title,  no  search  for  liens,  and 
the  deed  was  not  made  until  the  21s^^  October; 
and  when  it  was  made,  it  was  made  in  such  a 
way  4s  to  cover  up  and  wholly  conceal  the  in- 
terest of  Hofiman  therein.  Mr.  Olmstead,  Lowe's 
attorney,  prepared  this  deed  on  the  21st  of  Octo- 
ber, according  to  the  description  received  from 
Sanders,  and  although  a  telegram  had  been 
placed  in  his  hands  from  the  prothonotary  of 
Erie  County  on  the  18th,  giving  notice  of  the 
entry' of  the  Dalrymple  judgments,  yet  nothing 
whatever  seems  to  have  been  said  as  to  this  on 
the  21st.  Mr.  Lowe  says,  that  he  thinks  he 
knew  nothing  about  the  entry  of  the  Dalrymple 
judgments  until  after  the  2l8t.  It  may  be  said, 
that  we  have  stated  the  facts  upon  one  side  only, 
with  the  reasonable  inferences  therefrom ;  that 
these  facts  were  explained  in  the  testimony, 
taken  as  a  whole ;  but  in  the  admission  of  Hoff- 
man's declarations  the  Court  was  not  to  weigh 
the  whole  evidence,  the  question  for  the  Court 
was  whether  there  was  any  testimony  which,  if 
believed,  by  the  jury  would  justify  the  inference 
of  fraud  or  collusion. 

If  the  testimony  of  Mr.  Johnson  is  believed, 
Lowe  stated  to  him,  prior  to  the  first  trial,  that 
Hoffman  didn't  want  him  (Lowe)  to  make  the 
deed  for  the  Corry  property,  at  the  time  of  the 
trade;  he  said  that  Hoffman  told  him  not  to 
make  the  deed,  that  he  didn't  want  the  deed 
then,  that  he  wanted  Lowe  to  make  it  at  some 
future  time,  either  to  his  wife  or  to  some  other 
person  he  might  name,  and  that  he  (Lowe) 
agreed  to  do  so.  Mr.  Johnson  says  he  asked 
Lowe  why  Hoffinan  didn't  want  a  deed  made, 
and  that  Lowe  replied  <<  significantly"  and  ^^  eva- 
sively" he  didn't  know  that  he  knew,  but  Hoff- 
man had  his  own  reasons  for  that.  In  this  con- 
versation nothing  was  said  as  to  the  delay  in 
making  the  deed  for  want  of  a  proper  description. 

We  think  there  was  evidence  from  which  the 
jury  might  well  have  found  that  Lowe  was  fully 
cognizant  of  Hoffman's  fraudulent  purpose.  An 
inference  might  be  drawn  from  a  transaction 
possessing  such  features,  that  the  parties  were 
acting  in  the  furtherance  of  a  common  design. 
With  the  weight  of  the  evidence  we  have  nothing 
to  do — that  was  for  the  jury ;  the  question  for  us 
to  consider  is  whether  or  not  there  was  enough 
in  the  case  to  justify  the  admission  of  Hoffman's 
declarations. 

It  is  true,  that  the  declarations  made  by  Hoff- 
man, which  were  proven,  were  made  after  the 
execution  and  delivery  of  the  deed;  but  the 


transaction  was  not  yet  complete,  the  possession 
of  the  property  had  not  yet  been  given,  and  it  is, 
perhaps,  uncertain  whether  they  were  not  made 
before  the  delivery  of  the  deed  to  Raymond ;  at 
all  events,  the  design  of  the  parties  had  not  yet 
been  fully  consummated.  We  think  the  evidence 
was  properly  received,  and,  therefore,  the  judg- 
ment is  affirmed. 

Opinion  by  Clark,  J. 

Paxson,  J.,  absent.  h.  8.  p.  k. 


Oct.  '87,  204.  October  19, 1887. 

Berg  V.  McClafferty. 

Ejectment — Evidence —  Witneaes —  WTien  compe^ 
teWU^EstoppeL — PrctcHce, 

A.  died  seised  of  oertain  lands,  leaving  six  chil- 
dren, two  sons,  B.  and  J.,  and  four  daughters.  The 
family  continued  to  live  upon  the  property,  the  sons 
cultivating  it,  until,  several  jears  after  their  father's 
death,  the  tiro  sons  made  a  parol  division  of  the  land 
between  themselves,  and  had  a  line  ran  to  mark  the 
division.  Prior  thereto  thej.had  bought  a  tract  of 
land  from  one  8.  for  which  a  deed  was  made  to  them 
in  common,  and  a  part  of  this  tract  was  included  in 
the  parol  division.  E.'s  interest  in  the  whole  tract 
was  subsequently  sold  at  sheriff's  sale,  and  bought  by 
one  W.  D.  At  the  time  of  the  purchase  from  S.  he 
entered  a  Judgment  against  both  J.  and  E.,  which 
was  afterwards  permitted  to  expire  as  to  E.,  but  was 
revived  as  to  J.  and  his  heirs ;  and  upon  this  judg- 
ment certain  of  the  land  described  above  was  sold  as 
the  property  of  J.'s  heirs,  and  bought  by  B.  &  Co., 
who  went  into  possession.  This  sale  was  made  with- 
out any  inquisition,  the  records  of  the  Court  being 
marked  ''waiver,''  but  there  was  no  evidence  as  to 
whether  the  original  obligation  contained  a  waiver  of 
inquisition.  The  heirs  of  J.  then  brought  an  action 
of  ejectment  against  the  purchasers  at  the  sale  on  the 
judgment  against  J.,  claiming  that  as  no  inquisition 
was  held,  and  there  was  no  evidence  of  waiver,  the 
sale  was  void,  and  passed  no  title ;  and  also  as  to  part 
of  the  tract  sold,  that  it  had  never  belonged  to  J.,  and 
that  title  thereto  was  vested  in  them  as  heirs  or  gran- 
tees of  E.  and  his  sisters.  The  defendants  offered  W. 
D.  as  a  witness  to  prove  the  parol  division  of  the 
lands  between  E.  and  J.,  and  that  the  tract  in  dispute 
was  assigned  to  J.: 

Hdd^  that  W.  D.  was  a  competent  witness. 

There  was  sbme  evidence  that  the  plaintiffs,  the 
heirs  of  J.,  had  notice  of  the  sale  upon  the  S.  judg- 
ment, and  made  no  objection  to  it,  on  account  of  there 
being  no  inquisition,  but  peaceably  removed  from  and 
surrendered  the  land,  and  that  the  fund  derived  from 
that  sale  was  used  to  pay  the  debts  of  J.,  their  an- 
cestor. The  defendants  submitted  a  point  to  the  Court, 
setting  forth  that  if  the  jury  believed  this  to  be  the 
fact,  the  plaintiffs  were  estopped  from  alleging  want 
of  waiver.    This  point  was  refused  by  the  Court : 

Held,  that  it  was  error  for  the  Court  to  refuse  the 
point  peremptorily,  and  that  the  question  of  ,estopx>el 
should  have  been  submitted  to  the  jury. 

The  plaintiffs  offered  in  rebattal  the  testimony  of 
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the  son  E.,  taken  at  a  former  trial  of  the  same  oanse, 
which  was  objected  to  on  the  ground  of  interest,  and 
also  the  coansel  for  J.'s  estate  as  a  witness  to  rebut 
the  allegations  of  acts  on  the  part  of  himself  and  J.'s 
heirs  on  which  an  estoppel  was  based : 
Held,  that  this  testimony  was  rightly  admitted. 

Error  to  the  Common  Pleas  of  Butler  County. 

Ejectment,  by  Daniel  McClafferty,  John  Mc- 
Clafferty,  Grace  McClafferty,  James  Dougan, 
Sarah  A.  Dougan,  and  Hannah  J.  Dougan, 
against  W.  Weckerly,  George  Gerbart,  John 
Berg,  Sr.,  and  John  Berg,  Jr.,  partners,  trading 
as  John  Berg  &  Co.,  for  one  hundred  and  twenty 
acres  of  land,  situate  in  Winfield  Township, 
Butler  County.  Pending  the  proceedings,  Daniel 
McClafferty  died,  and  his  widow  Julia  McClafferty 
and  his  six  children  were  substituted  in  his  place 
as  plaintiffs. 

On  the  trial,  before  Hazen,  P.  J.,  the  follow- 
ing facts  appeared :  John  McClafferty,  the  ances- 
tor of  the  plaintiffs,  settled  or  lived  on  a  tract  of 
land  containing  200  acres,  more  or  less,  in  Win- 
field  Township  about  the  year  1815.  He  re- 
sided on  this  land  until  his  death,  which  occun'ed 
in  1848,  and  made  improvements  thereon.  He 
never  received  a  patent  for  the  same,  and  died 
intestate,  leaving  surviving  him  six  children,  two 
sons,  James  and  Edward,  and  four  daughters.  A 
part  of  the  land  in  dispute  is  a  part  of  the  land 
on  which  John  McClafferty  lived  from  1815  to 
1848,  and  the  plaintiffs  claimed  aitle  thereto  as 
heirs  or  grantees  of  all  the  said  children  of  John 
McClafferty. 

During  their  father's  lifetime  and  subsequently 
to  his  death,  the  two  brothers  James  and  Edward 
occupied  the  tract  until  about  1868  or  1870,  when 
they  caused  a  division  line  to  be  run.  On  or 
about  January  20,  18'57,  they  purchased  together 
fifty- three  acres  from  one  Speer,  for  which  a  deed 
was  made  to  them  in  common.  Part  of  the 
Speer  purchase  remained  at  the  time  the  division 
line  was  run  in  1868  or  1870,  and  the  defendants 
contended  that  in  pursuance  of  this  division,  by 
parol  agreement,  James  received  the  two  pieces 
of  land  now  in  dispute — the  first  his  share  or 
part,  as  between  him  and  Edward,  of  the  lands 
of  John,  their  father,  containing  thirty  acres,  and 
the  other,  partly  of  the  same  lands  and  partly 
of  the  Speer  lands,  containing  ninety  acres. 

About  the  time  of  the  Speer  purchase  in  1857, 
a  judgment  was  entered  by  Speer  against  James 
and  Edward  for  $476,  which  was  kept  revived 
against  both  until  the  above  division  was  made, 
when  it  was  permitted  to  expire  as  against  Ed- 
ward, but  revived  as  to  James  and  his  heirs. 
Upon  this  judgment  the  land  in  dispute,  the  part 
of  the  old  tract  on  which  James  lived  and  died, 
and  the  balance  of  the  Speer  tract,  was  sold  as 
the  property  of  James  McClafferty's  heirs  as  one 
tract,  and  bought  by  Berg  &  Co.  in  1880.    This 


sale  was  made  upon  a  fi.  fa.  issued  on  said  judg- 
ment on  which  the  nsual  memorandum  of  waiver 
of  inquisition  was  marked.  No  inquisition  wad 
held.  A  vend.  ex.  was  issued  on  which,  as  well 
as  on  the  record,  the  prothonotary  entered  in 
writing  the  word  "  waiver,"  in  the  usual  way, 
but  the  contents  of  the  obligation  on  which  the 
judgment  was  entered  could  not  be  proven,  a  period 
of  nearly  thirty  years  having  elapsed  since  it  was 
executed,  and  whether  it  continued  a  waiver  did 
not  appear.  On  this  vend.  ex.  the  land  in  dispute 
was  sold  and  purchased  as  aforesaid,  a  sheriff's 
deed,  duly  acknowledged,  being  delivered  to  the 
vendees.  It  was  under  this  deed  that  the  de- 
fendants claimed  their  title. 

The  plaintiffs  contended  that  as  the  land  of 
James  McClafferty  had  been  sold  on  a  judgment 
without  waiver  of  inqqisition  or  the  holding  of 
an  inquisition,  they  were  entitled  to  recover  all 
his  land,  as  the  sale  was  void.  They  also  denied 
the  parol  division  said  to  have  been  made  between 
Edward  and  James,  and  contended  as  to  the 
thirty  acre  tract  that  title  thereto  was  vested  in 
them  as  heirs  or  grantees  of  the  children  of  John 
McClafferty  other  than  James,  the  said  thirty  acres 
having  been  neither  levied  on,  sold,  nor  deeded 
to  Berg  &  Co. 

The  defendants,  on  the  other  hand,  contended 
that  the  records  made  up  by  the  sworn  officers  of 
the  Court  should  be  admitted  as  prima  facie  evi- 
dence of  the  waiver  of  inquisition,  and  that, 
under  the  facts  as  set  forth  by  them  in  their 
eighth  point  given  below,  the  plaintifis  were 
estopped  from  alleging  a  want  of  waiver  of  in- 
quisition. 

The  defendants  offered  to  show,  by  one  Wil- 
liam Denny,  that  Daniel  McClafferty,  one  of  the 
plaintiffs,  was  present  at  the  sale,  and  a&sented 
to  it,  and  also  that  Edward  and  James  had  made 
a  parol  division  of  their  father's  tract  between 
them,  by  which  the  land  in  question  became 
vested  in  James :  this  to  show  that  the  land  was 
covered  by  the  lien  of  the  Speer  judgment  against 
James,  and  was  not  vested  in  the  plaintifis  as 
grantees  of  Edward.  This  testimony  was,  how- 
ever, rejected  by  the  Court  on  account  of  an  al- 
leged interest  in  the  witness,  he  having  purchased 
some  years  ago,  at  sheriff's  sale,  Edward  McClaf- 
ferty's interest  in  the  land.  Exception.  (First  to 
fourth  assignments  of  error.) 

The  plaintiffs  offered  in  evidence  the  testimony 
of  Edward  McClafferty,  now  deceased,  which  was 
taken  in  a  former  trisd  of  this  cause.  Objected 
to  on  the  ground  of  interest.  Objection  over- 
ruled and  evidence  admitted.  Exception.  (Fifth 
assignment  of  error.) 

The  plaintiffs  offered  to  show  by  John  M. 
Thompson,  the  counsel  of  the  administrator  of 
James  McClafferty's  estate,  that  none  of  the  heirs 
of  the  said  James  gave  any  authority  in  regard 
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to  the  sale  on  the  Speer  judgment,  or  received 
any  of  the  proceeds  therefrom,  for  the  purpose 
of  rebutting  the  allegation  of  acts  on  the  part  of 
these  persons,  on  which  an  estoppel  was  based. 
Objected  to.  Objection  overruled  and  evidence 
admitted.  Exception.  (Sixth  assignment  of 
error.) 

The  defendants  requested  the  Court  to  charge, 
ittter  alia^  as  follows :  (8)  If  the  }wvy.  believe 
and  find  from  the  evidence  that  the  fund  arising 
from  the  sale  of  the  land  in  dispute  was  dis- 
tributed by  decree  of  Court,  after  due  proceedings 
of  law,  to  the  creditors  of  James  McClafferty, 
deceased,  and  was  paid  out  without  objection 
from  the  defendants  in  the  execution ;  that  part 
of  it  was  appropriated  to  the  payment  of  fees  of 
the  attorney  for  said  estate  and  the  heirs  of  the 
said  James  McClafferty ;  that  objection  was  made 
to  the  application  for  a  stay  of  the  writ  for  the 
sale  of  said  land  by  the  sheriff,  on  other  grounds 
than  that  of  a  want  of  waiver;  that  the  deed 
was  placed  on  record  the  day  before  the  sale,  to 
wit :  the  deed  for  the  Speer  tract  to  James  and 
Edward  McClafferty,  most  of  which  was  em- 
braced in  the  levy,  and  that  the  defendants  in 
the  writ  removed  from  said  land  without  writ  of 
possession  or  other  process  commanding  them  to 
surrender  possession,  and  peaceable  possession 
taken  by  the  purchaser,  and  acquiesced  in  by  the 
defendants  in  the  '  writ  for  a  long  time  prior 
thereto,  they  and  those  claiming  under  them 
are  estopped  from  alleging  want  of  waiver  of  in- 
quisition if  there  be  no  waiver,  and  the  sale 
being  made  on  the  vend.  ex.  passed  title  to  the  de- 
fendants here,  the  puichasers  at  the  sheriff's  sale. 
Refused.     (Seventh  assignment  of  error.) 

The  plaintiffs  requested  the  Court  to  charge, 
inter  alia,  as  follows:  (5)  There  is  no  sufficient 
evidence  of  the  waiver  of  inquisition  by  writing 
filed  or  otherwise,  and  the  sheriff's  sale  passed  no 
title.     Answer.     Affirmed. 

(8)  To  constitute  an  estoppel  the  jury  must 
find  that  the  plaintiffs  connived  at  or  consented 
to  a  sale  of  the  land;  surrendered  possession 
thereof  to  the  purchaser  voluntarily ;  consented 
to  the  appropriation  of  the  proceeds  to  the  judg- 
ment of  their  ancestor,  and  mere  non-action  on 
their  part  or  the  distribution  of  the  money  by 
the  law  will  not  work  an  estoppel.  Affirmed. 
(Eleventh  and  twelfth  assignments  of  error.) 

Verdict  for  plaintiffs  for  all  the  lands  described 
in  the  writ  and  judgment  thereon.  Whereupon 
the  defendants  took  this  writ,  assigning  for  error, 
inter  alia,  the  rejection  of  their  offers  of  evi- 
dence and  the  admission  of  the  plaintiff's  offer  of 
evidence  as  above,  and  the  answers  of  the  Court 
to  the  above  points. 

W.  D.  Brandon  and  Lev.  McQuistion,  for 
plaintiffs  in  error. 

William  Denny,  neither  owning  nor  claiming 


to  own  any  interest  in  the  land  in  controversy, 
was  a  competent  witness*  The  Act  of  15th  April, 
1869,  is  an  enabling  a/id  not  a  restraining  sta- 
tute, and  it  makes  no  witness  incompetent  who 
would  have  been  competent  prior  to  its  passage. 
Act  of  April  15,  1869,  P.  L.  30  j  Purd.  Dig.  727, 

P.  L.  20. 
Bennett  v.  Hethington,  16  S.  &  R.  195. 
Arthurs  v.  King,  3  Norris,  630. 
The  point  submitted  by  the  defendants  below 
should  have  been  affirmed. 

Berg  V.  MoLaflferty,  17  Weekly  Notes,  75. 
Charles  McCandless  {John  M.  Thompsons^  Son 
with  him),  for  defendants  in  error. 

Under  the  proviso  of  the  Act  of  15th  April, 
1869,  the  witness  William  Denny  was  rightly 
excluded. 

Karns  v.  Tanner,  16  Smith,  302. 
Arthurs  t;.  King,  3  Norris,  530. 
The  evidence  does  not  show  anything  on  which 
to  base  an  estoppel. 

Gardner  v.  Sisk,  4  Smith,  507. 

January  3, 1888.  The  Court.  We  can  hot 
understand  upon  what  principle  William  Denny 
was  rejected  as  a  witness.  He  was.  not  a  party 
to  the  suit  and  not  liable  for  costs.  He  inade  no 
claim  of  title  to  any  of  the  land  for  which  this 
action  was  brought.  He  had  no  interest  in  the 
result  of  the  case  as  he  could  not  use  the  verdict 
and  judgment  in  any  litigation  he  might  have  for 
other  land,  whether  with  these  or  other  parties. 
He  was  clearly  competent  as  the  law  was  prior  to 
the  Act  of  1869,  and,  of  course,  he  could  not  be 
disqualified  by  that  Act.  An  interest  in  the 
question  involved  in  the  present  case  is  not  a  dis- 
qualifying interest,  and  we  have  no  doubt  of  his 
competency.  The  first  four  assignments  of  error 
are  therefore  sustained. 

The  fifth  assignment  is  not  sustained.  It  is 
practically  conceded  that  Edward  McClafferty 
^W)u\d  be  competent  if  he  were  living ;  and  the 
fact  of  his  death  certainly  does  not  render  incom- 
petent his  testimony  taken  on  a  former  trial. 

The  sixth  assignment  is  not  sustained.  The 
testimony  offered  wa9  simply  to  rebut  the  sup- 
posed effect  of  Mr.  Thompson's  acts,  done  ap- 
parently as  counsel  for  the  widow  and  heirs.  As 
those  acts  were  competent  evidence  in  favor  of 
the  defendants,  it  was,  of  course,  competent  to 
explain  them  or  reply  to  them  by  way  of  contra- 
diction. 

The  seventh  assignment  is  sustained.  The 
eighth  point  of  the  defendants  should  not  have 
been  refused  absolutely.  The  facts  stkted  in  the 
point  were  such  as  tended  to  establish  an  estoppel, 
and  if  believed  by  the  jury  might  suffice  to  war- 
rant them  in  inferring  an  estoppel,  if  there  were 
no  other  facts  in  the  case  which  avoided  their 
effect.  The  point  should  not  have  been  framed 
with  the  conclusion  of  an  absolute  estoppel  from 
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the  facts  stated,  and,  therefore,  need  not  have 
been,  and,  perhaps,  should  not  have  been  affirmed 
without  qualification.  At  the  same  time  it  should 
not  have  been  refused  peremptorily.  In  point  of 
fact  the  Court  le£t  the  facts  to  the  jury  upon  this 
whole  subject  correctly,  in  substance,  as  we  think, 
and  there  is  an  inconsistency  between  that  sub- 
mission and  the  absolute  refusal  of  the  point. 

The  eighth,  ninth,  and  tenth  assignments  are 
not  sustained.  The  eleventh  is  sustained  because 
the  unqualified  affirmance  of  the  fifth  point  of  the 
plaintiffs  is  a  binding  instruction  to  the  jury  that 
the  sheriff'^  sale  to  the  defendants  passed  no  title. 
Such  an  answer  is  inconsistent  with  the  general 
charge,  which  does  not  leave  to  the  jury  the  facts 
on  the  subject  of  estoppel.  If  the  sheriff's  sale 
passed  no  title  the  defendants  had  no  defence. 

The  plaintiffs'  eighth  point  is  too  narrowly 
drawn,  since  there  may  be  other  facts  beyond 
those  stated  in  the  point  which  might  amount  to 
an  estoppel,  but  as  those  are  the  chief  facts  relied 
upon  by  the  defendants  for  that  purpose,  we  must 
suppose  the  point  was  affirmed  as  it  stood,  because 
they  constituted  the  main  subject  of  contention, 
and  in  that  view  the  affirmance  was  substantially 
correct. 

The  thirteenth  assignment  has  no  merit,  and 
the  fourteenth  is  a  clear  mistake,  since  the  plain- 
tiffs' fourteenth  point  was  refused  and  not  affirmed. 
The  remaining  assignments  are  not  sustained. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

Opinion  by  Green,  J. 

Tbunkey  and  Clark,  JJ.,  absent. 

s.  H.  T. 


Jan.  '87,  314.  May  10,  1887. 

Sankey  v.  Hawley. 

Mortgage — Defeasance — Act  of  June  8,  1881 — 
Terms  of  the  Act  must  he  complied  with* 

The  intention  of  the  Act  of  June  8, 1881  (P.  L.  84), 
was  to  prevent  fraud  in  the  oonversion  of  a  deed  abso- 
lute on  its  face  into  a  mortgage.  This  it  does  by 
prescribing  the  only  way  in  which  snoh  a  deed  can 
be  impeached,  viz.,  by  a  defeasance  in  writing,  bearing 
even  date,  signed,  sealed,  acknowledged,  delivered, 
and  recorded. 

To  treat  this  Act  like  the  Recording  Act  of  May  28, 
1715  (1  Sm.  94 ;  Pardon,  566  et  seq.),  and  confine  its 
operation  to  purchasers  and  mortgagees,  holding  that 
it  does  not  apply  to  the  immediate  parties  to  the  trans- 
action would  be  to  defeat  its  intention,  which  is  not 
at  all  obscure. 

Error  to  the  Common  Pleas  of  Perry  County. 
Ejectment,   by  Joseph    M.    Hawley   against 
Jacob  Sankey  and  others. 

At  the  trial,  plaintiff  put  in  evidence  a  deed 


from  defendants.  Defendants  contended  that  it 
should  be  accompanied  by  a  defeasance  in  writing 
made  at  the  same  time,  but  not  complying  with 
the  terms  of  the  Act  of  June  8,  1881  (P.  L.  84). 
(First  and  second  assignments  of  error.)  The 
Court  charged  the  jury^that  there  was  no  evi- 
dence to  impeach  the  deed.  (Third  assignment 
of  error.) 

Verdict  and  judgment  for  plaintiff.  Defend- 
ants took  this  writ,  assigning  errors  as  above. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court. 

William  Henry  SponsUr  (  W.  A,  Sponsler  and 
Jacob  L,  Markel  with  him),  for  plaintiff  in 
error. 

Charles  H,  Smiley  and  B,  F.  Junking  for  de- 
fendant in  error. 

March  19,  1888.  The  Court.  The  case  in 
hand  involves  the  construction  of  the  Act  of  the 
8th  of  June,  1881  (Ph.  L.  84)— if,  indeed,  an 
Act  so  plain  and  positive  in  its  terms  can  be  said 
to  need  construction. 

From  the  statement  of  the  plaintiffs  in  error 
we  gather  the  following  history  of  the  case : 
Samuel  K.  Sankey  was  the  owner  of  a  lot  of 
ground  in  Penn  Township,  Perry  County,  on 
which  was  erected  a  planing  mill.  On  the  17th 
of  December,  1883,  he  borrowed  from  Joseph  M. 
Hawley,  the  plaintiff  below,  the  sum  of  four 
thousand  dollars,  and,  as  security  for  the  same, 
executed  to  Hawley  a  deed  for  the  premises 
above  mentioned  in  fee.  At  the  same  time  there 
was  executed  and  delivered  to  Sankey  a  paper 
reciting  as  follows : — 

"Duncannon,  Pa.,  December  17, 1883. 

<<This  is  to  certify  that  S.  K.  Sankey  and 
wife  have  this  day  deeded  to  me  their  property 
(see  Deed  Book,  Q.,  vol.  2,  page  634,  etc..  New 
Bloomfield,  Pa.),  for  the  purpose  of« securing  the 
loan  of  four  thousand  dollars,  and  I  hereby  agree 
to  deed  the  above  property  back  to  S.  K.  Sankey 
in  fee  simple,  with  all  the  improvements  thereon 
erected,  upon  the  payment  of  the  four  thousand 
dollars  above  referred  to.  Redeemable  within 
two  years. 

"  Joseph  M.  Ha.wlet. 

"Witness:  William  Bothwell." 

Afterwards  Samuel  K.  Sankey  conveyed  this 
property  to  his  father,  Jacob  Sankey,  having  in 
the  meantime  paid  to  the  plaintiff,  on  account  of 
said  loan,  something  over  one  thousand  dollars. 
Subsequently  the  plaintiff  agreed  to  extend  the 
time  of  payment  of  the  balance  to  the  17th  of 
December,  1886,  but,  before  the  expiration  of 
that  time,  he  brought  this  suit  of  ejectment.  On 
the  trial  the  defendant  offered  the  defeasance,  as 
above  set  out,  with  an  offer  to  prove  that  the  sum 
mentioned  in  this  paper  was  identical  with  that 
in  the  deed.     This  was  objected  to  on  part  of 
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the  plaintiff^  and  the  offers  overruled  by  the 
Court.  The  evidence  of  the  defendants  having 
been  thus  rejected,  nothing  remained  but  to  in- 
struct the  jury  to  find  for  the  plaintiff,  which 
was  accordingly  done.  Assuming  the  defendants' 
statement  to  be  correct,  as  we  have  done,  and 
nothing  need  be  said  concerning  the  equities  of 
the  case,  for  they  are  all  with  them,  and  pre- 
viously to  the  Act  above  mentioned,  the  plain- 
tiff's recovery  must  have  been  limited  to  a  con- 
ditional verdict  for  the  balance  of  the  money 
due  him.  Nevertheless,  under  that  Act,  we 
cannot  see  how  the  judgment  can  be  impeached. 
There  is  now  but  one  method  left  by  which  a 
deed  absolute  can  be  reduced  to  a  mortgage,  and 
that  method  in  this  case  has  not  been  pursued. 
The  flefeasance  must  not  only  be  in  writing,  and 
of  the  same  date  as  that  of  the  deed,  but  it  must 
also  be  *<  signed,  sealed,  acknowledged,  and  de- 
livered by  the  grantee  in  the  deed  to  the 
grantor;"  furthermore,  it  must  be  recorded  in 
the  office  for  the  recording  of  deeds  and  mort- 
gages in  the  county  where  the  land  is  situated 
within  sixty  days  from  the  execution  thereof.  If 
we  are  to  give  effect  to  this  Act,  an  Act  in  no 
wise  ambiguous,  it  is  certain  the  defeasance 
offered  on  part  of  the  defence  was  properly  re- 
jected, for  it  was  neither  sealed,  acknowledged, 
nor  recorded.  But  the  learned  counsel  for  the 
defendants  contend  that  the  Act  of  1881  is  essen- 
tially a  recording  Act,  and  that,  following  the 
decisions  made  under  the  statute  of  the  28th  of 
May,  1715,  we  should  so  construe  it  as  not  to 
affect  the  immediate  parties  to  the  transaction, 
but  should  confine  its  operation  to  purchasers  and 
mortgagees.  But  should  we  follow  these  deci- 
sions to  this  extent,  we  must  go  still  further,  and 
hold  that  those  having  notice  are  not  within  the 
protection  of  the  statute.  For,  as  we  said  in 
Britton's  Appeal  (45  Pa.  172),  per  Mr.  Justice 
Strong,  the  recording  Acts  have  been  regarded 
throughout  their  whole  history  as  designed  only 
to  furnish  protection  against  those  frauds  which, 
without  them,  would  easily  be  perpetrated  by 
secret  conveyances.  In  other  words,  they  are 
statutes  for  the  prevention  of  frauds;  hence, 
they  furnish  no  protection  to  one  who  purchases 
land  knowing  that  another  has  acquired  a  prior 
right  in  that  same  land.  Applying  a  doctrine  of 
this  kind  to  the  Act  of  1881,  and  it  is  effective 
neither  as  to  parties  nor  privies  nor  to  others 
having  notice.  In  other  words,  we  would  thus 
repeal  the  Act  in  its  very  spirit,  and  continue  to 
give  effect  to  that  which  the  Legislature  intended 
to  abolish  utterly — the  oral  defeasance.  We  can- 
not agree  thus  to  defeat  the  intention  of  the  Act; 
that  intention  is  not  at  all  obscure,  and  is  not 
like  that  found  in  the  Act  of  1715.  It  is  true, 
the  design  is  to  prevent  frauds,  but  it  also  defi- 
nitely prescribes  the  process  by  which  this  is  to 


be  accomplished — not  by  recording  alone,  for  that 
is  but  one  of  the  prescriptions,  but  by  directing 
how,  and  how  only,  a  deed  absolute  shall  be  re- 
formed. The  question  thus  becomes  one  of  evi- 
dence. It  is  proposed  to  impeach  a  deed ;  it  is 
not  what  it  purports  to  be — a  conveyance  in  fee, 
but  only  a  mortgage.  Now  the  question  is.  How 
shall  this  be  prov«ed  ?  The  statute  answers  this 
by  saying  you  can  do  this  in  no  other  way  than 
by  the  exhibition  of  a  written  defeasance,  signed, 
sealed,  acknowledged,  delivered,  and  recorded. 
In  similar  cases  the  Courts  have  always  insisted 
that  evidence  to  impeach  a  deed  shall  be  clear 
and  indubitable;  and  as  the  Legislature  has  seen 
proper  to  require  for  that  purpose  a  still  higher 
type  of  evidence,  we  ^cannot  take  it  upon  our- 
selves to  destroy  the  enactment  for  the  purpose 
only  of  saving  a  case  supposed  to  be  a  hard  one. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  C.  J. 

PAXSONy  J.,  absent.  j.  d.  b.,  jr. 


July  '87, 17.  February  2, 1888. 

Williams's  Appeal. 

Cruardian  and  ward — Commissions — Agreement 
not  to  charge  commissions-^Compensation  for 
services  performed, 

A  duly  appointed  guardian  delivered  the  fund  of  his 
wards  to  their  father,  who  was  not  eligible  as  guar- 
dian, and,  in  consideration  of  the  latter's  promise  to 
keep  him  clear  of  all  responsibility  for  the  trust  funds, 
agreed  not  to  claim  commissions : 

Beldf  that  the  guardian  by  this  agreement  did  not 
preclude  himself  from  claiming  compensation  for 
other  services  x>erformed  on  behalf  of  the  estate  of  the 
wards  during  a  period  of  about  twenty  years. 

Appeal  by  Joseph  T.  Williams,  guardian  of 
the  minor  children  of  Charles  Williams,  from  a 
decree  of  the  Orphans'  Court  of  Montgomery 
County. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Auditor  (Jacob  V.  Gotwalts,  Esq.) 
awarded  the  guardian,  Joseph  T.  Williams,  the 
sum  of  $1050,  not  as  commissions  but  as  compen- 
sation for  services  rendered.  Exceptions  were 
filed  to  his  report  which  the  Court,  Boyer,  P.  J., 
sustained  on  the  ground  that  Williams,  by  his 
agreement  not  to  claim  commissions,  was  pre- 
cluded from  claiming  any  compensation,  and  a 
decree  was  entered  accordingly.  Williams  there- 
upon took  this  appeal,  assigning  for  error  this 
decree. 

J.  P.  Hole  JenkinSy  for  appellant. 

The  agreement  of  April  1, 1864,  was  against 
public  policy  and  void. 

Bowers  v.  Bowers,  2  Casey,  74. 
White's  EsUte,  2  Montg.  Co.  Rep.  172. 
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The  guardian  was  entitled  to  some  compensa- 
tion even  though  he  did  not  receive  the  money. 
Bell's  Estate,  2  Parsons,  200. 

Henry  (7.  Boyer  {Edward  Haugh  with  him), 
for  appellees. 

The  cases  of  Bowers  v.  Bowers  and  White's 
Estate,  cited  by  appellant,  are  radically  different 
from  the  case  at  bar. 

If,  as  it  is  alleged,  this  was  an  illegal  transac- 
tion, the  contract  being  against  public  policy, 
Joseph  is  estopped  at  this  time  from  demanding 
commissions,  inasmuch  as  the  estate  has  been 
distributed  and  the  contract  executed. 

Parties  implicated  in  an  executed  illegal  trans- 
action have  no  remedy  against  each  other* 

Wharton  on  Contracts,  sec.  353. 
Lestapies  v,  Ingraham,  5  Barr,  81. 
Fox  V.  Cash,  1  Jones,  207. 
Gisaf  v.  Keval,  31  Smith,  354. 

February  27,  1888.  Thb  Court.  This  case 
involves  but  a  single  question.  The  appellant 
was  duly  appointed  guardian  of  the  minor  chil- 
dren of  Charles  Williams  by  the  Orphans'  Court 
of  Montgomery  County  on  the  15th  June, 
1863.  His  wards  were  legatees  under  the  will 
of  their  grandfather,  Joseph  Williams,  and 
entitled  as  such  to  sums  amounting  in  the  aggre- 
gate to  over  $70,000.  Their  father,  Charles 
Williams,  was  one  of  the  executors  of  the  will 
of  Joseph.  As  father  of  the  legatees  and  execu- 
tor of  the  will  under  the  provisions  of  which  the 
legacies  were  to  be  paid,  he  was  under  the  law 
and  the  rules  of  the  Orphans'  Court  ineligible  to 
appointment  as  guardian.  He  accordingly 
secured  the  appointment  of  his  nephew,  Joseph 
T.  Williams,  the  appellant.  But  it  was  his  pur- 
pose not  to  surrender  the  custody  and  manage- 
ment of  the  fund  or  allow  the  guardian  to 
discharge  the  duties  which  his  appointment 
devolved  on  him  beyond  what  was  absolutely 
necessary.  He  accordingly  obtained  from  the 
appellant  in  April  following  his  appointment  the 
contract  upon  wliich  the  wards  now  deny  to  their 
guardian  a  single  farthing's  compensation,  and 
on  the  construction  of  which  this  case  depends. 
The  contract  is  as  follows : — 

This  is  to  certify  and  declare  that  Charles 
Williams  has  assumed  and  will  assume  the  col- 
lection and  receipt  of  all  moneys  that  have 
accrued,  or  wluch  may  accrue,  to  his  children 
under  and  by  virtue  of  the  last  will  and  testament 
of  their  grandfather,  Joseph  Williams,  deceased, 
and  the  investment  of  the  same ;  also  the  collec- 
tion of  the  interest  thereon ;  and  that  Joseph 
Williams,  guardian  of  his  said  children,  has  de- 
posited in  his  hands  the  securities  in  which  the 
moneys  of  his  said  wards  have  been  invested ; 
and  Charles  is  to  keep  him,  the  said  guardian, 
clear  of  all  liability  or  responsibility  in  relation 


to  the  trust  funds  belpnging  to  the  said  children ; 
and  the  said  Joseph  has  also  agreed  that  bia 
executors  or  administrators  shall  not  charge  any 
commissions,  except  in  the  event  of  the  decease 
of  the  said  Charles,  and  the  actual  performance 
of  the  trust  devolves  on  him  or  his  representa- 
tives, then  to  be  allowed  to  charge  commissions 
on  the  funds  which  may  at  the  time  be  in  their 
trust ;  it  is  further  agreed  and  distinctly  under- 
stood that  said  representatives  shall  not  charge 
under  any  plea  or  circumstances  more  than  two 
per  cent,  commissions.  Witness  our  hands  and 
seals  this  1st  day  of  4th  month,  1864. 

The  Auditor  finds  that  in  accordance  with  this 
agreement  the  moneys  of  his  wards  were  imme- 
diately turned  over  by  the  appellant  to  Charles 
Williams,  who  invested  them  and  took  entire 
charge  of  them  until  his  children  severally  came 
of  full  age.  He  also  finds  that  the  appellant 
performed  his  duty  as  guardian  in  all  other 
respects,  representing  his  wards  in  the  Orphans' 
Court,  examining  the  security  offered  for  loans, 
and  executing  such  papers  as  required  his  signa- 
ture. From  these  facts  he  concludes  and  recom- 
mends to  the  Orphans'  Court  that  the  appellant 
should  be  held  to  the  terms  of  his  agreement  of 
1st  April,  1864,  and  allowed  no  commissions 
upon  the  moneys  belonging  to  his  wards,  but  that 
for  other  services  he  was  entitled  to  a  reasonable 
compensation  which  he  fixes  at  $1050.  This 
seems  to  be  in  harmony  with  the  agreement  of 
1st  April,  1864,  and  with  the  justice  of  the  case. 

There  were  many  duties  devolving  on  the 
guardian  tbat  he  could  not  discharge  except  in 
person.  These  the  agreement  did  not  touc(i.  It 
simply  provided  that  the  management  of  the  fund 
and  the  commissions  to  be  earned  thereby  should 
be  turned  over  to  Charles  Williams.  Every 
oth^r  duty  which  his  appointment  cast  upon  him 
he  was  to  perform  in  person,  and  there  is  nothing 
in  the  agreement  nor  in  the  circumstances  to 
prevent  his  charging  a  reasonable  compensation 
for  his  services.  It  is  conceded  that  he  dis- 
charged his  trust  with  fidelity,  and  that  for 
twenty-three  years  he  has  in  many  ways  rendered 
important  services  to  his  wards.  When  he  asks 
for  compensation  his  wards  reply  in  effect 
**  because  you  agreed  to  surrender  part  of  your 
compensation  for  our  benefit  you  shall  have  noth- 
ing." But  it  does  not  follow,  as  we  have  already 
said,  that  an  agreement  not  to  charge  for  services 
that  Charles  Williams  undertook  to  perform  in 
his  stead,  affords  the  slightest  reaso^  for  refusing 
to  the  guardian  compensation  for  services  that  he 
had  to  render  by  virtue  of  his  appointment,  and 
that  Charles  could  not  have  relieved  him  from 
even  if  he  had  undertaken  to  do  so.  It  is  very 
clear  that  the  appellant  was  entitled  to  a  reason- 
able compensation,  and  the  Auditor  finds  that 
$1050  is  reasonable. 
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It  is  not  alleged  that  this  sum  is  not  a  fair 
compensation  if  a  compensation  is  to  be  allowed, 
but  the  exceptants  insist  that  under  the  agree- 
ment of  Ist  April,  1864,  the  appellant  is  pre- 
cluded from  asking  any  compensation,  whatever. 

The  decree  of  the  Orphans'  Court  is  now 
reversed  in  so  far  as  it  denies  the  appellant  the 
compensation  recommended  by  the  Auditor,  and 
record  remitted  for  final  decree  in  conformity 
with  this  opinion. 

Opinion  by  Williams,  J. 

Tbumkbt  and  Green,  JJ.,  absent. 

w.  M.  s.,  Jr. 


Jan.  *88,  41.  Febrnary  15,  1888. 

Borough  of  Shenandoah  v.  Erdman. 

NegUgencB  of  municipality — Dangerous  condi- 
Hon  of  sidewalk — Contributory  negligence  a 
question  for  the  jury  under  facts  of  this  case 
— Refusal  to  enter  compulsory  nonsuit  not  aS' 
signable  for  error. 

At  a  point  upon  a  street  of  the  defendant  borough 
there  was  an  inequality  in  the  sid^ewalk,  viz :  a  descent 
of  about  one  foot  from  a  pavement  to  the  unpaved 
Ibotwaj  in  front  of  the  adjoining  premises.  The  atten- 
tion of  the  borough  authorities  had  been  repeatedly 
called  to  its  dangerous  condition,  and  plaintiff  was  not 
aware  of  it.  Plaintifif  had  left  his  team  standing  in 
the  street,  while  delivering  goods  after  dark  upon  a 
December  afternoon.  The  horses  started  to  run,  and 
plaintiff,  running  to  stop  theni,  fell  at  this  depression 
and  broke  his  leg : 

Beldf  under  these  facts  the  question  of  contributory 
negligence  on  plaintiff's  part  was  properly  left  to  the 
jury. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Case,  by  William  T.  Erdman  against  the 
Borough  of  Shenandoah,  to  recover  damages  for 
personal  injuries  occasioned  by  the  alleged  negli- 
gence of  defendant.' 

On  the  trial,  before  Green,  J.,  the  following 
facts  appeared:  On  December  8,  1884,  after 
dark,  William  T.  Erdman,  a  huckster,  stopped 
his  team  of  two  horses  and  a  wagon  on  Coal 
Street,  a  public  street  in  the  borough  of  Shenan- 
doah, and  without  fastening  his  horses  he  entered 
the  store  of  a  Mrs.  Nichter  to  deliver  produce; 
while  be  was  in  the  store  his  horses  started  to 
run  off.  He  immediately  ran  out  of  the  store, 
down  three  steps  to  the  pavement,  and  ran  down 
the  street  on  the  sidewalk  in  pursuit  of  the  horses; 
after  running  some  twenty  yards  he  fell  and 
broke  his  leg.  It  appeared  that  the  bide  of  the 
street  on  which  Erdman  was  running  was  not 
continuoQsly  paved  in  that  square,  and  the  acci- 
dent occurred  at  a  point  on  the  sidewalk  where 


the  board  pavement  in  front  of  one  dwelling 
ended,  the  sidewalk  in  front  of  the  adjoining 
dwelling  being  unpaved  and  about  twelve  inches 
below  the  level  of  the  paved  sidewalk. 

It  was  in  evidence  that  the  borough  authorities 
had  been  notified  a  number  of  times  of  the  dan- 
gerous condition  of  this  sidewalk,  and  had  neg- 
lected to  put  it  in  proper  condition.  It  also 
appeared  that  plaintiff  was  not  aware  of  its  dan- 
gerous condition. 

Defendant  contended  that  the*  plaintiff's  act  in 
running  along  the  sidewalk  after  dark  constituted 
negligence  per  se.  The  Court  refused  to  direct  a 
nonsuit  (first  assign meht  of  error),  ^nd  also  to 
instruct  the  jury  to  find  for  defendant.  (Second 
assignment  of  error.)  The  Court  left  the  ques- 
tion of  contributory  negligence  to  the  jury,  saying  : 
'*  Of  course,  the  jury  understands  that  it  does  not 
necessarily  follow  that,  because  it  is  night,  a  man 
cannot  either  run  along  the  street  or  run  along 
the  sidewalk ;  but,  when  he  does  ran  along  the 
sidewalk  the  question  is  whether  he  is  not  obliged 
to  exercise  greater  care  so  as  to  avoid  danger  ; 
and  if  he  did  not  exercise  such  care,  then  he 
would  be  held  to  have  contributed  to  his  own  in- 
jury; he  himself  would  have  been  partially  at 
fault  for  the  injury  he  sustained.  If  he  was  par- 
tially at  fault  for  his  own  injury,  then  he  could 
not  recover,  because  if  he  had  been  careful  and 
prudent  the  injury  would  not  have  happened. 

<<  So  far  as  the  fact  of  allowing  his  horses  to 
stand  on  the  street  without  being  tied,  even 
though  he  may  have  been  negligent  so  far  as  that 
is  concerned,  we  do  not  see  that  that  has  any 
bearing  upon  any  question  arising  in  this  case. 
He  is  not  charged  here  on  liccount  of  any  negli- 
gence arising  from  the  leaving  of  his  horses  untied. 
The  question  is,  whether  he  was  negligent  when 
he  went  after  his  horses.  His  previous  negligence 
would  not  affect  the  question  here  as  to  his  right 
to  recover,  if  you  find,  under  the  evidence  in  this 
case,  that  he  was  not  guilty  of  contributory  neg- 
ligence at  the  time  when  this  accident  happened.'' 

Verdict  for  plaintiff  for  $1500,  and  judgment 
thereon.  Defendant  took  this  writ,  assigning 
error  as  above  set  out. 

S>  6r.  M.  HoUopeter  (J.  J7.  Pomeroy  with 
him),  for  plaintiff  in  error.' 

It  is  essential  to  liability  that  the  plaintiff 
shx)uld  have  been  using  reasonable  or  ordinary 
care  to  avoid  the  accident,  or  in  other  words,  he 
must  be  free  from  any  ^ch  fault  or  neglect  on 
his  part  as  will  in  actions  for  negligence  defeat 
recovery. 

Dillon  on  Mnnoipal  Corporations,   vol.    ii.  seo. 
789. 

It  is  true  that  this  Court  has  frequently  held 
that  when  the  measure  of  duty  is  ordinary  and 
reasonable  care,  and  that  when  the  standard  of 
the  degree  of  care  shifts  with  circumstances,  the 
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question  of  negligence  is  one  for  the  jury,  jet  the 
Court  has  recognized  a  line  in  such  cases  beyond 
which  the  question  of  the  negligence  of  the  plain- 
tiff will  be  passed  upon  by  the  Court  as  a  matter 
of  law. 

Central  R.  R.  of  N.  J.  v.  Feller,  84  Pa.  226. 
Ldhigh  Valley  Railroad  Co.  v.  Greiner,  113  Pa. 
600. 
When  there  is  such  an  obvious  disregard  of 
duty  and  safety  as  amounts  to  misconduct,  the 
Court  may  declare  it  to  be  negligence  as  matter 
of  law. 

West  Chester,  etc.,  Railroad  Co.  v.  MoElwee,  67 
Pa.  316. 

The  facts  here  were  not  controverted.  It  was 
for  the  Court  to  determine  as  to  negligence. 

Catawissa  Railroad  Co.  v.  Armstrong,  52  Pa.  286. 
Pittsburgh  and  Connellaville  R.  R.  Co.  v.  McClarg, 
56  Id.  297. 
In  the  case  at  bar  it  was  misconduct  and  reck- 
lessness for  Erdman  at  the  height  of  his  speed  to 
run  on  a  public  street,  after  dark,  in  view  of  all 
the  circumstances. 

Central  R.  R.  of  New  Jersey  v.  Feller  et  a/.,  tupra. 
Lehigl^  Vallej  R.  R.  Co.  v.  Greiner,  supra. 

M.  M.  V  Velle  (Philip  Keller  with  him),  for 
defendant  in  error. 

February  27, 1888.  The  Court.  The  first 
specification  of  error  was  intended  to  present  a 
question  neither  novel  nor,  if  properly  before  us, 
difficult  of  solution  ;  not  novel,  because  it  has 
been  repeatedly  declared  that  refusal  to  enter  a 
compulsory  nonsuit  is  not  assignable  for  error, 
and  not  difficult,  because  the  motion  to  nonsuit 
was  wholly  unwarranted  by  any  evidence  in  the 
cause. 

The  only  remaining  specification,  complaining 
of  the  learned  Judge's  refusal  to  direct  a  verdict 
in  favor  of  defendant  below,  cannot  be  sustained, 
for  the  reason  that  the  evidence  adduced  by  plain- 
tiff not  only  justified  but  demanded  a  verdict  in 
his  favor,  unless  the  jury  were  satisfied  he  was 
guilty  of  negligence  which  contributed  to  the  in- 
jury complained  of.  A  case  of  gross  negligence 
on  the  part  of  the  borough  authorities  was  so 
clearly  and  conclusively  shown  that  scarcely  any 
attempt  was  made  to  controvert  the  fact.  It  was 
shown  that  the  dangerous  condition  of  the  side- 
walk, at  the  point  where  plaintifif  below  was  in- 
jured, had  been  repeatedly  brought  to  their  no- 
tice, and  no  effi>rt  was  ever  made  to  put  it  in  a 
safe  condition.  As  the  learned  Judge  ren\arked 
in  his  charge  there  was  practically  no  conflict  of 
testimony  as  to  these  facts.  The  only  semblance 
of  defence  insisted  on  was  the  alleged  contributory 
negligence  of  plaintiff  himself.  That,  under  all 
the  evidence,  was  a  question  of  fact  for  the  juiy, 
and  not  one  of  law  for  the  Court.  It  was  fairly 
submitted  to  them  in  a  clear  and  carefully 
guarded  charge  to  which  neither  party  excepted. 


They  were  told  that  if  plaintiff  liimself  did  not 
exercise  reasonable  and  proper  care  in  moving 
along  the  sidew^k,  he  could  not  recover,  not- 
withstanding the  negligence  of  the  borough  au- 
thorities, and  in  the  same  connection  the  learned 
Judge  fully  explained  what  is  meant  by  reason- 
able care. 

No  exception  was  taken  to  the  admission  or 
rejection  of  evidence*  The  record  presents  a 
case,  which,  upon  all  the  evidence  before  them, 
was  manifestly  for  the  consideration  and  determi- 
nation of  the  jury  under  the  instructions  given 
them  by  the  Court. 

Judgment  affirmed. 

Opinion  by  Sterrbtt,  J. 

Trunket,  J.,  absent.  j.  d.  b.,  jf. 


Common  $leai$. 


C.  P.  of  Beaver  Co.  August,  1887. 

Miller  v.  Spear. 

Orphans*  Courts-Jurisdiction — Under  the  Act 
of  March  2p,  1832^  the  Orphans'  Court  has 
no  jurisdiction  to  authorize  a  private  sale  of 
real  estate  for  payment  of  debts. 

This  was  an  amicable  action  in  the  nature  of  a 
bill  by  vendor  against  vendee  to  enforce  specific 
performance  of  a  contract  for  the  sale  of  real 
estate.  The  facts  are  fully  stated  in  the  opinion, 
infra, 

Henry  Hice^  for  the  plaintiff. 

S.  B.  Wilson,  for  the  defendant. 

May  7,  1888.  The  Court.  The  material 
facts  of  tbis  case,  as  agreed  upon  by  the  parties, 
are  these :  William  Davidson,  Jr.,  died  intestate 
on  or  about  September  4,  1870,  seised  in  fee 
simple  of  certain  real  estate,  including  a  fisirm  in 
Patterson  Township,  in  this  county,  containing 
about  one  hundred  and  twenty-one  acres.  He 
left  to  survive  him  a  widow  and  two  minor  child- 
ren. Letters  of  administration  on  his  estate 
were  granted  to  William  Henry,  Esq.,  by  the 
register  of  wills  of  Beaver  County. 

The  decedent  was  considerably  indebted,  and 
the  administrator,  after  exhausting  the  personalty, 
found  that  some  $2103  of  tl>e  debts  of  the  estate 
still  remained  unpaid.  On  March  21,  1872,  he 
obtained  an  order  from  the  Orphans'  Court  of 
Beaver  County  to  sell  a  part  of  the  farm  above 
mentioned  for  the  payment  of  these  debts,  which 
were  mostly,  if  not  all,  liens  not  of  record. 
This  order  was  granted  under  the  Act  of  29th 
March,   1832,  and  authorized   a  public  ssde. 
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Nothing  was  done  under  it,  however,  as  the  ad- 
ministrator, before  it  could  be  executed,  dis- 
covered a  large  debt  of  the  estate,  the  existence 
whereof  was  not  before  known  to  him,  and 
which  made  it  necessary  to  embrace  more  land 
in  the  order  of  sale.  On  September  4,  1872,  an 
alias  order  issued  for  the  sale  of  the  whole  farm. 
By  virtue  of  this  order  a  sale  was  made  which 
was  afterwards  set  aside  because  the  purchaser 
failed  to  pay  the  purchase-money< 

On  the  20th  day  of  January,  1873,  *^^  ^^" 
ministrator  prayed  the  Court  to  authorize  him  to 
sell  the  land  either  at  public  or  private  sale,  as 
he  might  deem  expedient,  and  thereupon  an 
order  to  this  effect  was  granted.  In  pursuance 
of  this  order,  the  administrator,  as  appears  from 
his  report  presented  March  19,  1873,  made  a 
private  sale  of  the  land  to  David  Miller  for  the 
price  of  $9100.  Accompanying  the  report  was 
a  writing  signed  by  the  widow  of  the  decedent 
and  the  guardian  of  his  minor  children,  assenting 
to  the  sale  and  asking  that  it  be  confirmed.  On 
the  same  day  that  the  report  was  presented,  the 
Court  approved,  ratified,  and  confirmed  the 
sale,  and  directed  a  deed  to  be  made  to  the  pur- 
chaser, on  his  complying  with  the  terms  of  his 
contract.  He  did  this,  and  in  due  time  received 
a  deed  for  the  farm. 

By  a  written  agreement  dated  April  9,  1887, 
David  Miller  and  his  wife  cpntracted  with  James 
P.  Spear  to  well  and  sufficiently  convey  and 
assure  unto  him,  in  fee  simple,  by  deed  of  general 
warranty,  clear  of  all  incumbrances,  the  said 
tract  of  land  for  the  price  of  $17,000. 

The  vendee,  doubting  the  soundness  of  the 
vendor's  title,  declined  to  pay  any  part  of  the 
parchase-money;  hence  this  amicable  action  was 
instituted  to  obtain  a  judicial  determination  of 
the  question,  whether  Miller  can  convey  such  a 
title  as  his  contract  requires  him  to  give. 

This  suit  is  in  the  nature  of  a  bill  in  equity  to 
enforce  specific  performance,  and  therefore  the 
defendant  cannot  be  compelled  to  accept  a  title 
which  is  unmarketable  or  even  doubtful  in  its 
character.     (Nicol  v,  Carr,  11  Casey,  381.) 

It  was  suggested  at  the  argument,  that  the 
sale,  if  not  good  under  the  Act  of  1832  might  be 
sustainable  under  the  Act  of  1853,  commonly 
called  "The  Price  Act."  A  careful  examination 
of  the  record,  however,  discloses  the  fact,  that 
there  is  nowhere  in  the  proceedings  any  aver- 
ment to  bring  them  within  the  operation  of  the 
latter  statute.  They  were  commenced,  and  from 
beginning  to  end,  conducted  under  the  Act  of 
1832;  and  hence  the  only  question  for  the  Court 
to  decide  is.  Has  the  Orphans'  Court,  under  that 
Act,  jurisdiction  to  authorize  a  private  sale  of  a 
decedent's  real  estate  for  the  payment  of  his 
debts?  Although  anxious  to  sustain  the  olaintiff 's 
title,  I  cannot  escape  the  conclusion,  that  the 


jurisdiction  mentioned  does  not  exist.  If  this 
view  of  the  law  be  correct,  the  title  is,  to  say 
the  least,  too  doubtful  to  justify  the  Court  in 
compelling  the  defendant  to  accept  it. 

The  jurisdiction  of  the  Orphans'  Court  is  con- 
ferred and  defined  by  statute,  and  beyond  the 
pirescribed  limits  the  Court  is  powerless.  Even 
consent  cannot  enlarge  its  statutory  authority. 
(Willard's  Appeal,  15  P.  F.  S.  265.)  Its  decrees 
are  examinable  collaterally  when  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  record. 
(Kennedy  v.  Wachsmuth,  12  S.  &  R.  171  ;  Groff 
V.  Groff  et  aLy  14  Id.  181 ;  Gilmore  v,  R'odgers 
et  al.f  5  Wright,  120.) 

The  Act  of  1832  clearly  contemplates  and 
requires  a  public  sale.  The  Orphans'  Court, 
therefore,  has  power  to  decree  such  a  sale  and 
none  other.  (Gaines  v,  De  la  Croix,  6  Wallace, 
719;  Ashursttf.  Ashurst,  13  Ala.  781;  Fambro 
V,  Gantt,  12  Id.  298;  Neal  v.  Patten,  40  Ga. 
363 ;  Worten  v,  Howard,  2  Smedes  &  Marshall, 
527;  Hutchinson  v.  Cassidy,  46  Mo.  431; 
M' Arthur  v,  Carrie,  32  Ala.  75;  Freeman  on 
Void  Judicial  Sales,  52;  EUet  v.  Paxson,  2  W. 
&  S.  418.) 

The  case  cited  last  was,  like  the  one  here  under 
consideration,  an  action  to  recover  the  purchase- 
money  due  on  a  contract  for  the  sale  of  land, 
and  thus  to  enforce  specific  performance.  The 
decision  therein  was  reached  by  the  Court,  as 
the  Justice  who  rendered  the  opinion  remarked, 
"after  full  consideration."  One  of  the  main 
reasons  assigned  for  holding  the  vendor's  title  in- 
sufficient was,  that  the  Orphans'  Court  had  ap- 
proved a  private  sale  of  the  land  under  a  statute 
which  contemplated  that  the  sale  should  be 
public. 

The  reasons  why  an  Orphans'  Court  sale  for 
the  payment  of  debts  is  required  to  be  public, 
are  strong  and  obvious.  The  proceedings  are  in 
rem  (McPherson  v.  Cunliff,  11  S.  &  R.  422), 
and  are  in  derogation  of  the  common  law  and 
ordinary  statutory  rights  of  the  widow  and  heirs. 
No  notice  thereof,  nor  of  the  sale,  otherwise  than 
by  publication,  is  required  to  be  given  to  these 
parties,  (i  Rhone's  Orphans'  Court  Practice, 
601,  and  cases  there  citeid.)  Manifestly,  there- 
fore, a  public  sale  is,  as  a  general  rule,  the  fairer 
way  to  dispose  of  the  property,  and,  looking  at 
the  letter  and  spirit  of  the  statute,  it  seems  to  be 
the  only  way  allowed  by  law. 

It  must  be  conceded  that,  in  the  present  case, 
the  sale  was  fair  and  the  price  seemingly  adequate, 
nor  can  we  overlook  the  fact  that  the  decedent's 
widow  and  the  guardian  of  his  minor  children 
joined  with  the  administrator  in  asking  for  the 
order  of  confirmation.  Unfortunately  for  the 
purchaser,  these  things,  while  showing  good  faith 
in  the  conduct  of  the  proceedings,  do  not  vali- 
date them.    How  far  the  widow  may  be  estopped 
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by  her  conduct  need  not  be  here  decided.  It 
seems  quite  clear  that  the  guardian,  by  his  purely 
voluntary  act  in  requesting  the  confirmation  of  a 
sale  which  the  Court  had  no  power  to  order, 
could  not  divest  the  pities  of  his  wards,  nor  estop 
them  from  asserting  their  rights  hereafter.  Neither 
can  it  be  said  that  his  acceptance  of  their  share 
of  the  purchase -money,  if  he  did  accept  it, 
would  have  that  effect.  (Freeman  on  Void  Judi- 
,cial  Salesi  70 ;  Warden  ct  ai.  v,  Eichbaum,  2 
Harris,  1 2 1 ;  see  in  latter  case  the  comments  on 
Wilson  V,  Bigger,  7  W.  &  S.  in.) 

The  Act  of  1^32,  so  far  as  I  can  see,  affords 
no  sanction  to  the  method  adopted  in  this  case  for 
the  transfer  of  title  to  real  estate,  and  the  stat- 
utory authority  being  wanting  the  united  action 
of  the  Court,  the  administrator,  and  the  guardian 
will  not  suffice  to  make  that  method  efficacious. 
To  hold  otherwise  would  be  equivalent  to  saying 
that  the  Orphans'  Court,  with  the  assent  or  assist- 
ance of  its  ^i tors  can  add  to  its  own  powers  and 
jurisdiction. 

Mere  irregularities  or  errors  in  proceedings  in 
the  Orphans'  Court  for  a  sale  for  the  payment  of 
debts  are  undoubtedly  cured  by  the  order  of  con- 
firmation, but  where  the  want  of  jurisdiction 
stands  out  on  the  face  of  the  record  the  defect  is 
fatal  to  the  title  of  the  purchaser.  Of  the  sale 
under  consideration,  it  may  be  said,  in  the  lan- 
guage of  Ellet  V,  Paxson,  supra,  <*  seeing  that  it 
was  not  made  in  pursuance  of  the  terms  of  the 
Act,  the  Orphans'  Court  had  no  power  to  approve 
or  confirqd  it."  In  McPherson  v.  Cunliff,  supra, 
the  Court  say  that  it  is  the  duty  of  the  purchaser 
to  inquire :  "  Was  there  an  administrator,  and 
order  to  sell  such  as  would  authorize  the  admin- 
istrator to  make  sale  ?"  In  the  case  in  hand  the 
order  directed  the  administrator  to  sell  either 
publicly  or  privately ;  in  other  words,  either  ac- 
cording to  law  or  contrary  to  law.  The  record 
shows  that  the  latter  mode  was  followed,  and 
therefore  no  presumption  of  regularity  in  the 
proceedings,  or  of  want  of  knowledge  on  the 
part  of  the  purchaser  can  arise  to  aid  his  title. 

The  hardship  involved  in  this  case  to  an  honest 
purchaser  inclines  the  Court  to  seek  for  reasons  in 
support  of  the  sale,  but  I  find  it  impossible  to 
rest  on  any  other  conclusion  than  that  herein  an- 
nounced. If  it  is  correct  in  law,  we  are  fortunate 
in  having  probably,  in  this  county,  no  other  title 
which  can  give  rise  to  similar  litigation. 

And  now,  to  wit.  May  7,  1888,  judgment  is 
rendered  in  favor  of  the  defendant. 

Opinion  by  Wickham,  P.  J. 


C.  P.  No.  2.  March  17,  18S8. 

Slatteny  v.  Pennsylvania  R,  R,  Co. 

Practice — Act  of  May  25, 1887 — Picas  in  abate- 
ment— Rule  to  strike  off — Demurrer. 

Rule  to  strike  off  plea. 

Case,  by  Mary  Slatteny  against  the  Penn- 
sylvania R.  R.  Co.  to  recover  damages  for  the 
death  of  plaintiff's  husband.  In  the  statement 
damages  were  laid  at  $25,000. 

Defendant  pleaded  specially  the  Act  of  April 
4,  1868  (P.  L.  58)  limiting  the  liability  of  rail- 
road companies  to  I5000  in  cases  of  death.  The 
plea  was  in  form  a  plea  of  abatement. 

Francis  r,  Alison,  for  the  rule. 

Under  the  Act  of  May  25,  1887  (P.  L.  272) 
special  pleading  is  abolished,  and  in  actions  of 
trespass  the  only  plea  allowed  is  **  not  guilty." 
The  statute  is  remedial,  and  it  is  for  the  Court  so 
to  construe  the  Act  as  to  suppress  the  mischief 
and  advance  the  remedy. 

1  Bl.  Com.  ♦87. 

Under  our  present  practice  **  not  guilty"  is  the 
only  permissible  plea  in  actions  of  ejectment  and 
pleas  in  abatement  have  not  been  allowed. 

2  Tr.  &  H.  Pr.  272. 
Patterson  v,  Brindle,  9  W.  100. 

David  W,  Sellers,  contra. 

The  Act  applies  only  to  pleas  in  bar.  This 
is  manifest  from  the  expressions:  **  The  plea  of 
the  general  issue  shaUbe  non  assumpsit."  **  The 
defenciant  shall  be  at  liberty  to  plead  payment, 
set-off,  and  the  Statute  of  Limitations,"  etc.  All 
of  which  are  pleas  in  bar.  The  Act  never 
meant  to  say  that  if  the  case  was  not  in  the  juris» 
diction  of  the  Court  or  if  either  party  was  on 
the  face  of  the  record  non  sui Juris,  these  matters 
should  not  be  pleaded  in  abatement. 

The  Court.  There  is  nothing  in  the  Act  to 
show  that  the  distinction  between  pleas  in  abate- 
ment and  pleas  in  bar  has  been  abolished. 

Rule  discharged.  R.  u.  n. 


C.  P.  No.  2.  April  21,  1888. 

Doriot  V.  Hagemann. 

Practice — Assumpsit — Sufficiency  of  statement 
under  Act  of  May  sj,  1887,  and  rules  of 
Court — Statement  must  aver  facts,  not  mere 
conclusions  of  law,  sufficient  to  constitute  a 
cause  of  action,  and  with  particularity  enough 
to  notify  defendant  of  the  character  and  founda- 
tion of  the  clcUm  he  is  to  meet. 
Rule  to  show  cause  why  plaintiff  should  not 

furnish  a  more  specific  statement. 
Assumpsit.     The  plaintiff's  statement  was  in 

substance  as  follows : — 
The  above-stated  action  is  brought  to  recover 
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the  sum  of  I2525,  expended  by  plaintiff  in  and 
for  the  board,  education,  lodging,  and  support 
of  defendant's  son,  Victor  Louis  Hagemann, 
from  February  i,  1882,  to  May  5,  1885,  at  the 
special  instance  and  request  of  the  defendant. 
And  plaintiff  avers  that  she  fed,  clothed,  edu- 
cated, and  boarded  the  said  Victor  during  said 
time.  That  she^  claims  as  remuneration  for  said 
services  the  sum  of  ^2525.  That  said  Victor 
was  during  all  said  time  a  minor,  iand  that  his 
father,  the  said  defendant,  although  often  there- 
to requested,  has  neglected  and  refused  to  repay 
to  plaintiff  the  amount  so  expended  by  her  in 
and  about  the  maintenance  and  support  of  his 
said  son.  Plaintiff  further  avers  tliat  the  said 
sum  of  I2525  is  due  by  the  defendant  to  plain- 
tiff for  the  maintenance  and  education  of  defen- 
dant's son  during  said  time,  as  follows :  Board, 
lodging,  clothes,  and  education  for  three  years 
and  three  montlis,  at  $1$  per  week,  I2525. 
All  of  which  is  due  and  unpaid. 

(Signed)  Faunce  &  Gaston, 

Attorneys  for  Plaintiff. 

(Appended  was  an  affidavit  by  plaintiff  to  the 
effect  that  said  statement  is  correct,  and  that  de- 
fendant owes  her  I2525  for  the  board,  lodging, 
maintenance,  and  education  of  defendant's  son 
Victor  during  his  minority,  from  February  i, 
1882,  to  Mays,  '^85.) 

Warren  G.  Griffith,  for  the  rule. 

No  express  contract  is  averred ;  nor  are  the 
items  of  expenditures ;  nor  the  worth  of  the  ser- 
vices ;  nor  whether  the  claim  is  for  moneys  paid 
or  work  done. 

William  Drayton,  contra. 

We  aver  performance  of  services  "at  the 
special  instance  and  request  of  the  defendant," 
and  the  amount  due. 

[Mitchell,  J.  The  request  averred  is  the 
language  of  common  law  pleading,  and  may 
mean  only  a  claim  on  a  quantum  meruit.  The 
defendant  is  entitled  to  notice  whether  he  is  to 
meet  that  or  an  express  contract,  and,  if  the 
former,  the  facts  upon  which  it  is  claimed  that 
the  implication  of  law  arises  should  be  set  out.] 

The  Court.    Rule  absolute.  i.  t.  m. 


C.  P.  No.  2.  March  7,  1888, 

Suplee  V.  Laflin  M'f  g  Co. 

Evidence — Competency  of  witnesses — Husband 
and  wife — Interpleader — Wife  competent  to 
testify  in  support  of  her  claim  to  goods  levied 
on  as  her  husbands. 

Motion  for  rule  for  new  trial. 

Sheriff's   interpleader,   the   claimant,    Mary 


Alice  Suplee,  being  the  wife  of  the  defendant 
in  the  execution.  At  the  trial  of  the  inter- 
pleader, the  claimant's  testimony  was  admitted. 
It  appeared  of  record  that  her  claim  had  been 
withdrawn,  and  afterwards  made  a  second  time. 
Verdict  for  the  claimant.  . 

Harold  Goodwin  for  the  motion. 
The  claimant's  testimony  should  not  have  been 
admitted,  her  husband  being  the  defendant  in 
the  execution.  His  interest  being  that  the  prop- 
erty should  be  applied  in  payment  of  his  debt, 
testimony  in  support  of  her  claim  was  adverse 
to  him. 

McCormack  v.  Hancock,  2  Barr,  310. 

Guillou  V,  Healy,  i  Phila.  335. 

Bruner  v.  Wallace,  8  Wkkilly  Notes,  199. 

Whether  her  testimony  be  regarded  as  against 
his  interest  or  not,  however,  he  had  an  interest 
directly  involved,  which  would  have  made  him, 
before  the  Act  of  1869,  incompetent  for  the 
plaintiff  in  tlie  execution  (i  Greenl.  Ev.,  §§  335, 
341),  and  this  would  make  his  wife  incompetent 
now  to  testify  against  the  plaintiff. 
Miller  on  Competency  ot  Witnesses,  96. 

[Hare,  P.  J.  The  husband  must,  in  such  a 
case,  be  a  party  to  the  suit,  and  not  merely  have 
some  interest  in  it.] 

The  claimant's  position  is  analogous  to  that  of 
the  wife  in  Pleasanton  v,  Nutt  (5  Amer.  266), 
(virtually  overruling  Musserv.  Gardner,  16  Sm. 
242;  see  Sahms  v.  Brown,  44  Leg.  Int.  512), 
who  had  replevied  goods  sold  by  her  husband, 
claiming  them  as  a  gift  to  her  prior  to  the  sale, 
but  was  held  incompetent  because  testifying 
against  the  interest  of  her  husband,  as  he  might 
become  liable  on  his  implied  warranty  of  title. 

[Mitchell,  J.  In  that  case  the  husband  had 
asserted  his  title  by  selling  the  goods.] 

The  very  point  now  contended  for  has  been 
decided  by  Court  No.  3,  in  Bomstein  v.  Jacobs 
(45  Leg.  Int.  4,  corrected  on  p.  14). 

[Mitchell,  J.  Husband  and  wife  are  ex- 
cluded from  testifying  against  each  other  on 
grounds  of  public  policy,  for  the  sake  of  domestic 
peace.  The  rule  making  parties  incompetent  to 
testify  ha$  been  wholly  removed  by  statute,  and 
that  in  regard  to  husband  and  wife  is  confined  to 
cases  where  domestic  discord  would  result.] 

C.  A.  V. 

March  10,  1888.  The  Court.  Motion  re- 
fused, c.  c.  B. 
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C.  p.  No.  2.  '        March,  1888. 

Carstairs  v.  Haggerty. 

Practice — Costs — Money  ordered  into  Court — 

Probable  cause  for  assertion  of  claim —  When 

costs  should  be  paid  out  of  the  fund^  though 

the  claim  is  dismissed, 

Sur  exceptions  to  Auditor's  report. 

Sci.  fa.  sur  mortgage  by  defendant  to  the 
Homestead  B.  &  L.  A^oc.%  assigned  by  them  to 
the  plaintiffs.  The  proceeds  of  the  sheriff's  sale, 
amounting  to  1^1556.25,  were  ordered  into  Court 
by  Martin  &  Co.,  judgment  creditors  of  the 
mortgagor,. claiming  that  the  mortgage  was  taken 
by  the  plaintiffs  as  collateral  security  only,  and 
had  been  paid  off  in  instalments,  except  a 
balance  of  I400,  and  that  the  rest  of  the  fund 
was  payable  to  the  judgment  creditors. 

From  the  testimony  taken  before  the  Auditor 
(Carroll  R.  Williams,  Esq.)  the  claim  was  proved 
to  be  without  foundation,  but  it  appeared  that 
the  claimants  were  in  effect  told  by  the  defen- 
dant that  only  a  small  balance  was  due  on  the 
mortgage  when  it  was  assigned,  and  that  they 
also  procured  from  the  secretary  of  the  building 
association  an  affidavit  that  only  I400,  were  due 
thereon.  The  Auditor  reported  that  the  claim- 
ants, though  unsuccessful,  had  clearly  shown 
*' probable  cause"  for  disputing  the  distribution 
of  the  fund,  and  that,  therefore,  on  the  authority 
of  Harding's  Est.  (12  Har.  189)  and  Dinsmore  v. 
Davis  (7  Weekly  Notes,  295),  the  costs,  being 
within  the  discretion  of  the  Court,  should  be 
paid  out  of  the  fund.  To  this  the  plaintiffs  ex- 
cepted. 

John  Sparhawk^Jr.y  for  the  plaintiffs. 

The  testimony  has  not  cast  the  least  suspicion 
on  the  bona  fides  of  the  judgment  on  this  mort- 
gage. The  defendant  made  loose  statements, 
wholly  unconnected  with  any  act  of  the  plain- 
stiffs,  and  the  secretary  of  the  association  saw  fit 
to  make  an  affidavit  which  he  subsequently  re- 
tracted under  oath.  The  plaintiffs  ought  not  to 
suffer  by  the  wrong  of  others,  nor  should  the 
costs  be  imposed  upon  them  when  they  have  not 
contributed  to  the  wrong. 

Even  where  costs  are  discretionary  there  must 
be  ample  reason  for  putting  them  upon  the  suc- 
cessful party. 

Biddle's  App.,  19  Wkekly  Notes,  219. 

The  party  ruling  the  fund  into  Court  should 
pay  the  costs  if  unsuccessful,  unless  he  had  clear 
probable  cause,  which  is  not  the  case  here. 
I^rimer*s  App.,  10  Har.  41. 
S.  Jos.  Orph.  Ass'n  App.,  2  Wr.  536. 

Where  only  facts  are  in  controversy,  the  losing 
party  should  in  all  cases  pay  the  costs. 
Strapler  v.  Amey,  4  C.  C.  R.  315. 
Camerden  v,  Grossman,  Id.  316. 

Isaac  S.  Sharpy  for  the  claimants. 

C.  A.  V. 


March  24,  1888.  The  Court.  This  is  a 
hard  case  whichever  way  it  may  be  decided,  for 
neither  of  the  parties,  upon  one  of  whom  the 
loss  mrist  fall,  is  really  in  any  fault.  The  plain- 
tiffs certainly  not,  for  the  Auditor  finds  in  their 
favor ;  nor  the  creditors  who  ordered  the  money 
into  Court,  because  they  were  led  to  believe  by 
the  statements  of  the  defendant  and  the  secre- 
tary  of  the  assignor  of  the  plaintiff's  mortgage 
that  the  full  amount  was  not  due.  The  facts 
were  such  as  must  be  peculiarly  within  the  knowl- 
edge of  the  parties  upon  whose  information  the 
creditors  acted,  and  the  Auditor  has  found  that 
the  latter  acted  in  good  faith  and  have  shown 
such  reasonable  cause  for  their  action  as  to  bring 
them  within  the  class  of  losers  against  whom 
chancery  will  not  adjudge  costs.  We  cannot 
say  that  he  was  wrong,  and,  therefore,  his  find- 
ing must  stand.    Exceptions  dismissed. 

Opinion  by  Mitchell,  J.  c.  c.  b. 


C.  P.  No.  2. 


McDowell  V.  Smith. 


March,  1888. 


Attachment  execution — Beneficial  societies — Act 

of  28  April,  1876,  P,  Z.  53— Defect  «i— 

Where  treasurer  admits  possession  of  funds 

they  may  be  attached. 

Case  stated.  Attachment  sur  judgment,  by 
Maggie  McDowell,  against  Albert  Smith  et  aL, 
"  trading  as  Keystone  Lodge  No.  28,  U.  O.  of 
the  S.  T.  of  L.,'*  and  Charles  W.  Lutz,  treasurer 
of  the  said  lodge,  garnishee.  The  garnishee's 
answer  admitted  that  he  had  sufficient  funds  of 
the  lodge  in  hand  to  pay  the  judgment  and  costs, 
but  denied  that  they  could  be  attached.  A  rule 
to  quash  the  attachment  was  also  taken. 

Charles  F,  Linde,  for  the  plaintiff. 

By  the  Act  of  28  April,  1876  (P.  L.  53,  Purd. 
188,  pi.  i),  these  benefits  are  payable  out  of  the 
treasury  of  unincorporated  beneficial  societies. 

A  garnishee  cannot  set  up  defences  which  do 
not  interest  him  as  garnishee  but  concern  the 
defendant  only. 

Fox  V,  Reed,  3  Gr.  81,  98. 

B,  F,  Hughes  and  Lincoln  Z.  Eyre,  for  the 
defendant. 

The  Act  of  28  April,  1876,  does  not  authorize 
a  suit  against  the  treasurer  or  other  officers. 
Kurz  V,  Eggert,  9  Weekly  Notes,  126. 

Nor  does  it  authorize  a  recovery  by  attachment 
nor  in  any  way  change  existing  law  in  regard  to 
executions.  By  the  Act  of  16  Tune,  1836  (i 
Purd.  744,  pi.  34),  only  stock,  debts,  and  de- 
posits can  be  attached  on  execution .  Deposits  do 
not  include  funds  in  the  company's  own  treasury. 
Reed  v,  Penrose,  12  Cas.  214. 

And  such  a  society  as  this  must  be  treated  as 
a  partnership. 

Babb  V.  Reed,  5  Raw.  151. 
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The  fund  is  simply  an  unsettled  partnership 
account.    This  is  not  a  **  debt"  within  the  Act. 
Knerr  v,  Hofimaxi,  15  Sm.  126. 
Alter  t/.  Brooke,  9  Phila.  258.     , 
The  plaintiff's  remedy  is  by  bill  in  equity. 
Washington  Ben.  Soc.  v,  Bacher,  8  Har.  425. 
Marion  Ben.  Soc.  v.  ConiHh,  7  Cas.  82. 
Paul  V,  Keystone  Lodge,  3  Webkly  Notbs,  408. 
Miner  v.  Mich.  Assn.,  8  West  Rep.  139. 

C.  A.  V. 

March  24,  1888.  The  Court.  The  Act  of 
1876  in  effect,  though  not  in  terms,  assimilates 
beneficial  associations  to  corporations  so  far  as 
relates  to  the  individual  liability  of  their  mem- 
bers. It  certainly  intends  that  the  funds  in  the 
treasury  shall  be  subject  to  the  payment  of  the 
debts,  but  unfortunately  it  does  not  provide  the 
method  by  which  such  money  shall  be  reached. 
It  would  be  easy  to  infer  that  the  analogy  of  ex- 
ecution process  against  corporations  should  be 
followed,  but  this  would  be  ineffective  for  relief, 
as  the  association  may  have  no  property  capable 
of  manual  seizure,  and  certainly  has  no  corporate 
franchises.  Whether  this  serious  defect  in  the 
law  is  capable  of  remedy  by  the  Courts,  without 
further  legislative  action,  we  need  not  consider 
at  present,  as  the  case  stated  agrees  that  there  is 
money  enough  in  the  treasurer's  hands  to  pay 
this  judgment,  and  that  agreement  may  fairly  be 
treated  as  equivalent  to  an  account  stated  and 
liquidated,  which  even  between  partners  is  sub- 
ject to  attachment. 

Judgment  for  plaintiff. 

Opinion  by  Mitchell,  J.  .  c.  c.  b. 


(J^rpljatts*  ©otirt. 


April  19, 1888. 
Pearson's  Estate. 

Foreign  judgments — Proof  of—  When  sufficient 
—•-An  office-copy  of  a  decree  pro  confesso  in  an 
English  Court,  and  a  like  office-copy  of  the 
Taxing  Master* s  allocatur,  determining  the 
amount  of  the  judgment,  not  shown  to  have 
been  confirmed  by  the  Court  or  filed  as  part  of 
the  record,  are  not  sufficient  to  sustain  the  judg- 
ment in  Pennsylvania  against  the  estcUe  of  a 
decedent — Office-copies    of  records    must  be 
properly  certified, 
Sur  exception  to  adjudication. 
Charles  Pearson  died  November  9,  1886,  in- 
testate, at  Philadelphia,  where  he  had  resided 
continuously  since  1881.    The  sole  heirs-at-law 
of  the  decedent  were  his  widow,  the  administra- 
trix, and  his  daughter.    The  widow  having  filed 


her  account,  as  administratrix,  before  the  Audit- 
ing Judge,  Ashman,  J.,  a  claim  was  presented, 
based  on  the  following  circumstances : — 

Decedent  had  formerly  lived  in  England,  and 
was  engaged  in  the  machine  business  there,  with 
Enoch  Smith  as  his  partner.  Prior  to  his  leaving 
England,  he  and  his  partner  were  sued  by  the 
claimants.  Lister  and  Reixach,  for  alleged  in- 
fringement of  certain  loom  patents,  in  the  Chan- 
cery E>ivision  of  the  High  Court  of  Justice  of 
England.  The  proceedings  were  by  bill,  as  usual, 
praying  for  an  injunction  and  account  of  profits 
and  damages.  It  seems  that  a  decree  pro  con* 
fesso  was  entered  against  the  defendants  on 
November  26,  1881  (after  the  defendant  was 
beyond  the  jurisdiction  of  the  Court),  awarding 
an  injunction  according  to  the  prayer  of  the  bill, 
an  account  of  profits  and  '<  the  costs  of  this 
action  to  be  taxed  by  the  Taxing  Master,  any  of 
the  parties  to  be  at  liberty  to  applv  for  further 
orders,*'  etc.  It  further  appeared,  that  the  Tax- 
ing Master,  on  February  11,  1882,  filed  his  cer- 
tificate of  taxation,  or  allocatur,  as  it  is  called  in 
their  practice,  fixing  the  costs  payable  by  the  de- 
fendants to  the  plaintiffs  at  ;£i54,  7^,  3^/.  The 
only  papers  produced  by  the  clafmants  to  make 
out  a  prima  facie  case  were  an  office-copy  of  the 
decree  pro  confesso  and  a  like  office-copy  of 
the  Taxing  Master's  allocatur,  and  these  were  not 
pretended  to  be  exemplified  copies  of  the  origi- 
nal record,  but  were  produced  as  exhibits  in  cer- 
tain depositions  taken  in  England  under  a  com- 
mission issued  from  the  Orphans'  Court.  The 
witnesses  examined  under  that  commission  were 
three  in  number :  first,  one  of  the  claimants,  who 
produced  these  office-copies,  and  testified  that  he 
believed  the  decedent  was  the  same  Charles 
Pearson  mentioned  in  these  papers,  and  that  the 
costs  of  the  English  equity  suit  had  never  been 
paid  to  claimants.  The  other  two  witnesses  were 
em^loy&  of  the  claimants,  and  their  testimony 
was  substantially  the  same,  founded  upon  infor- 
mation and  belief  purely. 

This  claim  was  objected  to  because  the  claim- 
ants had  not  produced  any  properly-authenticated 
copy  of  the  whole  record,  the  widow  and  daughter 
stating  that  other  parts  of  the  record  would  prove 
that  an  attachment  had  been  laid  in  England  for 
the  whole  amount  of  these  costs ;  also  that  the  de- 
cedent had  never  been  served  with  any  notice  of 
motion  for  the  decree  pro  confesso ;  also  that  the 
decedent  had  lived  continuously  in  this  country 
since  prior  to  the  entry  of  that  decree,  and  that 
his  whereabouts  were  well  known  to  the  claim- 
ants during  the  whole  of  that  time,  and  that  they 
had  never  made  any  claims  whatever  against  him 
during  his  lifetime  for  these  costs. 

The  claim,  with  interest  from  date  of  the  de- 
cree pro  confesso  having  been  allowed  by  the 
Auditing  Judge,  the  widow  and  the  daughter  of 
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decedent  filed  exceptions  to  the  adjudication  on 
the  grounds  that  there  was  no  adequate  proof  of 
the  judgment  produced ,  and  that  this  judgment 
was  interlocutory  only,  and  therefore  not  such  a 
judgment  as  was  necessary  to  prove  a  claim  in 
the  Courts  of  Pennsylvania,  and  in  any  event 
could  not  carry  interest. 

H,  T,  Fenton^  for  exceptants. 
No  State  judgment  has  effect  in  another  State 
unless  the  copy  has  been  exemplified  strictly 
under  the  Act  of  Congress. 

Hanley  v,  Donoghue,  Ii6  U.  S.  4. 
Thompson  v.  Whitman,  18  Wall.  457 ;  97  U.  S.  444. 
The  judgments  of  Courts  in  foreign  countries 
are  also  only  prima  facie  evidence  when  pro- 
perly authenticated. 

2  Story  on  Const.  (3  ed.)  \\  1304-1306. 
The  Taxing  Master's  allocatur  in  England  has 
no  effect  in  England  unless  followed  by  a  rule  ab- 
solute for  the  payment  of  such  costs.   It  can  have 
no  further  effect  here. 

Shaw  V,  Neale,  6  H.  of  L,  596. 
A  judgment  without  personal  notice*  has  no 
extra-territorial  effect. 

Bischoffz/.  Wethered,  9  Wallace,  8 1 2. 
Snyder  v.  Wise,  10  Barr,  157, 
If  any  special  effect  is  to  be  given  to  a  foreign 
judgment  by  virtue  of  foreign  laws,  such  foreign 
laws  and  usages  must  be  proved  a^  matters  of 
fact,  and,  like  all  other  facts,  by  the  best  proof. 
Church  V,  Hubbart,  2  Craned,  187. 
Sti^other  v,  Lucas,  6  Peters,  768. 
Dianese  v.  Hale,  91  U.  S.  20. 
Tumbull  v»  Payson,  95  U.  S.  418. 
Milk  V.  Duryee,  7  Cranch,  481. 
Christmas  v,  Russell,  5  Wallace,  290. 
No  interest  was  properly  allowable. 
Schroeder  v,  Cleugh,  46  L.  J.  C.  P.  Div.  365. 
Bann  v.  Dalzell,  3  C.  &  P.  376. 
Carpenter  v.  Thornton,  3  B.  &  Aid.  52. 
Fry  V.  Malcolm,  4  Taunton,  705. 
Biddle  v.  Dowse,  9  D.  &  R.  404;  6  B.  &  C.  255. 
Sheehy  v.  Ins.  Co.,  2  C.  B.  (N.  S.)  211. 
Hugh  V.  Higgs,  8  Wheaton,  697, 
Richard  C.  Dale,  contra. 
The  copies  produced  were  sufficiently  authen- 
ticated. 

Greenleaf  on  Evidence,  §§  508,  511,  514. 
As  the  record  of  a  judgment  of  a  Court  of  an- 
other State  imports  jurisdiction,  it  must  be  denied. 
Veite  V.  McFadden,  3  Weekly  Notes,  63. 
The  right  to  maintain  an  action  upon  this 
judgment  is  established  by — 
Evans  v,  Tatem,  9  S.  &  R.  252. 

April  28,1 888.  The  Court.  While  portions 
of  a  record  may  sometimes  be  received  to  estab- 
lish some  incidental  circumstance  arising  in  the 
trial  of  a  cause  (as  the  date  of  a  decree,  the 
issue  and  return  of  execution,  etc.  etc.),  where 
the  foundation  of  the  action  is  the  judgment  or 
decree  of  a  foreign  Court,  its  existence  can  only 
be  shown  by  the  production  of  an  exemplifica- 
tion or  properly  authenticated  copy  of  the  whole 


record,  appearing  to  be  such  on  the  face  of  the 
copy;  for,  as  said  by  Baron  Gilbert,  "the 
precedent  and  subsequent  words  and  sentences 
may  vary  the  whole  sense  and  import  of  the 
thing  produced,  and  give  it  another  face." 
(Gilbert  on  Ev.  25 ;  Greenleaf  on  Ev.  sec. 
511;  Wharton  on  Ev.  sec.  824;  Hampton  r. 
Speckenagle,  9  S.  &  R.  212;  etc.  etc.)  Thus,  it 
must  appear  that  the  Court  had  acquired  jurisdic- 
tion over  the  defendant  by  personal  service,  or 
its  equivalent,  since  otherwise  the  judgment  can 
have  no  extra-territorial  validity;  and  conceding 
the  validity  in  this  respect,  it  must  appear  further 
that  the  judgment  has  not  been  set  aside,  ap- 
pealed from,  or  satisfied  in  fact  or  in  law. 

It  is  contended,  however,  that  where  the  decree 
is  for  the  performance  or  non-performance  of  a 
specific  act,  and  the  pecuniary  liability  arises 
only  from  the  order  for  payment  of  costs,  the 
production  of  that  part  of  the  record  which  re- 
lates to  such  payment  is  all  that  is  required. 
Without  stopping  to  consider  the  soundness  of 
this  proposition,  we  are  of  opinion  that  a  judg- 
ment upon  which  a  recovery  can  be  sustained  in 
Pennsylvania  against  the  estate  of  a  decedent  is 
not  proved  by  the  exhibition  of  a  copy  of  the 
allocatur  or  certificate  of  the  Taxing  Master  in 
the  Chancery  Division  of  the  High  Court  of 
Justice  of  England,  not  shown  to  have  been  con- 
firmed by  the  Court  or  (except  by  a  mere  un- 
certified indorsement  on  the  copy)  even  to  have 
been  filed  as  part  of  the  record.  A  judgment  in 
paper  signed  by  the  Master  is  not  evidence  of  the 
record  (i  jG^reenl.  Ev.  sec.  508);  a  fortiori  a 
mere  copy  of  such  a  paper  is  not.  Even  in 
England,  in  the  Court  in  which  the  allocatur  or 
certificate  of  the  Taxing  Master  is  filed,  no  exe- 
cution can  issue,  as  the  case  cited  by  counsel  for 
the  exceptants  shows,  until  its  approval  by  the 
Court.     (Shaw  v.  Neale,  6  H.  of  Ld.  Cas.  596.) 

We  are  of  opinion  also  that  papers  styled 
*'  office-copies,"  not  certified  by  any  official  or 
sworn  to  have  been  examined  and  compared  by 
any  witness,  cannot  be  received  as  proof  of  a 
record.  Such  copies,  it  would  seem,  are  recog- 
nized 6y  the  Court  in  which  the  record  is,  though 
the  officer  by  whom  they  are  made  does  not  ap- 
pear to  be  held  responsible  for  their  correctness 
(Gresley's  Eq.  Ev.  *iS2);  but  **  at  common  law 
they  would  not  be  received  unless  proved  to  have 
been  regularly  examined  with  the  roll,  for  though 
the  Court  of  Chancery  may,  for  its  own  conve- 
nience, have  empowered  its  officers  to  make  out 
such  copies  as  should  be  evidence,  yet  the  par- 
ticular rules  of  their  Court  are  not  to  be  taken 
notice  of  by  Courts  of  common  law."  (Id.)  It 
is  very  certain  that  the  Courts  of  this  State  will 
not  idkt  notice  of  them. 

Exceptions  sustained. 

Opinion  by  Penrose,  J.  c.  k.  z. 
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Jan.  '88,  62.  March  16, 1888. 

Phillips  V.  Swank. 

Contracts  far  conveyance  of  land — Executed  and 
executory — Construction  of — Words  of  inheri- 
tance— ^Subsequent purchaser  with  nottce-^Sta- 
tute  of  Frauds. 

Whether  an  informal  instrnment,  transferring  an 
interest  in  real  eatate  shall  be  construed  a  oonFejance, 
or  an  agreement  only,  depends  not  upon  anj  particnlar 
words  and  phrases  it  maj  oontain,  baton  the  intention 
of  the  parties  derived  from  the  instrnment  itself,  and, 
when  that  is  doubtful,  from  the  circumstances  attend- 
ing its  execution. 

If  it  be  the  intention  of  the  parties  that  the  instru- 
ment is  a  complete  conveyance,  and  no  words  of  in- 
heritance are  used,  it  will  pass  a  life  estate  only. 

If,  on  the  other  hand,  the  instrument  shows  upon 
its  face  that  it  was  only  a  receipt  for  the  purchase- 
money  of  the  land  and  an  agreement  to  convey  in  con- 
sideration thereof,  it  is  an  executory  contract  only, 
and  words  of  inheritance  are  not  necessary  to  pass  the 
fee,  and  a  subsequent  purchaser  with  notice  of  this 
instrument  takes  no  title. 

A  written  contract  for  the  conveyance  of  land  must, 
under  tbe  Statute  of  Frauds,  in  some  sense  be  self-sus- 
taining, but  this  rule  does  not  preclude  parol  proof  of 
the  identification  of  the  land. 

Where  lands  agreed  to  be  conveyed  were  described 
as  **  the  laud  wich  he  is  posetion  of  now,'*  this  de- 
8cription*is  no  more  repugnant  to  the  Statute  of  Frauds 
than  a  description  by  its  adjoinders  or  by  marks  upon 
the  ground,  the  identification  in  each  of  these  cases 
being  subject  to  parol  proof. 

Error  to  the  Common  Pleas  of  Sullivan  Coanty. 

Ejectment,  by  Henry  Swank  against  Alfred 
Phillips  and  Jonathan  Phillips,  to  recover  pos- 
session of  248  acres  of  land  in  Sullivan  County. 

At  the  trial,  plaintiff  showed  title  in  one  David 
Phillips,  and  an  agreement  signed  by  said  David 
to  convey  to  him,  made  on  October  17,  1863. 

Defendants  offered  in  evidence  Deed  Book  No. 
14,  p.  184,  which  contained  the  following  instru- 
ment : — 

<*Auge8tthe201850 
i  do  her  by  agree  tht  Jonathan  Phillips  shall  have 
the  land  wich  he  is  posetion  of  now  for  the  labor  be 
don  for  me  over  age  and  this  shall  be  his  wrecept  for 
all  my  writes  and  claims  aganst  the  land. 

David  Phillip8." 


(Proof  of  signature  made  before  Thomas  J. 
Ingham,  P.  Judge,  14th  December,  1882,  accord- 
ing to  Act  of  May  25,  1878,  by  testimony  of 
Griffith  Phillips,  Joseph  French,  and  Rachel 
Harris.     Recorded  January  2,  1883.) 

To  be  followed  by  proof  that  Henry  Swank 
purchased  with  notice  of  the  instrument  recorded, 
and  that  tbe  land  of  which  Jonathan  Phillips  was 
in  possession  August  20,  1850,  is  the  same  land 
of  which  the  heirs  of  Jonathan  Phillips,  defend- 
ants in  this  suit,  now  hold  possession. 

Objected  to  by  plaintiff's  counsel,  because : 
(1)  The  instrument  of  which  record  is  made  does 
not  contain  the  signature  of  David  Phillips.  (2) 
That  the  writing  doesn't  purport  to  convey  any 
title  to  tbe  land  in  controversy  to  any  one,  and 
conveys  no  title  to  any  land  whatever.  (3) 
There  is  no  evidence  that  the  original  writing 
was  ever  delivered.  (4)  The  writing  not  having 
been  recorded  prior  to  the  recording  of  the  agree- 
ment between  David  Phillips  and  Henry  Swank 
is  fraudulent  and  void  as  to  Henry  Swank.  (5) 
That  even  if  the  signature  to  the  original  writing 
be  the  signature  of  David  Phillips,  and  even  in 
case  it  be  proven  that  it  had  been  duly  delivered, 
the  instrument  containing  no  words  of  inheritance 
conveyed  only  a  life  estate  to  Jonathan  Phillips, 
and  is  not  evidence  in  this  case  on  the  part  of  bis 
heirs,  and  further  that  it  is  irrelevant,  immaterial, 
and  not  complete.  Objected  further — That  a 
written  instrument  or  deed  cannot  be  added  to  by 
parol  or  impeached  by  parol  testimony. 

The  Court.  This  offer  stands  upon  the  same 
footing  precisely  as  the  offer  of  the  agreement  be- 
tween David  Phillips  and  Henry  Swank  so  far  as 
the  offer  of  the  record  of  it  is  concerned,  but 
there  are  some  objections  there  that  go  to  the 
competency  of  the  instrument  as  evidence  at  all 
in  favor  of  the  heirs  of  Jonathan  Phillips.  It  is 
alleged  there  are  no  words  of  inheritance  in  this 
writing.     What  is  the  purpose  of  this  offer? 

Counsel  for  defendants.  To  show  a  sale  of  this 
land  by  a  written  instrument  that  comes  within 
the  province  of  the  recording  act. 

The  Court.  In  this  case  we  think  the  distinc- 
tion between  an  executory  contract  or  a  deed  or  an 
informal  conveyance  is  whether  the  parties  in- 
tended that  anything  more  should  be  done.  The 
contract  or  writing  is  simply  this :  <^  I  do  hereby 
agree  that  Jonathan  Phillips  sludl  have  the  land  he 
is  in  possession  of  now  for  the  labor  he  done  for  me 
over  age,  and  this  shall  be  his  receipt  for  all  of 
my  rights  and  claims  against  the  land."  If  the 
purchase- money  had  not  been  paid  then  it  would 
lead  to  the  inference  that  something  more  was 
intended  to  be  done,  but  there  seems  to  be  nothing 
further  for  David  Phillips  to  do.  By  that  writing 
he  says  Jonathan  shall  have  the  land,  and  says 
that  the  consideration  is  all  paid,  and  that  this 
instrument  shall  be  Jonathan's  receipt  for  all  his 
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rights  and  claims  against  the  said  land.  It  seems 
to  be  a  transaction  complete  in  itself,  nothing 
more  to  be  done  bj  David,  nothing  more  to  be 
done  by  Jonathan.  No  occasion  for  the-  inter- 
ference of  a  Court  of  Equity,  for  here  is  a  con- 
veyance of  land.  Now  comes  in  the  rule  that  in 
a  conveyance,  formal  or  informal,  which  is  in- 
tended to  be  a  final  disposition,  the  word  heirs  is 
necessary  to  carry  a  fee.  It  is  impossible  for  me 
to  see  why  this  well-establbhed  rule  of  common 
law  does  not  apply  to  this  instrument,  arid  I  am 
compelled  to  reject  the  offer  of  this  instrument. 
Exception.     (First  assignment  of  error.) 

The  counsel  for  the  defendants  subsequently 
renewed  their  former  offers,  and  proposed  to  follow 
with  further  proof  that  Jonathan  Phillips  entered 
into  possession  of  the  land  in  dispute  under  said 
agreement,  and  continued  in  his  possession  until 
his  death  ;  that  he  cleared  land,  built  a  house  and 
barn^  and  made  other  valuable  improvements  upon 
the  land.  Also  to  be  follow'ed  by  proof  of  the 
declarations  of  David  Phillips  made  against  his 
interest  that  he  had  given  his  son  Jonathan 
Phillips  a  writing  that  he  would  secure  the  land 
in  dispute  to  Jonathan  Phillips,  his  heirs  or  chil- 
dren. Also  to  be  followed  by  prcof  that  the  land 
of  which  Jonathan  Phillips  was  in  possession, 
August  20,  1850,  is  the  same  land  now  in  pos- 
session of  his  heirs,  and  that  the  rights  and  claims 
of  Da\nd  Phillips  to  the  said  land  before  he  signed 
the  agreement  were  a  fee  simple  title  thereto. 
This  for  the  purpose  of  showing  that  Jonathan 
Phillips  had  an  equitable  title  to  the  land  in  dis- 
pute which  descended  to  his  heirs  and  children — 
and  to  be  followed  by  offering  in  evidence  the 
original  agreement  with  proof  of  the  signature  of 
David  Phillips  thereto,  and  to  be  followed  by 
proof  that  this  was  intended  by  both  of  the  par- 
ties as  an  executory  contract.  And  to  be  followed 
by  proof  of  the  declarations  of  David  Phillips  after 
the  death  of  Jonathan  Phillips,  to  the  effect  that 
the  heirs  of  Jonathan  Phillips  were  not  badly  off 
because  they  owned  that  land. 

Counsel  for  plaintiff  renewed  their  former  ob- 
jections, which  the  Court  sustained.  (Second 
assignment  of  error.) 

The  Court  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  which  was  accordingly  done, 
and  judgment  was  entered  thereon.  Defendants 
then  took  this  writ,  assigning  for  error  the  ruling 
of  the  Court  upon  the  offers  of  evidence  as  above 
noted. 

W.  E.  Crawford  and  Mery  P.  Ingham  (with 
whom  was  A.  Logan  Grim)^  for  plaintiffs  in 
error. 

The  writing  is  very  informal,  even  as  an  agree- 
ment, and  has  none  of  the  orderly  parts  of  a 
deed.  It  has  no  words  of  present  assurance,  but, 
on  the  contrary,  covenant*;  for  a  future  grant— 
*<  I  agree  that  Jonathan  Phillips  shall  have** 


and  there  is  no  seal  attached  to  it.  At  commoo 
law  these  defects  would  have  rendered  it  void  as 
a  deed. 

2  Blackstone,  227-312. 

4  Kent,  450. 

Taylor  v.  Glaser,  2  S.  &  R.  602. 

Dancan  v.  Duncan,  1  Watts,  327. 
'    The  words  **  agree"  and  *<  shall  have"  show 
that  it  was  intended  as  an  agreement,  and  refer- 
ence was  made  to  the  future. 

Ogden  t;.  Brown,  9  Casey,  247. 

Stewart's  Ad.  v.  Lang,  1  Wright,  201. 
If  there  is  anything  to  show  that  the  parties 
themselves  regarded  the  paper  as  an  executory 
agreement  the  Court  should  so  construe  it. 

Kenriok  v.  Smick,  7  W.  &  S.  45. 

Shirley  v.  Shirlej,  59  Pa.  St.  267. 
If  the  agreement  was  executory,  the  learned 
Court  below  clearly  erred  in  rejecting  the  paper 
because  it  did  not  contain  the  word  <*  heirs,"  for 
words  of  limitation  are  not  necessary,  or  they 
will  be  supplied  in  such  an  agreement  in  order 
to  pass  the  fee. 

Def^annce  v.  Brooks,  8  W.  &  S.  67. 

MoParson'B  Appeal,  1  Jones,  503. 

Roberts  v.  Wiloook,  8  W.  &  S.  469. 

This  writing  was  simply  a  receipt  for  purchase- 
money  and  an  agreement  to  convey,  and,  there- 
fore, passed  an  equitable  title. 

Boss  V.  Baker,  22  P.  F.  Smith,  186. 
This  Court  has  uniformly  held  that  the  cir- 
cumstances attending  a   grant  and   acts  subse- 
quent to  it  may  be  shown  by  parol  evidence  to 
arrive  at  the  intention  of  the  parties. 

Miner's  Appeal,  11  P.  F.  Smith,  283. 

Buckley's  Appeal,  12  Wright,  491. 

Horn  V,  Pattison,  1  Grant,  304. 

Thompson  v,  M^Clenaohan,  17  S.  k  R.  112. 

E.  M.  Dunham  (with  whom  were  Thomat  J. 
Ingham  and  Rinh  J.  Thomson),  for  defendant 
in  error. 

The  first  question  in  this  case  is  as  to  the  char- 
acter of  the  instrument  in  writing.  '  Does  it 
import  a  present  conveyance  ?  or,  collecting  all 
its  parts^  does  it  contemplate  a  further  assurance 
to  pass  the  title  ? 

Gray  v.  Packer,  4  W.  &  S.  17. 

Kenrick  v.  Smick,  7  Id.  45. 

Ogden  V,  Brown,  9  Casey,  249. 

Garver  v.  McNulty,  3  Wright,  484. 

BorU  V.  BorU,  12  Id.  382. 

Applying  the  above  principles  to  the  writing 
in  question,  we  can  meet  with  no  difficulty  what- 
ever in  arriving  at  the  same  conclusion  the 
learned  Court  did — that  it  is  a  fully-completed 
and  executed  contract. 

The  rule  of  law  is  that  in  a  present  convey- 
ance- without  the  word  heir  but  an  estate  for  life 


Gray  v.  Packer,  4  W.  &  S.  17, 
Brown  v.  Mattocks,  103  Pa.  St.  17. 

If  the  writing  conveyed  but  a  life  estate  to 
Jonathan  Phillips,  then  the  purchase  by  Swank 
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after  the  death  of  Jonathan  would  certainly  be 
innocent,  and  protected  bj  the  Recording  Act, 
unless  actual  notice  of  the  parol  understanding  or 
agreement  was  brought  home  to  him. 

Shirley  v.  Shirley,  69  Pa.  St.  274. 

Leach  v,  Anshacher,  65  Id.  86. 

Pancake  v.  Canfl^an,  114  Id.  113. 

Boggs  V,  Varner,  6  W.  &  8.  469. 

Brinser  o.  Anderson,  20  Wbbklt  Notbs,  505. 

If  the  writing  is  not  sufficient  to  take  the 
case  from  the  Statute  of  Frauds  and  Perjuries, 
then  it  is  a  mere  parol  contract,  not  accompanied 
with  the  delivery  of  possession  under  it,  and, 
therefore,  conveys  but  an  estate  at  wilL 

Christy  v.  Barnhart,  14  Pa.  St.  260. 
This  instrument  is  not  self-sustaining,  as  re- 
quired by  the  Statute  of  Frauds.     There  is  no 
description  whatever  that  can  be  applied  to  any 
land  withoui  first  introducing  parol  evidence. 

Soles  V.  Hickman,  20  Pa.  St.  183. 

Ferguson  v.  Staver,  33  Id.  413. 

Morris  v.  Stephens,  46  Id.  200. 

April  28,  1888.  The  Court.  This  eject- 
ment was  brought  to  recover  the  possession  of  two 
hundred  and  fifty  acres  of  land,  more  or  less, 
situate  on  the  North  Mountain,  in  Sullivan 
County.  Both  parties  claim  title  under  David 
Phillips,  who  sometime  prior  to  the  year  1847 
became  the  owner  in  fee.  The  plaintiff  gave  in 
evid^ce  the  record  of  an  agreement  for  the  sale 
of  the  land  in  dispute,  by  David  Phillips  to  Henry 
Swank,  dated  17th  October,  1863,  and  proved 
the  pa3rment  of  $1500  in  full  of  the  purchase- 
money.  It  was  further  shown,  that  Swank  went 
into  and  remained  in  the  possession  under  his 
purchase,  until  7th  April,  1881,  when  the  de- 
fendants were  found  to  be  in  the  occupancy  of  a 
Tacant  house  on  the  tract,  claiming  title  to,  and 
possession  of  the  whole  tract. 

To  maintain  the  issue  on  their  part,  the  de- 
fendants, who  were  sons  of  Jonathan  Phillips, 
offered  in  evidence  the  record  of  a  writing,  in  the 
words  and  form  following,  to  wit : — 

"Augest  the  20,  1850: — i  do  herby  agree 
tht  Jonathan  Phillips  shall  have  the  land  wich 
he  is  posetion  of  now  for  the  labor  he  don  for  me 
over  age  and  this  shall  be  his  wrecept  for  all  my 
writes  and  claims  aganst  the  land. 

"  (Signed)  David  Phillips." 

This  offer  to  be  followed  by  proof  that  Henry 
Swank  purchased  with  notice  of  Jonathan  Phil- 
lips' title,  and  that  the  land  of  which  Jonathan 
Phillips  was  in  possession,  at  the  date  of  this 
writing,  is  the  same  land  of  which  the  defendants 
in  this  suit  are  now  possessed. 

This  offer  was  refused  upon  the  ground  that 
the  writing  was,  in  legal  effect,  an  executed  con- 
veyance of  the  land,  and,  as  it  contained  no  words 
of  inheritance,  it  passed  only  a  life  estate  to 
Jonathan  Phillips,  and  was  ineffective  to  vest 


any  estate  or  right  in  the  defendants  at  his  de- 
cease. 

If  the  writing  referred  to  is  to  be  construed  as 
a  complete  conveyance  of  the  land,  the  Court 
was  right  in  holding  that  an  estate  for  life  only 
would  pass  under  it.  (Gray  v.  Packer,  4  W.  &  S. 
18.)  In  a  will,  the  force  of  the  word  "  heirs" 
may  be  controlled  in  the  context;  but  in  a  deed, 
it  is  a  term  of  art,  and  indispensable  to  carry  a 
fee.  •(Hileman  v,  Bouslaugh,  18  Penn.  344.)  So 
in  an  executory  contract,  the  absence  of  words  of 
inheritance  will  not  prevent  the  passing  of  a  fee 
simple  in  equity,  where  it  appears  to  have  been 
the  intention  of  the  contract  to  convey  a  fee. 
(McFarson's  Appeal,  11  Penn.  511).  Equity 
will  supply  words  of  inheritance,  and  imply  a  fee 
where  the  consideration  paid  or  other  circum- 
stances evince  that  no  less  than  a  fee  was  intended. 
(Defraunce  r.  Brooks,  8  W.  &  S.  68  ;  Ogden  v. 
Brown,  88  Penn.  250.)  The  primary  question 
in  this  case,  therefore,  is,  whether  the  writing 
embraced  in  the  defendants'  offer,  is  to  be  con- 
strued as  a  conveyance  or  an  agreement  to  convey. 

It  is  a  well  recognized  rule  of  construction, 
that  whether  an  informal  instrutiient,  transferring 
an  interest  in  real  estate,  shall  be  construed  a 
conveyance,  or  an  agreement  only,  depends,  not 
upon  any  particular  words  and  phrases  it  may 
contain,  but  on  the  intention  of  the  parties, 
derived  from  the  instrument  itself;  and  when  that 
is  doubtful,  from  the  circumstances  attending  its 
execution.  (Kerick  v,  Smick,  7  W.  &  S.  41  ; 
Bortz  V.  Bortz,  48  Penn.  882.)  The  intention 
is  so  imperative,  that  even  the  strongest  words  of 
conveyance  in  the  present  tense,  will  not  pass 
the  legal  estate,  if  other  parts  of  the  instrument 
show  that  this  was  not  the  intention  of  the  parties. 
(Williams  v.  Bentley,  27  Penn.  301.)  On  the 
one  hand,  technical  words  of  pvesent  conveyance 
are  not  necessary  to  constitute  an  executed  con- 
tract; if  the  intention  is  plain,  it  is  sufficient; 
and  on  the  other  hand,  even  though  technical 
words  of  present  grant  are  used,  yet,  if  by  reason 
of  something  further  remaining  to  be  done,  or 
from  the  tenor  of  the  whole  instrument,  the  design 
of  the  parties  is  manifested  that  the  contract  is 
executory  merely,  it  will  be  so  construed. 

In  determining  this  intention,  ex  vi$ceribu$y  the 
first  rule,  however,  is  to  inquire  whether  the  lan- 
guage imports  a  present  conveyance,  or  whether, 
collecting  all,  its  parts,  it  contemplates  a  further 
assurance  to  pass  the  title.  (Bortz  r.  Bortz, 
supra.)  Apply  this  rule  in  the  construction  of 
the  writing  offered  in  the  case,  it  is  plain  that 
there  are  no  technical  or  other  words  of  present 
conveyance ;  by  its  terms  David  Phillips  **  agrees" 
that  Jonathan  <<  shall  have"  the  land,  which 
is  designated  as  *<  the  land  he  is  in  possession  of 
now,"  without  any  formal  or  further  description 
whatever;  he  is  to  have  the  land  for  the  labor  he 
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did  for  his  father,  after  the  years  of  his  majority, 
and  it  is  provided,  that  <<  this  shall  be  his  re- 
ceipt," etc.  Although  David  Phillips  was  the 
owner  in  fee,  and  the  "  receipt"  was  for  all  his 
^'rights  and  claims  against  the  land,"  there  are 
no  words  of  inheritance  or  words  indicating  the 
succession  to  the  title  at  Jonathan*s  death.  If 
the  parties  intended  the  writing  for  an  executed 
contract,  then  but  a  life  estate  passed  ;  that  such 
an  effect  was  the  design  of  the  parties,  in  view  of 
the  language  just  quoted,  it  is  difficult  to  believe, 
for  it  is  obvious  that  David  Phillips  intended  to 
convey  his  entire  estate,  and  his  title  was  in  fee. 
The  instrument  is  not  styled  a  deed  or  a  convey- 
ance, it  is  in  the  nature  of  an  agreement ;  it  is  of 
the  most  informal  character ;  it  does  not  disclose 
the  slightest  efforts  to  adopt  the  orderly  parts  of 
a  conveyance.  It  is  not  under  seal ; .  indeed  it 
bears  upon  its  face  the  most  distinct  and  une- 
quivocal marks  of  an  executory  contract ;  it  is 
nothing  more  or  less  than  a  "  receipt"  for  the 
purchase-money  of  the  land,  and  an  agreement 
to  convey  in  consideration  thereof. 

Nor  do  we  regard  the  case  as  coming  within 
the  Statute  of  Frauds.  It  is  true,  a  written  con- 
tract, in  order  to  comply  with  the  statute,  must 
be  in  some  sense  self-sustaining.  It  would  be 
mere  folly,  as  was  said  in  Morris  v.  Stephens  (46 
Penn.  2(M)),  to  make  a  conveyance  to  my  next  door 
neighbor,  or  to  the  person  now  sitting  at  the 
table  with  me,  by  this  description,  instead  of  by 
name ;  the  law  could  hardly  be  expected  to  enforce 
such  a  conveyance  in  the  face  of  the  statute 
which  requires  conveyances  to  be  in  writing  and 
to  be  self-sustaining,  with  the  exception  only  of 
such  necessary  uncertainty  as  is  involved  in  their 
application  to  persons  named  and  things  de- 
scribed. There  is  as  intimated  in  the  language 
of  the  case  referred  to,  a  necessary  uncertainty  in 
writings  involved  in  their  application,  not  only  to 
persons,  but  to  things  described  therein.  If  there 
are  two  or  more  persons  of  the  same  name,  it  may 
be  necessary  by  parol  proof  to  fix  the  identity  of 
the  person  intended,  or  the  thing  concerning 
which  the  parties  propose  to  contract  may  be 
described  in  such  general  terms  as  to  require 
parol  proof  to  identify  the  particular  subject  of 
the  contract.  It  is  quite  impossible  in  most  cases 
so  to  describe  lands  as  to  avoid  the  necessity  of 
parol  proof  for  its  identification  ;  for  whether  it 
be  described  by  metes  and  bounds,  by  monuments 
erected  upon  the  ground,  or  by  adjoiners,  its 
identification  necessarily  becomes  the  subject  of 
parol  proof.  In  this  instance,  the  lands  agreed 
to  be  conveyed  were  described  as  the  land  of 
which  Jonathan  was  at  the  time  in  the  actual  oc- 
cupancy and  possession ;  this  was  no  more  open 
to  the  objection  stated  than  if  it  had  been  de- 
scribed by  its  adjoiners,  or  by  marks  upon  the 
ground. 


Upon  an  examination  of  the  whole  case  we  are 
of  opinion,  that  the  defendants' offers  should  have 
been  received,  and  that  the  Court  erred  in  ex- 
cluding thetn. 

The  judgment  is  therefore  reversed,  and  a 
venire  facias  de  novo  awarded. 

Opinion  by  Clark,  J. 

Trunkey,  J.,  absent.  w.  m.  8.,  Jr. 

[See  S.  C,  Swank  v.  Phillips,  18  Weekly  Notes,  303.] 


Oct.  '87,  76,  75, 176.  November  10, 1887. 

Mclntire's  Appeal. 

Nellis's  Appeal. 

Shiiver'8  Appeal. 

Construction  of  written  agreements — Partnership 
— Services  of  partners  in  liquidation. 

By  tripartite  articles  of  co-i>artner8hip,  constitating 
the  firm  of  A.  B.  &  Co.,  it  was  agreed,  among  other 
provisions,  as  follows  :  '*  As  a  guaranty  hy  the  party 
of  the  first  part  [A.]  to  the  party  of  the  second  part 
[B.],  on  acconnt  of  his  not  being  familiar  with  the 
business,  and  as  an  inducement  by  the  party  of  the 
first  part,  he  guarantees  that  the  profits  of  the  basi* 
ness  shall  be  made  to  the  party  of  the  second  part 
eqnal  to  twenty  (20)  per  cent,  per  annum  on  his  capi- 
tal:" 

Heldf  that  this  was  a  i>ersonal  guaranty  ftroi|i  A.  to 
B.,  and  was  not  binding  upon  a  third  party  who  sub- 
sequently made  an  agreement  pledging  himself  to  pay 
to  B.  *'  any  amount  of  money,  if  any,  which  may  be 
necessary  upon  final  settlement  of  the  affairs  of  A.  B. 
k  Co.,  to  make  said  B.  whole  upon  his  capital  of 
$10,000  and  profits,  according  to  the  terms  of  the 
articles  of  co-partnership.'' 

In  the  absence  of  an  express  contract  on  the  snbjeot, 
no  compensation  will  be  idlowed  to  partners  for  their 
services  as  liquidating  partners  in  winding  np  the 
affairs  of  the  partnership. 

Appeal  (1)  of  D.  R.  Mclntire;  (2)  appeal  of 
D.  R.  Mclntire,  A.  J.  Nellis,  and  A.  J.  Nellis 
executor  of  Eliza  M.  Nellis,  deceased;  and  (3) 
appeal  Df  Samuel  P.  Shriver  from  a  decree  of  the 
Common  Fleas  No.  2  of  Allegheny  County,  en- 
tered after  argument  upon  exceptions  to  the  re- 
port of  a  Master  (L.  P.  Stone,  Esq.),  to  whom 
was  referred  the  bill  of  Samuel  P.  Shriver,  filed 
for  settlement  of  the  accounts  of  the  firm  of  Nellis, 
Shriver  &  Co.,  composed  of  A.  J.  Nellis,  S.  P. 
Shriver,  and  James  H.  Stokes. 

*The  facts  of  the  case  were  as  follows :  On  No- 
vember 4,  1878,  Aaron  J.  Nellis,  Samuel  P. 
Shriver,  and  James  H.  Stokes  entered  into  a 
manufacturing  partnership  for  the  term  of  three 
years.  The  capital  stock  was  fixed  at  the  nomi- 
nal sum  of  $100,000.  Nellis  contributed  the 
stock,  tools,  machinery,  etc.,  which  he  had  on. 
hand  in  the  manufactory  prior  to. the  formation 
of  the  partnership.    Shriver  contributed  $10,000 
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in  cash,  and  agreed  to  contribute  $10,000  more 
when  the  same  might  be  necessaiy  for  the  busi- 
ness. James  H.  Stokes  contributed  nothing  but 
his  service  as  book-keeper.  The  profits  of  the 
business  were  to  be  divided  as  follows :  A.  J. 
Nellis,  six-tenths ;  S.  P.  Shriver,  three-tenths ; 
James  H.  Stokes,  one-tenth.  The  plaintiff,  S.  P. 
Shriver,  was  therefore  to  receive  two-tenths  of 
the  profits  more  than  his  cash  contribution  of  cap- 
ital. The  clauses  of  the  agreement  bearing  upon 
this  case  are  as  follows  : — 

"  The  party  of  the  second  pari  shall  put  in  as  his 
share  of  the  capital  stock  $20,000,  in  the  manner  and 
form  as  hereinafter  stipulated,  yii.,  $10,000  in  cash 
and  $10,000  as  soon  as  the  requirements  of  the  busi- 
ness may  demand  it,  and  until  such  payment  is  made 
by  the  party  of  the  second  part,  he  shall  be  chargeable 
with  interest  on  the  same.'* 

"  The  party  of  the  third  part  is  to  have  a  one-tenth 
(1-10)  part  of  the  profits  of  the  business,  for  which  in- 
terest, on  $10,000  at  the  rate  of  six  per  cent.  (6  per 
cent.)  per  annum,  is  to  be  deducted  from  his  ])ortion 
of  the  profits,  and  the  remainder  to  be  considered  as 
his  capital  stock  until  the  amount  of  $10,000  is  so  ac- 
cumulated, when  his  interest  in  the  business  shall  be 
considered  as  that  much  capital." 

"As  a  guarantee  by  the  party  of  the  first  p(ut  to  the 
party  of  the  second  part,  on  account  of  his  not  being 
familiar  with  the  business,  and  as  an  inducement  by 
the  party  of  the  first  part,  he  guarantees  that  the 
profits  of  the  business  shall  be  made  to  the  party  of 
the  second  part  equal  to  twenty  per  cent.  (20  per  cent.) 
per  annum  on  his  capiUl  of  $20,0004*' 

During  the  continuance  of  this  partnership,  an 
execution  was  levied  upon  the  interest  of  A.  J. 
Nellis  in  the  firm  of  Nellis,  Shriver  &  Co.,  and 
the  same  was  bid  in  by  S.  P.  Shriver,  the  plain- 
tiff, for  $  .  The  business  of  the  partner- 
ship was  continued  until  February  10,  1882, 
when  it  was  dissolved.  At  the  date  of  this  dis- 
solution, David  R.  Mclntire  appears  as  a  party 
to  the  articles  of  dissolution.  The  portion  of  these 
articles  pertinent  to  the  present  controversy  reads — 

''And  whereas,  a  bill  in  equity  has  been  filed  in  the 
Court  of  Common  Pleas  No.  1,  of  Allegheny  County,  at 
No.  544,  December  Term,  1881,  by  the  receivers  of  the 
Crawfoid  Manufacturing  Company  to  recover  the  inter- 
est which  was  of  said  A.  J.  Nellis  in  said  firm  against 
said  Shriver  &  Stokes,  and  cross  bill,  etc.,  filed,  and 
the  cause  is  now  pending  for  trial ;  now,  therefore,  the 
said  Mclntire  agrees  to  give  to  said  Shriver  &  Stokes  an 
obligation  with  sufficient  sureties,  conditioned  that  he 
will  cause  the  proper  defence  to  be  made  to  said  action, 
and  that  he  will  pay  and  satisfy  any  decree  or  Judg- 
ment that  may  be  recovered  against  said  Shriver  & 
Stokes  for  or  on  account  of  said  interest,  and  shall  in- 
demnify and  save  them  harmless  from  any  and  all  loss, 
liability,  damage,  and  cost'  on  account  of  said  action, 
and  also  that  Mclntire  shall  pay  to  Shriver  any 
amount  of  money,  if  any,  which  may  be  necessary  upon 
final  settlement  of  the  affairs  of  Nellis,  Shriver  &  Co., 
to  make  said  Shriver  whole  upon  his  capital  of  $10,000 
and  profits,  according  to  the  terms  of  the  articles  of  co- 
partnership, and  to  Stokes  whatever  amount  of  money, 
if  any,  is  necessary  to  give  Stokes  the  amount  which, 
upon  such  final  settlement,  may  be  due  him.*' 


The  first  question  was  the  allowance  by  the 
Master  of  20  per  cent,  profit  on  the  $20,000,  the 
nominal  capital  of  S.  P.  Shriver  in  the  firm  of 
Nellis,  Shriver  &  Co.  This  was  confirmed  by 
the  Court,  and  formed  the  ground  of  the  appeals 
of  Mclntire  and  Nellis. 

Shriver  and  Stokes  were  to  continue  as  liqui- 
dating partners,  and  take  charge  of  the  cash  on 
hand,  bills  payable,  book  accounts  and  other  un* 
collected  claims  due  the  firm,  and  collect  the 
same  and  pay  off  the  liabilities  of  the  firm  and 
then  account  to  and  settle  with  Mclntire  for  the 
NeUis  six-tenths  interest  in  said  firm  on  the  terms, 
etc.,  provided  in  the  article  of  agreement  as 
though  there  had  never  been  any  sheriff's  sale 
and  Mclntire  were  A.  J.  Nellis.  For  these  ser- 
vices they  claimed  compensation,  which  was  dis- 
allowed by  the  Court.  This  was  the  basis  of 
Shriver's  appeaL 

Thomas  M.  MarthaU  and  A,  M.  Imbriey  for, 
Mclntire  and  Nellis. 

Kirk  Q.  Bighamy  for  Shriver. 

McINTIHE»S  APPEAL. 

January  S,  1888.  The  Co^t.  The  main 
contention  in  this  case  is,  that  the  Court  below 
erred  in  construing  the  agreement  of  February  10, 
1882,  and  charging  appelant  with  $8653.33,  the 
difference  between  Shriver's  share  of  profits  actu- 
ally earned  and  the  nominal  profits  of  twenty  per 
cent,  per  annum,  claimed  by  him  under  the  Nellis 
guaranty.  That  guaranty,  embodied  in  the  tri- 
partite agreement  of  November  4, 1878,  between 
Nellis  of  the  first,  Shriver  of  the  second,  and 
Stokes  of  the  third  part,  is  as  follows :  *<  As  a 
guaranty  by  the  party  of  the  first  part  to  the 
party  of  the  second  part,  oq  account  of  his  not 
being  familiar  with  the  business,  and  as  an  induce- 
ment by  the  party  of  the  first  part,  he  guarantees 
that  the  profits  of  the  business  shall  be  made  to 
the  party  of  the  second  part  equal  to  twenty  (20) 
per  cent,  per  annum  on  his  capital  of  $20,000." 
It  is  claimed  by  Shriver  that  this  personal  obli- 
gation of  Nellis  was  assumed  by  appellant  in  that 
clause  of  the  agreement  of  February  10,  1882, 
wherein  the  latter  undertakes  to  indemnify  Shri- 
ver and  Stokes  <'  from  any  and  all  loss,  liability, 
damages,  and  costs  on  account  or  by  reason  of  " 
a  certain  action  then  pending,  and  also  pay  to 
Shriver  any  amount  of  money,  if  any,  which  may 
be  necessary  upon  final  settlement  of  the  affairs  of 
Nellis,  Shriver,  &  Co.,  to  make  Samuel  Shriver 
whole  upon  his  capital  of  $10,000,  and  profits  ac- 
cording to  the  terms  of  the  articles  of  co-partner- 
ship ;  and  to  Stokes  whatever  amount  of  money, 
if  any,  is  necessary  to  give  Stokes  the  amount 
which  upon  such  final  settlement  may  be  due 
him."  The  Court  appears  to  have  regarded  this 
as  an  undertaking  on  the  part  of  appellant  to 
make  Shriver  whole  not  only  as  to  his  $10,000 
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capital  invested  in  the  business,  and  his  full  share 
of  the  profits  actually  earned  according  to  the  arti- 
cles of  co-partnership,  but  also  to  make  him  whole 
as  to  the  nominal  profits  of  twenty  per  cent,  per 
annum  on  $20,000,  according  to  the  personal 
guaranty  of  Nellis;  and  he  was  accordingly 
charged  with  the  difference  of  $8658.33,  above 
mentioned.  We  cannot  regard  this  as  the  correct 
construction  of  the  contract  in  question.  The 
items  specified  therein  are  Shri ver*s  "  capital  of 
$10,000,  and  profits  according  to  the  terms  of  the 
articles  of  co-partnership."  Referring  to  those  arti- 
cles, we  find  Shriver's  paid-in  capital  is  $10,000, 
about  which  there  is  no  dispute,  and  we  further 
find  this  provision :  ''  The  capital  stock  being 
$100,000,  the  profits  of  the  business  shall  be  di- 
vided into  tenths,  A.  J.  Nellis  of  the  first  part  to 
receive  six-tenths,  S.  P.  Shriver  of  the  second 
part  to  receive  three-tenths,  and  James  H.  Stokes 
of  the  third  part  to  receive  one-tenth."  This  is 
the  only  agreement  between  the  partners,  as  to 
profits.  Shriver's  share,  therefore,  *'  according  to 
the  terms  of  the  articles  of  co-partnership,'  is  three- 
tenths  of  $14,488.89,  ascertained  net  profits  of  the 
business,  or  $4346.67,  and  no  more.  Although 
incorporated  in  the  articles  of  co-partnership,  the 
individual  guaranty  of  Nellis  to  Shriver  cannot  be 
regarded  as  one  of  the  terms  of  the  copartnership 
agreement.  It  is  strictly  a  matter  between  Nellis 
and  Shriver,  individually,  with  which  the  other 
partner,  Stokes,  never  had  nor  could  have  any 
concern.  The  guaranty  clause  might  be  stricken 
out  of  the  instrument  and.  its  integrity  as  articles 
of  co-partnership  would  be  unaffected  thereby. 

It  has  also  been  suggested  that  Shriver's  trans- 
fer to  Mrs.  Nellis  of  the  interest  which  he 
acquired  by  purchase  at  sheriff's  sale  was  "  sub- 
ject to  his  (Shriver's)  rights  under  the  articles 
of  association  of  Nellis,  Shriver  &  Co.,"  and 
therefore  Shriver  has  a  claim  on  that  interest, 
now  represented  by  appellant,  for  the  nominal 
profits  guaranteed  by  Nellis.  There  would  be 
some  force  in  this  suggestion  if  the  Nellis  guar- 
anty was  in  any  proper  sense  an  integral  part  of 
the  articles  of  association  entered  into  by  the 
three  persons  who  composed  the  firm  of  Nellis, 
Shriver  &  Co.  But,  as  we  have  seen,  the  guar- 
antee was  a  matter  that  concerned  two  of  the 
partners  only,  as  individuals  and  not  as  members 
of  the  firm.  It  does  not  appear  that  anything 
was  ever  done  to  change  its  character  from  an 
individual  transaction  to  that  of  a  co-partnership 
transaction.  Shriver's  claim  against  Nellis,  in- 
dividually, under  the  guarantee  still  remains  in 
full  force. 

In  so  far,  therefore,  as  the  specifications  of 
error  involve  the  liability  of  appellant  for  nomi- 
nal profits  under  the  personal  guaranty  of  Nellis, 
they  are  sustained.     There  is  nothing  in  the  re- 


maining specifications  that  requires  special  no- 
tice.    They  are  not  sustained. 

Decree  reversed  'at  costs  of  appellee,  and 
record  remitted  with  instructions  to  ent^r  decree 
in  accordance  with  the  foregoing  opinion. 

Opinion  by  Sterrett,  J. 

Trunket  and  Clark,  JJ.,  absent. 

NELLIS'S   APPEAL. 

January  3,  1888.  The  Court.  The  only 
questions  that  require  any  notice  in  this  case  have 
been  considered  and  disposed  of  in  Mcln  tire's  Ap- 
peal, No.  76,  October  Term,  1887.  For  reasons 
given  in  opinion  just  filed  in  that  case,  the  decree 
must  be  reversed. 

Decree  reversed  at  costs  of  appellee,  and  reo<»il 
remitted  with  instructions  to  enter  decree  in  ac- 
cordance with  that  opinion. 

Opinion  by  Sterrett,  J. 

Trunket  and  Clark,  JJ.,  absent. 

shriver's  appeal. 

January  3,  1888.  The  Court.  The  sole 
question  in  this  case  is,  whether  appellant  and 
his  partner,  Stokes,  are  entitled  to  compensation 
for  their  services  as  liquidating  partners  of  Nellis, 
Shriver  &  Co. 

There  is  no  evidence  of  any  express  contract 
on  the  subject,  nor  are  there  any  facts  or  circum- 
stances from  which  an  agreement  to  pay  for  such 
services  can  fairly  be  inferred.  The  Court  was 
therefore  right  in  adhering  to  the  well-settled 
rule  that  compensation  in  such  cases  cannot  be 
allowed  unless  previously  contracted  for. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  appellant. 

Opinion  by  Sterrett,  J. 

Trunket  and  Clark,  JJ.,  absent. 

J.  D.  B.,  jr« 


July  '87, 196.  April  18, 1888. 

March  v.  The  Commonwealth. 

Criminal  procedure — Indictment — Power  $  of  the 
Judges  of  the  Quarter  Sessions  and  Oyer  and 
Terminer  as  committing  magistrates — Bow 
such  powers  to  be  exercised. 

The  powers  of  the  Judges  of  the  Courts  of  Quarter 
SessioDS  and  Ojer  and  Terminer  in  PeDnsjlraDia  in- 
clude those  of  a  committing  magistrate ;  hot  the  pro- 
priety of  their  exercise  in  any  given  case  is  a  question 
which  the  judge  must  determine  in  view  of  all  the  cir- 
cumstances, and  is  not  the  subject  of  review  by  the  Sa- 
in'eme  Court. 

Where  a  Judge  sits  as  a  oommitting  magistrate  ha 
should  make  a  suitable  record  of  his  action,  so  that 
not  only  the  order  to  hold  to  bail  shall  appear,  bat 
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enough  of  the  ciroamBtaDces  to  show  a  reason  for  the 
order ;  and  if  made  at  chambers  it  should  be  reduced 
to  writing  and  filed  with  the  clerk. 

Where  an  indictment  has  been  found,  the  defendant 
has  pleaded,  and  a  verdict  rendered,  it  is  too  late  to 
object  to  the  form  of  commitment  or  the  proceedings 
before  a  justice ;  and  the  same  rule  holds  true  of  a 
commitment  ordered  bj  a  Judge. 

Defendant  having  testified  to  the  seryioe  of  a  sub- 
poena upon  S.,  an  attachment  was  issued  for  the  latter, 
who,  upon  being  brought  into  Court,  denied  under 
oath  the  service  of  the  snbpceua  upon  him,  whereupon 
the  Court  made  an  order  requiring  defendant  to  give 
bail  for  his  appearance  to  answer  the  charge  of  per- 
jury, and  directed  the  district  attorney  to  present  to 
the  grand  jury  an  indictment  against  him  for  that  of- 
fence. A  true  bill  was  found,  the  defendant  pleaded 
not  guilty,  and  was  acquitted,  but  the  costs  of  the 
prosecution  were  imposed  upon  him  : 

Heldf  that  the  Judge  had  power  to  make  the  order, 
and  the  verdict  and  sentence  upon  the  indictment  di- 
rected by  him  were  valid. 

Error  to  the  Quarter  Sessions  of  Blair  County. 

Samuel  March  was  indicted  for  perjury  under 
the  following  circumstances:  An  action  was  pend- 
ing in  the  Common  Pleas  of  Blair  County,  where- 
in Bertha  Wisnowsky  was  plaintiff  and  Hannah 
March  was  defendant,  and  was  on  the  trial'  list  at 
March  Term ,  1 887.  A  motion  was  made  by  the  at- 
torney for  the  defendant  for  an  attachment  against 
one  J.  S.  Silverman,  a  witness,  subpoenaed  for  the 
defendant.  On  the  said  motion  Samuel  March 
was  examined  as  a  witness,  and  testified  to  the 
Court  that  he,  on  behalf  of  the  defendant,  had 
served  the  subpoena  on  the  witness,  by  reading 
the  same  to  him  on  the  —  day  of  March,  1887. 
The  attachment  was  awarded  and  the  sheriff  re- 
turned with  the  witness  Silverman.  The  witness 
having  been  sworn  tamake  true  answers,  testi- 
fied as  follows :  Bt  thb  Court.  Q.  In  this  case 
of  Bertha  Wisnowsky  v.  H.  March,  were  you  sub- 
poenaed as  a  witness?  A.  No,  sir.  Q.  Were 
you  not  subpoenaed  ?  A.  No,  sir.  Q.  No  paper 
served  on  you  to  be  here  ?  A.  No,  sir.  Q.  S 
March  swears  that  he  called  you  into  his  store 
and  served  a  subpoena  on  you.  A.  No,  sir ;  he 
did  not.  Q.  You  were  not  subpoenaed  and  were 
not  asked  to  be  here  ?     A.  No,  sir. 

The  Court  then  ordered  the  district  attorney 
to  send  up  a  hill  of  indictment  against  Samuel 
March,  who  testified  that  he  did  serve  the  sub- 
poena, and  also  a  bill  against  J.  S.  Silverman, 
who  testified  as  above,  and  both  March  and  Sil- 
verman were  held  to  answer.  The  grand  jury, 
on  June  21,  1887,  returned  both  bills  as  true. 

Upon  June  20,  March  moved  to  vacate  the 
order  to  the  district  attorney  to  send  up  the  bill 
of  indictment  to  the  grand  jury,  and  upon  June 
21  moved  to  quash  the  indictment,  both  of  which 
motions  were  refused. 

Defendant  then  pleaded  <<  not  guilty,"  and  a  jury 
upon  June  28  found  him  '<  not  guilty,  but  that  he 


pay  all  the  costs."  Defendant  was  accordingly 
sentenced  to  pay  the  costs,  amounting  to  nearly 
$800. 

Defendant  March  then  took  this  writ,  assigning 
for  error  the  refusal  of  the  motion  to  vacate  the 
order,  and  the  motion  to  quash. 

The  Court,  thinking  it  doubtful  whether  Sil- 
verman could  be  convicted,  directed  a  nolle  prose- 
qui  to  be  entered  in  his  case. 

Samuel  S,  Blair  {N.  P,  Mervine  with  him), 
for  plaintiff  in  error. 

The  proceeding  was  in  violation  of  the  Bill  of 
Rights,  which  declares :  "  The  people  shall  be 
secure  in  their  persons  from  unreasonable  seiz- 
ures ;  and  no  warrant  to  seize  any  person  shall 
issue  without  probable  cause,  supported  by  oath 
or  affirmation,  subscribed  by  the  affiant" 

It  is  true  that  necessity  may  justify  the  district 
attorney,  in  certain  extraordinary  emergencies,  of 
his  own  motion,  in  preferring  a  bill  without  pre- 
vious information  and  commitment;  but  this 
power  is  restricted  to  cases  where  the  accused 
has  fied  the  jurisdiction,  or  where  delay  might 
lead  to  his  escape. 

Whar.  Crim.  PI.  &  Pr.  226,  opin.  of  Kiko,  J. 

Connor  v.  Commonwealth,  3  Bin.  38. 

McCullough  r.  Commonwealth,  17  P.  P.  S.  30. 

Rowan  V*  Commonwealth,  1  Nor.  405. 
Aug.  S,  /jandis  {Martin  Belly  district  attor- 
ney, with  him),  for  the  Commonwealth. 

Although  it  is  true  that  Art.  I.,  sec.  8,  of  the 
Constitution,  forbids  the  issue  of  warrants  for 
search  and  seizure  without  probable  cause,  sup- 
ported by  an  oath,  the  section  has  been  construed 
so  as  to  allow  an  indictment  in  many  cases  with- 
out preliminary  information  and  hearing. 

Wharton,  Crim.  PI.  and  Practice,  960. 

Com.  ex  rel.  Winder  v.  Sheriff,  2  Clark,  485. 

McCullough  r.  Com.,  17  P.  F.  S.  33. 

Com.  V.  English,  11  Pbila.  439. 

Brown  r.  Com.,  26  P.  F.  S.  337. 

Rowand  v.  Com.,  I'Nor.  405. 
Refusal  to  quash  an  indictment  is  not  the  sub- 
ject of  error. 

Wharton's  Crim.  PI.  and  Practice,  §  387. 

May  21,  1888.  The  Court.  The  plaintiff 
in  error  testified  to  the  service  of  a  subpoena  from 
the  Quarter  Sessions  upon  one  Silverman,  requir- 
ing him  to  attend  as  a  witness  in  a  pending  cause* 
Upon  the  proof  of  service  thus  made,  an  attach- 
ment was  issued  against  Silverman,  and  he  was 
arrested  and  brought  into  Court.  When  he  was 
examined  as  to  the  reason  of  his  disobeying  the 
subp<Bna,  he  testified  that  he  had  never  been 
served  in  any  manner,  and  satisfied  the  Court 
that  the  testimony  of  March  was  untrue.  The 
Judge  thereupon  made  an  order  requiring  Mareh 
to  give  bail  for  his  appearance  to  answer  the 
charge  of  perjury,  and  at  the  same  time  directed 
the  district  attorney  to  present  to  the  grand  jury 
an  indictment  against  him  for  that  offence. 
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March  gave  bail  for  his  appearance,  and  an 
indictment  against  bim  was  returned  by  the 
grand  jury  "  true  bill"  at  the  next  term  of  the 
Court.  When  the  case  came  to  trial  before  a 
traverse  jury  the  defendant  was  acquitted  of  the 
perjury,  but  the  costs  of  the  prosecution,  amount- 
ing to  several  hundreds  of  dollars,  were  imposed 
upon  him  by  the  verdict. 

The  questions  now  raised  relate  t6  the  power 
of  the  Judge  to  make  the  order,  and  to  the  valid- 
ity of  the  verdict  and  sentence  upon  the  indict 
ment  directed  by  him.  " 

The  powers  of  the  Judges  of  the  Court  of 
Quarter  Sessions  of  the  Peace  and  the  Oyer  and 
Terminer  in  Pennsylvania  include  those  of  a 
committing  magistrate.  It  rarely  happens  that  a 
necessity  presents  itself  for  the  exercise  of  this 
power,  but  it  exists,  and  is  as  old  as  the  common 
law.  It  is  a  necessary  and  salutary  power,  and  its 
exercise  upon  proper  occasions  has  been  of  great 
importance  to  the  proper  administration  of  the 
criminal  law. 

Where,  however,  a  Judge  sits  as  a  committing 
magistrate,  he  should  be  careful  to  make  a  suit- 
able record  of  his  action,  so  that  not  only  the 
order  to  hold  to  bail  shall  appear,  but  enough  of 
the  circumstances  to  show  a  reason  for  the  order. 
If  made  during  the  sessions  of  the  Court,  the 
commitment  should  be  entered  upon  the  minutes 
by  the  clerk.  If  it  is  made  at  chambers,  it  should 
be  reduced  to  writing,  and  filed  with  the  clerk, 
that  it  may  serve  the  same  purposes  as  if  it  had 
been  made  by  a  justice  of  the  peace  or  returned 
by  him.  The  defendant  Ijas  the  same  right  to 
have  the  commitment  examined  on  motion  for 
his  discharge  or  on  habeas  corpus  in  the  one  case 
as  in  the  other ;  and  the  order  should  contain  all 
the  essentials  necessary  for  the  information  of  the 
district  attorney  and  the  Court.  The  entry  made 
in  this  case  is  informal,  but-  the  defendant  com- 
plied with  it  without  objecting  to  its  want  of 
form.  He  denied  the  power  of  the  Judge  to 
make  the  order  in  any  form,  and  asked  the  Court 
to  vacate  it.  In  this  position  he  was  mistaken. 
The  power  exists.  The  propriety  of  its  exercise 
in  any  given  case  is  a  question  which  the  Judge 
must  determine  in  view  of  all  the  circumstances, 
and  we  cannot  review  his  action  or  supervise  his 
conclusions  in  matters  of  this  sort.  If  a  justice 
of  the  peace  returns  a  transcript  of  his  proceed- 
ings in  a  criminal  case  that  is  defective  in  form, 
the  defect  is  taken  advantage  x>f  on  motion  for 
the  discharge  of  the  defendant  or  to  quash  the 
commitment ;  but  after  an  indictment  has  been 
found,  the  defendant  has  pleaded  to  it,  and  a 
verdict  rendered  by  the  jury,  it  is  too  late  to 
object  to  the  form  of  the  commitment  or  the  pro- 
ceedings before  the  justice.  Precisely  the  same 
thing  is  true  of  a  commitment  ordered  by  a 
Judge.     Objections  relating  to  matters  of  form 


must  be  raised  at  the  proper  time,  or  they  will 
be  regarded  as  waived.  After  plea  and  trial  we 
can  no  more  look  into  this  commitment  than  if  it 
had  been  made  by  a  justice  of  the  peace. 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J. 

Trukkbt,  J.,  absent.  h.  c.  o. 


Jan.  '87,  248. 


February  8,  1888. 

Trego  V.  Peircc. 


Fence  viewers — Proceeding  i$  not  to  determine 
party  Une$y  but  merely  to  preserve  partition 
fences — For  what  errors  Supreme  Court  wiU 
refferse — Must  have  substantial  injury  as  actual 
or  probable  result — Act  of  March  11,  1842. 

The  Act  of  March  11,  1842,  providing  for  viewers, 
whose  duty  it  is  to  examine  and  regulate  party  fences, 
apportioning  their  cost,  etc.,  is  a  summary  remedy  to 
keep  partition  fences  from  going  into  dilapidation. 
Boundary  lines  cannot  be  established  in  this  form  of 
proceeding. 

Stephens  v,  Shriver,  25  Pa.  St.  78,  followed. 

The  Supreme  Court  will  not  reverse  for  trifling  error, 
which  crept  into  a  cause  in  the  hurry  of  a  trial  before 
a  Jury.  Some  substantial  injury  must  have  been  the 
actual  or  probable  result  of  such  error  to  Justify  the 
disturbance  of  the  }tidgment. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Assumpsit,  by  Hannah  M.  Trego  against 
Joshua  N.  Peirce  to  recover  the  cost  of  a  parti- 
tion fence  between  properties  of  the  parties.       , 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court. 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  took  this  writ. 

A.  WangcTy  for  plaintiff  in  error. 

William  M,  Hayes^  for  defendant  in  error,  was 
not  called  on. 

March  5,  1888.  The  Coubt.  This  case 
comes  up  bristling  with  exceptions  and  a  paper- 
book  containing  seventy-eight  pages.  It  involves 
the  sum  of  $35,  the  cost  of  a  partition  fence. 

The  plaintiff,  being  of  opinion  that  the  line 
fence  between  her  property  and  that  of  the  de- 
fendant was  insufficient,  applied  to  the  fence 
viewers  to  examine  the  same,  and  report  upon  its 
sufficiency  and  the  cost  of  rebuilding  it.  The 
fence  viewers  found  that  100  feet  of  this  fence 
had  been  erected  by  the  plaintiff  of  new  material ; 
that  the  remaining  100  feet  of  fence  was  insuffi- 
cient as  a  yard  inclosure,  and  that  it  was  the  duty 
of  the  defendant  to  erect  in  its  stead  <«a  suitable 
fence,  upon  which  they  estimate  the  cost  at  $35." 
Whereupon  the  defendant  proceeded  to  erect 
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what  he  claimed  to  be  a  sufficient  fence,  and  a 
compliance  with  the  report  of  the  viewers.  It 
did  not  satisfy  the  plaintiff,  however,  and  she 
proceeded  to  remove  it  and  erect  a  new  fence  in 
lien  thereof,  of  a  more  expensive  character.  She 
then  brought  this  suit  to  recover  the  cost  of  it. 
'  It  was  alleged,  and  the  fact  appears  to  be,  that 
in  erecting  the  fence  the  plaintiff  moved  it  about 
six  inches  at  one  end  and  sixteen  at  the  other 
end  from  the  line  where  it  had  stood  for  many 
years.  The  defendant  contends  that  this  was  an 
encroachment  upon  his  land,  and  much  of  the 
time  upon  the  trial  in  the  Court  below  was  occu- 
pied by  this  contention.  This  portion  of  the  time 
would  appear  to  have  been  wasted  under  the  rul- 
ing in  the  case  of  Stephens  v,  Shriver  (25  Penna. 
78),  where  it  was  said  by  Lowrie,  J.,  "  It  is  not 
at  all  necessary  that  partition  fences  should  go  to 
ruin  because  of  the  owners  being  in  litigation 
about  their  lines ;  indeed,  this  could  only  add  to 
their  difficulties.  If  there  be  in  fact  a  partition 
fence,  the  duty  of  contribution  to  maintain  it 
exists,  an.d  neither  party  can  excuse  himself  from 
this  duty  by  alleging,  whether  sincerely  or  falsely, 
that  the  line  is  in  dispute,  and  the  law  relating  to 
fences  contemplates  no  such  mode  of  suspending 
the  remedy  which  it  provides.  ...  If  the  lines 
need  correction  let  it  be  made,  and  then  it  is  easy 
to  set  the  fence  right."  In  that  case  the  plaintiff 
below  built  the  fence,  but  removed  it  from  the 
foundation  on  which  it  had  stood  many  years 
westward,  about  a  rod  more  or  less,  into  the  field 
of  Stephens,  the  defendant  below,  and  took  from 
Stephens's  field  a  rod  of  land  in  breadth  and  sixty 
rods  in  length,  and  a  row  of  cherry  trees.  The 
parties  differed  as  to  the  lines  and  corners.  The 
claim  was  for  the  cost  of  one-half  the  fence,  and 
was  sustained  by  the  Court  below  and  here. 

We  think  it  was  error,  therefore,  to  charge  the 
jury  that  the  plaintiff  could  not  recover  in  case 
they  found  that  she  had  moved  the  location  of 
the  fence,  and  the  evidence  upon  this  point  should 
have  been  excluded.  Boundary  lines  cannot  be 
established  in  this  form  of  proceeding.  The  ob- 
ject of  the  Act  of  Assembly  in  regard  to  fence 
views  is  to  provide  a  summary  remedy  to  keep 
partition  fences  from  going  into  dilapidation. 
Disputed  questions  as  to  lines  can  be  settled  after- 
wards. This  was  manifestly  a  line  fence  in  fact ; 
whether  it  was  erected  upon  precisely  the  true 
line  is  a  question  foreign  to  this  proceeding. 

We  do  not  reverse,  however,  for  every  trifling 
error  that  creeps  into  a  cause  in  the  hurry  of  a 
trial  before  a  jury.  Some  substantial  injury  must 
have  been  the  actual  or  probable  result  of  such 
error  to  justify  us  in  disturbing  the  judgment. 

Had  the  defendant  refused  to  erect  this  fence, 
as  required  by  the  fence  viewers,  the  plaintiff 
would  have  been  justified  in  erecting  it  herself 
and  charging  him  with  the  cost*     Such  is  not  the 


case.  The  defendant  complied,  as  be  alleges, 
substantially  with  the  report  of  viewers,  and  it  is 
clear  that  the  fence  erected  by  him  was  sufficient, 
though  not  perhaps  as  ornamental  or  durable  as' 
the  plaintiff  desired.  Of  her  own  motion,  and  upon 
her  own  view  she  took  it  down  and  erected  a  new 
one  in  its  place.  She  made  herself  the  judge  of 
its  sufficiency  and  demolished  it.  This  perhaps 
she  might  do  if  she  prefenred  to  build  a  better 
and  more  attractive  looking  fence  at  her  own  ex- 
pense, but  she  cannot  thus  arbitrarily  throw  the 
cost  of  it  upon  the  defendant. 

As  she  is  not  entitled  to  recover,  the  errors  re- 
ferred to  did  her  no  harm. 

The  judgment  therefore  must  be  affirmed. 

Opinion  by  Paxson,  J. 

March  26,  1 888.     Re-argument  refused. 

Per  Curiam. 

Trunkey,  J.,  absent.  j.  d.  b.,  jr. 


July  '86, 112.  February  6, 1888. 

Peirce  v.  Truitt. 

RecU  estate  brokers — Commissions  only  collectible 
when  negotiation  accomplished, 

A  real  estate  broker  cannot  collect  commissions  un- 
less a  contract  enforceable  as  between  his  principal 
and  the  party  with  whom  he  has  been  negotiating  has 
been  aooomplished  by  him. 

,    Error  to  the  Common  Pleas  of  Chester  County. 

Assumpsit,  by  C.  B.  Truitt,  Jr.,  against  Joshua 
N.  Peirce  to  recover  commissions  alleged  to  have 
been  earned  by  the  plaintiff  as  a  real  estate  broker. 

At  the  trial,  it  was  shown  that  plaintiff's  efforts 
had  resulted  in  an  apparent  agreement  between 
defendant  and  another  for  an  exchange  of  prop- 
erty. It  subsequently  appeared  that  there  was 
a  discrepancy  between  the  written  contracts  held 
by  these  parties,  and  the  transaction  r^ulted  in 
nothing.  (The  facts  are  stated  in  the  opinion  of 
the  Supreme  Court.) 

The  defendant  submitted  the  following  points : 

'<  (1)  No  sale  has  been  effected  and  the  plain- 
tiff is  not  entitled  to  recover.  Answer.  1  have 
instructed  you  that  the  agreement  reduced  to 
writing  is  the  agreement  between  Mr.  Shields 
and  the  defendant."   (Third  assignment  of  error.) 

"  (2)  Under  the  evidence  in  this  case,  the 
plaintiff  is  not  entitled  to  recover.  Answer.  I 
can  not  affirm  this  point.  I  submit  the  question 
of  fact  for  your  determination."  (Fourth  assign- 
ment of  error.) 

The  Court  instructed  the  jury  as  follows:  "An 
agreement  was  made,  and  the  duplicate  copies 
were  held  by  the  parties.     It  thus  appears  that 
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Mr.  Peirce  and  Mr.  Shields  did  come  to  an 
aj^reemenU  I  say  to  you,  for  the  purposes  of  this 
case,  that  Mr.  Peirce  and  Mr.  Shields  did  enter 
into  an  agreement ;  whether  that  agreement  can  be 
carried  out,  does  not  arise  in  this  case.  Whether 
that  agreement  is  evidenced  by  one  paper  or  the 
other,  is  not  material  to  this  case.  As  I  have 
said  before,  Mr.  Peirce  and  Mr.  Shields  did  enter 
into  an  agreement  for  the  exchange  of  their 
properties."  (First  assignment  of  error.)  *•  In 
regard  to  the  time  that  Mr.  Peirce  was  to  have 
to  examine  the  properties  at  Chester,  there  is 
not  sufficient  evidence  to  submit  to  the  jury,  to 
say  whether  there  was  any  agreement  other  than 
the  original  agreement."  (Second  assigment  of 
error.) 

Verdict  and  judgment  for  plaintiff.  Defendant 
took  this  writ  assigning  errors  as  above  set  forth. 

William  M.  Hayes,  for  plaintiff  in  error. 

As  the  parties  themselves  have  no  contract 
which  they  can  enforce  against  each  other,  much 
less  can  an  agent  recover  his  commissions,  the 
very  foundation  of  whose  action  depends  on  the 
fact  of  a  contract  having  been  effected. 

Earp  V,  Cummins,  4  Smith,  394. 
Kellogg  V,  Cenklin^  6  Phila.  177. 
Brannan  v.  Perry,  7  Id.  242. 
Pratt  V,  Patterson,  7  Id.  135. 
Hammer  r,  Eldoroney,  10  Wright,  334. 
WisUr's  Appeal,  30  Smith,  484. 

John  J.  Pinkerton,  for  defendant  in  error. 

When  a  contract  has  been  entered  into  between 
the  parties,  the  refusal  or  failure  to  carry  it  out 
will  not  defeat  the  right  of  the  broker  to  sue  for 
and  recover  his  commission^. 

Clapp  V,  Hughes,  1  Phila.  382. 

Keys  0,  Johnson,  18  Smith,  42. 

Hames  v.  Bequer,  ^  Phila.  51. 

Workman  v,  Cullberg,  12  Weekly  Notes,  189. 

Jackson  v.  Market  Co.,  12  Id.  190. 

Clendenon  v.  Panooaat,  25  Smith,  215. 

Edwards  v.  Goldsmith,  4  Harris,  50. 

Earp  v»  Cummins,  4  Smith,  397. 

Reed's  Ex'rs  v.  Reed,  1  Norris,  425. 

February  20,  1888.  The  Court.  The 
radical  difficulty  with  the  plaintiff's  case  is  that 
his  service  as  a  broker  resulted  in  nothing.  No 
real  contract  of  sale  or  exchange  was  accom- 
plished. That  which  did  result  was,  that  each 
of  the  principal  parties  was  in  possession  of  an 
original  contract,  signed  by  both  in  duplicate,  but 
with  a  radical  difference  in  the  language  of  the 
two.  According  to  the  one  in  possession  of  Mr. 
Peirce,  he  agreed  to  sell  his  farm  to  Mr.  Shields  for 
$14,760,  and  certain  personal  property  for  $3000, 
and  to  take  in  part  payment  therefor  fifteen 
houses,  ^^  subject  only  to  ($700)  seven  hundred 
dollars  and  no  other  incumbrance."  According 
to  the  one  in  the  possession  of  Mr.  Shields,  Mr. 
Pierce  agreed  to  sell  to  Mr.  Shields  the  same 
property,  and  to  take  in  part  payment  the  same 


houses,  <'  subject  only  to  ($700)  seven  hundred 
dollars  each  and  no  other  incumbrance."  As  Mr. 
Peirce  would  be  entitled  to  $9800  more  of  valae 
under  the  contract  in  his  possession,  than  under 
the  one  held  by  Mr.  Shields,  and  as  Mr.  Shields 
would  have  to  pay  to  Mr.  Peirce  $9800  more 
under  the  contract  held  by  Peirce  than  under  the 
one  in  his  own  possession,  it  is  not  to  be  wondered 
at  that  an  irrepressible  conflict  arose  between 
them  as  to  what  W4is  the  actual  contract  of  the  two. 
Mr.  Peirce  testified  that  the  contract  as  actually 
made  was  the  one  in  his  possession,  and  that  the 
word  each  was  not  in  either  when  he  signed  both, 
that  it  had  been  added  to  the  one  in  possession 
of  Shields,  that  if  he  *^  had  known  th^e  was  $700 
on  each  house,  he  would  not  have  signed  the 
agreement,  and  that  he  refused  to  carry  out  the 
agreement  as  Shields  had  it."  Mr.  Shields  testi- 
fied that  he  wrote  both  agreements,  that  be  re* 
fused  to  carry  out  the  agreement  as  Peirce  bad 
it,  and  that  the  paper  held  by  Peirce  is  not  the 
agreement,  because  '*  it  has  the  omission  of  the 
word  <  each,'  which  is  a  clerical  error." 

Both  the  parties  absolutely  refused  to  carry 
out  tlie  contract  in  any  manner  except  according 
to  the  literal  terms  of  the  one  Jield  by  each.  It 
is  almost,  if  not  quite  impossible,  to  reconcile  the 
manifest  facts  of  the  case  with  any  theory  other 
than  bad  faith  somewhere.  It  is  idle  to  discuss 
the  question  whether  a  chancellor  would  enforce 
the  specific  performance  of  either  of  these  con- 
tracts. As  a  matter  of  course  he '  would  not. 
Nor  is  it  credible  that  any  jury  would  ever  give 
damages  for  non-performance  by  either.  But, 
however  this  may  be,  it  is  perfectly  manifest 
that  Mr.  Peirce  has  not  effected  a  sale  of  his 
property  for  $17,760,  or  for  any  other  sum.  Such 
service  as  the  broker  rendered  has  produced  no 
result  to  Mr.  Peirce,  and  upon  all  the  authorities, 
for  that  kind  of  service  the  broker  is  entitled  to 
no  commissions. 

Judgment  reversed. 

Opinion  by  Grben,  J. 

Trukkey,  J.,  absent.  j.  d.  b.,  jr. 


Jan. '84,  259,  260.  May  7,  1884. 

Johnson  v.  Marsh. 

Judgment  note — Attorney's  commissions — WTien 
not  allowed. 

In  the  absence  of  satisfactory  evidence  of  a  demand 
for  payment  before  entering  judgment  on  a  judgment 
note  and  issuing  execution  thereon,  the  defendant 
will  not  be  subjected  to  the  payment  of  attorney's 
commissions  as  stipulated  in  the  note. 

There  is  no  legal  objection  to  such  a  stipulation,  bat 
it  should  not  be  abused ;  and  in  the  absence  of  evid^noe 
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showing  a  necessity  for  resorting  to  the  serrioee  of  an 
attorney,  oommissions  for  the  same  should  not  be 
imposed  upon  a  defendant. 

Writs  of  error  to  the  Common  Pleas  of  Union 
County. 

The  plaintiff,  T.  H.  Johnson,  entered  in  the 
Common  Pleas  of  Union  County  two  judgments, 
one  against  James  8.  Marsh  for  $1457.12,  and 
one  against  James  S.  Marsh  and  C.  K.  Marsh  for 
$225.15. 

These  judgments  were  entered  on  April  6, 
1888,  by  virtue  of  warrants  of  attorney  in  single 
bills,  each  dated  February  8, 1883,  payable  thirty 
days  after  date.  On  the  same  day,  April  6, 
execution  issued,  and  $102  attorney's  commis- 
sion was  taxed  upon  the  writ. 

Defendants  petitioned  for  leave  to  pay  the  debt, 
interest,  and  costs  into  Court  and  to  stay  the  writ, 
and  by  agreement  of  counsel  the  whole  amount 
including  the  $102  was  paid  into  Court.  The 
plaintiff  was  then  given  leave  to  take  out  the 
debt  and  interest,  and  a  rule  was  granted  on  the 
defendants  to  show  cause  why  the  attorney's  com- 
mission of  $102  should  not  be  paid  to  the  plaintiff. 

The  Court,  Buciier,  P.  J.,  discharged  the 
rule,  and  directed  the  prothonotary  to  pay  the 
$102  to  the  defendants,  filing  the  following 
opinion  :  ^<  The  allegation  of  the  defendant, 
James  S.  Marsh,  is  that  the  judgments  upon 
which  the  fi.  fas.  issued,  were  given  with  the  dis- 
tinct promise  and  agreement  on  the  part  of  the 
plaintiff  that  he  wanted  them  simply  for  security, 
and  that  the  execution  should  not  issue  for  their 
collation  until  a  reasonable  time  had  elapsed 
after  the  defendant  had  procured  a  re-conveyance 
of  his  property  which  had  been  assigned  by  him 
for  creditors.  The  notes  were  executed  February 
8,  1883,  at  thirty  days.  On  the  one  note  James 
8.  Marsh  was  surety  for  Charles  K.  Marsh,  the 
debtor.  James  S.  Marsh  did  not  receive  a 
re-conveyance  of  his  property  that  had  been 
assigned  until  the  19th  day  of  March,  A.  D. 
1883.  Then  on  the  6th  of  April,  1883  (less 
than  thirty  days  after  the  re-conveyance),  execu- 
tions were  issued  on  the  judgments,  and  on  the 
dOth  of  the  same  month  when  defendant  had 
notice  of  them,  he  paid  into  Court  the  debt,  in- 
terest^attorney's  commission  at  6  per  cent,  and 
the  ccSls,  and  a  rule  was  granted  on  the  defendant 
to  show  cause  why  the  attorney's  commission 
should  not  be  paid  to  the  plaintiff. 

^*  The  attorney's  commissions  are  large,  and  we 
think  that  under  all  the  circumstances  of  the  case, 
as  disclosed  by  the  evidence,  that  plaintiff  should 
at  least  have  demanded  payment  before  issuing 
execution.  I  am  mindful  of  the  fact  that  plain- 
tiff swears  that  he  did  write  the  defendant  to  pay ; 
but  defendant  swears  that  no  demand  was  ever 
made  by  plaintiff  before  the  writ  issued. 


"  Under  all  the  evidence  I  think  it  would  be 
unjust  to  require  the  defendant  to  pay  the  com- 
missions." 

Plaintiff  took  these  writs,  assigning  for  error 
the  action  of  the  Court  in  discharging  this  rule. 
y.  Aferriil  Linn^  for  plaintiff  in  error. 
The  testimony  offered  was  in  flat  contradiction 
of  the  written  contract,  and  ought  not  to  be 
received  unless  the  neutralizing  words  were 
omitted  by  fraud,  accident,  or  mistake. 

Restein  v.  Graf  Bros.,  41  Leg.  Int.  134. 
The  contract  is  one  of  indemnity,  and  if  the 
defendant  by  his  neglect  or  the  refusal  to  pay,  has 
subjected  his  creditor  to  the  necessity  of  employ- 
ing counsel,  why  should  he  not  pay  ? 

Imler  v,  Imler,  13  Norris,  375. 
Andrew  H.  Dill  {E.  M.  Beale  with  him),  for 
defendants  in  error. 

When  a  mortgage  or  judgment  provides  for 
the  payment  of  a  commissfon  for  collection,  the 
quantum  of  the  attorney's  compensation  is  within 
the  discretion  of  the  Court,  and  the  presumption 
will  alv<ays  be  in  favor  of  their  decision  and  not 
reviewable  unless  plainly  excessive ;  and  where  a 
debtor  has  been  misled  by  his  creditor  or  thrown 
off  his  guard,  it  is  not  an  unreasonable  exercise 
of  the  equitable  power  of  the  Court  to  refuse  any 
allowance  for  attorney's  commission,  the  defen- 
dant paying  immediately  the  debt,  interest,  and 
all  costs  exclusive  of  commissions. 

Landis  v.  Aldrich,  9  Wbbklt  Notes,  192. 

Reed  v,  Worthington,  Id. 

Imler  v.  Imler,  94  Pa.  St.  372. 

Lewis  V,  Germania  Saving  Bank,  '96  Id.  86. 

Daly  t;.  Maitland,  88  Id.  384. 
Executions  upon  judgments  entered  upon  war- 
rant of  attorney  Are  controlled  by  the  equitable 
powers  of  the  Court  issuing  them  in  a  summary 
way  without  the  intervention  of  a  jury,  and  when 
given  upon  an  agreement  for  a  particular  purpose^ 
Courts  will  interfere  to  prevent  injustice. 

McCann  r.  Farley,  26  Pa.  St.  173. 

Loomis  V.  Lane,  29  Id.  242. 

Irwin  V.  Shoemaker,  8  W.  &  S.  75. 

Nailer  v,  Stanley,  10  S.  &  R.  450. 

Cowd^n's  Estate,  1  Pa.  St.  279. 

Mebey's  App.,  4  Id.  80.  • 

The  Court  having  exercised  its  equitable 
powers  and  this  writ  not  having  been  taken 
within  the  time  allowed  by  the  Act  of  June  IC, 
1886,  §  89  (P.  L.  777),  it  should  be  quashed. 

Driebilbe's  Appeal,  38  Leg.  Int.  386. 

May  26,  1884.  The  Court.  There  is  no 
question  in  these  records  between  the  plaintiff's 
attorney  and  the  defendants.  The  controversy 
is  solely  between  the  parties  themselves.  We 
agree  with  the  learned  Court  below  in  holding 
that  there  should  be  a  demand  made  upon  the 
defendant  for  the  payment  of  the  money  due  on 
the  judgment  before  the  defendant  can  be 
required  to  pay  the  attorney's  commissions  stipu- 
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lated  for  in  the  single  bills.  If  such  demand 
Md  been  made,  it  is  quite  possible  there  would 
have  been  no  occasion  to  invoke  the  services 
of  an  attorney.  As  soon  as  the  writs  of  fi.  fa. 
were  issued  the  defendants  paid  the  money  in 
full,  and  they  testify  that  no  demand  was  ever 
made  upon  them  prior  to  the  issuing  of  the  writs. 
The  plaintiff  testifies  that  he  wrote  to  James  S. 
Marsh  "  in  regard  to  the  payment"  after  the 
notes  became  due,  but  does  not  say  when  he 
wrote,  or  whether  he  demanded  that  payment 
should  be  made,  or  whether  the  letters  were 
properly  mailed.  The  notes  were  dated  February 
8,  1883,  payable  at  thirty  days  after  date.  Judg- 
ments were  entered  on  them  on  April  6,  1883, 
and  execution  issued  the  same  day.  In  the 
absence  of  satisfactory  evidence  of  a  demand  for 
payment  before  entering  the  judgments  and  issu- 
ing the  executions,  we  think  the  necessity  of 
resorting  to  the  services  of  an  attorney  for  col- 
lecting the  money  does  not  appear,  and  without 
proof  of  such  necessity  the  defendants  ought  not 
to  be  subjected  to  the  payment  of  the  commissions. 
Ther^  is  no  objection  to  such  a  stipulation  in  an 
obligation  for  the  payment  of  money,  but  it 
should  not  be  abused. 

The  judgments  are  affirmed. 

Opinion  by  Green,  J.  w.  m.  s.,  Jr. 

[See  Moore's  Appeal,  14  Oat.  433.] 


(!tommon  llileais. 


C.  P.  No.  2.  February  i8,  i888. 

Commonwealth  v.  Moore. 

Practice — Sworn  statements  under  Act  of  May 
2S9  i88jy  may  be  filed  within  fifteen  days  of 
return-day, 

Bule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

This  was  a  suit  upon  the  administration  bond 
of,  Alexander  Moore,  administrator  of  Ann 
Jane  Moore.  A  copy  of  the  bond  and  a  sworn 
statement  setting  forth  certain  awards  by  the 
Orphans'  Court  to  the  use  plaintiffs  and  that  the 
said  awards  had  not  been  paid,  were  filed. 

The  summons  had  issued  January  19,  1888, 
returnable  Monday,  February  6,  1888;  it  was 
served  January  28 ;  the  statement  was  filed  Jan- 
uary 23. 

The  affidavits  of  defence  suggested,  inter  alia^ 
that  as  the  statement  had  not  been  filed  fifteen 
days  before  the  return-day,  the  plaintiff,  under 


the  Act  of  May  25,  1887,  was  not  entitled  to 
judgment  for  want  of  an  affidavit  of  defence. 
John  Dolman^  for  the  rule. 

Otterson^  contra. 

The  Act  allows  statement  to  be  filed  only  fif- 
teen days  before  the  return-day  (when  judgment 
may  be  taken  on  the  return-day),  and  on  and 
after  the  return-day ;  there  is  no  provision  allow- 
ing statements  to  be  filed  as  this  was-— within 
fifteen  days  of  the  return-day.  Until  the  state- 
ment is  filed  it  is  of  no  effect ;  here  the  state- 
ment was  filed  too  late. 

The  Court.  To  avoid  all  doubt  we  think 
that  the  motion  for  judgment  should  not  be  made 
until  Monday  (Feb.  20),  which  will  be  fifteen 
days  from  the  return-day  (Feb.  6).  Then,  on 
renewal  of  this  motion,  judgment  will  be  en- 
tered. 

And,  accordingly,  Feb.  23,  1888,  rule  ab- 
solute. T.  B.  s. 


C.  P.  No.  2.  March,  1888. 

Thompson  v.  Phila.  Trust  Co. 

Trustee —  Where  trust  estcUe  is  life  interest  in 
personalty^  right  of  remainderman  to  a  correct 
statement  as  to  condition  of  fund — Negligence 
— Remote  damages — Nonsuit, 

Motion  for  rule  to  take  off  nonsuit  and  for  a 
new  trial. 

Trespass.  The  statement  showed  the  follow- 
ing facts :  The  defendant  was  trustee  of  a  life 
interest  in  a  fund  of  ^30,000,  the  remainder 
being  vested  in  the  plaintiff  and  his  two  brothers, 
absolutely,  in  equal  shares.  All  the  parties  in 
interest  had  agreed  with  the  defendant,  by  deed, 
that  the  fund  should  be  invested  in  other  than 
legal  securities,  on  the  joint  judgment  of  the 
defendant's  treasurer  and  William  Thompson, 
one  of  the  remaindermen,  the  sum  of  J 1200  to 
be  paid  annually  to  the  life  tenant,  and  the  bal- 
ance of  income  accumulated.  By  this  accumu- 
lation the  fund  amounted,  on  April  9,  1887,  to 
J3 1, 003. 84.  On  that  day  the  plaintiff,  wishing 
to  effect  a  loan  upon  his  interest  in  the  fund, 
asked,  through  William  Thompson,  its  coi^ition, 
and  the  defendant  informed  Thompson  tnat  the 
fund  amounted  to  ^28,502.85,  which  was  an 
error.  This  statement  prevented  the  plaintiff 
from  effecting  the  loan,  thereby  subjecting  him 
to  loss  in  his  business.  Furthermore,  believing, 
from  this  statement,  that  the  loan  was  diminish- 
ing, the  plaintiff  sold  at  a  considerable  loss  a 
lien  which  he  had  obtained  upon  William 
Thompson's  interest  in  the  fund. 

A  nonsuit  having  been  entered,  this  motion 
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■was  made  for  substantially  the  following  rea- 
sons : — 

(i)  The  defendant,  being  legally  bound  to 
give  the  plaintiff  correct  information  as  to  the 
slate  of  the  fund,  negligently  gave  him  inaccu- 
rate information. 

(2)  On  account  of  this  inaccurate  informa- 
tion, the  plaintiff  could  not  effect  the  loan,  and 
suffered  a  loss. 

(3)  Relying  on  this  inaccurate  statement,  the 
plaintiff,  as  he  offered  to  prove,  was  deceived 
into  selling  his  lien  at  a  loss. 

E.  Hunn  Hanson  (y.  Morgan  Jennison  with 
him),  for  the  motion. 

By  virtue  of  the  deed  and  of  its  office  as  trus- 
tee, the  defendant  was  bound  to  give  the  plain- 
tiff accurate  information,  as  to  the  state  of  the 
fund  in  which  he  was  interested.  By  the  gross 
inaccuracy  of  the  information  supplied  by  the 
defendant  and  relied  upon  by  the  plaintiff,  the 
latter  was  injured.  He  was,  therefore,  entitled 
to  a  verdict  independently  of  the  defendant's 
motive. 

James  «/.  Campbell,  5  C.  &  P.  372. 
I  Chitty*s  Pleading,  7th  ed.,  145. 
The  damages  sought  were  neither  remote, 
indirect,  nor  speculative,  but  the  natural  result 
of  the  defendant's  negligence. 

U.  S.  Tel.  Co.  v.  Wenger,  5  Sm.  262. 
Parks  V.  Tel.  Co.,  13  Cal.  422, 
Squire  v,  TeL  Co.,  98  Mass.  232. 


The  Court.    Motion  refused. 


c.  c.  B. 


C.  P.  No.  2.  March,  i888. 

LoveV*  Philadelphia  and  Reading  R.  R. 
Co. 

Affidavit  of  defence — Estoppel — A  member  of  a 
board  is  not  estopped  from  proceeding  in  his 
individual  right  as  the  holder  of  a  company  s 
securities^  by  the  fact  that  he  was  a  member  of 
the  board  at  the  time  a  plan  of  reorganization 
was  passedy  by  which,  if  excepted,  his  securi- 
ties under  that  plan  would  have  been  materia 
ally  reduced. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Action  for  interest  due  on  certain  securities 
of  the  Schuylkill  Navigation  Company. 

The  affidavit  of  defence  set  up  that  a  scheme 
of  reorganization  had  been  effected  with  the  de- 
fendant company,  who  were  the  guarantors 
under  a  former  agreement,  by  which  they  con- 
tinued to  be  responsible  for  its  debts,  but  reduc- 
ing considerably  the  amount  of  that  indebted- 
ness ;  that  the  plaintiff  was  a  member  of  the 
board  of  directors  of  the  Schuylkill  Navigation 


Company  when  the  plan  was  adopted  and  r^ 
commended  to  the  security  holders;  and  thfl 
therefore  he  should  not  now  be  permitted  W 
make  a  claim  which  would  tend  to  prevent  the 
accoitplishment  of  the  plan,  or  give  him  an  ad- 
vantage over  other  security  holders.  It  was  not 
averred  that  plaintiff  in  the  board  had  voted  for 
the  plan,  but  it  was  conceded  he  had  opposed  it. 

5.  Davis  Page,  for  the  rule. 

Thomas  Hart,  Jr.,  contra. 

Plaintiff  is  estopped  by  his  connection  with' 
the  board  at  the  time  said  action  was  taken. 
The  Schuylkill  Navigation  Company  would  have 
been  in  a  worse  position  if  the  plan  had  not 
been  carried  out,  and  plaintiff  now  seeks  to  reap 
a  benefit,  the  burtlen  of  which  he  has  beeo  instru- 
mental in  imposing  upon  others. 

The  Court.  The  plaintiff  cannot  be  de- 
prived of  his  rights  by  the  action  of  a  board,  of 
which  he  is  a  member,  unless  he  concurs.  It 
would  be  detrimental  frequently  to  the  success 
of  a  plan  such  as  this,  if  not  impracticable,  that 
a  dissenting  member  of  the  board  should,  in 
order  to  establish  his  individual  rights  as  a  non- 
assenting  holder,  be  expected  to  publish  the  fact 
of  his  dissent  to  the  general  public. 

Rule  absolute. 

Oral  opinion  by  Mitchell,  J.  e.  b. 


C.  P.  No.  2.  March,  1888. 

Grimley  v.  Receveuvc. 

Slander —  What  words  actionable —  Whether  they 
sustain  the  innuendo  a  question  of  fact — State^ 
ment  and  affidavit  under  Practice  Act  of  May 
2jy  1887 — When  sufficient  upon  information 
and  belief 

Sur  demurrer  to  statement. 

Trespass  for  slander.  The  statement  averred 
that  the  plaintiff  was  informed  that  the  defend- 
ant had  spoken  in  the  hearing  of  certain  persons 
the  following  false,  scandalous,  malicious,  and 
defamatory  words :  **  She  (meaning  the  plaintiff) 
is  a  bad  woman.  She  has  a  man  coming  to  see 
her  every  day  when  her  husband  is  away.  Her 
husband  no  sooner  leaves  than  the  man  puts  in 
an  appearance ;  then  her  children  are  sent  out 
to  play  and  on  errands  till  he  leaves,"  meaning 
that  the  plaintiff  was  guilty  of  adultery. 

The  affidavit  was  qualifiedi  to  the  effect  that 
the  facts  set  forth  within  the  plaintiff's  "own 
knowledge  are  just  and  true,"  and  that  those 
''  stated  upon  information  are  just  and  true  to 
the  best  of  her  knowledge^  information,  and  be- 
lief, and  she  expects  to  be  able  to  prove  the  same 
on  the  trial  of  the  cause." 
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Demurrer  for  the  following  reasons: — 
^  (i )  The  facts  set  forth  do  not  constitute  a  good 
cause  of  action. 

(2)  The  statement  is  based  on  information 
and  belief. 

(3)  The  plaintiff's  means  of  knowledge  are 
not  set  forth. 

(4)  The  afl&davit,  being  upon  information  and 
belief,  is  defective. 

Maxwe/i  Stevenson  and  If.  A,  McMurrow, 
'  for  the  demurrer. 

These  words  do  not  plainly  impute  an  offence 
sufficiently  infamous  to  sustain  a  criminal  indict- 
ment or  impose  a  legal  disability.  Hence  they 
are  not  actionable. 

Harvey  v,  Boies,  I  P.  &  W.  12. 
Gosling  V.  Morgan,  8  Cas.  273. 
The  innuendo  cannot  change  or  vary  the  mean- 
ing of  words  spoken. 

McClurg  V.  Ross,  5  Binn.  218,  222. 
Gosling  V,  Morgan,  supra, 
Lukehart  v.  Bycrly,  3  Sm.  418. 
Facts  stated  on  information  and  belief  are  in- 
sufficient in  an  affidavit  to  hold  to  bail. 
Boyle  V,  Grady,  i  Weekly  Notes,  313. 
Brown  v.  Been,  15  Id.  469. 
Barnett  v.  Stains,  20  Id.  274. 

The  same  rule  should  apply  to  a  statement,  es- 
pecially in  cases  of  slander. 
Joseph  G,  McKenna^  contra. 
In  Pennsylvania,  adultery  is  an  indictable  of- 
fence.    It  is  for  the  jury  to  consider  whether  the 
words  spoken  sustain  the  innuendo, 

Gallagher  v,  Daly,  2  Weekly  Notes,  426, 
Where  an  affidavit  is  based  upon  information, 
it  is  sufficient  if  there  be  a  positive  averment  of 
belief  of  the  facts  alleged,  and  of  the  expectation 
of  being  able  to  prove  them  at  the  trial. 
Diehl  V,  Perie,  2  Miles,  47. 
Black  V,  Halstead,  3  Wr.  64. 
Hermann  v.  Ramsey,  5  Weekly  Notes,  188. 
Win«or  v.  F.  &  M.  Bk.,  32  Sm.  304. 
Goldbeck  v,  Brady,  44  Leg.  Int.  421. 

The  affidavit  was  drawn  in  accordance  with 
the  ruling  of  the  case  last  cited,  and  no  state- 
ment of  the  affiant's  means  of  knowledge  is  ne 
cessary. 


The  CoirtiT.    Demurrer  dverruled. 


c.  c.  B. 


C.  P.  No.  2.  April  28, 1888. 

Graham  et  al.  v.  Smith  et  aU 

Amendments  of  mechanics^  Hens — Substitution 
of  a  different  person  and  lot  of  land  is  not 
properly  an^mendment — May  be  allowed  sav- 
ing intervening  rights, 

Sur  rules  to  amend  mechanic's  lien. 

The  plaintiffs  on  November  5,  1887,  filed  a 


mechanic's  lien  against  three  houses  and  lots  of 
ground  situate  in  Orkney  Street  at  the  distance 
of  126,  138,  and  150  feet  respectively  from  Le- 
high Avenue.  Subsequently  the  three  lots  (ex- 
cepting a  sub-division  of  one  of  them)  were  sold 
at  sheriff's  sale. 

On  April  24,  1888,  these  rules  were  taken  to 
amend  the  lien  by  substituting  for  the  figures 
126,  138,  and  150  feet  from  Lehigh  Avenue  the 
figures  226,  238,  and  250  feet.  And  further  to 
add,  **  that  in  accordance  with  the  Act  of  As- 
sembly due  notice  of  the  amount  and  character 
of  the  claim  was  given  to  Mrs.  Georgia  Etter 
Smith  and  John  B.  Smith  on  November  5,  1887, 
the  material  set  forth  in  said  lien  having  been 
furnished  and  delivered  on  the  said  premises,  and 
the  work  and  labor  done  between  the  23d  day 
of  September,  1887,  and  the  5th  dayof  Novora- 
ber,  1887." 

The  work  and  material  had  been  fumi^ed 
under  the  following  contract  with  the  main  con- 
tractor : — 

Philadelthia,  September  23,  1887. 
We  the  undersigned'  do  agree  to  furnish  all  the  brick 
and  all  lime  and  luind,  and  lay  the  same  in  three  two- 
story  houses  in  Orkney  Street  below  Somerset  Street  for 
the  sum  of  nine  hundred  and  twenty-five  dollan,  all  the 
work  to  be  done  in  a  workmanlike  manner.  ^25.00. 
Not  including  front  pavement  and  ranges. 

Samuel  MoRmisoN. 
Graham  &  Jeffries. 

At  the  time  of  entering  the  rules  to  amend, 
the  sixty  days  allowed  by  the  Act  of  June  17, 
1887,  for  filing  liens  had  expired,  but  the  six 
months  allowed  by  the  Act  of  June  18,  1836, 
and  its  supplements,  had  not  expired. 

N,  Dubois  Miller  and  John  Spar  hawk  ^  Jr.^ 
for  the  rules. 

Leave  to  amend  is  asked  under  sec.  2,  of  the 
Act  of  June  11,  1879  (P.  L.  123). 
This  Act  is  to  be  liberally  construed. 
Young  V,  Harper,  12  Weekly  Notes,  5#^ 
Dorian  v.  Market  Co.,  19  Id.  87. 
The  six  months*  limit  has  not  expired,  and, 
therefore,  an  amendment  will  be  permitted. 
Knox  V,  Hilty,  20  Weekly  Notes,  524. 
The  plaintiffs  are  material  men  and  not  within 
the  sixty-day  clause  of  Act  of  June  17,  1887. 
Lucas  V,  Ruff,  45  Leg.  Intel.  154. 

If  the  Act  of  June  1 7, 1887,  is  to  be  construed 
as  cutting  down  the  rights  of  the  plaintiffs  to  file 
a  lien  from  six  months  to  sixty  days  then  the  Act 
is  unconstitutional,  because  it  is  by  such  constru- 
ing made  to  amend  the  old  law  of  June  16, 1836, 
giving  six  months  to  the  plaintiffs^  and  yet  it 
does  not  set  forth  at  length  so  much  thereof  as 
is  amended,  and  thus  comes  within  the  prohibi- 
tion of  Art.  III.,  §  6,  of  the  Constitution. 
Gardner  v.  Gibson,  21  Weekly  Notes,  121. 

But  the  intention  of  the  Act  of  June  17, 1887, 
was  not  to  restrict  but  to  facilitate  the  filing  of 
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liens,  and  to  give  to  such  sub-contractors,  me- 
chanics, an<i  -material  men,  who  previously  w&e 
excludedy  the  right  to  file  liens. 

Gibson  v.  Association,  21  Weekly  Notes,  63. 

Dunght  M,  Lotvrey^  contra. 

The  Act  of  1879  w^s  intended  to  allow  tech- 
nical amendments  where  the  lien  does  in  some 
way  affect  the  premises;  where  the  lien  as  in 
this  case  does  not  touch  the  property,  the  error 
is  incurable— there  is  no  lien  on  the  property  to 
amend.  ' 

The  description  in  this  lien  excludes  the  prop- 
erty which  by  the  amendment  is  now  sought  to 
be  affected. 

The  case  of  Armstrong  v.  Hallowell  (11 
Casey,  485),  which  allowed  such  an  amendment, 
was  hastily  decided  and  was  merely  a  dictum  on 
the  point  here  involved. 

'  There  can  never  be  a  trial  on  this  lien :  the 
premises  have  been  sold  at  sheriff's  sale,  the  lien, 
therefore,  is  only  upon  the  fund  in  the  sheriff's 
hands. 

Eldridge  v.  Madden,  7  Weekly  Notes,  226. 

C.  A.  V. 

April  30,  1888.  The  Court.  On  general 
principles  the  substitution  of  an  entirely  differ- 
ent person  and  lot  of  land  is  not  an  amendment 
but  an  entire  change  in  the  action,  and  not  with- 
in any  of  the  statutes  of  Pennsylvania,  liberal  as 
they  are.  Of  this  opinion  was  the  Court  in 
Hansen  v.  Byrne  (2  Weekly  Notes,  96).  On 
the  authority  of  Leeds  v.  Lockwood  (3  Norris, 
70),  however,  it  would  seem  that  such  an  amend- 
ment should  be  allowed  and  its  effect  left  for 
future  consideration.  ,This  rule  is,  therefore, 
made  absolute,  saving  all  intervening  rights. 

Opinion  by  Mitchell,  J.  t.  b.  s. 


C.  P.  No.^.  April  28,  1888, 

Hawkey  v.  City  Mission  et  al. 

Mechanics'  lien — A  claim  for  hauling  tools  or 
for  the  use  of  tools  or  machinery  is  not  a 
proper  charge  against  the  building, 

Sur  rule  to  strike  off  certain  items  of  a  me 
chanics'  lien  claim. 

The  items  objected  to  in  the  bill  of  particulars 
were : — 

Hauling  four  loads  scaffold,  boxes,  etc.      .    .     .    I3  00 

Hauling  two  loads  boxes,  etc I  00 

Hauling  two  loads  scaffolding,  etc 2  00 

Scaffolding,  lime  box,  white  stuff  box,  slack  box, 
tools,  hods,  hoes,  and  shovels  used  by  said  John 
J.  Joyce  from  October  4,  1887,  '<^  December 
24,  1887,  71  days,  at  ^2.50  per  diem  .     .    .     .  177  59 

The  lien  was  filed  against  the  Philadelphia 
Protestant  Episcopal  City  Mission,  owner,  and 
John  J.  Joyce,  contractor.    The  work  claimed 


for  was  plastering,  and  the  materials  set  forth  ipi 
the  above  four  items  were  alleged  to  have  beeii* 
furnished  in  connection  therewith. 

William  B,  Lancy  for  the  rule. 

There  is  no  precedent  for  such  a  charge  in  a 
mechanic's  claim  as  **  hauling;'*  that  is  not  work 
done  **  in  the  erection  or  construction  of  the 
building." 

Nor  is  the  last  item  for  the  use  of  various  tools 
a  proper  charge. 

There  is  no  lien  for  materials  sold  on  the  credit 
of  the  buildings  for  merely  temporary  use,  as 
scaffolding. 

Oppenheimer  v.  Morrell,  20  Weekly  Notes,  439. 

A  rule  to  strike  off  is  the  proper  practice. 
Shields  v.  Garrett,  4  Weekly  Notes,  140. 


The  Court.    Rule  absolute. 


T.  B.  s. 


(f^rpfjans'  €xiurt. 

O.  C.  of  Bucks  County. 

Oakford's  Estate. 

Personal  property — Life  estate  in —  WKen  tenant 
for  life  entitled  to  have  possession  of  the  estate 
on  giving  security  to  protect  remaindermen"^ 
,  Act  of  May  17, 1871  (P.  Z.  26p). 

Sur  exceptions  to  Auditor's  report. 

Samuel  Oakford  died  February  15,  1886, 
leaving  a  will  which  contained,  inter  alia,  the 
following  clause: — 

"  Fifth.  I  give  and  bequeath  the  remaining  equal  share 
of  two-thirds  of  my  estate  as  aforesaid  to  the  said  Edwin 
£.  Fly  and  Elizabeth  B  Fly  his  wife,  and  the  survivor 
of  them  in  trust  nevertheless  that  they  or  the  survivors  of 
them  shall  invest  the  same  in  eood  real  estate  security  and 
pay  the  income  thereof  annually  to  my  daughter  Amelia 
during  her  natural  life,  and  nt  her  decease,  to  her  children, 
but  it  is  my  will  and  I  especially  direct  my  said  trustees 
not  to  pay  Charles  Sellers,  son  of  my  said  daughter, 
Amelia,  his  share  of  his  mother's  estate,  should  he  survive 
her,  until  he  shall  have  attained  the  age  of  twenty-six 
years,  and  should  my  said  daughter  Amelia  die  without 
issue  living  then  I  direct  that  her  share  sha!ll  go  to  my 
other  two  daughters  or  their  issue.  And  it  is  my  will 
further  that  the  estate  given  in  trust  to  my  said  daughter 
Amelia  shall  not  he  governed  or  controlled  by  what  is 
known  in  law  as  the  Rule  in  Shelley's  Case." 

On  March  2,  1887,  Amelia  Sellers,  the  bene- 
ficiary for  life  under  the  above  provision  of  tes- 
tator's will,  presented  a  petition  to  the  Court 
praying  for  an  order  on  the  trustees,  Edwin  E. 
Fly  and  Elizabeth  B.  Fly,  to  pay  over  to  her  the 
sum  of  J6619.60,  which  they  held  under  the 
above  trust  upon  her  securing  those  in  remainder 
as  provided  by  the  Act  of  May  17,  1871  (Purd. 
I^jg-  554,  pl.  229)- 
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This  petition  was  referred  to  Henry  Lear,  Esq., 
as  Auditor,  who  reported  in  favor  of  granting 
the  prayer  of  the  petition ;  and  to  this  finding 
exceptions  were  filed  by  the  trustees. 

Louis  H.  James  and  Paul  H.  AppUbach^  for 
the  exceptants,  cited — 

McCann's  Estate,  40  Leg.  Int.  279. 

Frederick  Gaston  and  Joshua  Beans ^  for  the 
petitioner,  cited — 

McCann's  £state,  supra^  dissenting  opinion. 

April  12,  1887.  The  Court.  The  portion 
of  decedent's  estate  bequeathed  to  Mrs.  Amelia 
Sellers  as  her  share  in  the  same,  is  given  to  the 
trustees  to  invest  in  good  real  estate  security, 
and  pay  the  income  annually  to  her  during  her 
life,  and  at  her  decease  to  her  children. 

The  learned  Auditor  is  of  the  opinion  that  the 
Act  of  May  17, 187 1,  was  intended  to  meet  every 
case  of  a  bequest  to  a  person  for  life  in  whatever 
form  it  may  be  made,  directly  or  indirectly,  and 
to  make  it  obligatory  upon  the  person  in  whose 
possession  the  fund  may  be,  in  whatever  capacity, 
to  pay  it  to  the  person  who  takes  a  life  estate 
therein  upon  security  being  given  as  required 
thereby  ;  a  possible  exception,  he  says,  might  be 
a  spendthrift  trust,  if  we  can  imagine  security 
being  given  in  that  instance.  He  reports  in  favor 
of  granting  the  application  of  Mrs.  Sellers  for  the 
custody  of  the  fund,  upori  her  gilding  security. 

The  reasons  given  by  the  learned  Auditor  in 
support  of  his  conclusions  seem  to  us  entirely 
satisfactory ;  but  the  trustees,  relying  upon  the 
case  of  the  Estate  of  John  McCann,  Deceased 
(40  Leg.  Int.  279),  insist  that  his  deductions  are 
incorrect.  The  case  was  not  cited  to  the  Auditor. 
It  holds  that  the  Act  of  May  17,  1871,  does  not 
apply  to  active  trusts,  but  only  contemplates 
what  are  termed  dry  trusts.  We  are  unable  to 
agree  with  the  conclusions  thus  reached  by  the 
Orphans*  Court  of  Philadelphia  County,  and 
think  that  the  restricted  construction  they  place 
upon  the  Act  of  187 1  fails  to  meet  the  scope  of 
the  legislative  intent.  It  is  hardly  possible  that 
the  sole  purpose  of  the  Act  was  merely  to  change 
the  method  of  doing  what  had  already  been  pro- 
vided for.  If  we  consider  the  subject  matter  of 
the  two  Acts,  it  is  not  a  sufficient  explanation  of 
the  new  law  to  say  that  the  first,  the  Act  of  1834, 
enables  the  executor  to  demand  security  before 
paying  the  property  over  to  the  person  having 
but  a  life  interest,  and  the  other  requires  him  to 
pay  it  upon  security  being  given ;  for  the  Act 
of  1834  contemplates  that  the  executor  may  be 
compelled  to  nuJce  payment  upon  security  being 
given,  and  the  practice  has  been  to  order  him  to 
do  so.    If,  therefore,  we  limit  the  operation  of 


the  law  of  1 87 1  to  such  trusts  as  it  was  held  the 
old  law  applied  to,  we  have  in  the  two  Acts  what 
seems  to  be  a  distinction  without  a  difference. 
On  the  other  hand,  if  we  examine  them  for  a 
more  substantial  difference,  we  at  once  discover 
a  material  addition  in  the  new  Act.  It  includes, 
not  only  bequests  of  personal  property,  but  also 
**  of  the  increase,  profits,  or  dividends  thereof." 
When  the  Legislature  injected  these  words  into 
the  new  Act  there  was  a  purpose  intended. 
What  is  more  probable,  in  view  of  the  interpre- 
tation of  the  Act  of  1834,  than  that  the  object 
was  to  avoid  Tiny  supposed  distinction  as  to  the 
character  of  the  trust  by  which  the  principal  fund 
might  be  controlled  ?  It  is  now  wholly  imma* 
terial  what  the  character  of  the  trust  may  be ; 
the  Act  of  1 87 1  is  comprehensive  enough  to  in- 
clude the  property  bequeathed  in  every  case  where 
there  is  a  beneficiary  for  life  of  the  fund,  and  no 
fiction  of  making  the  bequest  directly  to  others 
with  active  and  cautionary  duties  to  perform, 
can  deprive  the  ©eneficiaries  for  life  of  the  cus- 
tody of  the  fund  if  security  be  given.  Upon 
saving  harmless  the  rights  of  the  remaindermen 
they  become  the  trustees  of  the  fimd  bequeathed 
for  their  benefit. 

The  Act  of  1871  aljb  provides  that  any  married 
woman  availing  Jierself  of  the  benefit  of  the  Act 
shall  have  power  as  2ifeme  sole  to  bind  her  separate 
estate  and  property  by  any  obligation  given  by 
her  as  security  under  the  Act.  The  learned  Au- 
ditor very  truly  says :  '*  We  cannot  imagine  a  life 
estate  given  to  a  m^ied  woman  in  any  other 
mode  than  by  the  creation  of  a  trust,  and  the 
Courts  have  not  gone  further  in  upholding  any 
species  of  trust  than  in  favor  of  a  trust  for  cov- 
erture ;  such  a  trust  is  particularly  active."  Care 
was  taken,  however,  not  to  include  in  the  Act 
that  class  of  trusts  which  are  intended  to  be  pre- 
served for  the  benefit  of  the  cestui  que  trusts 
themselves,  such  as  a  spendthrift  trust,  and  trusts 
for  separate  use.  It  contemplates,  as  we  think, 
only  those  trusts  where  there  are  **  interests  of 
persons  entitled  in  remainder"  to  be  preserved. 

We  feel  constrained  to  follow  what  we  consider 
the  stronger  reasoning  of  the  dissenting  Judge  in 
McCann's  Estate  (40  Leg.  Int.  287).  - 

A  strong  argument  in  favor  of  the  view  we 
take  of  the  Act  is  that  the  legatee  is  thus  en- 
abled to  enjoy  the  full  measure  of  the  testator's 
bounty  without  suffering  the  deductions  ari^g 
from  commissions,  expenses,  etc. 

The  recommendation  of  the  Auditor  is  ap- 
proved, and  it  is  ordered  that,  upon  security  be- 
ing entered,  to  be  approved  ty  the  Court,  the 
fund  shall  be  paid  to  the  petitioner. 

Opinion  by  Yerkes,  P.  J.  c.  k.  z. 
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1864,  April  27. 
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1868,  April  4. 
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1873,  April  4. 
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City.     165. 
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674 

ADMINISTRATOR.  The  only  ground  npon 
which  the  appointment  of  an  administrator  can  he 
attacked  in  a  collateral  proceeding,  is  that  it  was  made 
without  jurisdiction  and  is  consequently  void.  Sager 
v.  Lindsey,  179.     See  Dbcbdbnt'b  Estatbs. 

ADVERSE  POSSESSION.  Facts  held  suffi- 
cient to  require  sabmission  of  question  to  the  Jury. 
Bennett  v.  Morrison,  457. 

AFFIDAVIT  OF  CLAIM.  An  affidavit  of 
claim  setting  forth  a  contract  with  a  general  allegation 
that  the  defendant  had  neglected  or  tefused  to  comply 
therewith,  is  defectiye.  McCullough  v.  Boyd,  497.  See 
Pbactu'b. 

AFFIDAVIT  OF  DEFENCE  LATAT.  lustra- 
ments  within.  A  bond  indorsed  with  the  guarantee 
of  a  defendant  corporation,  and  which  shows  no 
authority  on  the  part  of  the  said  corporation  to  make 
such  guarantee,  is  not  within  the  affidavit  of  defence 
law  as  to  the  said  defendant.  Camden  and  Atlantic 
R.  R.  Co.  V,  Pennypacker,  118. 

SuflBciency  of  AfiBidavit.  Every  material  and 
Qnequivocal  averment  of  fact  must  betaken  as  verity. 
EilpAtrick  v.  Home  B.  &  L.  Ass*n,  117. 

While  no  prescribed  form  is  required,  the  averment 
must  show  clearly  the  nature  and  character  of  the 
defence  relied  on.     Id. 

Where  a  conclusion  is  stated,  the  facts  upon  which 
it  is  based  must  be  set  forth.  City  of  Erie  v.  Butler, 
459. 

Averment  of  payment  on  infbrmation  and  belief  and 
expectation  of  ability  to  prove,  is  sufficient.  (C.  P.) 
Lewis  k  Co.  t;.  Broadbent  Bros.,  31. 

Averment  on  information  and  belief  that  suit  has 
been  brought  to  prevent  set-oflF,  is  sufficient.     Id. 

An  affidavit  which  refers  to  a  paper  whose  contents 
are  material  to  the  defence,  must  have  annexed  to  it 
a  copy  of  the  paper.  City  of  Brie,  to  use,  etc.  v,  Butler, 
459. 

Where  a  contract  requires  that  work  be  approved 
by  a  certain  official,  an  affidavit  wliich  does  not  state 
that  the  work  has  not  been  so  approved,  but  merely  that 
depouent  has  been  unable  to  find  any  record  of  such 
approval  in  the  proper  office,  is  evasive  and  insuffici- 
cent.     Id.  . 

What  averments  are  necessary  to  prevent  judgment 
where  action  is  brought  by  an  indorser  of  a  promissory 
note.     Forepaugh  v.  Baker,  299. 

In  an  action  brought  since  the  Practice  Act  of  1887, 
whether  an  affidavit  of  defence  is  required  where  the 
right  of  action  depends  on  an  agreement  and  on  facts 
independent  thereof  (/oii6te(/.  McCullough  v,  Boyd,  497 
Sbb  Pbactiob. 

AGENT.  Pledge  of  principal's  securities  by.  See 
pLBDOB.    Klein's  Appeal,  479. 

Principal  not  held  liable  for  misapplication  of  rents 
by  agent  to  coUeot,  selected  with  due  care.  See  Exb- 
CDTOB.     Rhoad's  Appeal,  251. 

AGREEMENT.  '  Whether  informal  instrument 
is  to  be  construed  as  agreemeot  or  conveyance.  See 
Debd.    Phillips  V.  Swank,  561. 


ALLEY".  Where  premises  apparently  entitled  to 
the  right  to  use  an  alley  over  other  land  of  the  same 
ownec  are  sold,  the  purchaser  takes  the  right  to  ase 
the  alley.     Zell  i;.  First  Universaiist  Society,  221. 

This  is  not  altered  by  the  fact  that  the  purchaser 
owns  adjoining  land  over  which  he  could  afford  an 
outlet  from  ^8  newly  purchased  land.  Id.  See 
Easbmbvt. 

AMENDMENT.  An  indictment  charging  lar- 
ceny may  be  amended  so  as  to  alter  the  averment  that 
property  stolen  was  owned  Jointly  by  two  persons,  to 
one  that  it  was  owned  partly  by  one  of  said  persons 
and  partly  by  the  other.     Rosenberger  v,  Com'th,  238. 

A  mechanic's  lien  was  filed  November  5, 1887,  against 
three  lots  and  houses  on  0.  street  at  the  distance  of 
126,  138,  and  150  feet  from  L.  avenue.  The  premises 
were  sold  at  sheriff's  sale  April  24, 1886.  Before  dis- 
tribution of  this  fund  the  plaintiff  moved  to  amend 
by  substituting  the  figures  226,  238,  and  250  for  those 
in  the  lien,  and  by  adding  an  allegation  of  notice  to 
the  proper  persons.  Amendment  allowed,  saving  in- 
tervening rights.  (C.  P.)  Qraham  et  aL  v.  Smith  et 
aL,  574. 

Where  a  verdict,  good  against  a  husband  alone,  has 
been  taken  against  husband  and  wife,  the  record  may 
be  amended  by  striking  out  the  name  of  the, wife  and 
judgment  may  be  entered  against  the  husband.  Wil- 
liams V.  Hay,  469.. 

A  venue  may  be  added  to  a  statement  by  amend- 
ment.    (C.  P.)     Sundstrom  i;.  Schofield,  541. 

Merely  formal  defects  amendable  below  will  be 
treated  as  amended  in  the  Supreme  Court.  Harley  v. 
The  Lebanon  Mutual  Ins.  Co.,  403. 

A  libel  alleging  desertion  cannot  be  amended  after 
a  decree  below  and  at  the  bar  of  the  Supreme  Court 
by  inserting  an  averment  of  cruel  and  barbarooa 
treatmertt.     Powers's  Appeal,  425. 

ANNUITY.     See  Dbbd.    Coxe's  Appeal,  362. 

APPEAL.    Judgment  confessed  in  amicable  action 
of  ejectment,  when  not  subject  to  appeal.     See  Ejbgt-  • 
MBNT.     LimberVs  Appeal,  20 ;  Swartz's  Appeal,  160. 

The  formalities  required  by  the  Act  of  April  9, 1872, 
§  5,  to  be  observed  in  appeals  from  justices,  apply 
only  to  suits  for  wages  or  moneys  mentioned  in  the 
fir^t  section  of  the  Act.     Ely  v.  Stanton,  502. 

Matter  not  within  the  jurisdiction  of  a  justice  can- 
not be  used  as  a  sdt-off  on  an  appeal  from  his  judg- 
ment.    Deihm  v.  Snell,  176. 

Appeal  from  order  opening  judgment  not  to  be  taken 
until  after  final  judgment..  SeePfiAoncB.  English's 
Appeal,  297. 

APPLICATION  OF  PAYMENTS.  See  Pat- 
MBNT.     (C.  P.)     Crawford  v.  Bent,  186. 

ARBITRATION.  A  submission  to  arbitration 
cannot  be  revoked  after  the  arbitrators  have  agreed 
upon  their  award,  although  it  has  not  yet  been  put  in 
proper  form  or  reduced  to  writing.  Bnckwalter  et  aL 
V.  Russell,  263. 

The  action  of  the^ Common  Pleas  in  setting  aside  or 
entering  judgment 'a pon  an  award  is  largely  discre- 
tionary and  not  to  be  disturbed  by  the  Supreme  Court 
unless  error  appear  in  the  record.    Id. 

In  arbitration  proceedings  under  the  Act  of  1836 
where  the  award  appears  to  the  Court  excessive,  the 
Court  is  not  bound  in  all  cases  to  recommit  the  case  to 
the  arbitrators,  but  may,  with  the  assent  of  the  success- 
ful party,  reduce  the  amount  of  the  award.  Rank  o« 
Rank,  399. 

ASSIGNEE  FOR  BENEFIT  OF  CREDI- 
TORS. Payments  by  ^he  assignee  are  to  be  applied 
pro  rata  to  all  debts  owing  to  the  recipient  by  the 
assignor.     (0.  P.)    Crawfoid  v.  Bent,  185. 
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ASSUMPSIT.  Where  two  have  an  option  to  bay 
real  estate  and  agree  to  sell  the  same  to  a  third  person 
and  the  contract  is  carried  ont  by  a  conveyance  from 
the  original  holder  to  one  of  the  two  having  the  option 
who  conveys  to  the  third  person  and  receives  the  con- 
sideration, the  other  of  the  two  may  recover  his  share 
of  the  profits  in  assumpsit  for  money  had  and  received. 
Jackson  v.  Emmens,  199. 

Costs  are  recoverable  by  plaintiff  although  he  re- 
cover less  than  f  100,  when  damages  are  nnliqaidatei. 
See  Costs.     (C.  P.)     Lukens  v,  Fergoson,  271. 

ATTACHMENT  SUR  JUDGhMBNT.  Agar- 
nisk»e  cannot  by  a  volnntary  plea  deprive  the  plaintiff 
of  the  right  to  payment  oat  of  funds  of  the  defendant 
coming  into  the  hands  of  the  garnishee  after  service 
of  the  attachment  and  before  it  is  determined.  (C. 
P.)     Excelsior  Brick  Co.  v,  Gibson,  32. 

The  subject  of  a  spendthrift  trust  created  by  the 
spenthrift  is  attachable.     (C.  P.)    Lewis  o.  Miller,  94. 

Attachment  will  lie  against  funds  of  an  unincorpo- 
rated beneficial  society  in  the  hands  of  its  treasurer. 
(C.  P.)     McDowell  V.  Smith,  558. 

Where  an  order  to  sell  stock  has  been  made  by  the 
Orphans'  Court  for  purposes  df  distribution,  but  the 
order  has  not  been  complied  with,  and  on  the  second 
account  of  the  executors  an  attachment  appears 
against  the  share  of  a  distributee,  the  share  of  the  said 
distributee  is  to  be  determined  by  taking  the  value  of 
the  stock  distributed  to  the  other  legatees  at  its 
mnrket  value  at  the  time  of  formal  confirmation  of 
the  account,  and  not  at  its  inventoried  value.  (0.  C.) 
Park's  Estate,  227. 

ATTACHMENT  UNDER  ACT  OF  1869. 
When  a  debtor  submits  a  statement  of  his  liabilities  to 
his  creditors  in  which  there  is  no  mention  of  any  in- 
debtedness to  his  two  sons,  and  afterwards  confesses  a 
Jndgment  to  the  sons  for  alleged  unpaid  wages,  and 
execution  is  issued  on  the  jndgment,  there  is  no  such 
fraud  shown  as  will  sustain  an  attachment.  (C.  P.) 
Lennig  v.  Senior,  379. 

ATTORNEY  AND  CLIENT.  The  power  of  a 
Court  to  order  an  attorney  to  pay  over  money  to  another 
person  exists  only  where  that  other  person  is  his  client. 
Where  the  relation  of  attorney  and  client  does  not  ex- 
ist there  is  no  such  power.     In  re  Kennedy,  481. 

Where  an  attorney  has  collected  money  and  retains 
as  his  fee  an  amount  which  is  objected  to  by  his  client, 
the  Court  if  of  opinion  that  it  Is  retained  with  a 
fraudulent  intent  may  compel  immediate  justice,  upon 
a  rule  taken,  but  if  the  answer  shows  good  faith,  the 
olient  will  be  put  to  a  Jury  trial  to  recover  the  amount 
in  excess  of  a  proper  fee.     Id.     See  Counsel. 

ATTORNET-AT-LAW.  The  authority  of  at- 
torney to  confess  Jndgment  need  not  be  in  writing. 
Liml>ert's  Appeal,  20;  Swartz's  Appeal,  150. 

Commissions  of  attorney  stipulated  in  Judgment 
note,  when  not  recoverable  from  defendant.  See  Com- 
lossiOKB.     Johnson  v.  Marsh,  570. 

AUDITOR.  The  findings  by  an  Auditor,  affirmed 
by  the  Court  below,  that  facts  sufficient  to  sustain  a 
recovery  exist,  will  not  be  set  aside  except  for  flagrant 
error,  although  the  case  contain  some  facts  which  oast 
a  doubt  upon*  the  claimant's  right.  Ranniuger's 
Appeal,  92. 

AW^ARD.    See  ARBiTBATioir. 

BAILMENT.  Where  a  customer  of  a  mill  sends 
grain  to  be  ground  which  with  his  knowledge  is 
put  in  a  common  mass  with  grain  of  the  miller  and 
of  other  customers,  if  the  contract  is  that  the  customer 
is  to  receive  his  proper  proportion  of  the  product  of 
the  commingled  mass,  it  is  a  bailment ;  but  if  the 


BAILMENT— Continued, 

miller  is  at  liberty  to  return  to   the  ouRtomer  flour 

made  from  other  grain  it  is  a  sale.     Bretz  v,  Diehl, 

204. 

When  bailor  seeks  to  recover  bonds  from  a  third  per- 
son to  whom  they  have  been  transferred  by  the  bailee 
in  fraud  of  the  bailor,  he  must  identify  the  bonds. 
Klein's  Appeal,  479. 

BANKS  AND  BANKING-.  A  bank  is  estopped 
to.  deny  that  money  it  has  received  from  and  credited 
to  a  depositor,  belongs  to  him.  Citizens'  Nat.  Bank 
V.  Alekander,  473. 

B.,  county  treasurer,  deposited  oodnty  fhnds  in  a 
bank  and  overdrew  his  account ;  he  subsequently  ap- 
pointed C.  his  deputy.  C.  opened  a  new  account  as 
**  C.  deputy  treasurer;'^  Ae/</,  the  bank  could  not  charge 
the  new  account  with  B's.  deficit.     Id. 

A  bank  which  receives  for  collection  a  draft,  payable 
at  another  bank  in  the  same  city  and  about  three 
miles  distant,  and  does  not  present  the  draft  on  the 
day  it  is  received,  but  sends  it  by  mail  the  next  day 
so  that  it  does  not  reach  the  second  bank  until  the 
day  after,  upon  which  day  said  bank  fails,  is  guilty  of 
negligence,  and  if  there  was  money  of  the  drawer  to 
meet  the  draft,  on  the  first  and  second  days,  the  col- 
lecting bank  is  liable  to  the  holder  for  the  amount  of 
the  draft.     Harvey  t;.  Girard  Nat.  Bank,  523. 

Where  a  bank,  acting  as  collecting  agent,  is  fixed  with 
liability  to  the  holder  for  the  amount  of  a  draft  which 
has  been  lost  through  negligence,  and  the  drawee,  who 
is  under  no  legal  liability  to  pay,  pays  the  draft  to  pre- 
serve his  ortdit,  he  cannot  recover  the  amount  so  paid 
from  the  bank.     Id. 

Cashier  of  national  bank  not  within  Act  of  March 
31,  1860.  §  64.     Appeal  of  Allen,  136. 

BENEFICIAL  SOCIETIES.  Money  in  the 
hands  of  the  treasurer  of  an  unincorporated  beneficial 
society  is  subject  to  attachment  upon  a  judgment 
against  the  company.  (C.P.)  McDowell  v.  Smith,  558. 

BILL  OF  LADING*.  Delivery  by  common  carrier 
without  production  of  bill  of  lading.  See  Commom 
Carribr.     Pa.  R.  R.  Co.  v.  Stem,  50. 

Provision  in  bill  exempting  carrier  Ax>m  responsi- 
bility for  loss.  See  Common  Carrier.  Pa.  R.  R.  Co. 
V.  Riordan,  283. 

BILL  OF  PARTICX7LARS.     See  Practiob. 

BILL  OF  RIGHTS.  Violation  of,  in  removal 
Of  poor  persons.  See  Poor  Laws.  Overseers  v.  Over- 
seers, 269. 

A  judge  of  the  Quarter  Sessions  may  hold  a  person 
to  bail  for  peijnry  committed  before  him,  and  direct 
the  District  Attorney  to  present  a  bill  to  the  grand 
jury,  and  such  action  does  not  violate  the  Bill  of 
Rights.    March  v.  ComHh,  566. 

BOROUGH.  A  borough  cannot  be  organized 
where  it  is  doubtful  wheth^  a  majority  of  the  free- 
holders living  within  the  proposed  limits  have  signed 
the  petition  for  incorporation,  and  the  Court  cannot, 
by  reducing  the  territory  so  as  to  include  only  that 
portion  of  territory  within  which  a  majority  of  the 
freeholders  have  signed,  incorporate  a  borough  with 
the  reduced  limits,  for  the  court  has  never  had  any 
jurisdiction.  In  r«  Incorporation  of  the  Borough  of 
Taylorport,  533. 

BOUNDARIES.  Boundaries  cannot  be  settled 
in  a  proceeding  under  the  Fence  Viewers  Act  of  March 
11,  1842.     Trego  v,  Peirce,  568. 

BRIDGE  VIEWERS.  The  report  of  a  grand 
jury  acting  as  bridge  viewers  under  Act  of  April  16, 
}870,  will  be  setaside,  after  confirmation,  where  it  ap- 
pears that  one  of  the  jury  was  a  petitioner  for  the 
bridge.    In  re  Nesoopeck  Bridge,  426. 
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CAPIAS    AD    SATISFACIEKDUM.       See 

Pbaotiob.     Ktiim  o.  Saunders,  372. 
CASBS  FOLLOWED,  OVBRRXJLED,  RE- 
VERSED,  OR  DISTINaXTISHED. 

BaUbangh  v.  Fra2er,19  Pa.  St.  95,  followed.    481. 
Bank  v.  Mason,  95  Id.  113,  followed.    473. 
BoroQgh  of  Easton  o.  Riuek,  19  Wbbklt  Notes, 

501,  followed.     56. 
Camden  and  Atlantic  R.  R.  Co.  v.  Pennjpaoker,  21 

Id.  118,  distingnlshed.     124. 
Canonsburg  Iron  Co.  v.  Union  Nat.  Bank,  17  Pitts. 

L.  J.  93,  distinguished.     12. 
Commonwealth  o.  Eetuer,  8  Wbbklt  Notes,  183, 

followed.     136. 
HiUbish*8  Appeal,  89  Pa.  St.  494,  distingaished. 

288. 
HoflTs  Appeal,  84  Pa.  St.  42,  distinguished.     161. 
Jn  re  Pearl  Street,  1  Amerman,  565,  distinguished. 

56. 
Jack's  Appeal,   94  Pa.   St.   367,   distinguished. 

508. 
Ketohum  v.  Singerly,  12  Phila.  189,  questioned. 

444. 
Lake  Shore  R.  R.  Co.  t;.  Rosensweig,  3  Amerman, 

535,  distinguished.     77. 
Lewer  v.  Commonwealth,  15  S.  &  R.  93,  distin- 
guished.    198. 
Ljon    V,  Huntingdon    Bank,  14  Id.   283,  distin- 

gnished.     265. 
McConnell's  Appeal,  1  Out.  31,  distinguished.    93. 
Moore  v.  Small,  19  Pa.  St.  468,  explained.     374. 
Morgan's  Appeal,  110  Id.  271,  distinguished.    237. 
Newville  Road  Case,  8  Watts,  178,  commented 

upon.    44'i. 
Oil   City  and   Petroleum  Bridge  Co.  v.  Jackson, 

114  Pa.  St.  321,  followed.    247. 
Penna.  R.  R.  Co.  o.  Lippiuoott.  116  Pa.  St.  472, 

followed.     300. 
Pittsburgh  &  Lake  Erie  R.  R.  v,  Robinson,  95  Pa. 

426,  distinguished.     253. 
Searle  v,  L.  and  B.  R.  R.  9  Casey,  57,  followed. 

253. 
Stephens  v.  Shriver,  25  Pa.  St.  78,  followed.   568. 
Wllen's  Appeal,  9  Out.  121,  followed.     90. 
CHECK.    Eflfeot  of  check  of  third  person  as  pay- 
ment.    Briggs  V,  Holmes,  10. 

Check  of  third  person  will  act  as  payment  when 
through  the  want  of  diligence  in  presentation  on  the 
part  of  the  recipient,  the  money  called  for  by  it  is  lost 
without  any  fault  on  the  part  of  the  debtor,  who 
thereby  sustains  loss.  Kilpatrick  v.  Home  Building 
and  Loan  Association,  117. 
COMMISSION  MERCHANT.  See  Faotob. 
COMMISSIONS.  Real  estate  broker,  when  en- 
titled to.  See  Real  Estate  Bbokbb.  Peiroe  v,  Truitt, 
569. 

Attorney's  commissions  stipulated  for  in  a  judg- 
ment note  are  not  payable  by  defendant  when  it  does 
not  appear  that  demand  of  payment  was  made  before 
the  entering  of  judgment.     Johnson  p.  Marsh,  570. 

COMMITMENT.  When  too  late  to  object  to  in- 
formal commitment.  See  Crimimal  Pbaoticb.  March 
r.  Com'th,  566. 

COMMITTING  MAGISTRATE.  Judge  of 
Quarter  Sessions  as.  See  Jddgb.  March  o.  Com*th, 
566. 

COMMON  CARRIER.  A  common  carrier  may 
by  special  contract  exempt  itself  from  liability  for  loss, 
unless  the  loss  arise  from  its  own  negligence ;  where 
such  a  contract  is  made  there  can  be  no  recovery 
against  the  carrier  in  the  absence  of  positive  evidence 
of  negligence.    Penna.  R.  R.  Co.  v,  Riordan,  283. 


COMMON  CARRlBH^ContinuBd. 

A  bill  of  lading  provided  that  the  shipper  should 
send  a  person  in  charge  of  certain  horses  mentioned  in 
the  bill,  and  assumed  all  risks  of  injury,  releasing  the 
carrier  from  all  liability  for  loss,  except  when  proved 
to  have  occurred  through  gross  negligence.  The 
shipper  accompanied  the  horses.  One  horse  died  tn 
roui€f  and  there  was  no  explanation  of  the  manner  or 
cause  of  his  death ;  held,  the  carrier  was  not  liable 
therefor.    Id. 

Where  goods  which  have  been  consigned  by  the 
consignor  to  himself,  although  intended  for  another 
person  who  is  expected  to  protect  a  draft  drawn  p>oii 
him  for  the  price  of  the  goods,  of  which  fact  and  that 
the  draft  was  attached  to  bill  of  lading  the  carrier  haa 
notice,  and  the  carrier  nevertheless  delivers  the  goods 
to  such  person  without  the  production  of  the  hill  of 
lading  upon  the  faith  of  his  production  of  a  bill  for 
the  goods  and  a  letter  informing  him  of  their  ship- 
ment, the  carrier  is  liable  for  loss  resulting  to  the  oon- 
signor  from  the  improper  delivery.  Pa.  R.  R.  Co.  o. 
Stem,  50. 

Presumption  of  negligence  arises  from  injuries  to 
passenger.  See  Nboligbecb.  Spear  v.  P.  W.  and  B. ' 
R.  R.  Co.,  87. 

COMMON  COUNTS.  See  Assumpsit.  Jackson 
r.  Bmmens,  199. 

COMMON  PLEAS.  An  action  to  recover  for 
breach  pf  a  contract  of  sale  of  realty  must  be  brought 
in  the  Common  Pleas.  (C.  P.)  O'Neill  v.  MoVickar, 
496. 

CONDITION.  A  gift  of  an  estote  **  upon"  the 
grantee  complying  with  and  fulfilling  certain  cove- 
nants, is  a  good  creation  of  an  estate  upon  condition. 
Little  r.  Wilcox,  215. 

CONFESSION  OF  JUDGMENT.  See  Jono- 
mbkt. 

CONFLICT  OF  LA'WS.  Where  a  sale  of  goods 
has  been  made,  which  if  it  had  taken  place  in  Penn- 
sylvania wouhl  have  been  invalid  for  lack  of  change 
of  possession,  but  was  valid  in  the  State  where  made, 
a  subsequent  removal  of  the  goods  to  this  State  will 
not  invalidate  the  title  of  the  vendee.  (C.  P.)  Gutt- 
man  v.  Cole,  96. 

CONFUSION  OF  GhOODS.  See  Bailmbht. 
Bretz  V,  Diehl,  204. 

CONSEQUENTIAL  INJUR7.  Definition  of. 
Pa.  R.  R.  Co.  V.  Marchaut,  300. 

When  right  to  recover  for  arises.  See  CoRsmu- 
TioNAL  Law.     O'Brien  v.  R.  R.  Co.,  141. 

CONSTITUTION    OF   PENNSTLVANIA* 

Art.    11.     §     5.     349. 
III.     §    3.     64,162. 
§     6.     64,121. 
§    7.    155,162. 
§  21.     526,  527. 
IX.     I    1.     537. 
XVI.     §     1.     13. 

§     8.     112,141,300,462. 
XVII.     §    9.    309. 
CONSTITUTION    OF   UNITED   STATES. 

Art.  I.  §  10.     210. 

CONSTITUTIONAL  LAW.  Under  Art.  XVI., 
§  8,  of  Constitution  of  Pennsylvania,  one  whoee  prop- 
erty is  threatened  with  injury  by  a  municipal  improve- 
ment is  not  entitled  to  restrain  the  work  by  injunction 
until  compensation  is  made  or  secured  to  him.  The 
power  of  taxation  is  a  sofllcient  security  for  his  rights. 
Appeal  of  Delaware  County,  112. 

Under  the  same  section  it  is  not  proper  to  appoint  a 
jury  to  assess  damages  in  advance.    Id. 

Under  Art.  XVI.,  §  8,  the  right  to  recover  for  oonse- 
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CONSTITUTIONAL  JjA^W— Continued. 
qnential  Ijijar7  arises  apon  the  aotaal  andertaking  of 
the  work  from  which  the  injarj  resnlts,  and  not  apon 
the  oomdetion  of  said  work.  O'Brien  v.  Penna.  8oh. 
Vah  R.  E.  Co.,  141. 

The  injury  to  land  for  which  Art.  XVI.,  §  8,  renders 
a  corporation  or  individual  invested  with  the  right  of 
eminent  domain  liable,  mast  be  one  which  resalts  from 
the  constmction  or  enlargement  of  works,  and  of  such 
character  that  the  damages  arising  therefrom  may  be 
estimated  and  secored  in  advance.  Peona.  R.  R.  Co. 
V.  Marchant,  300,  337. 

Under  Art.  XVI.  §  8,  an  ordinance  permitting  the 
entry  and  establishment  upon  premises  of  drains  for 
public  purposes,  without  compensation  to  the  owners 
of  the  land  entered  upon,  is  void.  Borough  of  Stras- 
burg  V.  Bachman,  462 

It  is  within  the  power  of  a  State  to  tax  property  in 
the  hands  of  resident  trnst«es  where  the  cestui  que 
trustent  are  non-residents.  (U.  S.  C.  C.)  Price  v. 
Hunter,  306. 

The  Act  of  April  4,  1873,  exempting  from  certain 
taxation  insurance  companies,  is  not,  when  accepted 
by  a  foreign  insurance  company,  such  a  contract  as  is 
within  tlie  protection  of  Art.  I.  §  10,  of  the  Constitu- 
tion of  the  United  SUtes.  ^tna  Fire  Ins.  Co.  v.  City 
of  Reading,  209. 

The  Legislature  may  prescribe  the  conditions  upon 
which  a  foreign  corporation  may  transact  business 
within  the  State.     Id. 

The  4th  section  of  the  Act  of  June  30, 1885,  which 
provides  that  the  treasurer  of  each  private  corporation 
shall  aseess  the  tax  imposed  upon  the  scrip,  bonds  or 
certificates  of  indebtedness  of  such  company  held  by 
residents  of  this  Commonwealth  at  its  nominal  value,  is 
unconstitutional,  being  in  violation  of  the  requirement 
of  uniformity  of  taxation  by  Art.  IX.  §  1,  of  the  Con- 
stitution. (C.  P.)  Commonwealth  v,  Delaware  Di- 
vision Canal  Co.,  637. 

The  2d  section  of  the  Act  of  April  12, 1867,  whiqh 
assumes  to  repeal  within  certain  limits  the  Act  of 
April  20,  1858,  permitting  manufacturers  of  natural 
wines  to  sell  by  the  bottle  or  gallon  without  a  license, 
is  unconstitutional,  the  title  of  the  Act,  viz,  **  An  Act 
to  prohibit  the  issuing  of  licenses  within  two  miles  of 
the  Normal  School  at  Mansfield,"  not  referring  to  sach 
a  repeal.     Hatfield  v.  Commonwealth,  455. 

The  Act  of  May  13, 1887  (Liquor  License  Law),  is 
not  in  conflict  with  Art.  III.  §§  3, 7,  or  Art.  IX.  §  1,  of 
the  Constitution.  Commonwealth  ex  rel.  Stein  v,  Mc- 
Candless,  162. 

The  Act  of  May  11, 1881,  requiring  insurance  com- 
panies to  attach  a  copy  of  the  application  to  the  policy 
which  refers  to  said  application  and  providing  that  in 
case  it  is  not  done  the  application  shall  not  be  received 
in  evidence  between  the  parties  to  the  contract  of  in- 
surance or  be  considered  a  part  of  the  contract,  is  con- 
stitutional.    New  Era  Life  Ass'n  v.  Musser,  445. 

Where  the  exclnsive  right  to  maintain  a  ferry  has 
been  granted  prior  to  the  adoption  of  the  present  Consti- 
tution, a  niaintenance  of  the  ferry  to  such  an  extent  as 
to  afibrd  suflicient  accommodation  to  the  pnblio  at  the 
time,  will  be  a  sufficient  commencement  of  business  to 
prevent  a  repeal  of  the  right  under  Art.  XVI.  §  1,  of 
the  Constitution.     Appeal  of  Douglass,  13. 

A  corporation  whose  treasurer  is  required,  by  a  cer- 
tain Act  of  Assembly,  to  assess  and  collect  a  tax  upon 
its  indebtedness,  has  a  right  to  contest  by  action  the 
constitutionality  of  the  Act.  (C.  P.)  Commonwealth 
o.  Delaware  Division  Canal  Co.,  537. 

The  1st  section  of  the  Act  of  June  17, 1887  (Mechan- 
ics' Liens),  is  nncoustitntional  in  that  it  extends  the 
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provisions  of  certain  Acts  and  refers  to  them  by  their 
titles  only.     (C.  P.)    Gardner  v.  Qibson,  121.     (But 
see  (C.  P.)  Roth  v.  Hobson,  64.) 

The  2d  section  of  said  Act  can  stand  without  assist- 
ance from  the  first  and  is  constitutional.  (C.  P.) 
Gardner  o.  Gibson,  121.  And  see,  as  apparently  sus- 
taining the  whole  Act,  (C.  P.)    Roth  v   Hobson,  64. 

Art.  VIII.  §  3  of  the  Act  of  June  1, 1885,  providing 
a  new  method  for  the  collection  of  judgments  against 
cities  of  the  first  class,  is  unconstitutional.  (C.  P.) 
Bets  V,  City  of  Philadelphia,  155. 

A  special  verdict  may  be  found  by  the  jury  and 
judgment  entered  thereon  by  the  Court  in  a  criminal 
case.     Commonwealth  v.  Eichelberger,  195. 

The  4th  constitutional  amendment  of  1857,  provid- 
ing that  the  Legislature  shall  have  power  to  alter,  re- 
voke or  annul  any  charter  when,  in  its  opinion,  it  may 
be  injurious  to  the  citizens  of  the  Commonwealth,  in 
such  manner,  however,  that  no  injustice  shall  be  done 
to  the  corporators,  authorizes  a  repeal  of  a  charter  for 
cause  only,  which  cause  should  in  some  way  appear  ; 
and  even  when  cause  appears  no  injustice  must  be 
done  the  corporators.  Williamsport  Pass.  Railway 
Co.*s  Appeal,  309. 

CONTRACT.  A.  and  B.  formed  a  corporation  in 
which  A.,  in  return  for  $7000,  received  100  shares  and 
B.*s  guarantee  that  the  same  should  be  secured  and 
10  per  cent,  interest  thereon  paid  him  ;  by  the  same 
contract  it  was  agreed  that  A.  was  to  be  superintend- 
ent of  the  company  for  five  years  at  a  certain  salary. 
Subsequently,  by  a  contract,  B.  was  released  from,  his 
guarantee  and  agreed  to  transfer  70  shares  of  the 
company's  stock  to  A.  as  trustee,  with  an  option  to 
purchase  the  same,  A.  to  pay  therefor  out  of  the  divi- 
dends thereon,  in  instalments  equal  to  the  excess  of 
the  dividends  over  six  per  cent.,  when  so  paid  for  the 
shares  to  become  A.'s,  and  until  so  paid  for  the  divi- 
dends under  six  per  cent,  to  belong  to  B.  The  stock 
was  not  listed  on  the  Exchange,  and  had  no  market 
value ;  hetd^  the  provision  that  A.  was  to  be  superin- 
tendent was  for  his  benefit,  and  not  itu  inducement  to 
B.  to  enter  into  the  second  contract,  and  thnt  A.  was  en- 
titled to  specific  performance  of  the  second  contract. 
Appeal  of  Goodwin  Gas  Stove  and  Meter  Co.,  1. 

There  is  no  legal  inference  from  a  contract  which  - 
calls  for  the  delivery  of  good  sonnd  lumber  at  a  fixed 
price,  on  the  cars,  to  be  shipped  when  directed,  that 
the  lumber  is  to  be  inspected  at  the  point  of  shipment. 
Holt  V.  Pie,  475. 

A.  agreed  with  B.  to  sell  him  the  charter  and  stock 
of  a  certain  canal  company,  to  pay  off  the  bonds  and 
debts  thereof,  and  to  pay  for  the  right  of  way  of  a  rail- 
road, authorized  to  be  built  **  along  and  upon  the  tow- 
ing path  or  berme  bank  of  the  said  canal,"  B.  to  pay 
a  certain  amount  in  cash  and  $250,000  of  the  stock  of 
the  railroad  company  at  par  when  organized.  B.  as- 
signed his  contract  to  the  L.  V.  R.  R-  Co.  A.  delivered 
possession  of  the  canal,  all  the  bonds  but  two,  and  all 
the  stock  but  215  shares.  The  L.  V.  R.  R.  never  trans- 
ferred the  stock  to  A.,  but  he  agreed  that  it  should  be 
held  as  collateral  for  the  performance  of  his  contract ; 
in  constructing  the  road  some  additional  land  was 
taken  ne&r  the  canal  and  some  divergences  were  made 
from  the  line  of  the  canal  in  order  to  secure  a  shorter 
and  better  line  of  road.  On  a  bill  for  an  account 
filed  by  the  assignees  of  A.'s  interest ;  held,  (1)  that  the 
covenants  in  the  contract  were  interdependent,  and  A. 
was  not  entitled  to  lus  stock  until  he  fully  performed 
his  contract,  and  that  his  assignees  were  not  entitl  d  to 
cash  to  the  extent  of  $250,000  with  interest,  but  only  to 
redeem  the  stock  in  kind  or  to  have  it  sold  and  the  bal- 
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ance,  after  dedaoting  the  amoant  due  the  L.  V.  R.  R. 
Co. ,  the  215  shares  oatstanding  to  be  taken  at  their  mar- 
ket value.  (2)  That  where  narrow  strips  of  land  more 
than  the  towpath  afforded  were  necessarily  taken  for 
the  oonstmotion  of  the  railroad,  A  was  char/eable  with 
their  oost,  bat  not  where  there  was  a  material  diver* 
genoe.     Appeal  of  Harris,  189. 

In  a  oontraot  for  work  at  a  certain  rate  per  day  of  a 
given  niunber  of  hoars,  time  spent  in  going  to  and  re- 
taming  from  work  is  not  to  be  included  as  part  of  the 
day*s  work.     Wilson  v»  Lyle,  75. 

In  an  action  for  a  breach  of  contract  of  hiring,  the 
breach  being  the  disoharRe  by  the  hirer  of  the  hired 
person  before  the  expiration  of  the  agreed  period,  the 
plaintiff  may  recover  his  entire  damages,  and  is^  not 
confined  to  the  amoant  of  wages  accrued  between  dis- 
charge and  action  brought.  (C.  P.)  Smiley  v.  Brown- 
field,  528. 

Where  to  a  request  to  make  a  contract,  or  to  renew 
one  already  made,  but  the  time  of  whose  continuance 
is  expiring,  no  answer  is  made,  a  contract  will  not  be 
established  by  inference.  Royal  Insurance  Co.  v. 
Beatty,  59. 

Where  a  heavy  article  is  by  the  terms  of  a  contract 
to  be  delivered  at  a  particular  place,  the  debtor  is  not 
required  to  make  a  tender  unless  the  creditor  go  after 
it.     Wisecarver  v.  Adamson,  151. 

Contract  of  decedent  for  sale  of  fealty,  probate  of. 
(C.  P.)     Estate  of  Grauoh,  508. 

Contract  requiring  work  to  receive  approval  of  of- 
ficial. See  Affidavit  of  Dbfbsob  Law.  City  of  Erie 
V,  Butler,  459.   ' 

Contract  or  guaranty  held  not  part  of  contract  of 
partnership,  although  written  in  partnership  articles. 
See  Partnership.    Mclutire's  Appeal,  564. 

Limitation  of  liability  of  common  carrier  by  contract. 
See  Common  Carbibb.  Penna.  R.  R.  Co.  v.  Riordan,  283 

Parties  to  Actions  on  Contract.  One  for  whose 
benefit  a  promise  is  made  may  maintain  an  action  up- 
on it,  although  it  has  not  been  made  directly  to  him, 
and  he  is  a  strahger  to  the  consideration.  Hostetter  v. 
Bollinger,  T3. 

Where  a  debt  exists  a  promise  by  a  third  person 
made  to  the  debtor  to  pay  such  debt  is  for  the  benefit 
of  the  original  debtor,  and  can  be  enforced  by  him 
alone.     Adams  v.  Kuehn,  125. 

Under  what  circumstances  one  can  sue  upon  a  con- 
tract to  which  he  is  not  a  party.     Id. 

CORPORATIONS.  What  notice  required  of  ap- 
plication to  dissolve.  (C.  P.)  in  re  Phila.  Steam 
Braid  Sewing  Machine  Co.,  187. 

*  A  director  is  not  estopped  to  proceed  as  an  individ- 
ual holder  of  securities  in  contravention  of  a  plan  of 
reorganization  to  which  he  has  not  assented.  (C.  P.; 
Love  V.  Phila.  &  Reading  R.  R.  Co.,  573. 

Act  limiting  amount  recoverable  against  corpora • 
tions  for  negligence  causing  personal  injury,  repealed. 
See  Damages.  (C.  P.)  Fleming  v.  Penn.  R.  R.  Co., 
526.  See  Limffation  of  Action.  (C.  P.)  Dowling  v. 
River  Front  R.  R.  Co.,  527. 

Act  requiring  treasurer  to  assess  tax  on  indebted- 
ness at  nominal  value  unconstitutional.  See  Consti- 
tutional Law.  (C.  p.)  Commonwealth  v.  Delaware 
Division  Canal  Co.,  537. 

Charter  of  corporation  repealable  for  cause  only. 
See  Constitittional  Law.  Williamsport  Passenger 
Railway  Co.'s  Appeal,  309. 

Right  of  corporation  to  contest  constitutionality  of 
statute  where  its  treasurer  is  required  to  assess  and 
collect  a  tax.  See  Constitittional  Law.  (C.  P.) 
Commonwealth  v,  Delaware  Division  Canal  Co.,  537. 


COSTS.  The  Act  of  March  20, 1810,  §  26,  which 
deprives  a  plaintiff  of  costs  where  he  recovers  less  than 
$100,  the  amount  not  being  reduced  by  set-off  or  an 
equitable  defence,  and  he  hka  not  filed  an  aflldavit  of 
claim,  does  not  apply  to  assumpsit  to  recover  unliqui- 
dated damages  which  might  exceed  $100.  (C.  P.) 
Lukens  t;.  Ferguson,  271. 

Where  a  creditor  in  good  faith  and  with  reasonable 
cause  for  such  action  orders  money  into  court  the 
costs  may  be  directed  to  be  paid  out  of  the  fund, 
although  the  creditor  is  unsuccessful  in  his  contention. 
(C.  P.)     Carstairs  v,  Haggerty,  558. 

Costs  are  reooverable  in  an  action  brought  in  the 
Common  Pleas  for  breach  of  a  contract  of  sale,  although 
the  Judgment  is  for  less  than  $100.  (C.  P.)  0*NeiU 
V,  McVickar,  496. 

Costs  of  deposition  of  plaintiff  not  used  at  trial  not 
allowed.     (C.  P.)     Lukens  v,  Ferguson,  306. 

Subpcena  and  witness  fee  not  vouched  by  prodno- 
tion  of  subpcena  on  taxation  not  allowed.    Id. 

Costs  imposed  upon  a  trustee.  Appeal  o/Taylor,  356. 

Service  of  a  subpcsna  is  taxable  as  costs,  although 
not  made  by  a  sheriff  or  constable.  (C.  P.)  Mnnyan 
V.  Jones,  465. 

The  amount  chargeable  for  service  of  a  subpoena «inoe 
the  Act  of  April  1, 1887,  is'  fifteen  cents ;  before  the  Aot 
it  was  twelve  and  a  half  cents.     Id. 

Costs  in  partition.  See  Partition.  Biles's  Ai^Mal, 
493. 

Costs  chargeable  by  sheriff  for  watchman.  See  Dat. 
(C.  P.)     Kronse  v.  Hart,  466. 

COUNCILS.  City  (Councils  are  Judges  of  the 
qualifications  of  their  own  members,  and  the  Courts 
have  no  jurisdiction  with  reference  thereto.  Auchen- 
bach  V,  Seivert,  349. 

COUNSEL.  The  advice  of  counsel  is  no  protec- 
tion to  a  trustee  where  the  propriety  of  the  action 
taken  depends  upon  business  judgment.  Lechler's 
Appeal,  505. 

Advice  of  counsel, in  case  of  raalicions  prtMecntion* 
See  Malioious  Proshcution.     Zebley  v.  Storey,  68. 

COUNT7  AUDITORS.  A  settlement  of  the 
amount  due  to  or  by  a  county  official  made  by  the 
county  auditors  in  a  case  within  their  jurisdiction  is 
final,  and  can  only  be  affected  by  an  appeal.  Countj 
of  Northampton  t;.  Herman,  530. 

So  held  where  a  settlement  was  made  on  this  basis 
of  fees  allowed  by  an  Act  which  was  afterwards  de- 
clared unconstitutional.     Id. 

COUNT7  COMMISSIONERS.  When  com- 
missioners  not  restrainable  by  injunction.  See  Injunc- 
tion.    Appeal  of  County  of  Delaware,  112. 

COVENANT  SUR  GROUND  RENT.  See 
Ground  Rent.     Rushton  t;.  Lippincott,  47,  97. 

CRIMINAL  LA^W.  The  Act  of  March  81, 1860, 
§  64,  making  it  a  misdemeanor  for  the  oasliier  of  a 
bank  to  be  engaged  in  another  business  than  that  of 
his  cashiership,  does  not  apply  to  the  cashier  of  a 
national  bank.     Appeal  of  Allen,  136. 

False  Pretences.  See  Larcritt.  Gom*th  v.  Kich- 
elberger,  195. 

Larceny.  Inducing  the  owner  of  goods  by  means 
of  a  trick  or  artifice  to  part  with  the  possession  only 
of  such  property,  while  he  intends  to  retain  the  right 
of  property,  is  larceny  ;  if  the  owner  part  with  both 
possession  and  property  the  offence  is  that  of  obtain- 
ing goods  by  false  pretences.     Id. 

Where  a  defendant  owing  a  note  for  a  certain  amount, 
which  has  been  discounted,  on  its  maturity  gives  an- 
other note  for  a  much  smaller  amount,  accompanied 
by  the  payment  of  the  discount  on  the  larger  sum,  in- 
tentionally creating  the  impression  in  the  mind  of  his 
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creditor  that  the  second  note  is  a  renewal  of  the  first, 
And  thereupon  obtains  from  the  creditor  the  first  note, 
animo  /wandi,  he  is  guilty  of  larceny.    Id. 

Pleadiog.  Where  two  connts  in  an  indictment  al- 
leging offenues  apparently  without  the  period  of  the 
Statute  of  Limitations  are  followed  by  an  averment 
setting  up  the  ezoepttons  to  the  operation  of  the  stat- 
ute, and  a  nolle  pro;  is  entered  on  the  second  count,  the 
arerment  will  be  referred  to  the  first.  Rosenberger  t^. 
Com'th,  238. 

Fractioe.  Where  it  is  alleged  that  a  defendant  is 
insano  at  the  time  of  arraignment,  whether  such 
question  shall  be  preliminarily  tried  by  a  jury  empan- 
nelled  for  the  purpose,  is  within  the  discretion  of  the 
Court.     Webber  v.  Commonwealth.  413,  419. 

Case  in  which  exercise  of  discretion  was  sustained, 
although  the  Judge  refused  to  hear  testimony  to  en- 
lighten his  discretion.     Id. 

Where  an  nudisposed-of  indictment  is  missing  an- 
other may  be  found  for  the  same  offence,  and  a  oou- 
yiotien  thereon  will  be  sustained.  Rosenberger  v, 
Com'th,  238. 

Where  in  the  Oyer  and  Terminer  a  venire  for  less 
than  forty-eight  jurors  has  issued,  or  the  execution  of 
the  writ  has  been  unfair,  the  array  should  be  dismissed 
upon  challenge,  but  it  is  not  ground  of  challenge  per 
se  that  less  than  forty-eight  jurors  are  in  actual  attend- 
ance.    Showers  v,  ComHh,  504. 

The  Court  may  request  the  jury  to  find  specially  the 
facts  in  a  criminal  uase^  and  subsequently  determine 
the  question  of  guilt  as  a  matter  of  law.  Com'th  o. 
Bichelberger,  195. 

After  an  indictment  and  pleading  thereto  and  a  ver- 
dict, it  is  too  late  to  object  to  the  commitment  as  in- 
formal.    March  v.  Cometh,  566. 

CX7RTEST.  A  deed  to  a  married  woman,  her 
heirs  and  assigns,  exclusively  of  her  husband,  to  her 
only  pri'per  use,  benefit,  and  behoof  exclusively  as 
aforesaid,  does  not  deprive  the  husband  of  curtesy. 
Rank  v.  Rank,  397. 

DAMAQBS.  The  measure  of  damages  for  the 
illegal  occupation  of  plaintiff's  premises  by  cumbrous 
machinery,  is  not  what  it  would  have  cost  to  remove 
the  machinery,  but  the  actual  loss  suffered  by  the 
plaintiff  through  being  prevented  from  using  or  ob- 
taining income  from  the  premises.  Barclay  v.  Grove, 
202. 

The  defendant,  a  brewing  company,  leased  premises 
(o  the  plaintiff,  who  was  to  buy  his  beer  from  it  and 
Bell  no  other  beer,  and  agreed  not  to  permit  the  sale  of 
liquor  in  an  adjoining  place  which  the  company  con- 
trolled. The  company  violated  its  contract  and  rented 
the  said  place  to  a  person  who  sold  liquor  therein  for 
the  last  year  of  the  plaintiff's  lease ;  during  that  time 
the  plaintiff's  sale  fell  off;  held,  a  case  in  which  the 
plaintiff  should  not  be  restricted  to  nominal  damages 
for  the  breach  of  contract.  Schlitz  Brewing  Co.  v, 
McCann,  244. 

Semble,  exemplary  damages  should  not  be  assessed 
against  an  employer  for  ihe  ne;;ligence  of  his  em- 
ployd  {dictum  of  Wolums,  J.).  McFadden  v,  Raush, 
290. 

.  While  a  corporation  may  be  held  liable  to  exem- 
plary damages  for  the  misconduct  of  its  servants,  yet 
it  is  only  where  the  servants  have  been  guilty  of 
actual  malice  or  of  violence,  oppression  or  outrage,  or 
wanton  recklessness*  Phila.  Traction  Co.  v.  Orbann, 
76. 

Case  in  which  allowance  of  such  damages  was  held 
erroneous.    Id. 
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Where  one  is  fraudulently  deprived  of  his  land,  and 
after  recovering  the  same  brings  an  action  for  the 
value  of  mineral  taken  therefrom  by  the  trespasser 
while  in  wrongful  possession,  he  is  entitled  to  recover 
the  value  of  the  mineral  in  its  improved  condition  as 
a  chattel  without  deducting  for  the  cost  of  mining  or 
producing  it.     Poster  et  al.  v.  Weaver,  464. 

Measure  applied  where  tenants  in  common  had 
fraudulently  dispossessed  their  co-tenant.     Id. 

The  Act  of  April  15, 1868,  §  2,  limiting  the  amount 
recoverable  in  an  action  brought  against  a  corporation 
accepting  its  provisions  to  $5000.  is  virtually  rep'aled 
by  Art.  IH.  §  21,  of  the  Constitution.  (C.  P.)  Flem- 
ing V,  Pa.  R.  R.  Co.,  526. 

In  action  for  breach  of  contract  of  hiring  for  a  term 
certain  by  a  wrongful  discharge,  the  measure  of  dam- 
ages is  prima  facie  the  amount  of  wages  which  would 
have  been  earned  during  the  term.  (C.  P.)  Smiley 
t^.  Brownfield,  528. 

The  plaintiff,  who,  with  another,  was  entitled  to  the 
remainder  after  a  life  estate  in  personalty,  wishing  to 
effect  a  loan  on  the  security  of  the  remainder,  applied 
to  the  trustee  who  had  power  of  investment  to  ascer- 
tain the  amount  of  the  fund  and  was  told  $28,502.57; 
in  fact  it  amounted  to  $31,003.84 ;  the  statement  pre- 
vented the  loan,  thereby  causing  loss  to  plaintiff  in 
his  business,  and  furthermore,  believing  from  this  state- 
ment that  the  fund  was  diminishing,  he  sold  at  a  loss 
a  lien  which  he  had  upon  his  co-remainderman's  inter- 
est in  this  estate ;  he  then  brought  an  action  against 
the  trustee;  heldf  a  nonsuit  was  properly  entered. 
(C.  P.)    Thompson  v.  Philadelphia  Trust  Co.,  572. 

See  Railroad.  Damon's  Appeal,  170.  Right  of 
'Way.  Potts  v.  Pa.  Schuylkill  Valley  R.  R.  Co.,  174. 
Eminbkt  Domain.    Stbbbts.     Tblbgrapu. 

DAMNUM  ABSQUE  INJURIA.  Where  the 
lawful  use  and  enjoyment  of  property  results  without 
negligence  or  malice  on  the  part  of  the  owner  in  loss 
to  another  it  is  damnum  absque  injuria,  Peuna.  R.  R. 
Co.  t;.  Marchant,  300,  337. 

DA7.  The  '*day"  for  which  a  sheriff  is  entitled 
under  the  Act  of  April  1, 1887,  to  charge  as  cobts  for 
the  services  of  a  watchman  $2,  is  twenty-four  hours. 
(C.  P.)     Krouse  v.  Hart,  466. 

DBCEDENTS'  ESTATES.  A  debt  of  an  intes- 
tate  secured  by  a  mortgage  on  land  of  which  he  died 
seised  is  primarily  payable  out  of  his  personal  estate. 
Leibert's  Appeal,  289. 

A  distributee  to  whom  an  award  has  been  mnde  by 
the  Court  on  the  audit  of  an  administrator's  account, 
who  afterwards  with  the  other  parties  interested  con- 
bents  that  real  estate  of  the  decedent  shall  be  managed 
by  the  administrator,  cannot  compel  the  payment  of  the 
amount  of  the  award  when  the  money  has  been  spent 
by  the  administrator  for  necessaries  for  the  real  estate. 
Mackey's  Appeal,  293. 

Where  an  account  of  an  administrator  has  been  ab- 
solutely confirmed  and  a  decree  made  directing  dis- 
tribution and  the  giving  of  refunding  bonds,  and  such 
decree  has  been  complied  with,  the  liability  of  the  ad- 
ministrator is  at  end  so  far  as  the  fund  paid  out  is 
concerned,  and  creditors  must  look  to  the  refunding 
bonds  and  any  residue  of  the  estate  which  has  not 
been  accounted  for.    Schaeffer*s  Appeal,  323. 

Method  of  probate  of  decedent's  contract  for  the  sale 
of  realty.     (C.  P.)    Grauch*8  EsUte,  508. 

Proceedings  to  charge  realty  of  decedent  in  hands  of 
vendor  and  heirs  must  be  instituted  within  ten  years 
from  death.     Allen  v.  Krips,  46. 

Not  applicable  in  coveuant  sur  ground  rent.  Rush- 
ton  V,  Lippinoott,  47,  97. 
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DECREB.  The  absolute  confirmation  of  an  ad* 
ministrator's  acoonnt  in  the  Orphans'  Court  is  a  final 
decree,  and  if  nnappealed  from  is  couolasive  as  to  all 
matter  contained  therein.    Sohaeffer's  Appeal,  32S. 

See  EQumr  Practiob. 

DEDICATION.  Mention  of  a  street,  laid  oat  bj 
a  manicipalitj  on  its  public  plan  but  not  opened,  as  a 
boundary  in  a  deed,  is  not  a  dedication  to  the  public 
of  the  soil  of  the  street,  /n  re  Opening  of  Brooklyn 
St.,  56. 

DEED.  Whether  an  informal  instrument  is  a 
conveyance  or  an  agreement  to  convey,  must  be  de- 
termined by  intention  of  the  parties  derived  from  the 
instrument  itself,  and,  where  it  is  doubtful,  from  the 
circumstances  attending  its  execution.  Phillips  v. 
Swank,  561. 

An  instrument  in  the  following  words :  "  i  do  herby 
agree  tht  Jonathan  Phillips  shall  have  the  land  wioh 
he  is  posetion  of  new  for  the  labor  he  don  for  me  over 
age  and  this  shall  be  his  wrecept  for  all  my  writes 
and  claims  aganst  the  land,"  is  an  agreement  to  eon- 
Tey  and  not  a  conveyAnoe.     Id. 

A  husband  conveyed  to  a  trustee,  "  in  trust,  how- 
ever, for  the  said  K.  (the  grantee's  wife),  and  for  her 
sole  and  separate  use  ;  the  said  party  of  tiie  second 
part  to  convey  by  good  and  su^oieut  deed  to  the  said 
K.  the  within  premises  in  fee  simple."  The  grantee 
duly  conveyed  to  the  wife  a  fee  simple;  Itdd^  the 
wife  took  a  fee  simple  and  not  merely  a  separate  use. 
Warden  v,  Lyons,  129. 

A.  took  a  conveyance  from  B.  of  her  life  interest  in 
a  certain  estate,  the  rest  of  which  A.  controlled,  for 
an  expressed  consideration,  which  was  the  value  of 
her  life  interest,,  on  the  supposition  that  the  estate 
amounted  to  a  certain  sum  ;  by  a  collateral  agreement 
this  consideration  was  to  be  varied  when  the  true 
value  of  the  estate  appeared;  it  was  conceded  that 
the  intent  of  the  parties  was  that  A.  should  pay  B. 
an  annuity  of  six  per  cent,  of  the  value  of  so  much 
of  the  estate  as  B.  was  entitled  to  for  life ;  held,  A. 
was  a  purchaser  of  the  estate  under  a  binding  agree- 
ment to  pay  the  annuity,  and  not  an  agent  or  bailee, 
and  the  fact  that  part  of  the  estate  was  after  the  sale 
lost  did  not  relieve  A.  or  his  executor  from  liability 
to  pay  the  annuity.     Coxe's  Appeal,  362. 

How  deed  absolute  on  face  is  converted  into  mort- 
gage.    See  MoBTOAoa.     Sankey  v.  Uawley,  550. 

DELIVERT.  Place  of  delivery  of  heavy  articles. 
See  CoNTBACT.     Wisecarver  v,  Adamson,  151. 

DESERTION.  Where  one  who  has  deserted  his 
family  is  the  recipient  under  a  will  of  an  income  over 
which  he  has  absolute  control,  he  is  compellable  to 
contribute  to  the  support  of  his  family  from  the  same, 
irrespective  of  the  character  of  his  interest  under  the 
will.     Decker  v*  Directors  of  Poor,  401. 

DIVORCE.  Where  a  husband  is  forced  by  the 
conduct  of  his  wife  to  leave  the  house  in  which  they 
reside,  he  cannot  allege  desertion  by  her.  Powers's 
Appeal,  425. 

Indignities  to  the  person  of  the  husband  offered  by 
the  wife  are  not  grounds  of  divorce.    Id. 

Action  of  Common  Pleas  with  reference  to  alimony 
and  counsel  fees  reversed  for  abutte  of  discretion.     Id. 

Amendment  refused  in  Supreme  Court.  See  Ambhiv 
MBNT.     Id. 

DRAFT.  Duty  of  bank  receiving  draft  for  collec- 
tion. See  Banks  akd  Bamkiho.  Harvey  v,  Girard  Nat. 
]$auk,  523. 

DRUNKENNESS.  Evidence  admissible  to 
prove  drunkenness.  See  Bviobmob.  U.  B.  Mat.  Aid 
Soo.  V.  O'Hara,  381.  • 


DURESS.  Where  after  a  conviction  for  a  con- 
spiracy to  defraud  creditors  by  means  of  a  frandalent 
execution  and  sale,  the  defendant  gives  to  his  creditonr, 
who  have  resold  the  goods,  a  bond  to  secure  them 
against  the  claims  of  the  fraudulent  vendees,  such 
bond  cannot  be  avoided  as  given  und«*r  duress  where 
no  threats  have  been  made  by  the  obligees,  although 
the  defendant  has  given  it  in  the  hope  that  having 
satisfied  bis  creditors  he  will  receive  a  light  sentenoe. 
Avery  o.  Layton,  329. 

EASEMENT.  An  alley  dedicated  by  parol  will 
be  presumed  to  have  been  intended  for  the  use  of  the 
adjacent  properties,  in  such  manner  as  an  alley  maj 
be  ordinarily  used,  and  its  use  will  not  be  restricted 
to  those  purposes  to  which  it  has  in  time  past  been 
put,  when  circumstances  demanding  a  change  arise. 
McElhone's  Appeal,  21. 

An  alley  used  for  drainage  purposes  may  be  ocoa- 
pied  for  the  purpose  of  putting  under  the  same  con- 
nections with  city  sewers.     Id. 

A  continuous  and  apparent  servitude  imposed  by 
an  owner  on  one  portion  of  his  estate  for  the  benefit  of 
another  passes,  in  the  absence  of  express  reservation 
or  agreement,  to  the  purchaser  of  the  dominant  portion 
at  private  or  judicial  sale.  Zell  v.  First  Universalist 
Society,  221. 

Rule  applied  to  an  alley.    Id.  *     . 

Where  an  easement  is  claimed  over  certain  pro* 
perty,  evidence  that  at  a  sale  of  the  servient  land  the 
owner  of  the  easement  endeavored  to  purchase,  is  not 
admissible  as  showing  that  at  the  time  he  claimed  no 
easement.     Id. 

See  SoBPACB  Support.     Williams  v.  Hay,  469. 

EJECTMENT.  B.  gave  A.  the  refusal  of  certain 
land  for  $3000  if  paid  within  six  months.  A.  made 
a  contract  to  sell  to  X.  for  $8000.  By  a  tripartite  agree- 
ment, X.  was  to  pay  $30(>0  in  two  instalments  to  B. 
and  to  receive  a  deed  from  B.  when  the  full  $8000  had 
been  paid.  X.  paid  only  $2000.  B.  brought  eject- 
ment, and  obtained  an  award  in  the  nature  of  a  oon- 
ditional  verdict  for  $1287.65,  against  X.  without  notice 
to  A.  and  followed  it  by  a  writ  of  habere  facias,  under 
which  he  obtained  possession.  A.  subsequently  ten- 
dered the  amount  due  to  B.  and  a  tender  being  refused 
brought  ejectment ;  held,  he  was  not  bound  by  the  ve>- 
diot  against  X.  and  was  entitled  to  recover.  McCal- 
loogh  V.  Staver,  213. 

An  ejectment  on  an  equitable  title  is  in  effect  a  bill 
for  specific  performance  and  a  recovery  will  not  be 
permitted  unless  the  plaintiflf  would  be  entitled  to  the 
interposition  of  a  chancellor.    Reno  v.  Moss,  357. 

In  an  equitable  ejectment  the  Judge  sits  as  a  chan- 
cellor, and  must  weigh  the  evidence  for  himself  and 
not  allow  his  own  judgment  to  he  overruled  by  the 
verdict  of  the  jury.     Id. 

The  jury  in  an  equitable  ejectment  constilutes  a 
species  of  advisory  council  to  the  Judge,  and  the  case 
should  be  submitted  to  it  where  the  Judge  finds  from 
the  state  of  the  testimony  that  he  could  conscionably 
sustain  a  verdict  either  way,  according  as  the  jury 
may  find.     Hess  v.  Calender,  374. 

Where  a  plaintiff  claims  by  a  parol  oontraot  for  the 
purchase  of  lan4  he  mn-^t  show  clearly  the  contract  of 
sale  complete  in  its  terms,  and  such  partial  per- 
formance, including  taking  possession  in  pursuance 
of  the  contract,  as  would  render  it  inequitable  to  re- 
scind it.    Reno  v.  Moss,  357> 

Where,  under  a  rule  of  Court  compelling  parties  in 
ejectment  to  file  abstracts  of  title  and  statements  of 
claim  and  defence  and  confining  the  evidence  at  trial 
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B  JECTMBNT—  Continued. 

to  the  facts  respeotivelj  affirmed  and  denied  by  the 

parties,  the  defendant  sets  np  an  adverse  possession  of 

land,  whioh  apparently  falls  within  the  lines  of  the 

plaintiffs  brief,  he  may  show  the  lines  on  the  ground 

to  whioh  his  possession  extended.    Ireland  v,  Bagaley, 

240. 

Judgment  confessed  in  an  amicable  action  of  eject- 
ment is  not  within  the  Act  of  April  4,  1877,  allowing 
an  appeal  to  the  Sapreme  Coart,  where  the  record  does 
not  show  that  judgment  was  entered  by  virtne  of  a 
power  of  attorney.     Limbert's  Appeal,  20. 

So,  whether  the  authority  to  confess  be  in  writing 
or  not.    Swartz^s  Appeal,  150. 

lu  ejectment  the  question  whether  the  premises  in 
dispute  are  included  within  a  certain  tract,  is  for  the 
jury,  although  there  has  been  no  dispute  as  to  the 
inclusion  prior  to  the  litigation  before  the  court. 
Putnam  v.  Tyler,  33. 

BIiECTIONS.  The  jurisdiction  of  the  Courts 
in  contested  election  cases  is  purely  statutory,  and  is 
not  to  be  extended  by  implication  beyond  the  pro- 
visions of  the  Act  conferring  it.  Auchenbach  v.  Sei- 
rert,  349. 

BMINBNT  DOMAIN.  Rules  goremlng  the  as- 
sessment of  damages  for  land  taken  or  injured  through 
the  exercise  of  the  right  of  eminent  domain,  laid  down' 
by  the  Supreme  Court.  Baltimore  k  Phi  la.  R.  R.  Co. 
V.  Springer,  143. 

Advantages  and  disadvantages  to  the  property  as  a 
whole  are  to  be  considered,  not  the  advantage  and 
disadvantage  of  each  separate  field  as  a  separate 
property.     Id. 

Advantage  accruing  to  one  property  cannot  be  set 
off  against  the  disadvantage  suffered  by  another  prop- 
erty of  the  same  owner,     id. 

An  owner  cannot  arbitrarily  divide  his  property  so 
as  to  exclude*  from  the  consideration  of  the  jury  the 
advantage  secured  in  one  place  while  recovering  for 
disadvantages  suffere,d  in  another.     Id. 

Application  of  Statute  of  Limitations  in  cases  of  in- 
jury arising  from  exercise  of  right  of  eminent  domain. 
Landes  v.  Borough  of  Norristown,  212. 

Evidence  of  the  value  of  minerals  under  the  surface 
of  land  taken,  cannot  be  given.  Reading  &  Pottsville 
R.  R.  Co.  V.  Balthaser,  253. 

To  show  advantage  to  a  piece  of  land  from  the  es- 
tablishment of  a  railroad,  the  fact  that  additional  fa- 
cilities for  the  transportation  of  products  of  the  laud 
are  afforded  may  be  shown,  but  not  the  amount  of  re- 
duction ofratee  on  a  railroad  used  by  the  plaintiff  and 
existing  before  the  building  of  the  defendant's  road, 
cons^'quent  npon  such  bnildins:.     Id. 

EQUITABLE  EJECTMENT.  See  Ejbctmbnt. 
McCul  lough  V.  Staver,  213;  Reno  v.  Moss,  357;  Hess 
V,  Calender,  374. 

EQUITABLE  ESTOPPEL.    See  Bbtoppbl. 

EQUITY".  A.,  a  man  of  advanced  years,  made  a 
conveyance  to  his  son-in-law  B.  for  the  consideration 
of  support.  A.  filed  a  bill  to  set  aside  the  conveyance 
on  the  ground  of  undue  infiuence  and  failed,  and  had 
a  decree  made  against  him  for  $400  costs.  A.  and  B. 
then  agreed  that  B.  should  pay  A.  $150  per  annum  in 
Hen  of  support.  B.  issued  execution  for  costs,  which 
was  returned  nulla  bona.  He  then  filed  a  bill  to  set 
off  the  costs  against  payment ;  held,  that  as  A.  was 
destitute,  and  would  be  entitled  to  have  the  payments 
due  him  appraised,  if  attached,  the  prayer  of  the  bill 
should  not  be  granted.     Thall's  Appeal,  224. 

Where  one  buys  property  at  a  sheriff's  sale,  and 
agrees  that  the  owner  may  redeem  the  same  without 
fixing  any  time  for  redemption,  equity  will  superadd 


BQXJITY— Continued, 

the  condition  that  the  redemption  must  be  within  a 
reasonable  time,  and  where  three  years  have  elapsed, 
and  the  property  has  greatly  increased  in  value,  will 
not  decree  a  re- conveyance.     Salsbury  v.  Black,  145. 

Where  the  owner  of  bonds,  which  have  been  fraud- 
ulently transferred  by  his  bailee  to  the  defendant, 
seeks  to  recover  the  same,  he  must  show  that  the 
bonds  in  the  defendant's  hands  are^dentical  with  those 
delivered  to  the  bailee  or  he  cannot  recover.  Klein's 
Appeal,  479. 

The  equitable  doctrine  that  one  seeking  the  aid  of  a 
Court  to  obtain  possession  of  his  lan«l  must,  as  a  con-  * 
dition  of  recovery,  compensate  one  who  has,  in  good 
faith  and  in  belief  that  he  has  a  valid  title,  made  per- 
manent improvements,  does  not  apply  to  actions  of 
ejectment  at  law ;  in  such  proceedings  payment  for 
improvements  can  be  obtained  only  by  way  of  set-off 
or  in  mitigation  of  damages.     Putnam  v.  Tyler,  33. 

A  sheriff's  sale  of  certain  land  having  been  adver- 
tised was  postponed  two  days.  Two  hours  before  the 
second  time  fixed,  the  lessees  of  the  land  tendered  the 
execution  plaintiff  his  debt,  interest,  and  costs  on  con- 
dition of  an  assignment  of  the  jndgment.  This  was 
refused.  The  lessees  then  obtained  a  stay  for  two  days, 
and  applied  to  the  Co^t  for  an  order  of  subrogation 
setting  forth  the  date  of  their  lease,  which  was  sub- 
sequent to  the  lien,  that  they  had  made  large  expendi- 
tures, and  that  the  sale  was  witbout-notice  to  them. 
They  did  not,  however,  set  forth  any  particulars  of  the 
expenditures,  annex  a  copy  of  the  lease,  or  deny  that 
they  knew  the  sale  was  to  take  place :  keidy  subrogation 
was  properly  refused  on  the  ground  that  the  tender 
was  conditional,  the  petition  evasive,  and  the  petition- 
ers lacking  in  diligence.   Appeals  of  Forest  Oil  Co. ,  157. 

See  LuvACT.    Meurer's  Appeal,  107*    See  Sprcifio 

PsR  PORlf  A  ItCS 

BQUITT  PRACTICE.  Where  a  bill  is  filed  by 
A.  in  right  of  his  wife  B.,  and  A.  is  joined  in  the 
pleadings  and  the  prayer,  if  granted,  would  be  partly 
in  B.'s  right  as  assignee  of  A.,  and  partly  in  A.*s  right, 
the  bill  may  be  taken  as  a  joint  bill,  and  a  decree 
made  against  A.  and  B.  jointly.  Miller's  Appeal,  311. 

A  bill  cannot  be  maintained  in  the  Common  Pleas 
to  compel  payment  of  a  legacy  charged  on  land. 
Brotzman's  Appeal,  318. 

Where  a  bill  charges  facts  constituting  constructive 
fraud,  and  also  an  actual  fraud,  it  may  be  sustained, 
although  the  proofs  fail  as  to  the  actual  fraud  charged. 
Ricketts^s  Appeal,  229. 

A  defendant  in  equity  cannot  both  answer  and  demur 
to  the  whole  bill  or  to  the  same  part  of  the  bill ;  in 
such  case  the  answer  overrules  the  demurrer.  Bar- 
bey's  Appeal,  226. 

A  general  denial  by  answer  will  not  excuse  the  de- 
fendant from  answering  specific  interrogatories  at- 
tached to  the  bill.    (C.  P.)    Paper  Co.  V.  Hiucken,  227. 

A  decree  pro  eon/es$o  should  be  vacated  when  the 
default  in  making  answer  in  time  is  satisfactorily  ex- 
plained.    ThalPs  Appeal,  224. 

Where  after  an  answer  and  reference  to  a  Master, 
the  defendant  moves  to  amend  on  the  argument  of  ex- 
ceptions to  the  Master's  report  so  as  to  interpose  the 
Statute  of  Limitations,  the  motion  may  be  refused  at 
the  discretion  of  the  Court.     Ricketts^s  Appeal,  229. 

On  an  appeal  from  an  interlocutory  decree  the  Sa- 
preme Court  will  not  discuss  the  merits  of  the  case. 
Barrett's  Appeal,  139. 

Exception  made  to  this  rule  (at  the  request  of  coun- 
sel) where  the  question  involved  was  one  purely  of 
law.  Williamsport  Passenger  Railway  Co.'s  Appeal, 
309. 
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EQUITY  TRACTICB— Continued. 

The  findings  of  fact  by  Master  not  reversed  by  the 
Court  below,  will  be  given  the  same  weight  as  a  verdict. 
Appeal  of  Harris  et  a/.,  189. 

BRROR.  The  Supreme  Court  will  not  reverse  for 
a  trifling  error  committed  during  a  Jury  trial  which  is* 
not  the  actual  or  probable  cause  of  injury.  Trego  v. 
Peirce,  568. 

Where  binding  instructions  are  not  requested,  the 
Supreme  Court  will  not  reverse  for  a  failure  to  give 
such  instructions,  even  in  case  where  if  asked  it  would 
have  been  error  to  have  refused  them.  Pa.  R.  R.  Co. 
V.  Page,  52. 

Comments  or  remarks  of  a  Judge  having  a  tendency 
to  unduly  weaken  the  effect  of  the  evidence,  are  grounds 
for  reversal.     Bnghmau  v,  Byers,  494. 

Erroneous  exclusion  of  evidence  cured  by  admission 
of  the  same  in  another  form.  See  Evidbsob.  Webber 
V.  Commonwealth,  413. 

See  Practice. 

ESTOPPEL.  I  Where  there  is  evidence  that  oooa- 
pauts  of  land  had  notice  of  a  sale  made  on  an  execu- 
tion without  inquisition,  and  made  no  objection  thereto, 
but  peaceably  removed  therefrom,  and  that  the  pro- 
ceeds of  saile  were  used  to  pay  the  debts  of  occopant's 
ancestor,  the  question  whethei0they  are  estopped  from 
setting  up  a  lack  of  waiver  of  inquisition  is  for  the 
jury.     Berg  v,  McClafferty,  647. 

Where  the  predecessor  in  title  of  a  plaintiff  has 
made  representations  that  he  was  not  the  owner  of 
/Certain  land  which  the  defendant  was  about  to  pur- 
chase, and  before  purchasing  the  defendant  has  refer- 
red the  question  of  title  to  counsel,  it  is  proper  to 
instruct  the  jury  that  the  plaintiff  is  estopped  if  the 
defendant  was  induced  to  purchase  by  the  predeces- 
sor's representations,  but  not  if  the  inducement  was 
the  opinion  of  counseL     Putnam  v,  Tyler,  33. 

One  who  is  ignorant  that  he  has  title  to  land  is  not, 
by  standing  by  and  permitting  the  land  to  be  im- 
proved by  another,  estopped  fh>m  asserting  his  title. 
Id. 

A  guardian  by  consent  to  a  sale  made  under  an  or- 
der of  the  Orphans'  Court  in  excess  of  its  authority, 
and  accepting  the  purchase-money,  cannot  estop  the 
ward  from  attacking  the  validity  of  the  sale.  (C.  P.) 
Miller  v.  Spear,  554. 

A  member  of  a  board  of  directors  by  which  a  plan  of 
reorganization  is  passed,  by  which,  if  accepted,  certain 
eeeurities  held  by  him  would  be  reduced,  and  who 
does  not  concur  in  the  action  of  the  board,  is  not  estop- 
ped by  his  mere  membership  from  proceeding  in  his 
individual  rights  upon  his  securities.  (C.  P.)  Love  r. 
Phila.  &  Reading  R.  R.  Co.,  573. 

Estoppel  of  bank  to  deny  ownership  of  depositor. 
See  Banks  and  BARKiva.  Cltisens'  National  Bank  v. 
Alexander,  473. 

Edtoppel  of  owner  of  stock  as  against  innocent 
transferee  who  holds  certificate  and  power  in  blank. 
See  Stock.     Linnard's  Appeal,  40. 

ESTREPEMENT.  A  writ  of  estrepement  will  lie 
at  the  suit  of  li^n  creditors  against  the  owner  of  land 
fiubjeot  to  their  liens,  to  prevent  waste  by  him.  Duff's 
Appeal,  491. 

A  writ  of  estrepement  protects  the  interest  of  all 
Laving  liens  on  the  wasted  premises,  whether  par- 
ties to  the  issue  of  the  writ  or  not.     Id. 

EVIDENCE.  Where  a  witness  has  an  interest  in 
the  question  involved  in  la  case,  but  the  result  of  the 
case  itself  cannot  affect  any  action  to  be  brought  by 
or  against  him,  he  is  not  disqualified  on  the  ground  of 
interest.     Berg  v.  McClafferty,  547. 

A  wife  may  testify  in  support  of  her  claim  to  goods 


EVIDENCE— Conrinuerf. 

levied  on  as  her  husband's.     (C  P.)    Snplee  v.  Laflfn 

MTgCo.,567. 

An  inexpert  witness  may  not  testify  that  a  person 
has  a  particular  disease,  but  he  may  be  asked  whether 
he  observed  any  symptom  thereof,  ordinarily  visible 
to  the  inexpert  eye.  U.  B.  Mutual  Aid  Society  v. 
0»Bara,  381. 

The  testimony  of  a  witness  taken  at  a  former  trial  of  a 
case,  since  which  trial  he  has  died,  is  admissible  on  a 
second  trial  of  the  case  when  the  witness,  if  living, 
would  have  been  competent.    Berg  v.  McClafferty,  547. 

Communications  to  an  attorney-at-law,  while  pre- 
paring a  paper  at  the  instance  of  all  the  parties  there- 
to, and  made  by  a  party  in  the  presence  of  all  the 
other  parties,  are  not  privileged.  Appeal  of  the  Good- 
win Gas  Stove  and  Meter  Co.,  1. 

On  a  trial  for  murder,  it  appeared  that  the  quarrel 
between  the  defendant  and  the  deceased,  terminating 
in  the  murder,  originated  by  a  reference  to  a  conversa- 
tion with  the  witness  ;  heldy  not  proper  cross-examina- 
tion to  ask  what  the  conversation  was.  Webber  o. 
Commonwealth,  413. 

On  a  issue  of  insanity,  it  is  irrelevant  to  show  that 
the  defendant's,  father  had  failed  in  business,  and  the 
wages  formerly  received  by  the  defendant.     Id. 

In  an  action  to  recover  for  goods  furnished,  the 
plaintiff  cannot,  to  show  the  amount  furnished,  give 
in  evidence  the  books  of  a  third  person  charging  the 
plaintiff  with  goods  furnished  to  him  and  shipped 
directly  to  the  defendant  by  the  third  person.  Holt 
V,  Pie,  475. 

To  prove  drunkenness,  the  conduct  of  the  alleged 
drunken  person  is  material,  even  to  abuse  of  his 
family,  for  from  his  conduct  the  jury  must  to  a  great 
extent  draw  its  conclusion  as  to  the  truth  of  the 
allegation.     U.  B..  Mutual  Aid  Society  v.  O'Hara,  381. 

Course  of  dealing  may  be  evidence  to  explain  the  in- 
tent with  which  the  check  of  a  third  person  was  given 
by  a  debtor  to  his  cr<;ditor.     Briggs  o.  Holmes,  10. 

Neither  a  letter  nor  the  envelope  containing  it,  nor 
an  inclosure  therein  is  admissible  to  prove  that  on 
the  day  of  its  date  the  writer  whs  at  the  place  from 
which  the  letter  was  written  and  mailed.  Jackson  v. 
Emmens,  199. 

Bills  filed  with  a  mechanic's  lien,  and  whose  correct- 
ness is  denied  by  the  affidavit  of  defence,  are  not  ad- 
missible in  support  of  the  plaintiff's  claim.  Weaver 
V.  Sheeler,  22. 

In  an  action  for  negligence  against  a  contractor  Cor 
blasting,  testimony  of  what  the  workmen  said  about 
the  amount  of  blasting  material  employed  is  not  evi- 
dence.    McFadden  v,  Ransh,  290. 

In  an  action  on  a  bond  g^ven  by  A.  to  protect  the 
obligees  from  the  claims  of  A.  and  B.  on  account  of 
certain  personal  property  bought  by  A.  and  B.  at  a 
sheriff's  sale  as  the  property  of  C,  and  levied  on  again 
and  sold  by  the  obligees  as  C.'s  property,  evidence 
that  A.  has  brought  an  action  against  the  sheriff  to 
recover  damages  for  the  sale  is  admissible.  Ayerj  v. 
Layton,  329. 

Where  testimony  has  been  given  tending  to  show 
that  a  conveyance  is  the  result  of  a  combination  to 
defraud  creditors,  the  declarations  of  either  party  to 
the  conveyance  may  be  given  in  evidence  to  affect 
both,  although  the  combination  is  not  conclusively 
shown,  and  the  evidence  of  it  is  circumstantial.  Lowe 
V.  Dalrjmple,  545. 

Declarations  of  a  party  to  a  fraudulent  conveyance 
made  after  delivery  of  the  deed,  but  before  possession 
of  the  premises  has  been  given,  are  admisaible  to 
affect  the  other  party  to  the  deed.    Id. 
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EVIDENCE— Conftnuec^. 

Evidenoe  cannot  be  given  of  parol  understanding 
that  a  note  drawn  in  the  nsnal  form  was  to  be  paid 
onlj  on  a  contingency.  (C.  P.)  Dyott  v.  Williams, 
226. 

Oral  proof  to  vary  or  affect  a  written  instrnment, 
mast  be  confined  to  what  oconrred  at  the  execotion 
of  it.     Heydt  ».  Prey,  266. 

Parol  evidence  cannot  be  given  that  a  note  for  a 
certain  snm,  payable  at  a  certain  time  after  date,  with 
interest,  was  in  reality  a  contract  to  pay  to  the  payee 
interest  only,  and  the  principal  either  not  at  all  or  to 
a  third  person  who  should  receive  it  as  advancement. 
Id. 

Parol  evidence  to  contradict  a  judgment  note  should 
be  admitted  only  when  it  is  such  as  would  require  a 
chancellor  to  give  relief  against  the  instrument.  Eng- 
lish V,  Hager,  297. 

Where  a  contract  was  read  and  explained  to  a  per- 
son, who  alleged  he  could  neither  read  nor  write,  where- 
by a  piano  was  leased  to  him  with  the  privilege  of 
purchase  within  a  certain  period,  and  the  person  exe- 
cuted it,  it  is  error  to  admit  testimony  that  at  the 
time  of  execution  the  lessor  or  his  ag«*ut  told  him  he 
would  have  a  longer  time  within  which  to  pay.  North 
V.  Williams;  369. 

Where  letters  refer  to  and  confirm  a  verbal  contract, 
but  do  not  profess  to  set  out  all  its  terms,  the  verbal 
ageement  may  be  given  in  evidence.   Holt  v.  Pie,  475. 

Silence,  when  a  person  is  asked  to  make  a  contract, 
is  not  evidence  of  assent,  even  if  the  request  is  heard. 
Eoyal  Ins.  Co.  v.  Beatty,  59. 

When  evidence  is  excluded,  but  afterwards  admit- 
ted in  another  form  so  that  no  injury  is  done,  the  Su- 
preme Court  will  not  reverse  for  exclusion,  even  in  a 
capital  case.    Webber  v,  Com'th,  413. 

Evidence  affecting  claim  of  easement.  See  Easb- 
MBHT.     Zell  V.  First  Universalist  Society,  221. 

Evidence  in  ejectment.  See  Ejectment.  Ireland  v. 
Bagaley,  240. 

Evidence  of  notice  of  want  of  repair.  Township  of 
Korth  Manheim  t;.  Arnold,  218. 

Application  to  be  attached  to  policy  to  render  it  evi- 
dence. See  brsuBAHCB.  New  Era  Life  Ass*n  v,  Mnsser, 
445. 

Evidence  of  value  of  property  taken  by  virtue  of 
eminent  domain.  See  Eminent  Domain.  Reading  and 
Pottsville  R.  R.  Co.  v.  Balthaser,  253. 

Evidence  to  prove  foreign  judgment.  See  Fobbion 
Judgment.     (0.  C.)     Pearson's  E:<tate,  559 

Evidence  of  illegitimacy.  See  Illboitimaot.  '  Meu- 
rer*s  Appeal,  109. 

EXECUTION.    See  Pbaoticb. 

EXECUTORS.  An  executor  who  has  suffered 
devisees  to  take  possession  of  land  charged  with  a 
certain  sum  payable  by  instalments,  before  the  time 
at  which,  by  the  will,  they  are  entitled  to  possession, 
and  at  which  the  charge  begins  to  be  payable,  and 
who  has  not  exacted  instalments  prior  to  the  said  time, 
is  not  to  be  surcharged  with  the  amount  of  instal- 
ments which  would  have  fallen  due  had  the  charge 
been  payable  from  the  time  of  taking  actual  posses.- 
Bion  of  the  land.    Rhoad's  Appeal,  251. 

An  executof,  except  in  a  case  of  great  negligence, 
will  not  be  surcharged  with  assets  of  the  decedent 
which  never  came  into  his  hands.  Dabuey  and  Ver- 
rier*s  Appeal,  449. 

An  executor  who  has  exercised  due  care  in  the 
selection  of  an  agent  to  collect  rents  which  were  to  be 
paid  to  the  executor  under  an  agreement  which  it  was 
proper  to  make,  will  not  be  surcharged  with  rents 
misapplied  by  the  agent.    Id. 


FACTOR.  Where  goods  are  consigned  for  sale 
and  no  price  is  fixed,  the  factor  has  a  right  to  exercise 
his  discretion  as  to  tiie  price  to  be  taken.  Conway  v. 
Lewis,  386. 

Where  a  factor  writes  for  instructions  as  to  price, 
and  before  receiving  an  answer  determines  to  accept  a 
price  offered,  his  determination,  if  made  in  good  faith 
and  as  the  result  of  the  exercise  of  his  judgment,  is 
within  the  scope  of  his  authority.    Id. 

FEE  BILL.  See  Shbbiff.  (C.  P.)  Kronse  v. 
Hart,  466. 

FEE  SIMPLE.  See  Dbbo.  Warden  v,  Lyons, 
129. 

FELLCW-BERVANTS.  A  locomotive  engi- 
neer and  a  telegraph  operator  and  station  agent  are 
fellow- servants  within  the  rule  that  an  employer  can- 
not be  held  liable  for  injury  caused  to  an  employ^ 
through  the  negligence  of  a  co-employ^  Dealey  r. 
Phila.  and  Read.  R.  R.  Co.,  45. 

A  oar  inspector  and  a  brakeman  are  fellow-servants 
within  the  same  rule.  Phila.  and  Read.  R.  R.  Co.  v. 
Hughes,  166.     See  Maatrb  amd  Sebvant. 

FENCE  VIEWERS.  The  Act  of  March  11, 
1842,  providing  for  fence  viewers  to  examine  and  reg- 
ulate party  fences,  apportioning  their  cost,  is  a  sum- 
mary remedy  to  prevent  the  dilapidation  of  such 
fences  ;  boundary  lines  cannot  be  established  in  a  pro- 
ceeding under  the  Act.    Trego  v.  Peiroe,  568. 

FERR7.  The  Act  of  Assembly  giving  the  exclu- 
sive right  of  maintaining  a  ferry  does  not  require  the 
grantee  to  acquire  landings  in  fee.  Appeal  of  Doug- 
lass, 13. 

Where  such  a  grantee  endeavors  to  restrain  others 
from  interfering  with  his  right,  the  latter  cannot  set 
up  as  a  defence  that  the  grantee  has  not  complied  with 
the  provisions  of  the  Act  of  Assembly  conferring  the 
right.     Id. 

The  maintenance  of  a  ferry  in  such  condition  that 
it  affords  all  the  accommodation  required  by  the  neigh- 
borhood is  a  sufficient  commencing  business  in  good 
faith  within  Art.  XVI  §  1,  of  the  Constitution  of  1874. 
Id. 

FOREIGN  ATTACHMENT.  A  motion  to 
quash  a  writ  of  foreign  attachment  is  directed  to  the 
discretion  of  the  Court,  and  its  decision  thereon  is  not 
reviewable  on  error  or  certiorari.  Holland  v,  White^ 
393. 

FOREIGN  CORPORATION.  The  State  may 
prescribe  conditions  on  which  foreign  corporations  may 
do  business  within  its  boundaries.  See  CoBPOBATiOMft. 
^tna  Fire  Ins.  Co.  v.  City  of  Reading,  209. 

FORBIQN  JXTDQMENT.  An  office  copy  of  a 
decree  pro  con/esso  of  an  English  Court  and  a  copy  of 
an  allocatur  of  a  taxing  master  not  shown  to  have 
been  confirmed  by  the  Court,  do  not  prove  a  judgment 
upon  Vhich  a  recovery  can  be  had  in  Pennsylvania. 
(0.  C.)     Pearson's  BsUte^  559. 

An  office  copy  of  a  record  not  certified  by  an  offtdal 
or  sworn  to  have  been  examined  and  compared,  can- 
not be  received  as  a  proof  of  the  record.     Id. 

FRAUD.  A  conveyance  of  ihe  rekl  estate  of  a  dece- 
dent, father  of  the  grantor,  obtained  under  the  im- 
pression that  the  grantee  was  a  brother  and  for  an 
inadequate  consideration,  set  aside  on  proof  that  the 
grantee  was  an  illegitimate  son  of  the  grantor's 
mother,  and  that  the  grantor  was  illiterate  and  unable 
to  attend  to  business.    Appeal  of  E.  F.  I.  Meurer,  109. 

A  mortgage  or  conveyance  given  to  defraud  certain 
creditors  is  fraudulent  and  voidable  as  to  all  creditors 
existing  at  the  time  of  the  transaction.  Barrett  v. 
Nealon,  104. 

It  is  a  ooustrootive  fraud  for  a  trustee  to  become  th« 
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FRAUD — Continued. 

pnrobaser  of  the  Bubjeot  of  the  trust,  for  a  price  less 
than  the  value  thereof,  at  a  sheriff's  sale,  brought  about 
bj  his  owu  procurement.     Ricketts's  Appeal,  229. 

Whether  a  deed  was  given  in  fraud  of  creditors,  is 
a  question  for  the  Jury.     Benson  t>.  Maxwell,  446. 

A  deed  given  by  a  husband  to  his  von  as  considera- 
tion of,  and  in  payment  of  a  debt  due  to  the  wife,  is 
not  fraudulent  as  to  creditors.  Id.  See  Attachu but 
DKDBB  Act  OP  1869.     (C.  P.)     Leunig  v.  Senior,  379. 

FRAUDS,  STATUTE  OP.  See  Statutb  of 
Frauds. 

GARNISHEE.  Garnishee  entitled  to  $10  coun. 
sel  fee,  although  att  'ohuient  be  discontinued.  See 
PBACTICB      (C.  p.)     Schwartz  v.  Hall,  406. 

OROUND-RENT.  The  Act  of  April  25,  1855, 
providing  that  whnre  no  payment,  claim,  or  demand 
had  been  made  on  account  of  a  groand-rent,  and  there 
has  been  no  declaration  or  acknowledgment  thereof 
within  that  period  by  the  owner  of  the  premises,  a 
release  or  extinguishment  shall  be  presumed,  is  not 
unconMtitotional.     Biddle  v,  Hooven,  390. 

An  action  of  covenant  sur  ground-rent  is  not  wi  bin 
the  Act  of  February  24, 1834,  §  34,  requiring  the  widow 
and  heir  or  devisees  of  a  decedeht  to  be  made>  parties 
to  an  action  to  charge  his  real  estate  with  his  debts. 
RushtoD  V,  Lippincott,  47,  97. 

But  if.  the  plaintiff  desire  to  enforce  the  Judgment 
in  a  covenant  sur  ground-rent  against  any  laud  of  the 
decedent  other  than  that  out  of  which  the  rent  issues, 
notice  must  be  given  to  the  widow  and  heirs  or  devi- 
sees.    Id.     See  MoRTOAOB. 

GUARANT7.  Individual  guaranty  in  articles 
of  co-partnership  not  a  portion  of  the  contract  of 
partnership.  See  Pakthebsuip.  Molntire's  Appeal, 
564. 

GUARDIAN  AND  WARD.  A  guardian  who 
in  investing  bis  ward's  money  does  not  act  with  ordi- 
nary business  prudence,  is  liable  for  the  consequent 
loss,  and  the  fact  that  he  has  acted  under  the  advice 
of  counsel  will  not  relieve  him.    Leohler's  Appeal,  505. 

Where  a  guardian  desires  to  make  a  loan  of  his 
ward's  money  upon  the  security  of  property  already 
subject  to  a  lien,  he  should  apply  to  the  Orphans' 
Court  for  leave  to  do  so.     Id. 

Where  a  guardian  has  invested  the  funds  of  his 
ward  in  property  which  the  latter  is  justified  in  refus- 
ing to  accept, on  the  ground  that  to  do  so  would  entail 
a  loss,  an  inquiry  will  not  be  ordered  to  determine 
whether  the  guardian  should  bear  a  proportionate  part 
of  the  loss  only.     Id. 

Where  a  guardian  turns  over  the  fund  of  his  wards 
to  their  father,  and  in  consideration  of  the  latter 
agreeing  to  keep  him  clear  of  liability  for  such  trust 
funds,  agrees  not  to  charge  any  commission,  he  is  not 
precluded  from  claiming  compensation  for  other  ser- 
vices rendered  as  guardian  to  the  wards.  Williams's 
Appeal,  551. 

A  ward  is  not  estopped  by  his  guardian's  consent  to 
a  sale  made  without  authority.  See  Estoppel.  (C.  P.) 
Miller  v.  Spear,  554. 

HABEAS  CORPUS.  Discharge  upon  habeas 
corpus  will  enable  the  relator  Charged  with  a  crime  to 
bring  an  action  for  a  malicious  prosecution.  Zebley 
r.  Storey,  68. 

HIOHWAT.  An  owner  of  land  abutting  on  a 
highway  may  use  a  portion  of  the  highway  in  a  rea- 
sonable manner  for  temporary  purposes,  but  may  not 
use  it  for  a  quasi  permanent  purpose,  e.  ^.,  piling  lum- 
ber.   Township  of  North  Muuheim  v.  Arnold,  218. 


HIGHWAY—  Continued. 

Negligent  driving  upon  highway.  See  Nmuomca. 
Schmidt  v.  MoGill,  485. 

Liability  of  boroogh  for  oonsequenoes  of  negligently 
leaving  highway  out  of  repair.  See  Nbguobhcb.  Bor- 
ough of  Shenandoah  v.  Erdman,  553. 

See  Streets. 

HIRING'.  '  Damages  for  breach  of  contract  of  hir- 
ing. See  Contract.  (C.  P.)  Smiley  o.  Brownfield, 
528. 

HUSBAND  AND  WIFE.  Under  the  Act  of 
May  4, 1855,  it  is  only  where  a  husband  negleots  to 
provide  for  his  minor  children  that  the  wife  is  en- 
tiiled  to  the  earnings  of  such  children  ;  it  is  not  suffici- 
ent that  he  has  not  provided  for  the  wife.  Enstioe 
V.  Plymouth  Coal  Co.,  4:^0. 

In  addition  to  the  above,  the  wife  must  afford  a  good 
example  to  her  children  and  properly  educate  them. 
It  is  therefore  a  defence  to  an  action  for  such  wages 
that  she  is  of  a  bad  character  for  chastity.     Id. 

A  husband  who  l»orrow8  from  his  wife  money  which 
she  has  obtained  from  other  sources  and  which  is  not 
the  proceeds  of  her  wages  during  coverture,  may  give 
to  her,  as  to  any  other  creditor,  a  preference.  Benson 
V.  Maxwell,  446. 

A  wife  may  bind  her  separate  estate  and  property 
by  any  obligation  given  by  her  as  security  for  the 
protection  of  remaindermen,  where,  by  virtue  of  the 
Act  of  May  17, 1871,  she  takes  possession  of  personalty, 
to  which  she  is  entitled  as  life  tenant.  (0.  C.)  Oak- 
ford's  Estate,  575. 

A  husband  who  offers  to  provide  proper  physicians 
for  his  wife,  and  who  notifies  the  physician  called  in 
by  the  wife  that  he  will  not  be  responsible  for  the  cost 
of  the  medical  attendance  rendered  by  said  physician, 
is  not  liable  to  pay  for  services  rendered  after  such 
notification.     (C.  P.)     Remick  v.  Crabtree,  31. 

Under  the  Act  of  June  3, 1887,  §  6,  a  hnsband  taken 
upon  a  capias  for  his  wife's  tort  is  entitled  to  be  dis 
charged  on  common  bail.  (C.  P.)  Reader  t;.  Rosen- 
dale,  153. 

The  Act  of  June  3, 1887,  does  not  render  a  married 
woman  liable  to  be  arrestted  on  ca.  sa.  upon  a  judg- 
ment for  a  tort  committed  during  coverture.  Yocht  9. 
Kuklence,  518. 

Or  to  be  arrested  upon  a  capias  ad  respondendum. 
Whalen  v.  Gabell,  522. 

Since  the  Act  of  June  3, 1887,  a  husband  is  not  lia- 
ble for  the  torts  of  his  wife  committed  during  cover- 
ture.    Kuklence  v,  Vocht,  521. 

A  wife  may  testify  in  support  of  her  claim  to  goods 
levied  on  as  her  husband's.  (C.  P.)  Snplee  v.  Lafliii 
Manufacturing  Co.,  557. 

Decree  made  against  husband  and  wife  where  bill  is 
by  husband  in  right  of  wife.  See  Eqditt  Psactics. 
Miller's  Appeal,  311. 

Husband  of  an  heir  as  purchaser  at  sale  of  property 
for  arrears  of  ground-rent  descended  to  his  wife.  See 
Mobtoaob.    Rushton  v.  Lippincott,  97. 

When  husband's  disclaimer  is  to  be  filed  in  joint  ac- 
tion by  himself  and  wife  for  the  latter's  use,  for  in- 
juries done  to  her.  See  Praoticb.  DuBois  Borough  v. 
Baker,  384. 

See  Pabbvt  avo  Child.    Ulrich  v.  Arnold,  394. 

XLLEOITIItfACT.  A.  and  B.  were  reputed  sons 
of  C,  lived  with  him  and  regarded  each  other  as 
brothers.  After  C.'s  death  B.  filed  a  bill  charging  that 
A.  was  not  the  son  of  C,  but  an  illegitimate  son  of  D., 
C.'s  wife ;  it  was  admitted  that  both  A.  and  B.  were 
bom  before  the  marriage  of  C.  and  D.  in  France,  and 
It  appeared  that  at  the  time  of  the  marriage  C.  and  D« 
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XI.LBaiTIBffAC7—  Continued. 
made  a  deolaration,  ander  the  Code  Napoleon,  legiti- 
tnating  B.,  but  saying  nothing  of  A.  who  was  older 
than  B,  There  was  also  evidence  that  A.  was  born 
before  C.  met  D. ;  k^d^  that  the  evidence  sufficiently 
supported  the  allegation  of  the  bill.  Appeal  of  B.  F.  I. 
Menrer,  109. 

INCUMBRANCE.  See  Iitsdbavcb.  Penna.  Mat. 
Fire  Insnr.  Co.  v.  Schmidt,  258. 

INFANT.  See  Nboligbkob.  Oanghan  v.  Phila- 
delphia, 247.    See  Pabbnt  and  Child. 

INJUNCTION.  Public  officials,  e.  ^.,  oonnty 
commissioners,  can  only  be  restrained  in  their  official 
acts  when  it  appears  that  they  are  proceeding  withont 
lawfal  authority.  Appeal  of  the  County  of  Delaware, 
112. 

County  Commissioners  cannot  be  controlled  in  their 
discretion  as  to  building  a  county  bridge,  on  an  allega- 
tion that  by  sach  construction  they  are  interfering 
with  the  plaintiff's  water  rights ;  if  the  allegation  is 
true  there  is  a  remedy  by  action  on  the  case.    Id. 

INSURANCE.  Fire  Insurance.  Where  a 
policy  contains  a  condition,  avoiding  it  in  case  the 
premises  insured  shall  be  after  its  date  incumbered, 
and  the  assured  shall  fail  to  give  a  written  notice  of 
the  incumbrance  to  the  insurer ;  and  a  Judgment  is 
afterwards  entered  against  the  assured,  and  he  gives 
na  notice  thereof,  that  the  judgment  is  upon  an  official 
bond,  with  warrant  to  confess,  entered  up  in  violation 
of  an  agreement  made  at  the  time  the  bond  was  given, 
and  that  the  assured  never  knew  of  the  entry  until 
after  the  premises  were  destroyed  by  fire,  the  policy 
is  not  avoided.  Pennsylvania  liut.  Fire  Ins.  Co.  v. 
Schmidt,  258. 

Semblej  under  such  a  condition  that  where  some  of 
the  incumbrances  upon  an  insured  property  at  the 
time  of  insurance  are  paid  off,  and  new  incumbrances 
of  a  less  amount  are  imposed  before  the  occurring  of 
the  loss,  so  that  the  incumbrance  at  the  time  of  the 
lo68  is  less  than  at  the  time  of  the  issue  of  the  policy, 
the  policy  will  not  be  avoided.     Id. 

While  merely  sending  for  proof  of  loss  does  not 
prevent  the  insurer  from  declaring  a  policy  void  for 
breach  of  warranty  against  untrue  statements,  yet  a 
course  of  action  maintained  for  a  considerable  time 
after  the  loss,  and  with  full  knowledge  of  the  facts 
creating  the  breach,  whereby  the  insured  is  led  to  be- 
lieve that  the  policy  is  regarded  as  valid,  and  is  put  to 
trouble  and  expense  in  complying  with  demands  of 
the  insurer  apparently  looking  towards  a  settlement, 
will  estop  the  insurer  from  setting  up  the  breach. 
Niagara  Fire  Ins.  Co.  v.  Miller,  488. 

llie  warranty  that  the  insured  has  not  omitted  to 
state  information  material  to  the  risk,  is  not  broken  by 
an  omission  to  state  that  the  insured's  personal  prop- 
erty was  at  the  time  of  application  under  levy  by  the 
sheriff,  who  did  not  disturb  the  possession  by  the  in- 
sored,  unless  the  omission  was  made  with  knowledge 
on  the  part  of  the  insured  that  the  levy  was  regarded 
by  the  insurer  as  increasing  a  risk.     Id. 

Silence  of  an  insurer  when  asked  if  he  will  continue 
certain  policies  in  force,  is  not  to  be  interpreted  as  an  as- 
sent to  such  continuance.    Royal  Ins.  Co.  v,  Beatty,  59. 

Life  Inenranoe.  Where  the  defence  to  a  life 
policy  is  that  the  assured  falsely  stated  his  habits,  of 
life  to  be  temperate,  a  witness  may  be  asked  whether 
he  has  seen  the  insured  drunk,  for  the  question  may 
be  part  of  a  chain  showing  intemperate  habits.  U.  B. 
Mutual  Aid  Society  v.  0*Hara,  381. 

The  words  **  intemperate  habits'Mn  a  policy  of  in- 
surance mean  habits  so  far  intemperate  as  to  increase 
the  risk*    Id. 


INBVILAIfCB— Continued. 

A  false  answer  to  an  interrogatory  in  the  application 
will  prevent  recovery  on  the  poliey.     Id. 

Where  a  policy  of  insurance  refers  to  an  application 
therefor,  and  a  copy  of  the  application  is  not  attached 
to  the  policy  as  required  by  the  Act  of  May  11.  1881, 
the  application  does  not  form  part  of  the  contract  be- 
tween the  insurer  and  assured,  and  cannot  be  given  in 
evidence.     New  Era  Life  Asso.  v.  Musser,  445. 

Insurance  Companies.  Act  exempting  insurance 
companies  from  taxation  not  a  contract  protected  by 
the  Federal  Constitution.  See  Taxation.  ^tna 
Fire  Ins.  Co.  v.  City  of  Reading,  209.     See  Contract. 

INTERPLEADER.  The  applicant  for  an  inter- 
pleader must  as  a  general  rule  be  a  mere  stakeholder. 
If  he  have  any  personal  interest  in  the  result  of  the 
dispute,  qr  if  be  have  come  under  any  personal  obliga- 
tion to  either  party  thereto  independently  of  the  mere 
question  of  property,  he  cannot  be  relieved  by  an  order 
to  interplead  ;  but  the  mere  fact  that  a  contract  rela- 
tion exists  between  him  and  one  of  the  claimants  will 
not  in  all  cases  deprive  him  of  the  right  to  such  relief. 
Beohtel  v.  Sheafer,  65. 

Where  the  maker  of  a  due  bill,  who  is  sued  upon  it, 
admits  the  debt  and  offers  to  pay  the  money  into 
Court,  but  sets  up  that  the  money  due  is  claimed  by  a 
third  person  by  virtue  of  an  assignment ;  while  the 
l^etter  practice  is  to  order  the  money  into  Court,  an 
interpleader  may  nevertheless  be  granted.     Id. 

Interpleader  refused  where  the  applicant  had  been 
given  security  for  the  return  of  the  article  claimed,  if 
the  title  should  prove  not  to  be  in  the  plaintiff.  (C.  P.) 
Nichols  9.  Burnham,  152. 

Title  acquired  to  goods  by  a  sale  in  another  State, 
valid  there,  but  which  would  have  been  invalid  if 
made  in  Penn^iylvania,  will  be  sufficient  to  enable  a 
claimant  to  file  his  own  bond  in  a  sheriff's  inter- 
pleader.    (C.  P.)    Guttman  v.  Cole,  96# 

INTERSTATE  COMMERCE.  Property  des-  * 
tined  for  a  point  withont  the  State  and  in  custody  of 
the  carrier,  transportation  having  begun,  is  a  subject 
of  interstate  commerce  during  a  temporary  stoppage 
within  the  State,  and  as  such  is  as  fully  protected  from 
taxation  as  if  in  actual  motion.  (C.  P  )  Common- 
wealth V.  Delaware  and  Hudson  Canal  Co.,  406. 

Where  goods  or  passengers  are  carried  continuously 
from  one  point  in  the  State  to  another  therein,  the 
commerce  is  internal  and  not  interstate,  although  in 
the  course  of  the  transit  they  pass  within  the  bound- 
aries of  another  State.  (C.  P.)  Commonwealth  v. 
N.  Y.,  L.  B.  &  Western  R.  R.  Co.,  410. 

INTE8TAC7.     See  Will.     Aubert's  Appeal,  90. 

ISSUE.  The  word  issue  in  a  will  is  to  be  con- 
strued as  a  word  of  limitation  or  of  pnrchase,  as  will 
best  carry  out  the  intention  discoverable  fron»the  en* 
tire  will.    Reinoshl  v.  Shirk,  127. 

The  priiHa  facie  meaning  of  issue,  is  heirs  of  the 
body.     Id. 

Meaning  of  word  discussed.  (0.  C.)  Pepper's  Es- 
tate 271  388. 

ISSUE  DEVISAVIT  VEL  NON.  The  un- 
born children  to  whom  is  left  a  remainder  are  con- 
cluded by  the  result  of  an  issue  devitavit  vel  non^  to 
which  the  particular  tenant  is  a  party.  MoCay  o« 
Clapton,  98. 

JAIL.  The  Jail  of  Philadelphia  is  under  the  con- 
trol of  the  inspectors  of  the  Philadelphia  County 
Prison,  and  not  of  the  sheriff.   K«*im  v.  Saunders.  372. 

JUDG-E.  A  Judge  of  the  Quarter  Sessions  is  a 
committing  magistrate.  When  sitting  as  such  he 
should  be  careful  to  make  a  record  of  bis  action,  so 
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that  not  only  the  holding  to  bail  shall  appear,  bat  the 
reason  of  the  holding.  March  o.  Commonwealth,  566. 
See  Fbacticb. 

JUDQMBNT.  A  Court  has  power  daring  the 
term  at  whioh  a  judgment  is  entered  to  vaoate  or  strike 
off  the  same ;  after  the  term  such  power,  as  a  general 
rale,  ceases.     City  o.  Conlston,  71. 

A  judgment  may,  however,  be  stricken  off  after 
term  where  the  parties  agree  thereto,  and  the  agree- 
ment Q^ay  be  either  express  or  implied  ;  it  may  be  im- 
plied from  proceeding  to  trial  without  objection  after 
the  judgment  has  been  entered.     Id. 

Whether  an  order  of  approval  of  a  report  of  bridge 
viewers,  made  in  the  routine  work  of  the  Quarter 
Sessions,  without  notice  to  those  affected  by  it,  is  a 
judgment*  of  the  same  degree  as  one  enterod  after 
notice,  or  by  virtue  of  a  warrant,  doubled*  In  re 
Nescopeck  Bridge,  426. 

An  attorney's  authority  to  confess  judgment  need 
not  be  in  writing.     Limbert's  Appeal,  20. 

JUDQMBNT  NOTB.  Attorney's  commissions 
are  not  payable  when  judgment  has  been  entered  on  a 
judgment  note  before  demand  of  payment.  Johnson  v. 
Marsh,  570. 

A  judgment  note,  although  containing  authority  to 
confess  judgment,  is  not  strictly  a  warrant  of  attorney. 
Swartz's  Appeal,  150. 

JX7STICB  OF  THB  PBACB.  See  Appbalb. 
Deihm  v.  Suell,  176  ;  Ely  v.  Stanton,  502. 

LACHBS.  A  delay  of  three  years  in  making 
claim  under  the  Widows'  Exemption  Act  (April  14, 
1851),  is  fatal  to  the  claim.     Kems's  Appeal,  499. 

Where  one,  who  has  a  right  to  have  the  personal 
estate  of  a  decedent  applied  to  the  discharge  of  a  mort- 
gage, takes  the  land  covered  thereby  at  a  valuation 
in  partition,  and  gives  bonds  to  the  other  heirs  for 
their  shares  of  said  valuation,  and  for  thirteen  years 
treats  the  mortgage  as  an  obligation  which  he  is 
bound  to  pay,  he  cannot  after  the  personal  estate  has 
been  distributed  have  the  partition  proceedings  set 
aside  or  ask  that  the  bonds  be  proportionately  abated. 
Leibert's  Appeal,  289. 

LANDLORD  AND  TBNANT.  C.  leased  cer- 
tain  property  to  D.  During  the  term  the  property  was 
sold  at  sheriff's  sale,  and  D.  was  notified  of  the  sale.  C. 
was  held  entitled  to  subsequently  accruing  rent. 
(C.  P.)  Foulke  V,  Cox,  153.  [N.  B.— Though  it  does 
not  appear  in  the  report,  presumably  the  sheriff's  deed 
had  not  been  acknowledged.] 

Where  a  lessor  from  year  to  year  sells  the  demised 
premises  and  the  vendee  afterwards  receives  rent  from 
the  lessee  and  gives  a  receipt  therefor  which  consti- 
tutes a. new  lease  from  a  given  date,  or  modifies  the 
former  lease  by  fixing  the  same  date  as  the  beginning 
of  the  ensuing  year,  a  notice  to  quit  given  three 
months  before  the  expiration  of  a  year  from  the  said 
date  is  effectual.     Rothermel  v,  Dumn,  324. 

LBQACT.  A  will  providing  that  a  daughter  shall 
have  certain  provision  out  of  the  testator's  homestead, 
and  in  case  that  shall  prove  insufficient  for  her  sup- 
port, that  the  sum  of  $100  shall  be  paid  to  her  annu- 
ally out  of  the  proceeds  of  the  rent  of  an  ore  bed, 
gives  a  legacy  which  is  charged  upon  land.  Brotz- 
man's  Appeal,  318. 

LIBBL.  The  truth  is  a  defence  in  a  civil  action 
for  libel.    Press  Co.  v,  Stewart,  294. 

A  criticism  of  a  school  and  of  the  keeper  thereof  who 
holds  himself  out  by  advertisement  and  signs  as  a 
teacher  of  youth,  is  privileged  within  the  rule  that 
where  a  libel  is  alleged  and  the  subject  thereof  is  mat- 


LIBBL—  Continued, 

ter  proper  for  public    information,  malioe  must  be 

shown  to  sustain  a  recovery.    Id. 

Article  held  not  a  libel.     Id. 

LIBN.  Lien  of  recognisance  in  Orphans'  Court  on 
partition.    See  Partition.    Leibert's  Appeal,  287. 

Lien  of  mortgage  applied  to  royalties  for  minerals. 
See  MoRTOAOB.     Duff's  Appeal,  491. 

One  claiming  the  benefit  of  the  Act  of  April  9,  1872, 
giving  a  lien  for  certain  labor,  must  bring  himself 
clearly  within  the  description  of  persons  entitled  to  its 
advantages,  and  that  he  is  within  such  description 
must  appear  affirmatively  in  the  elaim  for  the  lien. 
Ely  V.  Stanton,  502. 

LIFB  TBNANT.  Under  the  Act  of  May  17, 1871, 
a  tenant  for  life  of  personalty  is  entitled, on  giving  se- 
curity to  protect  the  rights  of  the  remainderman,  to 
the  possession  of  the  fund,  irrespective  of  the  charac- 
ter of  any  trust  by  which  the  principal  fund  may  be 
controlled,  except  where  the  trust  is  intended  to  bo 
preserved  for  the  benefit  of  the  ee$tui  que  trust  him- 
self, as  in  the  case  of  a  spendthrift  trust,  or  a  trust  for 
separate  use.     (O.  C.)    Oakford's  Estate,  575. 

Existence  of  life  tenancy  defeating  partition.  See 
Pabtitioit.     (0.  C.)    Joyce's  EsUte,  510. 

LIQUOR  LICBNSB.  The  Act  of  May  13, 1887, 
relating  to  the  sale  of  liquor,  repeals  the  Act  of  April 
3,  1872,  and  is  constitutional.  Commonwealth  ex  rel. 
Stein  V,  McCandless,  162. 

<  No  person  has  any  property  in  the  right  to  sell 
liquor.     In  re  petition  of  Randenbusoh,  432. 

Under  the  Act  of  May  13, 1887,  the  Court  of  Quarter 
Sessions  is  not  compelled  to  issue  a  license  to  every 
respectable  man  who  applies  for  it,  is  unobjected  to, 
and  who  has  not  violated  any  liquor  law ;  but  it  may 
in  its  discretion  refuse  a  license,  even  if  it  act  upon  its 
own  knowledge  in  determining  as  to  the  fitness  of  the 
applicant,  and  whether  his  house  is  necessary  for  the 
public  accommodatiou.     Id. 

Upon  an  indictment  under  an  Act  prohibiting  the 
sale  of  vinous  liqnors,  it  is  not  necessary  to  prove  that 
the  liquors  sold  were  intoxicating.  Hatfield  v.  Comth, 
455. 

LIMITATIONS,  STATUTB  OF.  In  an  action 
for  negligence,  denial  of  liability  by  the  defendant, 
and  assertion  that  the  injury  was  caused  by  the  negli- 
gence of  another,  do  not  constitute  such  fraud  as  tolls 
the  Statute  of  Limitations.  (C.  P.)  Young  v.  Kline, 
443. 

Effect  of  Art.  III.,  §  21  of  the  Constitution,  on  limita- 
tion of  action  against  corporations.  (C.  P.)  Dowling 
V,  River  Front  R.  R.  Co.,  527. 

An  indictment,  which  sets  out  that  for  more  than 
three  years  after  the  commis»ion  'of  the  offence 
charged,  the  defendant  was  absent  from  the  State,  and 
only  returned  four  months  before  the  indictment  was 
found,  is  sufficient  to  bring  the  case  within  the  ex- 
ception to  the  Statute  of  Limitations  ip  criminal 
matters.     Rosenberger  v.  Commonwealth,  238. 

The  injury  done  to  an  abutting  property  by  a  change 
of  grade  of  a  street  is  complete  when  the  grade  is 
changed,  and  any  remedy  therefor,  whether  by  action 
or  by  a  petition  for  the  appointment  of  viewers,  must  be 
brought  within  six  years  from  the  acoming  of  the  right 
of  action.     Landes  v.  Borough  of  Norristown,  212. 

A.  bequeathed  his  estate,  including  a  note  of  C.  to 
B.,  who  died  before  she  had  collected  the  note,  C. 
promised  B.'s  executor,  who  after  the  promise  took 
out  letters  d.  b.  n.  on  A.'s  estate,  to  pay  the  note ;  held^ 
that  the  promise  was  not  made  to  a  stranger,  and 
tolled  the  Statute  of  Limitations.  Croman  et  aL  v. 
Stnll,  82. 
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in  a  return  any  facts  or  answer  for  any  breach  of  dnty 
not  set  ont  or  assigned  in  the  writ.  Buffalo,  N.  Y. , 
and  Philadelphia  R.  R.  v.  Commonwealth,  513. 

Mamdamns  execntion  still  in  force  in  Philadelphia. 
(C.  P.)     Beta  V.  City  of  Philadelphia,  156. 

MAR8HALLINO  OF  ASSETS.  Sea  Sobro- 
OATioN.     Robeson's  Appeal,  159. 

MASTBR  AND  SERVANT — Where  a  servant 
for  a  long  period  makes  no  demand  for  wages,  a  pre- 
samption  of  fact  arises  that  the  wages  have  been  paid 
or  that  the  services  were  performed  on  the  understand- 
ing that  no  wages  were  to  be  paid.  Ranninger*s  Ap* 
peal,  92. 

Saoh  presumption  is  rebuttable.  Case  in  which  pre- 
sumption was  held  rebutted.    Id. 

An  employ^  of  a  natural  gas  company  defendant 
was  injured  by  an  explosion  caused  by  a  fellow-work- 
man striking  a  match  to  light  his  pipe';  Ae/cf,  error 
to  submit  the  case  to  a  Jury.  Allegheny  Heating  Co. 
V.  Rohan,  135. 

In  an  action  by  a  servant  against  his  master  for  in- 
juries received  in  the  course  of  his  employment,  the 
burden  of  proving  negligence  is  upon  the  plaintiff. 
Phila.  &  Reading  R.  R.  Co.  v,  Hughes,  166. 

The  rule  that  a  master  must  fbruish  to  his  servant 
safe  appliances  with  which  to  work,  does  not  require 
him  to  furnish  the  very  best  machinery,  or  the  latest 
device  against  danger,  but  only  such  as  is  reasonably 
safe  and  in  common  use.     Id. 

If  knowing  the  appliance  with  which  he  is  to  work 
to  be  defective  or  dangerous,  a  servant  continues  to 
work  therewith,  he  assumes  the  risk  of  injury  there- 
from. Phila.  &  Read.  R.  R.  Co.  v.  Hughes,  166  ;  N.  Y. 
L.  £.  &  W.  R.  R.  Co.  V.  Lyons,  277 ;  Barkdoll  v. 
Penna.  R.  R.  Co.,  281. 

In  the  absence  of  proof  the  presumption  is  that  the 
material  of  appliances  furnished  by  an  employd  are 
good.    Id. 

An  employer  is  bound  to  exercise  ordinary  care  in 
the  maintenance  of  appliances,  placed  in  the  hands  of 
his  employes,  in  a  safe  condition;  if  however,  he  provide 
for  a  reasonable  inspection  by  skilful  persons  he  has  . 
fulfilled  his  duty,  unless  he  know  that  the  inspection 
is  defectively  conducted  ;  he  is  not  bound  to  exercise 
such  constant  examinatiop  as  wonld  be  incompatible 
with  business.     Id. 

While  a  servant  assumes  the  risks  of  his  employ- 
ment, yet  if  the  master  by  a  negligent  act  not  in- 
volved in  or  reasonably  incident  to  the  employment 
causes  the  servant,  not  being  guilty  of  contribntofy 
negligence,  to  receive  a  personal  injury,  he  is  liable 
therefor.     Woodward  r.  Shumpp,  483. 

Where  the  measure  of  care  to  be  exercised  by  a  ser- 
vant is  varied  by  the  act  of  the  employer,  the  question 
whether  the  former  has  contributed  by  his  negligence 
to  the  injury,  is  for  the  Jury.     Id. 

Obligation  of  master  to  instruct  or  inform  servant  of 
dangerous  machinery.  See  Nbgugbkcb.  Delaware  River 
Iron  Ship  Building  and  Engine  Works  v.  Nuttall,  100. 

One  employing  an  independent  contractor  is  not 
liable  for  his  negligence.  This  principle  applied  to 
the  case  of  a  natural  gas  company  and  a  contractor 
employed  to  construct  its  line  of  pipe.  Chartiers  Val- 
ley Gas  Co.  V.  Lynch,  44. 

Liability  of  master  to  exemplary  damages  for  fault 
of  servant.  See  Damages.  Phila.  Traction  Co.  v. 
Orbann,  76. 

MECHANIC'S  LIEN.  Buildings,  such  as  a 
boiler  house,  filter  house,  etc.,  forming  the  plant  of  an 
oil  refinery,  are  subject  to  a  mechanic's  lien.  Short 
V.  MUler  &  Co.,  482. 


LIMITATIONS,  STATUTE  OF-- Continued. 

**  In  case  they  (the  other  parties  to  a  note)  don't  pay 
it,  let  me  know  it,  then  I  will  pay  it ;  I  don't  want  to 
have  any  trouble  further,"  is  a  sufficient  promise  to 
remove  the  bar  of  the  Statute  of  Limitations.    Id. 

Acknowledgment  of  liability  made  by  one,  who  holds 
a  fund  for  a  specified  purpose,  to  a  stranger  or  to  a  con- 
tributor to  the  fund,  who  has  given  up  all  claim  to  it, 
is  not  such  an  acknowledgment  as  will  toll  the  Statute 
of  Limitations.     Hostetter  v.  Hoi  linger,  73. 

One  who  receives  money  to  be  paid  to  another,  or  to 
be  applied  to  a  particular  purpose,  and  who  fails  to  do 
so,  is  within  the  Statute  of  Limitations,  there  being  no 
such  technical  trust  as  is  exclusively  cognisable  in 
equity.    Id. 

Where  an  owner  of  oumbersoii^e  machinery  is  re- 
quested by  the  plaintiff,  to  whom  the  premises  upon 
which  it  is  have  been  sold,  to  remove  the  same,  and 
refuses  to  do  so,  the  plaintiff*s  action  is  not  barred  by 
the  lapse  of  six  years  from  such  refusal ;  the  injury  is 
a  continuing  one,  and  be  may  recover  damages  for  the 
illegal  occupation  of  his  premises  for  six  years  before 
the  bringing  of  tbe  action.     Barclay  t;.  Grove,  202. 

When  too  late  to  interpose  plea  of  Statute  of  Limita- 
tions in  equity.    Rioketts's  Appeal,  229. 

Between  vendor  and  vendee.  See  Bennett  v,  Mor- 
rison, 457. 

See  Gboukx>-Rbiit.     Biddle  v,  Hooven,  390. 

LI7NAC7.  A  chancellor  has  no  power  at  the 
instance  of  a  third  person  to  institute  a  summary  in- 
quiry as  to  the  sanity  of  a  suitor  before  him,  declare 
him  insane,  and  appoint  a  trustee  to  control  his  prop- 
erty and  protect  his  interests  in  the  suit.  Chas.' 
Menrer's  Appeal,  107. 

Proceedings  to  declare  a  person  insane  must  be  under 
the  Act  of.  June  13, 1836,  and  its  provisions  must  be 
strictly  pursued.     Id. 

Origin  of  chancery  Jurisdiction  in  lunacy  matters  in 
England.     Id. 

Where  party  to  suit  in  equity  becomes  insane  the 
chancellor  may  make  such  orders  as  will  preserve  the 
status  of  the  cause  and  afford  an  opportunity  for 
regular  proceedings  in  lunacy.     Id. 

The  Court  having  Jurisdiction  of  accounts  of  com- 
mittee, cannot  decree  the  payment  by  him  of  pro- 
fessional (medical)  services  rendered  to  thb  lunatic 
prior  to  the  issue  of  the  commission  de  lunatico  in- 
guirendoy  whose  value  has  not  been  ascertained  Judi- 
cially or  by  agreement,  and  which  were  not  part  of  the 
proceedings  in  lunacy.    Appeal  of  Rogers,  138. 

The  decree  of  the  Common  Pleas,  based  on  a  finding 
in  lunacy,  fully  protects  a  committee  who  obeys  the 
the  same.     Halsey's  Appeal,  404. 

Practice  in  criminal  cases  where  lunacy  is  alleged 
at  time  of  arraignment.  See  Cbimihal  Law.  Webber 
t).  Com'th,  413. 

MALICIOUS  PROSECUTION.  In  an  action 
for  malicious  prosecution,  evidence  of  the  filthy  con- 
dition o/  the  cell  in  which  the  plaintiff  was  confined, 
and  of  other  discomforts  of  the  prison,  is  not  admis- 
sible.   Zebley  v.  Storey,  68. 

A  discharge  upon  habeas  corpus  is  suoh  a  termina- 
tion of  a  prosecution  as  will  enable  the  relator  lo 
bring  an  action  for  malicious  prosecution.    Id. 

That  counsel  of  defendant  advised  him  that  it  was 
his  duty  to  prosecute  the  plaintiff,  is  not  admissible 
in  evidence  for  the  defendant.     Id. 

MANDAMUS.  A  mandamus  will  lie  to  compel 
a  subordinate  to  act,  but  not  to  compel  him  to  act  in 
a  particular  way.  Commonwealth  v,  McLaughlin,  478. 

A  defendant  in  a  mandamus  is  not  bound  to  traverse 
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MECHANICS  lilBTX^ Continued. 

A  claim  for  hunling  tools  or  for  use  of  tools  !s  not  a 
subject  of  a  mechanio's  lien.  (C.  P.)  Hawkej  v.  City 
Mission  etal,^  575. 

Lien  for  electric  light  wires  not  stricken  off.  (C.  P.) 
Gardner  v,  Gibson,  121. 

The  furnishing  by  a  contractor,  after  the  completion 
of  a  building,  of  material.wbich  merely  takes  the  place 
of  defectire  material  previously  pnt  in  and  charged 
for,  will  not  extend  the  time  for  filing  a  lien.  Wwneu's 
Homoeopathic  Ass*n.  v,  Harrison,  326. 

A  portable  laundry  stove  with  piping  to  connect  it 
with  a  brick  chimney  and  adapted  as  well  for  use  in 
one  laundry  as  in  anotberi  will  not  sustain  a  me- 
chanic's lien.    Id. 

Where  the  holder  of  an  equitable  title  makes  a  con- 
tract for  building  auder  which  materials  are  furnished, 
the  material  man  cannot  support  a  lien  filed  against 
a  subsequent  purchaser  of  •  the  legal  title  of  the  pre- 
mises, without  showing  that  he  was  also  the  owner  of 
the  equitable  title  of  the  person  ordering  the  material. 
Weaver  v.  Sheeler,  22.  ' 

A  general  release  expressed  to  be  of  all  liens  that 
the  releasors  have  or  might  or  could  have  against  the 
building,  made  before  the  work  has  been  begun,  or  at 
any  time  during  its  progress,  releases  the  building  as 
eflTeotuall/  as  though  made  after  its  completion. 
Brown  v,  Williams,  328. 

The  provision  of  the  Act  of  June  17, 1887,  limiting 
the  time  within  which  a  lien  may  be  filed  by  a  sub- 
contractor, mechanic  or  laborer,  to  siity  days  after  the 
conclusion  of  the  work,  is  not  retrospective.  (C.  P.) 
Gibson  v.  Women's  Homoeopathic  Association,  63. 

The  Act  of  June  17, 1887  (mechanics*  liens),  is  con- 
stitutional. (C.  P.)  Roth  V.  Hobson,  64.  So  held  as 
to  second  section,  but  aliter  as  to  first  section.  (C.  P.) 
Gardner  v.  Gibson,  121. 

Where  within  ten  days  after  delivery  of  material  to 
a  building  notice  is  not  given  as  required  by  the  Act 
of  June  17, 1887,  a  lien  filed  for  such  material  will  be 
stricken  off.     (C.  P.)     Roth  t^.  Hobson,  64. 

BftBRGER.  A  judgment  on  one  of  several  bonds 
secured  by  a  recognizance  in  the  Orphans'  Court,  does 
not  sweep  or  extinguish,  pro  tanto^  the  recognizance. 
Leibert's  Appeal,  287. 

Where  a  judgment  is  ta]^en  on  a  scire  facias  sur 
mortgage,  the  mortgage  is  so  far  merged  in  the  judg- 
ment as  to  be  no  longer  subject  to  attack.  Murray  v. 
Weigle,  235. 

MINING.  A  royalty  paid  for  coal  or  mineral 
taken  is  not  a  rent  but  a  part  of  the  corpus  of  the  es- 
Ute.  DnflPs  Appeal,  491.  See  Bubfacb  Suppobt.  Wil- 
liams V.  Hay,  469. 

MINOR'S  'WAQBS.  See  Hosbakd  avd  Wipe. 
Enstice  v,  Plymoc^h  Coal  Co.,  430. 

MORTGAOE.  Since  the  Act  of  June  8, 1881,  a 
deed  absolute  on  its  face  can  be  converted  into  a  mort- 
gage only  by  a  defeasance  in  writing  of  even  date, 
signed,  sealed,  acknowledged,  delivered,  and,  within 
sixty  days  from  its  execution,  recorded.  Sankey  v. 
Hawley,  550. 

The  Act  of  June  8, 1881,  is  of  effect  as  between  the 
immediate  parties  to  the  deed.    Id. 

The  lien  of  a  mortgage  attaches  to  royalties  paid  for 
mineral  taken  from  the  mortgaged  premises.  Duff's 
Appeal,  491. 

A  title  obtained  by  the  purchaser,  not  a  party  to  the 
proceedings,  at  a  sale  on-  a  levari  facias,  cannot  be  in- 
validated by  the  fact  that  the  sale  was  in  enforcement 
of  a  mortgage,  authorized  by  an  order  of  the  Orphans' 
Court,  unconfirmed  and  to  which  no  return  was  made. 
Murray  v.  Weigle,  235. 


tAO'RTQrlLQr'B^Continued. 

In  a  scire  facias  npon  a  mortgage  given  to  secure 
money  alleged  to  be  due  to  an  administrator,  the  final 
account  of  the  administrator  may  be  given  in  evideooe 
to  show  that  no  money  was  doe  him.  Bager  o,  Lind- 
sey,  179. 

A  sale  of  premises  for  arrears  of  a  ground-rent  ante- 
dating a  mortgage  will  discharge  the  mortgage  although 
the  purchaser  is  the  husband  of  one  of  the  heirs  to 
whom  the  property  had  descended,  subject  to  the  mort- 
gage and  ground-rent,  but  who  had  never  reduced  It 
to  possession.     Rushton  o.  Lippincott,  97. 

Two  returns  of  nihil  habet,  on  a  scire  facias  tur  mort- 
gage, are  equivalent  to  a  service  although  the  mort- 
gagor be  dead  at  the  time  the  writ  issues.  Murray 
V.  Weigle,  235. 

MUNICIPAL  CLAIM.  Judgment  on  a  muni- 
cipal claim  must  be  obtained  within  five  years  from 
the  issue  of  the  original  scire  facias ;  the  time  cannot 
be  extendedv  by  the  issue  of  alias  and  pluries  writs. 
(C.  P.)    City  of  Phila.  v.  Carr,  444. 

Where,  by  a  contract  for  the  laying  of  a  street,  the 
municipality  is  not  to  be  liable  for  the  cost  thereof, 
but  is  to  permit  the  contractor  to  file  liens  therefor 
against  the  owners  of  property  abutting  on  the  street, 
in  an  action  to  enforce  payment  of  the  lien  the  pro- 
perty owner  may  defend  on  the  ground  that  the  work 
was  worthless,  or  claim  a  deduction  for  defects  which 
do  not  go  so  far  as  to  destroy  the  nsefulness  of  the 
pavement.    City  of  Erie  o.  Butler,  459. 

MUNICIPAL  LIEN.  A  lien  held  properly  filed 
as  against  one  lot,  although  composed  of  two  parts, 
which  came  to  defendant  at  different  times  and  from 
different  owners,  where  the  size  of  one  lot  showed  that 
it  was  incapable  of  separate  use  and  was  really  part 
of  a  large  lot.     (C.  P.)    City  v.  Allen,  153. 

NBG-LIQENCB.  In  an  action  for  injuries  result- 
ing from  negligence,  where  both  plaintiff  and  defend- 
ant were  required  to  use  care,  the  question  for  the 
jury  is  who  was  negligent.    Schmidt  t;.  MoGill,  485. 

The  mere^happening  of  injury  to  a  passenger  while 
in  the  hands  of  a  carrier  raises  a  prima  facie  presump- 
tion of  negligence  on  the  part  of  the  carrier.  Spear 
r.  P.  W.  &  B.  R.  R.  Co.,  87. 

Where  one  is  injured  in  attempting  to  board  a  car, 
as  he  has  not  yet  placed  himself  in  the  carrier's  hands 
he  must  show  positively  negligence  upon  the  part  of 
the  carrier  to  sustain  a  recovery.  Stager  r.  Ridge 
Ave.  Pass.  R.  W.  Co.,  131. 

Where  a  presumption  of  negligence  has  arisen,  it  fs 
error  for  the  Court  to  take  the  case  from  the  jury  by 
a  binding  charge,  even  where  the  evidence  rebutting 
the  presumption  is  very  strong.  Spear  v.  P.  W.  & 
B.  R.  R.  Co.,  87. 

A  passenger  was  injured  by  an  explosion  on  the  de- 
fendant's steamer;  no  cause  of  the  explosion  was 
shown,  but  the  defendant  showed  that  the  explosion 
was  not  of  the  boiler  or  machinery  of  the  boat,  and 
that  it  was  not  caused  by  gunpowder  or  petroleum ; 
there  was  some  evidence  in  support  of  a  theory  that 
dynamite  had  been  taken  upon  the  boat  just  before  it 
left  its  wharf  by  some  unknown  person :  held^  error  to 
give  binding  instructions  to  find  for  the  defendant.  Id. 

A  brakeman,  sent  at  night  to  fiag  a  train,  which  he 
had  the  right  to  bring  to  a  full  stop,  attempted  to  board 
the  engine,  which  was  in  motion,  by  a  step  whioh  was 
unusually  high,  of  which  fact  the  brakeman  had  full 
knowledge;  at  the  time  of  the  attempt  to  board,  the 
brakeman  held  in  his  hand  two  lanterns, — he  fell  and 
was  hurt ;  held^  guilty  of  contributory  negligenoe.  N. 
Y.  L.  B.  &  W.  R.  R.  Co.  v.  Lyons,  277. 
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RBGLiaENCB—  ConHnu^d. 

It  i0  negligence  per  ae  to  J  amp  off  from  a  mo^ng 
railroad  train.    MoClintook  v.  Panna.  R.  B.  Co.,  133. 

An  attempt  to  get  opon  a  slowly  moving  street  car  is 
not  negligence  per  $e  ;  whether  it  is  so  in  anj  particu- 
lar instance  is  for  the  jai/.  Stager  v.  Ridge  Avenae 
Pass.  R.  W.  Co.,  131. 

Whether  an  attempt  to  get  opon  the  nninclosed  front 
platform  of  a  street  oar  is  negligence  is  a  qnestion  for 
the  Jury  nnder  the  circamstances  of  the  particular 
oase.    Id. 

A  brakeman  Injared  bj  the  breaking  of  the  shaffc  of 
the  brake,  which  had  not  been  inspected  on  the  day 
of  the  accident  by  the  car  inspector,  the  company  held 
not  liable.  (C.  P.)  Donaghy  v.  Phila.  &  Rea<ling  R. 
R.  Co.,  164. 

A  freight  oar  on  a  train  was  dilapidated  and  without 
bumpers,  guards  or  proper  coupling  apparatus,  and 
was  being  taken  to  its  destination  to  be  unloaded, 
marked  **for  the  shop;"  the  plaintiff,  a  brakeman, 
with  full  knowledge^f  the  condition  of  the  car,  un- 
dertook to  couple  it  and  another  car  while  he  stood  be- 
tween tbe  two  cars,  although  warned  of  the  danger, 
and  although  another  brakeman  offered  to  couple  the 
oars  from  on  top;  held,  guilty  of  contributory  negli- 
gence.    Baricdoll  v.  Penna.  R.  R.  Co.,  281. 

It  is  not  negligence  for  a  railroad  company  to  hare 
npon  ita  train  a  loade4  freight  car  which  has  Just  be- 
come dilapidated  and  unsafe,  and  which  it  is  taking 
to  where  it  can  be  properly  unloaded  and  repaired. 
Id. 

In  an  action  to  recover  for  the  burning  of  property, 
ignited  by  sparks  fN>m  a  locomotive,  the  sole  question 
is  whether  the  spark  arresters  were  up  to  the  standard 
of  arresters  which  the  defendant  was  bound  to  use ; 
hence  it  is  error  to  admit  evidence  that  the  defendant 
was  in  the  habit  of  refusing  to  adopt  certain  appliances 
modiiying  the  emission  of  smoke  from  locomotives 
until  after  the  patents  upon  them  had  expired.  Pa. 
R.  R.  Co.  V.  Page,  52. 

The  test  of  the  question  whether  the  neglect  to  pro- 
vide a  certain  known  appliance  constitutes  negligence 
is  whether  the  appliance  is  in  general  use.  Delaware 
River  Iron  Ship  Building  and  Engine  Works  v.  Nuttall, 
100. 

Omission  to  provide  a  "  spreader"  held  not  negli- 
gence.   Id. 

It  is  not  negligence  on  the  part  of  an  employer  to 
omit  to  inform  an  emplo>^  sent  to  carry  lumber  to  be 
sawed,  and  wjio  has  worked  in  the  same  room  in  which 
the  work  is  to  be  done  for  several  weeks,  that  a  cir- 
cular saw  is  a  dangerous  machine.     Id. 

The  plaintiff,  a  boy,  unaccustomed  to  such  work,  was 
aent  to  drive  a  mule  car,  and  at  the  proper  time  to 
detach  tbe  mule  and  allow  the  oar  to  run  down  by 
gravity  ;  he  stopped  the  mule  and  attempted  to  detach 
him,  when  the  animal  started  and  the  stretcher,  by 
which  it  was  attached  to  the  car,  struck  and  injured 
the  boy :  the  mule  was  said  to  be  vicious,  but  the  ac- 
cident did  not  appear  to  have  resulted  from  any  vicious 
action ;  heidt  there  was  no  evidence  of  negligence  on 
the  part  of  the  employer,  a  mining  company,  and  that 
the  case  should  not  have  been  submitted  to  the  jury. 
Fittston  Coal  Co.  v.  McNulty,  472. 

A  railroad  being  laid  on  a  street  with  planks  between 
the  tracks  for  a  portion  of  the  distance,  the  crossings, 
which  are  continuations  of  the  sidewalk,  being  in  good 
oondition,  it  is  negligence  for  a  lame  man,  familiar  with 
the  locality,  to  attempt  to  cross  the  tracks  diagonally, 
and  if  in  so  doing  he  strike  the  end  of  the  planking, 
fall,  and  injure  himself,  he  cannot  recover.  DeL,Lack. 
&  West.  R.  R.  Co.  V.  Cadow,  616. 


NSaLiaBNCE— Cofi^'fitMcf. 

Defendant  in  making  a  trench  for  a  sewer  connec- 
tion, which  extended  from  the  curb  to  within  four  feet 
of  the  house,  threw  up  on  the  side  of  the  trench  the 
earth  taken  out,  making  a  bank  three  feet  high  and 
Ave  feet  broad  at  the  base ;  held,  that  the  defendant 
was  not  guilty  of  negligence.    Barnes  v.  Sowdeu,  81. 

A  person  passed  around  a  bank  of  earth  by  a  trench 
lo  an  unbroken  strip  of  sidewalk  between  the  head  of 
the  tiifich  and  a  shop  window,  stopped  to  look  in  the 
window,  and  then,  instead  of  passing  aloufl^  the  side- 
walk, stepped  backward,  and  fell  into  the  ditch ;  held, 
guilty  of  contributory  negligence.     Id. 

A  sidewalk  had  been  negligently  left  out  of  repair 
by  borough  authorities,  and  a  man,  whose  horses 
had  been  left  untied  tnd  had  run  off,  in  running  after 
his  horses,  in  ignorance  of  the  oondition  of  the  side- 
walk and  in  the  dark,  fell  in  consequence  of  the  bad 
state  of  the  sidewalk  and  was  injured;  held^  the  ques- 
tion of  contributory  negligence  was  for  tbe  jury. 
Borough  of  Shenandoah  v.  Brdman,  663. 

It  is  negligence  on  the  part  of  a  townphip  to  allow 
objects,  likely  to  frighten  roadworthy  horses,  to  remain 
upon  the  public  highway  after  notice,  express  or  im- 
plied.   Township  of  North  Manheim  v,  Arnold,  218. 

Barrels  having  been  suffered  for  several  weeks  to  re- 
main on  the  sidewalk,  under  or  close  to  an  awning-pos^ 
and  rod,  a  small  child  climbed  up  to  the  rod  by  means 
of  the  barrels,  fell,  and  was  killed  by  one  of  the  bar- 
rels falling  on  him  as  he  lay  in  the  street ;  held,  there 
was  no  such  negligence  with  reference  to  the  main- 
tenance of  the  highway  as  would  render  the  munici- 
pality liable.    Qaughan  v.  Philadelphia,  247. 

It  is  not  error  to  refuse  to  charge  in  an  action  for 
injuries  resulting  from  negligent  driving  in  the  public 
streets  of  a  city,  that  if  the  driver  was  travelling  in  an 
ordinary  manner  the  defendant  was  not  liable  for  an 
injury  resulting  from  the  use  of  the  public  street. 
Schmidt  V.  MoGiil,  485. 

Want  of  diligence  in  presentation  of  check  of  third 
person  received  from  debtor  renders  taker  liable  for 
loss  sustained  therefrom  by  the  debtor.  See  Patmhit. 
Kilpatriok  v.  Home  B.  &  L.  Asso.,  117. 

NE'W  TRIAL.  Shortly  before  the  trial  of  a  cause, 
the  counsel  for  plaintiff  informed  a  newspaper  reporter 
that  on  a  former  trial  of  the  same  ease  a  ;rerdict  of 
$8000  had  been  given:  the  fact  appeared  in  the  daily 
papers  before  the  verdict  on  the  second  trial,  which 
was  also  for  $8000.  New  trial  granted.  (C.  P.) 
Hasson  v.  R.  R.  Co.,  96. 

NIHIL  HABET.  Effect  of  two  returns  of  nihil 
to  a  scire  facias  snr  mortgage  where  mortgagor  is  dead. . 
Murray  v.  Weigle,  235. 

NONSUIT.  Refusal  to  enter,  not  assignable  for 
error.    Borough  of  Shenandoah  v,  ^(dman,  553. 

NOTICE.  One  who  buys  stock  in  a  partnership 
association  limited,  from  the  treasurer  thereof,  and 
pays  the  par  value  of  the  stock,  is  chargeable  with 
notice  of  the  manner  in  which  the  association  was  or- 
ganized, and  of  all  such  other  facts  in  connection 
therewith  that  inquiry  would  have  developed.  Hill, 
Keiser  &  Co.  v.  Stetler,  255. 

What  notice  required  to  relieve  retiring  partner  from 
responsibility.  See  Pabthmbshif.  Forepaugh  v.  Baker. 
299. 

Where  stockholders  of  a  company  have  knowledge 
that  a  trustee  for  the  payment  of  the  company's  debts, 
to  whom  has  been  transferred  stock  for  the  purposes  of 
his  trust,  has  transferred  the  same  to  himself  and 
other  creditors  in  payment  of  the  debt,  and  the  trans- 
action also  appears  on  the  company's  books,  they  are 
affected  with  notice.    Patterson's  Appeal,  24. 
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NOTICE —  Continued* 

In  an  action  against  a  township  fbr  injury  caused  by 
allowing  certain  objects  to  remain  npou  the  highway, 
eyidence  that  similar  objects  had  been  repeatedly 
placed  at  the  same  point  npon  the  highway  preTiousIy 
to  the  arising  of  the  caase  of  action,  is  admissible  to 
prove  notice  to  the  township  oflicialB.  Township  of 
North  Manheim  v,  Arnold,  218. 

NUISANCE.  A  lead  works  is  not  to  be  deemed 
a  nuisance  simply  becanse  it  is  shown  that  a^rson 
residing  in  the  neighborhood,  who  is  pecnliarly  sns- 
oeptible  to  lead-poisoning,  has  been  poisoned  by  the 
lead  or  by  arsenic  nsed  in  its  manufacture*  Prioe  v. 
erants,  6. 

A  declaration  for  a  nuisance,  with  an  averment  of 
special  damages,  must  be  sustained  by  evidence  that 
the  defendant  maintained  a  nuisance  which  was 
troublesome  and  inconvenient  to  the  whole  vicinage, 
and  that  the  plaintiff  suffered  therefrom  peculiar  in- 
Jury»    Id. 

ORDINANCE.  An  ordinance  declaring  it  law- 
ful for  a  street  committee  to  enter  upon  lots  adjoining 
highwayd  and  to  establish  such  drains  or  ditehes  as 
may  be  needful  for  carrying  off  the  water  fh)m  or  drain-' 
ing  the  highways,  and  making  no  provision  for  oomp 
pensation  to  the  persons  whose  lands  are  entered  upon, 
and  not  founded  upon  any  Act  making  such  provision, 
is  void.     Borough  of  Strasburg  o.  Bachman,  462. 

ORPHANS'  COURT.  The  statutory  jurisdic- 
tion and  authority  of  the  Orphans'  Court  cannot  be  en- 
laived  even  by  consent.    (C.  P.)    Miller  v.  Spear,  654. 

The  Orphans*  Court  has  no  power  under  the  Act  of 
March  29, 1832,  to  order  a  private  sale  for  the  payment 
of  debts.    Id. 

When  a  sale  is  void,  under  the  authority  of  the  Act 
by  which  it  professes  to  have  been  made,  it  cannot  be 
sustained  by  the  authprity  of  the  Price  Act,  where 
there  has  been  no  intention  to  proceed  under  that  Act. 
Id. 

The  Orphans'  Court  has  jurisdiction  where  It  is 
sought  to  compel  the  executor,  in  whose  hands  are 
funds  of  the  decedent's  estate,  to  continue  the  pay- 
ment of  an  annuity  assumed  by  the  decedent  in  his 
lifetime,  although  the  instalments  claimed  have  fallen 
due  since  the  detedent's  death.    Coxe's  Appeal,  362. 

Jurisdiction  in  partition.  See  Partition.  Taylor's 
Appeal,  169 ;  Rawle's  Appeal,  85. 

The  jurisdiction  of  the  Orphans'  Court  to  compel  the 
payment  of  a  legacy  charged  on  land,  given  by  Act  of 
Feb.  24, 1834,  is  exclusive.    Bretzman's  Appeal,  318. 

PARENT  AND  CHILD.  Filial  services  ren- 
dered by  a  child  to  a  parent,  in  the  absence  of  an  ex- 
press contract,  ase  presumably  without  expectation  of 
mercenary  reward;  and  rambling  expressions  of  the 
parent,  expressing  gratitude  for  such  services  or  the 
hope  that  the  child  will  be  compensated  for  them  af- 
ter the  parent's  death,  are  not  evidence  of  a  contract. 
Ulrich  et  at.  v.  Arnold,  394. 

The  same  rule  applies  where  the  claimant  is  the  hus- 
band of  the  child,  and  claim  is  made  on  the  ground 
that  he  is  entitled  to  recover  for  his  wife's  serviees. 
Id. 

The  claim  of  a  parent  for  wages  earned  by  his  minor 
child  does  not  entitle  the  parent  to  a  lien  under  the 
Act  of  April  9, 1872.     Ely  v.  Stanton,  502. 

See  HusBAVD  ind  Wifs.  Eustice  v,  Plymouth  Coal 
Co.,  430. 

PARTITION.  Where  a  gift  is  made  of  income 
of  realty  to  three  and  the  survivor  of  them  for  life,  the 
fee  being  devised  over  on  the  death  of  said  survivor, 


PARTITION—  Continued. 

and  the  executor  is  given  power  to  improve  the  realty, 
there  can  be  ne  partition  until  the  termination  of  th« 
Hfe  interest,  for  such  partition  could  not  be  perma- 
nent, and  would  defeat  the  power.  (O.  C.)  loyoe's 
Estate,  610. 

The  alienee  of  the  interests  of  minors  is  entitled  to 
have  partition  in  the  Orphans'  Court.  Rawle's  Appeal, 
85. 

The  Act  of  April  27, 1864,  allows  the  eounsel  fees  of 
the  petitioner  only  to  be  taxed  with  the  costs,  and  the 
Court  has  no  authority  to  tax  any  other  oounsel  fees. 
Biles's  Appeal,  493. 

A  recognisance  in  the  Orphans'  Court  to  seonre  the 
valuaMoB-money  in  partition  remains  a  lien  without 
revival,  subject  to  the  presumption  of  payment  aftor 
twenty  years.    Leibert's  Appeal,  287. 

Under  the  Act  of  March  29, 1832,  §  42,  an  order  of 
sale  in  partition  in  the  Orphans'  Court,  oao  be  exe- 
outed  only  by  the  personal  representative  (if  there 
be  one)  unless  he  refuse  or  negl^ot  to  aot.  Taylor's 
Appeal,  169. 

The  power  of  the  Orphans'  Court  to  appoint  a  trusteo 
in  partition  under  the  Act  of  February  24, 1834,  §  44, 
arises  only  where  there  is  no  personal  representative, 
or  he  refuses  or  neglects  to  act.    Id. 

By  whom  a  power  of  sale  is  to  be  executed  in  a  par- 
tition in  the  Orphans'  Court.  See  Powbb.  Rawle's 
Appeal,  85. 

PARTNERSHIP.  Tripartite  artieles  of  partner- 
ship contained  the  following :  "As  a  guarantee  by  tho 
party  of  the  first  part  to  the  party  of  the  seoond  part 
on  account  of  his  not  being  familiar  with  the  business, 
and  as  an  inducement  by  the  party  of  the  first  part,  he 
guarantees  that  the  profits  of  the  business  shall  bo 
made  to  the  party  of  the  second  part  equal  to  20  per 
cent.;"  held^  not  a  portion  of  the  partnership  agree- 
ment, but  a  mere  personal  guarantee,  and  hence  not 
binding  upon  a  third  person  who  subsequently  mado 
an  agreement  to  pay  to  the  party  of  the  seoond  part 
any  amount  of  money  necessary  opon  final  settlement 
of  the  firm's  affairs  to  make  the  party  of  the  second 
part  whole  upon  his  capital  and  profits  **  according  to 
the  terms  of  the  articles  of  co-partnership."  MoIntiro*s 
Appeal,  564. 

In  the  absence  of  an  agreement,  a  liquidating  part- 
ner is  not  entitled  to  compensation  for  settling  tho 
affiairs  of  the  firm.     Shriver's  Appeal,  564. 

On  dissolution  of  a  partnership,  in  order  to  relieve 
retiring  partner  from  responsibility,  perspnal  notice  of 
dissolution  must  be  given  to  persons  who  have  had 
previous  dealings  with  the  firm,  and  notice  by  publioa* 
tion  to  the  rest  of  the  world.    Forepaugh  v.  Baker,  299. 

PARTNERSHIP  ASSOCIATIONS,  LIM- 
ITED. In  a  partnership  association,  limited,  under 
the  Aot  of  June  2, 1874,  the  powers  of  the  association 
must  be  exercised  by  the  board  of  managers.  Pitts- 
burgh Melting  Co.  v,  Rees,  182. 

Strangers  dealing  with  a  limited  association  cannot 
have  the  benefit  ol'  the  inferences  which  flow  from  a 
relation  of  general  partnership,  and  must  take  notioo 
of  the  legal  restrictions  upon  the  powers  of  the  mem- 
bers.   Id. 

The  restriction  of  liability  to  $500,  except  where  it 
is  reduced  to  writing  and  signed  by  at  least  two  man- 
agers, by  the  Act  of  June  2, 1874,  §  &,  applies  in  cases 
of  sale  as  well  as  in  those  of  purchase.    Id. 

Under  the  Act  of  June  2, 1874,  while  it  is  not  neces- 
sary that  all  the  capital  subscribed  shall  be  paid  Im 
before  the  assooiation  can  begin  business,  some  part ' 
of  it  must  be.     Hill,  Keiser  &  Co.  o.  Stetler,  255. 

Where  an  association  is  formed  and  records  artielos 
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PARTNERSHIP     ASSOCIATIONS,     LIMI- 

TED^ —  Continued. 
which  set  out  a  oertain  capital,  **  payable  on  the  exe- 
cntion  hereof,"  and  no  capital  ia  paid  in,  and  no  stock 
snbscriptlon  book  is  kept,  the  members  of  Hib  associ- 
ation are  liable  as  general  partners.    Id. 

One,  not  a  subscriber,  who  porohases  stock  in  a  lim- 
ited association,  which  has  not  complied  with  the  law, 
and  pays  the  treasurer  thereof  for  saoh  stock  at  its 
par  Falue,  has  notice  in  law  of  the  invalid  organisation 
of  the  association,  and  becomes  liable  as  a  general 
partner  for  debts  contracted  after  his  aoqairement  of 
stock.    Id. 

PARTT  WALL.  Where  a  person  about  to  use 
a  party  wall  is  directed  by  the  erector  of  the  wall  to 
make  such  repairs  as  are  necessary  before  it  can  be 
used,  he  may  set  off  one-half  the  amount  expended  by 
him  for  such  repairs  against  the  claim  of  the  erector 
for  the  party  wall.    (C.P.)    Eppelsheimer  o.  Steel,  380. 

PASSENOBR  RAIL  WATS.  Article  XVI.  ( 
9,  of  the  Constitution,  providing  that  no  street  passen- 
ger railway  shall  be  constructed  within  the  bounds 
of  any  city,  borough,  or  township  without  the  consent 
of  the  local  authorities,  and  the  Act  of  May  23, 1878,  { 
16,  to  the  same  effect,  did  not  repeal  existing  ofaarters, 
as  to  require  companies  having  the  right  to  use  streets 
without  the  consent  of  the  local  authorities  to  obtain 
the  same.  WllUamsport  Pass.  Railway  Co.*s  Appeal, 
309. 

PATBffENT.  In  the  absence  of  any  agreement 
the  presumption  is  that  the  giving  by  a  debtor  to 
his  creditor  of  the  check  of  a  third  person  is  only  a 
oonditional  payment  of  the  debt,  but  such  presump- 
tion may  be  rebuttcMl.    Briggs  v.  Holmes,  10. 

Evidence  of  a  course  of  dealing  and  an  understand- 
ing between  debtor  and  creditor  that  certain  checks 
should  be  received  as  cash,  tends  to  rebut  such  pre- 
sumption, and  should  be  submitted  to  the  Jury.     Id. 

Acceptance  of  chctok  of  third  person  implies  an  un- 
dertaking to  use  due  diligence  in  presenting  it  for 
payment,  etc.,  and  If  the  person  from  whom  such  check 
is  received  sustain  loss  through  a  lack  of  such  dili- 
gence, the  eheck  will  operate  as  payment.  Kilpatrick 
V.  Borne  B.  k  L.  Ass'n,  117. 

Mere  fear  of  loss  of  credit  does  not  render  a  pay- 
ment otherwise  voluntary,  involuntary.  Harvey  v. 
Oirard  Nat.  Bank,  523. 

Money  voluntarily  paid  in  ignornnce  of  law  and 
without  any  fraud  having  been  practiced,  cannot  be 
recovered  back.    Gould  v,  MoFall,  165. 

The  rule  permitting  the  application  of  payments  in 
the  first  place  by  the  debtor,  and  in  the  second  by 
the  creditor,  applies  only  to  voluntary  payments. 
(C.  P.)    Crawford  r.  Bent,  186. 

Dividends  received  from  an  assignee  for  the  benefit 
of  creditors  are  to  be  applied  pro  rata^  to  all  the  debts 
owing  to  the  recipient.    Id. 

This  rule  is  not  altered  by  the  fact  that  such  appli- 
cation will  have  the  effect  of  raising  the  bar  of  the 
Statute  of  Limitations  as  to  a  portion  of  the  creditor's 
olaim  in  an  action  brought  subsequently  to  recover 
the  debts  on  which  the  payments  were  made  by  the 
assignee.    Id. 

PERPETUITIES,  RULE  AGAINST.  See 
PowBBS.    Pepper's  Estate,  271,  388. 

PERSONALT7.  When  life  tenant  is  entitled 
to  possession  of  personalty.  See  Life  Tbhaht.  (O.  C.) 
Oakford's  Estate,  575. 

PH7SICIAN.  Physician  engaged  by  wife  can- 
not recover  from  husband  for  services  rendered  subse- 
quent to  a  notification  from  the  husband  that  he  will 
not  be  responsible  therefor,  if  huabaud  has  been  willing 
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to  procure  proper  medical  attention  for  his  wife  from 

other  sources.     (C.  P.)    Remick  v.  Crabtree,  31. 

Recovery  by  physician  for  services  rendered  to  luna- 
tic not  to  be  had  in  the  proceedings  in  lunacy.  See 
LuNAOT.    Appeal  of  Rogers,  138. 

PLEADING.  Where  a  statement  or  narr.  shows 
that  the  plaintiff  was  a  servant  of  the  defendant  and 
was  injured  by  another  employ6  of  the  defendant,  a 
general  denial  that  the  plaintiff  and  theemployd  were 
fellow  servants  will  not  render  the  statement  a  good 
one.     (0.  P.)    Middleton  v.  Phila.  Traction  Co.,  528. 

In  an  action  for  negligence  the  narr.  must  set  out 
specifically  the  duty  which  has  been  violated.     Id. 

Where  profert  of  an  instrument  is  made  but  oyer  is 
not  craved,  the  terms  of  the  writing  as  set  forth  in  the 
narr.  and  declared  upon  will  alone  be  considered  by 
the  Court.  Harley  o.  The  Lebamm  Mutual  Insurance 
Co.,  403. 

Pleadings  filed  before  the  enactment  of  the  Act  of 
1887  are  not  affected  by  that  Act.  (C.  P.)  Grossman 
V.  Huber,  96. 

The  Act  of  1887  does  not  abolish  the  distinction 
between  pleas  in  bar  and  pleas  in  a^batement.  (C.  P.) 
SUtteny  v.  Penna.  R.  R.  Co.,  556. 

Case  is  the  proper  form  where  action  is  brought  to 
recover  damages  for  the  subsidence  of  the  surface  of 
land  through  the  neglect  of  a  subjacent  owner  to  prop- 
erly support  the  same.    Williams  v.  Hay,  469. 

Who  may  make  affidavit  to  statement  in  assumpsit 
on  promissory  note  under  Act  of  May  25, 1887.  (C. 
P.)    Schick  V.  Qoenner,  63. 

A  statement  in  trespass  that  *'  plaintiff  claims  dam- 
ages for  pain  and  suffering,  loss  of  time,  medical  attend- 
ance and  medicines,  and  for  injuries  to  his  shoulder 
and  head,  in  the  sum  of  $5000,'*  sufficient  with  rela- 
tion to  damages.     (C.  P.)    Schnable  v.  Schmidt,  153. 

A  statement  in  assumpsit,  under  the  Act  of  1887» 
which  leaves  it  in  doubt  whether  the  plaintiff  claims 
upon  a  quantum  meruit  or  upon  an  express  contract,  is 
insufficient.     (C  P.)    Boriot  v.  Hagemann,  556. 

Facts  may  be  set  forth  in  a  statement  on  informa- 
tion and  belief.     (C.  P. )    Grimley  v,  Reoeveure,  573. 

A  petition  to  the  Orphans*  Court  under  the  Price 
Act  which  does  not  set  out  the  will  of  the  decedent 
from  whom  the  land  which  it  Is  sought  to  sell  is  de- 
rived, and  to  which  is  not  attached  the  copy  of  the 
will,  is  informal  and  improper.    Heffher's  Appeal,  249. 

A  petition  under  the  Price  Act  to  give  jurisdiction 
to  the  Orphans*  Court  must  allege  that  the  petitioner 
is  interested  in  the  land  to  be  sold;  a  mere  averment 
that  he  is  interested  in  the  decedent's  estate  is  not  suf- 
ficient.   Id. 

PLEDG-EB.  When  an  agent  entrusted  with  se- 
ourities  has  pledged  the  same  as  his  own  to  one  who 
has  no  notice  of  any  defect  In  the  pledgor's  title,  the 
real  owner  is  not  entitled  to  recover  his  bonds  until 
the  debt  for  which  they  have  been  pledged  is  dis-- 
oharged.    Klein's  Appeal,  479. 

Pledge  of  stock  for  antecedent  debt  of  a  fraudulent 
pledgor  does  not  render  pledgee  innocent  holder  for 
value.    See  Stock.    Linnard's  Appeal,  40. 

POOR  LAWS.  An  order  of  removal  of  a  person 
not  in  receipt  ofpublic  aid,  but  alleged  to  be  likely  to 
become  chargeable,  without  notice  to  the  person  to  be 
affeoted  by  it  and  a  regular  adjudication  upon  the 
complaint,  is  void,  and  an  actual  removal  of  such  per- 
son from  his  house  is  a  violation  of  the  Bill  of  Rights. 
Overseers  of  Gilpin  Township  v.  Overseers  of  Parks 
Township,  269. 

A  pauper  is  not  entitled  to  notioe  of  an  application 
for  an  order  of  removal.    Id. 
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POWBRS.  A  direction  bj  the  donee  of  a  power 
tliat  his  executor  shall  divide  the  sabjeot  into  parts, 
followed  bj  a  deTise  of  each  one  of  the  parts,  gives 
the  executors  no  title  or  even  a  power  to  convey. 
Rawle's  Appeal,  85. 

Where  the  donee  of  a  power  of  appointment  directs 
his  executors  to  divide  the  subject  into  parts,  the 
proper  person  to  make  a  sale  in  partition  in  the  Or- 
phans* Court,  is  the  administrator  d.  b.  n.  o.  t.  a.  of 
the  donor  of  the  power,  and  not  the  executor  of  the 
testator.    Id. 

A  will  devised  an  estate  in  trust  for  C.  for  life  and 
after  his  death  to  the  use  of  the  children  and  issue 
"of  G,''  in  such  shares  and  for  such  estate  as  the 
said  G.  should  bj  last  will  appoint;  in  default  of  such 
appointment  to  the  use  of  the  children  of  G.  living  at  his 
decease.  G.  appointed  the  estate  to  his  only  child,  A. 
**  until  the  expiration  of  twenty-one  years  after  the 
death  of  the  survivor  of  certain  persons  named"  upon 
the  express  condition  that  he  should  not  convey, 
assign,  or  transfer  the  same,  or  the  rents,  issues,  and 
profits  thereof,"  or  do  or  suifer  any  act  or  matter 
whereby  the  estate  might  be  subjected  to  any  legal 
process  in  the  nature  of  an  execution,  and  on  breach 
of  those  conditions,  or  if  A.  should  die  within  the 
period  named,  G.  appointed  the  estate  over  to  A.'s 
children ;  Juld,  (1)  the  limitations  and  restrictions  were 
in  excess  of  the  power  and  void,  and  the  appointee 
took  an  unrestricted  fee ;  (2)  that  the  exercise  did  not 
violate  the  rule  against  perpetuities.  (O.  C.)  Pepper's 
Estate,  271 ;  affirmed,  Pepper's  Appeal,  388. 

A  power  to  executors  to  devote  the  residuum  ''  to 
such  institutions  or  uses  as  they  in  their  best  judg- 
ment may  consider  the  most  compatible  with  the 
views  and  instructions  which  I  have  given  them,  it 
being  my  intention  that  none  of  my  property  shall 
pass  or  be  disposed  of  under  the  intestate  laws,"  is  not 
well  executed  by  an  instrument  by  which  the  execu- 
tors, after  giving  a  comparatively  small  portion  to 
other  purposes,  alleged  by  the  paper  to  be  according 
to  the  views  of  the  testator,  divide  the  bulk  of  the  es- 
tate between  themselves.  (O.  G.)  Stout's  Bstate, 
187. 

An  executor  was  given  power  "to  give  a  deed 
for  my  real  estate  the  same  as  I  myself  could  have 
done  if  living ;"  held  the  power,  was  a  general  one,  and 
could  be  executed  by  an  administrator  c.  t.  a., 
although  the  will  contained  other  clauses  which  gave 
the  entire  estate  to  the  widow  for  life  with  a  proviso 
that  in  case  of  remarriage  she  should  have  only 
what  '*the  laws  allow  her"  and  which  provided  that 
the  executor  should  sell  on  the  request  of  the  widow. 
Livingood  v,  Heifiier,  148. 

The  fact  that  the  administrator  c.  t.  a.  sold  on  the 
request  of  the  widow  made  after  her  remarriage  did  not 
invalidate  the  sale,  as  the  request  was  immaterial. 
Id. 

PRACTICB.  The  affidavit  to  a  statement  under 
the  Act  of  May  25, 1887,  may  be  made  by  either  the 
legal  or  the  use  plaintiff,  or  his  attorney.  (G.  P.j 
Schick,  to  use,  v.  Goenner,  63. 

The  Act  of  1887  does  not  affect  pleadings  filed 
before  its  enactment.    (G.  P.)    Grossman  v.  Huber,  96. 

If  copy  be  served  fifteen  days  before  the  return- day 
the  plaintiff  is  entitled  to  judgment  for  want  of  sufficient 
affidavit,  although  the  writ  has  been  served  within 
fifteen  days  of  the  return-day.  (G.  P.)  Roseman  v. 
Hay  dock,  121. 

A  statement  may  be  filed  within  fifteen  days  before 
the  return-day.  (C.  P.)  Com'th  v.  Moore,  572. 
(Judgment,  however,  withheld  ex  majora  caute  la 
until  fifteen  days  after  the  return-day.) 
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Where  a  copy  of  a  contract  is  filed,  it  need  not  be 
repeated  or  its 'substance  set  out  in  the  statement. 
(G.  P.)    Drake  v.  P.  &  R.  R.  R.  Go.,  122. 

Statemeibt  in  tort  must  be  sworn  to.  (G.  P.)  Kraus- 
kopf  0.  Stem,  185. 

Statement  must  lay  venue.  (G.  P.)  Sundstrom  v. 
Schofield,  541. 

After  a  sufficient  affidavit  of  defence  has  been  filed 
the  plaintiff  cannot  by  amending  his  statement  so  as 
to  meet  the  averment  of  the  defence  require  an  addi- 
tional affidavits  (G.  P.)  Fahlnecker  v.  Harrington, 
541. 

Rule  for  judgment  for  want  of  affidavit  is  too  late 
three  years  after  a  declaration  has  been  filed.  (G.  P.) 
Boyle  V,  McGafferty,  95.  ' 

A  bill  of  particulars  may  be*  ordered  in  tort.  (G. 
P.)    Krauskopf  v.  Stem,  185. 

Bill  of  particulars  of  items  of  damage  refused  in  ac- 
tion of  tort.     (G.  P.)    Flisher  v.  Allen,  609. 

A  pluries  sci.  fa.  on  a  municipal  claim  issued  more 
than  five  years  from  the  date  of  the  original  sci.  fa., 
but  within  five  years  of  an  alias,  will  be  stricken  off. 
(G.  P.)    City  V,  Garr,  444. 

To  charge  the  real  estate  of  a  decedent  in  the  bands 
of  his  widow  and  heirs,  proceedings  must  be  instituted 
against  them  within  ten  years  from  his  death.  Allen 
V.  Krips,  46. 

This  rule  does  not  apply  to  an  action  of  covenant 
sur  ground-rent.    Rnshton  v,  Lippinoott,  47, 97. 

Where  a  petition  of  a  subsequent  lien  creditor  to 
have  money,  made  at  a  sheriff's  sale,  paid  into  Court 
and  to  have  issues  framed,  alleges  that  the  judgments 
prior  to  his  own  are  without  bona  fide  consideration, 
and  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding other  creditors,  the  Court  has,  under  the  Acts 
of  June  16, 1886,  and  April  20,  1846,  no  discretion  but 
to  award  the  proper  issues.  Schwarts  and  Graff's 
Appeal,  246. 

A  writ  of  inquiry  of  damages  falls  on  the  reversal  of 
the  judgment  upon  which  it  is  based.  Com'th  o.  Buff., 
N.  T.  &  Phila.  R.  R.  Co.,  516. 

A  garnishee  who  has  answered  is  entitled  to  a  $10 
counsel  fee  under  the  Act  of  June  11, 1885,  although 
the  attachment  is  discontinued.  (C.  P.)  Schwarts 
V.  Hall,  406. 

A  report  of  a  referee  under  the  Act  of  May  14, 1874, 
which  fails  to  state  distinctly  and  separately  the  facts 
found  by  him  and  the  conclusions  of  law,  is  fatally 
defective,  and  will  not  sustain  a  judgment.  Miller  o. 
Dunlap,  285. 

A  husband  taken  on  a  capias  for  his  wife's  tort  is  en- 
titled to  discharge  on  common  ball.  (G.  P.)  Reader 
V.  Rosendale,  153. 

A  ca.  sa.,  to  which  has  been  returned  e.  c,  and  that 
the  defendant  was  discharged  on  entering  bail,  under 
the  insolvent  laws,  does  not  revive  on  the  refusal  of 
the  Insolvent  Court  to  grant  the  debtor  his  discharge 
under  the  Act.    Keim  v.  Saunders,  372. 

The  Act  of  June  11,  1879,  permitting,  In  an  action 
by  husband  and  wife,  to  the  use  of  the  wife,  for  in- 
juries done  to  her,  evidence  to  be  given  of  damage 
suffered  by  the  husband,  on  the  filing  of  a  disclaimer 
by  the  husband  of  the  right  to  recover  such  damages 
in  another  action,  the  Act  must  be  strictly  followed, 
and  the  disclaimer  filed  at  the  time  of  bringing  the  ao- 
Uon.  It  is  too  late  to  file  it  at  the  trial.  Du  Bois 
Borough  V,  Baker,  384. 

A  certiorati  will  not  lie  to  the  action  of  the  Quarter 
Sessions  in  appointing  a  Master  and  jury  of  view  un- 
der the  Act  of  June  2, 1887.  Such  writ  lies  only  after 
the  proceedings  under  the  Act  have  been  concluded 
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by  a  final  oonfinnation  or  disapproTal.  In  re  Keii8iiigtoii 

and  Oxford  TarDpike  Road,  346. 

FnnotionB  of  Jadge  and  Jary.  Where  there 
Is  a  oonfiict  of  teetimony  as  to  a  faot  it  is  error  for  the 
judge  in  Bobmitting  it  to  the  jury  to  treat  it  as  though 
not  in  donbt.    Oalland  v,  Schroeder,  103. 

Where  a  Judge  oarefnllj  distingnlshes  the  sense  in 
which  he  uses  a  word  in  his  charge,  the  jorj  cannot 
be  said  to  be  misled,  although  the  word  has  sometimes 
another  meaning  which  might  cause  confusion  but  for 
the  distinction  made  bj  the  Judge.  Whitehall  Manu- 
facturing Co.  -v.  Wise  et  aL,  266. 

Where  the  evidence  is  neither  complex  nor  volumi- 
nous, the  Judge  is  not  required  to  comment  thereon  ; 
it  is  sufficient  if  he  clearly  call  the  jury's  attention  to 
the  law  governing  the  case.     Schmidt  v.  McQill,  485. 

The  contents  of  a  lost  receipt  and  the  intention  of 
parties  in  giving  and  taking  the  same,  are  questions  for 
the  jurj.     Rothermel  v.  Dumn,  324. 

Wbere  a  jurj  has  found  a  verdict,  judgment  thereon 
should  not  be  arrested  unless  the  declaration  is  radi- 
cally defective  in  substance.  Hariey  v,  Lebanon  Mu- 
tual Ins.  Co.,  403. 

A  Judge  may,  if  ^e  see  fit,  express  an  opinion  upon 
the  truth  of  certain  testimony  where  the  evidence  in 
the  cause  justifies  it.  McClintock  v.  Pa.  R.  R.  Co., 
133. 

Where  liability  of  a  defendant  is  admitted,  it  is  not 
error  for  a  Judge  to  instruct  the  jury  that  the  only 
question  for  it  is  the  amount  of  damages.  McFadden 
V,  Raush,  290. 

It  is  error  to  submit  to  a  Jury  a  case  on  a  question 
of  fact  as  to  which  there  is  insufficient  evidence. 
Case  in  point,  Chartiers  Valley  Gas  Co.  v.  Lynch,  44. 

It  is  error  not  to  submit  a  case  to  a  Jury  where  a 
presumption  has  arisen  in  favor  of  the  plaintifT,  al- 
though the  Judge  may  regard  the  presumption  as  re- 
hutted  by  the  defendant's  evidence.  Spear  o.  P.  W.  & 
B.  R.  R.  Co.,  87. 

Incidents  of  Trial.  Special  verdict  is  allowable 
in  criminal  cases.    Com'th  v.  Bichelberger,  195. 

Grounds  of  challenge  to  the  array  in  Oyer  and  Ter- 
miner.    Showers  v,  Com'th,  604. 

Judgment  reversed  for  error  appearing  in  the  sten- 
ographers report  of  a  cliarge,  to  which  the  Judge  had 
appended  a  note  that  it  was  inadequate,  and  in  some 
tespects  incorrect,  the  Supreme  Court  not  being  fur- 
nished with  an  admittedly  accurate  report.  Bughman 
V.  Byers,  494. 

Opening  Judgment.  Where  the  record  shows 
that  a  judgment  has  been  improyidently  entered,  it 
may  be  stricken  off  upon  a  rule  unsupported  by  af- 
fidavit.    Allen  0.  Krips,  46. 

Where  judgment  has  been  entered  by  a  justice  of 
the  peace  in  an  action  on  a  note  which  contains 
waiver  of  appeal,  and  which  the  defendant  asserts,  not 
under  oath,  to  be  a  forgery,  an  appeal  from  the  justice 
will  be  stricken  off  on  motion.   Cawley  v.  Bohan,  435. 

It  is  error  to  open  a  judgment  on  a  judgment  note 
where  the  evidence  is  not  such  as  would  require  a 
•hancellor  to  reform  the  instrument  on  the  ground  of 
fraud,  accident,  or  mistake.    English's  Appeal,  297. 

An  appeal  does  not  lie  under  the  Aot  of  April  4, 
1877,  from  an  order  opening  a  judgment  until  after  the 
case  has  been  heard  and  a  final  judgment  opened ; 
the  action  of  the  Court  In  opening  the  judgment  may 
then  be  reviewed.     Id. 

Ezeontion.  Mandamus  execution  under  the  Act 
of  April  15, 1834,  still  in  force  in  the  city  of  Philadel- 
phia.    (C.  P.)    BeU  V.  City  of  Philadelphia,  155. 

A  fi.  £k  issued  upon  a  judgment  entered  eight  years 
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kfter  verdict  without  a  rule  to  show  cause  why  execu- 
tion should  not  issue,  will  be  set  aside.  (C.  P.)  Por- 
ter &  Coates  V.  Smythe,  379. 

In  Supreme  Court.  Assignments  of  error  not  in 
accordance  with  the  rules  of  Court  are  not  considered. 
Dabney  and  Venier's  Appeal,  449. 

Objections  to  instructions  cannot  be  raised  for  the 
first  time  on  writ  of  error.    McFadden  v.  Raush,  290. 

A  writ  of  restitution  is  not  a  matter  of  mere  right, 
and  will  be  refused  where  the  justice  of  the  case  does 
not  require  it,  or  where  process  has  been  set  aside  for 
a  mere  elip.    Gh>uld  v.  McFall,  165. 

PRINCIPAL  AND  AGENT.  Where  one  in- 
forms another  that  a  certain  person  is  his  agent,  to  act 
for  him  in  his  absence,  he  cannot  limit  the  agent's 
power  by  declarations  made  between  them  in  tbs  ab- 
sence of  the  other  party.  Jackson  v.  Emmens,  199. 
See  AosMT.    Mabtbs  and  Sbbvint. 

PROBflSSORT  NOTE.  It  is  no  defence  to  a 
promissory  note  in  the  usual  form  that  it  was  under- 
stood that  the  amount  represented  by  it  was  to  be  re- 
paid only  in  the  event  that  certain  stock  oould  be 
placed  at  a  cerUin  rate.  (C.  P.)  Byott  v.  Williams, 
226. 

A  promissory  note  may  be  so  reformed  as  to  change 
the  liability  apparently  arising  therefrom  to  that  in- 
tended by  the  parties,  but  only  where  the  proof  of 
mistake  is  clear,  precise,  and  indubitable  to  the  satis- 
faction of  the  judge  trying  the  case.  Ahlbom  v. 
Wolff,  237. 

Case  in  which  testimony  was  held  not  sufficient  to 
warrant  the  submission  of  the  question  of  mistake  to 
the  jury.    Id. 

It  is  no  defence  against  an  indorsee  that  the  note 
was  given  without  consideration,  unless  it  appear  that 
the  indorsee  is  not  a  bona  fide  holder  for  value  with- 
out notice.     Forepaugh  9.  Baker,  299. 

To  constitute  an  indorsee  a  holder  for  value,  it  is 
not  necessary  that  he  shall  have  given  full  value.  Id. 

It  is  no  defence  that  a  note  was  transferred  by  a 
payee  for  the  purpose  of  aroiding  a  defence,  unless  it 
appear  that  the  transferee  bad  notice  of  the  purpose. 
Id. 

A  partnership  note  made  by  one  partner  after  disso- 
lution is  good  in  the  hands  of  an  innocent  holder 
against  all  the  late  partners  where  notice  of  dissolution 
has  not  been  given.    Id. 

That  a  note  has  been  indorsed  with  the  express  re- 
striction that  it  shall  be  used  for  a  specific  purpose, 
and  has  been  fraudulently  and  without  the  knowledge 
of  the  indorser  used  for  another  purpose,  is  available 
as  a  defence  by  an  accommodation  indorser  to  an  ac- 
tion by  one  to  whom  the  note  has  been  pledged  as  col- 
lateral security  for  an  antecedent  debt.  Cosens  v. 
Middleton,  15. 

In  such  case,  when  the  purpose  for  which  the  note 
is  given  has  failed,  and  the  indorser  leaves  the  note  in 
the  hands  of  the  maker  to  be  used  for  general  pur- 
poses, he  cannot  set  up  as  a  defence  that  it  has  been 
fraudulently  negotiated.     Id. 

Where  the  holders  of  a  note  made  for  their  accom- 
modation beoome  insolvent  and  promise  to  return  the 
note,  but  subsequently  and  before  the  maturity  of  the 
note  Indorse  It  as  collateral  security  for  an  antecedent 
debt  to  a  person  ignorant  of  the  promise,  that  person 
can  recover  against  the  maker.  Hart  v.  United  States 
Trust  Co.,  18. 

RAILROAD.  While  the  prohibition  of  the  Act 
of  Feb.  19,  1849,  §  10,  against  passing  through  a 
dweliing-honse  in  the  occupancy  of  the  owner  em« 


Digitized  by  ^^jUUy  It^ 


598 


INDEX. 


RAILROAD —  Continued, 

braoes  some  of  the  eartilage,  it  embraces  onlj  so  maoh 
thereof  as  is  necessan/  to  the  enjoyment  of  the  house. 
Damon's  Appeal,  170. 

Where  a  railroad  eompan  j  builds  and  operates  a  rail- 
road upon  one  side  of  a  street  upon  land  belonging  to 
itself,  it  is  not  liable  in  damages  for  the  depreciation 
of  property  upon  the  opposite  side  of  the  street,  no 
part  of  which  has  been  taken  bj  the  company,  occa- 
sioned by  the  lawful  operation  of  the  road.  Penna  R. 
R.  Co.  o.  Marchant,300 ;  dissenting  opinion  of  STERSBtT, 
J.,  337. 

The  right  to  recover  damages,  which  are  consequen- 
tial upon  the  building  of  a  railroad,  is  complete  as  soon 
as  the  road  is  undertaken  at  the  point  where  the  in- 
jury is  done,  and  payment  is  neither  made  nor  secured ; 
the  landowner  need  not  delay  bringing  his  action 
until  the  completion  of  the  work.  If  he  die  pending 
the  work,  the  action  should  be  brought  by  his  execu- 
tor. O'Brien  v.  Penna.  Schuylkill  Valley  R.  R.  Co., 
141. 

A  railroad  company  is  not  liable  to  a  passenger  for 
an  injury  produced  by  the  negligence  of  a  third  person, 
between  whom  and  the  company  there  is  no  priflty. 
Bunting  v.  Penna.  R.  R.  Co.,  181. 

A  railroad  company  whose  track  is  orossed  by  the 
private  railroad  of  a  furnace  company  is  not  respon- 
sible for  an  accident  occurring  at  the  crossing  through 
the  negligent  management  by  the  latter's  servants  of 
one  of  its  engines.    Id. 

A  newsboy  suffered  to  come  upon  a  passenger  rail- 
way car  to  sell  papers  is  not  within  the  provisions  of 
the  Act  of  1868  that  persons  employed  on  or  about  the 
works  of  a  railroad  company  can  recover  for  injuries 
suflered  only  under  suoh  circumstances  as  would  have 
sustained  a  recovery  by  an  employ^.  Phila.  Traction 
Co.  v.  Orbann,  76^. 

See  Right  op  Wat.  Potts  v.  Penna.  Schuylkill 
Valley  R.  R.  Co.,  174. 

REAL  E8TATB.  Before  an  action  can  be  main- 
tained on  a  decedent's  contract  for  the  sale  of  real  es- 
tate, such  contract  must  be  duly  probated  and  be  put 
in  condition  to  be  recorded.  (C.  P.)  Estate  of  QrAuch, 
508. 

Method  and  effect  of  making  such  proof.    Id. 

Parol  evidence  admissible  to  identify  land  conveyed. 
See  Stitutb  op  Frauds.     Phillips  v.  Swank,  561. 

Action  to  charge  real  estate  of  decedent  in  hands 
of  widow  and  heirs  to  be  brought  withid  ten  years 
from  death.  See  P&acticb.  Allen  v,  Kripe,  46.  See 
Deed. 

RBAL  ESTATE  BROKER.  A  real  esUte 
broker  is  not  entitled  to  commission  unless  his  ser- 
vices have  resulted  in  a  contract  enforceable  between 
Sis  principal  and  another  person.  Peirce  v,  Truitt, 
5t$9. 

REFEREE.  Report  of  referee  which  does  not  find 
the  facts  distinctly  and  separately  is  fatally  defective. 
See  Pbacticb.     Miller  v.  Dunlap,  285. 

REGISTER  OF  WILLS.  Decision  on  probate 
of  will  cannot  be  attacked  collaterally.  See  Ris  An- 
JUDIOATA-     McCay  v.  Clayton,  d8. 

REMAINDER.  With  the  destruction  of  a  par- 
tiomlar  estate  a  contingent  remainder  supported  there- 
by faUs.    McCay  v,  Clayton,  98. 

RES  AD  JUDICATA.  The  unreversed  decision 
of  a  register  of  wills  is  conclusive  under  the  Act  of  April 
22, 1856,  whether  he  admit  the  will  to  probate  or  re- 
fuse to  do  so ;  and  cannot  be'  attacked  in  a  collateral 
proceeding.     McCay  v,  Clayton,  98. 

See  CouHTT  Auditob.    Northampton  County  v.  Her- 
a,  530. 


RESTITUTION,  WRIT  OF.  A  wHt  of  resti- 
tution is  not  a  matter  of  mere  right.  See  Pkactiob. 
Gould  V.  McFall,  165. 

RIQHT  OF  WAT.  In  order  that  properties 
having  no  physical  connection  may  be  regarded  as 
one  for  the  purpose  of  assessment  of  damages  for  » 
right  of  way,  they  must  be  in  use  so  inseparably  con- 
nected that  the  injury  or  destruction  of  one  must 
necessarily  and  permanently  injure  the  other.  Potts 
V.  Penna.  Schuylkill  Valley  R.  R  Co.,  174, 

Where  stone  is  carried  from  a  quarry  to  a  tract  used 
as  a  shipping  place  on  a  railroad,  and  from  thence  to 
a  marble-yard  in  the  city,  where  the  stone  is  sold,  the 
quarrying  and  selling  being  carried  on  by  the  same » 
firm,  and  tbe  quarry,  shipping  place,  and  yard  have' 
no  physical  connection,  they  cannot  be  treated  as  one 
property  for  the  assessment  of  damages.     Id. 

Contract  to  acquire  right  of  way  interpreted.  Ap- 
peal of  Harris,  189. 

See  TuRNPiKB.  Appeal  of  Phils.,  Newtown  &  N.  7. 
R.  R.  (Ik).,  343. 

ROAD  LAVT.  An  assessment  of  damages  under 
the  general  road  law  is  subject  to  review  in  the  same 
manner  and  to  the  same  ezten\  in  boroughs  where  that 
law  prevails  as  in  townships.  In  re  Opening  of  C 
Street,  441. 

The  Court  Of  Quarter  Sessions  has  jurisdiction  to 
lay  out  a  road  which  is  partly  within  and  partly  with- 
out a  borough.     In  re  Road  in  Verona  Borough,  534. 

After  a  report  of  viewers  has  been  confirmed,  purely 
technical  exceptions  thereto  cannot  be  entertained. 
Id. 

RULE  IN  SHELLET'S  CASE.  When  the 
estate  limited  to  the  ancestor  is  equitable  and  the  re- 
mainder to  the  heirs  legal,  the  two  will  not  coalesce. 
Little  V.  Wilcox,  215. 

A.  executed  an  agreement  declaring  that  he  held 
certain  land  in  trust  for  B.  for  his  life,  and  after  his 
decease  for  his  heirs  on  B.  complying  with  certain 
covenants.  The  agreement  also  provided  that  on  A.'s 
death  B.  should  enjoy  the  property  for  his  life  and  at 
his  death  it  should  go  to  his  heirs  *'  in  the  same  man- 
ner as  if  title  had  now  passed  subject  to  a  lien  for  the 
performance  of  the  covenant."  A.  took  an  equitable 
estate  for  life  only  and  not  a  fee  under  the  rule  in 
Shelley's  Case.    Id. 

tJnder  a  bequest  of  personalty  to  one  for  life,  and  after 
her  decease  to  such  persons  as  would  be  entitled  under 
the  intestate  laws,  if  the  first  taker  had  survived  her 
husband  and  mother ;  the  persons  so  taking  take  as 
purchasers.     (0.  C.)    Konntzleman's  Estate,  467. 

SAI«B.    See  Bailmert.    BreU  v.  Diehl,  204. 

When  a  machine  is  sold  and  by  the  terms  of  tiie 
agreement  it  is  tp  suit  the  purchaser,  he  is  the  sole 
judge  of  its  fulfilment  of  his  requirements,  and  maj, 
if  he  act  in  good  faith,  reject  it,  although  his  objeo- 
tions  may  seem  to  others  unreasonable.  Seeley  v. 
Welles,  347.    See  Shkripf*8  Salb.    Tax  Salb. 

SET-OFF.  In  an  action  by  an  assignee  for  the 
benefit  of  creditors  against  a  bank  to  recover  the 
amount  standing  to  the  assignor's  credit  at  the  time 
of  assignment,  the  bank  cannot  set  off  the  amount  of 
notes  of  the  assignor  discounted  by  the  bank  and 
maturing  after  the  assignment  and  before  suit  brought. 
Chipman  v.  Ninth  Nat.  Bank,  8S3:  reversing  same 
case,  184. 

A  claim  acquired  after  the  debtor  has  made  an  as- 
signment for  the  benefit  of  creditors  cannot  be  set  off 
against  his  assignee,  nor  can  a  liability  which  had  not 
matured  at  the  time  of  the  aasignment,  altfaongh  due 
before  action  bronght.    Id. 
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BET-OFF —  Continued, 

Cost  of  repairs  to  a  party  wall  may  be  set  off  against 
cost  of  wall.  See  Pabtt  Wall.  (C.  P.)  Eppeldbeimer 
«.  Steel,  380. 

When  county  funds  have  been  deposited '  by  A.  In 
«  bank,  and  subsequently  B.  deposits  funds  of  the 
same  county  and  opens  a  new  account,  in  an  action 
by  B.  to  recover  his  deposit  the  bank  cannot  set  off 
an  over-draft  by  A.  Citisens'  Nat.  Bank  v,  Alexan- 
der, 473. 

A  matter  which  is  not  within  the  Jurisdiction  of  a 
justice  cannot  be  used  as  a  set-off  in  the  Common 
Pleas  on  an  appeal  from  the  Justice's  judgment.  Deihm 
V.  Snell,  176. 

SHERIFF.  The  sheriff  of  Philadelf^ia  is  not  the 
keeper  of  the  jail  or  of  the  debtor's  department  thereof, 
hence  is  not  liable  for  an  escape  of  a  debtor  therefrom. 
Keim  v,  Saunders,  372. 

When  the  sheriff  returns  to  a  ca.  sa.,  c.  c.  and  that 
the  defendant  was  discharged  on  entering  bail  to  take 
benefit  of  the  insolvent  law,  his  control  over  the  per- 
son of  the  defendant  is  at  an  end.     Id. 

The  sheriff  has  no  right  to  charge  more  than  $2  for 
watchman's  service  for  twenty-four  hours.  (C.  P.) 
Kronse  v.  Hart,  466. 

A  shenff  charged  $4.25  for  preparing  an  advertise- 
ment of  goods  for  sale.  The  Act  of  April  1, 1887,  al- 
lows $2.50.  The  $1.75  was  alleged  to  be  for  printing  ; 
held,  it  was  illegal.     Id. 

When,  owing  to  a  postponement  of  a  sale,  the  prepa- 
ration of  a  secontl  advertisement  becomes  necessary, 
the  sheriff  may  legally  charge  for  preparing  two  ad- 
vertisements.    Id. 

SHERIFF' S  SALE.  Where  a  Court  has  refused 
to  grant  subrogation,  and  so  stay  a  sale,  it  will  not 
afterwards  set  a<>ide  the  sale  on  the  same  grounds 
which  it  had  considered  on  the  motion  for  subrogation, 
although  notice  was  given  at  the  sale  that  an  applica- 
tion would  be  made  to  set  it  aside.  Appeals  of  Forest 
Oil  Co.,  157. 

SLANDER.  An  allegation  that  the  defendant, 
in  presence  of  others,  spoke  as  follows :  **  She  (mean- 
ing plaintiff)  is  a  bad  woman.  She  has  a  man  coming 
to  see  her  every  day  when  her  husband  is  away.  Her 
husband  no  sooner  leaves  than  the  man  pots  in  an  ap- 
pearanoe  ;  then  her  children  are  sent  out  to  play  and 
on  errands  till  he  leaves,  meaning  that  the  plaintiff 
was  guilty  of  adultery,"  is  a  sufficient  statement  in 
slander.     (C.  P.)    Orimleyr.  Receveure,  673. 

SPECIFIC  PERFORMANCE.  A  decree  for 
Bpeoifio  performance  if  a  contract  of  sale  or  exchange 
of  lands  is  never  of  right.     Alexander's  Appeal,  28. 

A.  and  W.  made  a  contract  for  the  exchange  of 
lands,  W.'s  land  to  be  conveyed  subject  to  an  existing 
mortgage  of  $2700.  Bach  party  entered  upon  the  land 
to  be  taken  by  him,  but  W.  failed  to  produce  a  deed 
for  the  land  conveyed  by  him  ;  later  he  tendered  a  con- 
veyance subject  to  a  mortgage  of  $2754  with  accrued 
interest.  A  declined  to  accept.  W.  filed  a  bill  for 
specific  performance,  pending  which  the  W.  property 
was  sold  under  proceedings  on  the  mortgage  without 
notice  to  A ;  A«/cf,  error  to  enter  a  decree  for  specific 
performance  against  A.  on  his  receiving  from  W.  a 
conveyance  of  his  right,  title,  |ind  interest  in  the  mort- 
gaged premises.    Id. 

Specific  performance  of  a  contract  for  the  sale  of 
stock  in  a  private  corporation  may  be  decreed  where 
it  is  plain  that  the  remedy  at  law  for  the  breach  of  the 
contract  affords  an  inadequate  compensation  to  the 
plaintiff,  or  where  the  computation  of  proper  damages 
is  impracticable.  Appeal  of  Goodwin  Gas  Stove  and 
Meter  Co.,  1. 


STATUTE  OF  FRAUDS.  A  verbal  promise  to 
the  owner  of  property,  bound  by  a  lien,  to  purchase 
the  property  at  sheriff's  sale  and  hold  for  the  said 
owner,  with  a  right  of  redemption  in  him,  is  a  con- 
tract resting  in  parol  only,  and  passes  no  title  to  the 
property.     Salsbury  v.  Black,  145. 

The  rule  that  a  conveyance  of  land  must  be  self-sus- 
taining does  not  preclude  parol  evidence  to  identify 
the  land  conveyed.     Phillips  v.  Swank,  561. 

STATUTE  OF  LIMITATIONS.    See  Lmrra- 

TIOMS. 

STOCK.  A  stock  certificate  is  not  by  itself  nego- 
tiable.    Linnard's  Appeal,  40. 

A  stock  certificate  with  power  to  transfer,  in  blank, 
attached  thereto  by  the  owner,  will  estop  him  as  against 
an  innocent  transferee  for  value,  but  not  as  against  a 
transferee  who  has  given  no  value.    Id. 

One  who  takes  a  certificate  of  stock  with  power  at- 
tached in  blank  as  security  for  an  antecedent  debt  due 
by  the  pledgor,  who  has  fraudulently  obtained  the  cer- 
tificate and  power,  is  not  a  holder  for  value  against 
whom  the  real  owner  is  estopped.     Id. 

When  contract  for  sale  of  stock  will  be  specifically 
enforced.  See  Spbcipio  Pbbformamcb.  Appeal  of  Good- 
win Gas  Stove  and  Meter  Co.,  1. 

STREETS.  Under  the  Act  of  June  8, 1881,  and 
previous  legislation,  the  councils  of  the  city  of  Phila- 
delphia had  power  to  pass  the  ordinance  of  March  31, 
1 884,  directing  the  widening  of  Chestnut  Street,  and 
that  after  the  establishment  of  the  new  lines  no  new 
building  should  be  erected  or  old  building  rebuilt 
without  receding  to  the  new  line.  Upon  any  such  re- 
ceding by  a  property-owner  there  is  a  taking  by  the 
city  of  so  much  of  the  property  as  is  abandoned  for 
the  public  use,  and  he  becomes  entitled  to  damages 
therefor.  He  is  not  compelled  to  wait  until  the  widen- 
ing of  the  entire  street  is  directed  by  ordinance.  In  re 
Widening  of  Chestnut  Street,  54. 

The  Act  of  May  14, 1874  (P.  L.  164),  reUtive  to  as- 
sessment of  damages,  does  not  apply  to  streets  already 
opened.     In  re  Opening  of  Brooklyn  Street,  56. 

A  jury  of  view  appointed  to  report  on  the  propriety 
of  opening  a  street  already  located,  has  no  power  to 
assess  damages  for  such  opening.    Id. 

See  HiOHWATS. 

SUBROGATION.  Subrogation  cannot  take  place 
until  the  creditor  is  fully  paid.  Appeals  of  Forest  Oil 
Co.,  157. 

A.  owned  a  tract  subject  to  certain  Judgment  liens 
and  to  a  mortgage  junior  thereto  held  by  B.  He  after- 
wards bought  another  tract;  the  judgments  were  re- 
vived, thus  becoming  liens  on  both  tracts.  He  subse- 
quently mortgaged  the  second-  tract  to  C.  Both  tracts 
were  sold  on  execution  ;  the  proceeds  of  the  first  tract 
not  being  sufficient  to  pay  all  the  liens  upon  It,  B.  was 
held  subrogated  to  the  rights  of  the  judgment  creditors 
as  against  C.     Robeson's  Appeal,  159. 

"V^ere  legacies  are  charged  on  realty  and  one  of 
several  devisees  pays  the  legacies,  he  is  entitled  to  be 
subrpgated  to  the  right  of  the  legatees  as  against  his 
oo-devisees.     Miller's  Appeal,  311. 

One  who  undertakes  at  the  instance  of  the  ereditor 
to  pay  what  the  creditor  shall  fail  to  collect  from  a 
note  and  collateral  given  by  the  indorsers  of  the  note, 
is  not  entitled  on  paying  the  amount  to  be  subrogated 
to  the  rights  of  the  creditor  against  the  indorsers,  or 
to  stay  claim  upon  the  collateral.  Tracy  v.  Pomeroy, 
332 

SURET7  AND  GUARANTEE.  A  bond  issued 
by  the  M.  L.  R.  R.  Co.,  payable  at  the  office  of  the  C.  k 
A.  R.  R.,  and  indorsed  **  Payment  of  the  principal  and 
interest  of  the  within  bond  is  guaranteed  by  the  C.  h 
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BURETT  AND  QVARANTBB—Caniinued. 
A.  R.  R.  Co.,'*  imparls  a  oontract  of  guarantee  and 
not  of  saretjship  on  the  part  of  the  latter  companj. 
C.  &.  A.  R.  R.  Co.  V,  Pennjpacker,  118. 

A  guarantee  bj  one  oompanj  of  the  pnnetaal  pajr- 
ment  of  the  principal  and  interest  of  the  bonds  of 
another  when  and  as  the  same  shall  respeotivelj  fall 
due,  is  a  contract  of  suretyship.  (C.  P.)  Drake  v. 
P.  &  R.  It.  R.  Co.,  122. 

MThere  one  agrees  to  pay  what  another  shall  be  un- 
able to  collect  upon  a  certain  note,  and  the  collateral 
secnritjr  given  therewith,  his  liability  becomes  abso- 
lute when  the  creditor  has  exercised  reasonable  dili- 
gence in  the  attempt  to  collect  the  note  and  collateral. 
Tracy  v,  Pomeroy,  332. 

SURFACE  SUPPORT.  A  mine  owes  the  ser. 
Titude  of  surface  support  to  the  superincumbent  estate. 
Williams  v.  Hay,  469. 

Where  in  a  deed  conveying  the  surface  there  is  a 
reservation  to  the  grantor  of  the  right  to  mine,  pro- 
vided that  in  mining  he  shall  do  as  little  damage  to 
the  surface  as  possible,  the  reservation  and  proviso  do 
not  by  implication  deprive  the  surface  of  the  right  of 
support.    Id. 

TAIL,  ESTATE.  See  Will.  Reincshl  v.  Shirk, 
127. 

TAXES  AND  TAXATION.  The  Act  of  April 
4,  1873,  §  17,  exempting  insurance  companies  from 
taxation  by  cities  is  repealed  by  the  Act  of  May  24, 
1887,  Art.  VII.,  $  2,  cl.  4,  allowing  cities  of  the  fourth, 
fifth, sixth, and  seventh  classes  to  levy  an  annual  license 
tax  on  insurance  companies.  iBtua  Fire  Ins.  Co.  v. 
City  of  Reading,  209. 
^  Power  of  taxation  may  be  legally  delegated  by  the 
Legislature  to  a  municipality.     Id. 

An  4ot  exempting  from  taxation  is  repealed  by  a  sub- 
sequent one  imposing  a  tax  upon  the  same  subject.   Id. 

The  provisions  of  the  Act  of  June  25, 1885,  §  7,  au- 
thorizing a  reduction  from  the  amount  of  borough  and 
township  taxes  paid  within  sli^ty  days  from  the  time 
of  posting  do  not  include  road  taxes.  Kemmerer  & 
Co.  V.  Township  of  Foster,  529. 

The  special  road  taxes  referred  to  in  section  4  of  the 
same  Act  are  those  authorised  by  the  Acts  of  Feb.  26, 
1835,  Maroh  31, 1864,  and  April  20, 1874.     Id. 

The  portion  of  the  Act  of  April  22, 1846,  which  im- 
poses a  tax  of  three  mills  upon  property  held  in  trust, 
is  not  repealed  as  to  property  held  for  non-resideut 
cestui  que  trustent,  by  the  Tax  Act  of  1879,  and  its  sup- 
plements, passed  in  1881  and  1885.  (U.  S.  C.  C.) 
Price  V.  Hunter,  306. 

The  receipts  of  a  foreign  oorporatlon  carrying  on  the 
business  of  internal  transportation  within  the  State, 
are  subject  to  the  same  taxation  as  those  of  a  domestic 
corporation.  (C.  P.)  Commonwealth  v.  Delaware  and 
Hudson  Canal  Co.,  406, 

The  Act  of  June  7, 1879,  taxing  gross  receipts  from 
tolls  and  transportation,  telegraph  business  or  express 
business  is  invalid  so  far  as  applies  to  receipts  from 
commerce  between  points  within  and  points  without 
the  State.    Id. 

But  it  is  valid  as  to  all  receipts  from  commerce 
wholly  within  the  State,  although  received  by  a  foreign 
corporation.    Id. 

Receipts  from  transportation  by  continuous  carriage 
from  a  point  in  a  foreign  State  to  another  point  in  the 
same,  or  in  another  foreigii  State,  passing  through 
Pennsylvania  tfi  transitu^  or  frgm  points  without  to 
points  within  this  State,  or  vice  versa,  are  not  subject 
to  taxation  bv  this  SUte.  (C.  P.)  Commonwealth  v. 
N..T.,  L.  B.  &  Western  R.  R.  Co.,  410. 


TAXES  AND  TAXATION— ConftiiiMM/. 

Receipts  from  transportation  by  continuous  carriage 
between  points  in  the  State  are  subject  to  taxation  by 
it,  although  while  in  transit  the  subjects  of  transpor- 
tation are  carried  out  of  the  State  and  in  again.     Id. 

Receipts  from  carrying  the  United  States  mail  are 
not  subject  to  taxation.  (C.  P.)  Commonwealth  v. 
Del.,  La9k.  and  West.  R.  R.  Co.,  412. 

TAX  SALE.  An  assessment  of  unseated  land 
by  the  proper  number  of  the  tract  in  the  name  of  the 
original  warrantee  is  sufficient,  notwithstanding  an 
error  as  to  the  number  of  acres.     Putnain  v,  Tyler,  33. 

Surveys  were  made  in  1785,  under  which  it  did  not 
appear  the  lauds  were  appropriated.  In  1794  later 
warrants  were  issued  for  the  same  lands  and  surveys 
made  thereunder,  in  pursuance  of  which  possession 
was  taken ;  heid,  a  tax  sale  for  taxes  assessed  on  a 
tract  by  Its  proper  number  in  the  name  of  the  war- 
rantee of  1794,  although  the  assessment  was  erroneoas 
as  to  the  number  of  acres  in  the  tract,  made  such  an 
outstanding  title  as  was  available  by  the  defendants 
in  an  ejectment.     Id. 

A  tax  title,  under  which  it  does  not  appear  anj 
claim  has  been  made,  is  not  to  be  held  abandoned  and 
derelict  in  the  absence  of  proof  of  express  abandon- 
ment.   Id. 

The  Act  of  Maroh  14, 1865,  providing  that  property 
duly  registered  shall  not  be  subject  to  sale  for  taxes 
thereafter  to  become  a  lien  of  record  thereon  without 
recovery  by  suit,  and  service  of  the  writ  upon  the  reg- 
istered owner  does  not  apply  in  favor  of  one  who  has 
acquired  title  and  made  registration  thereof  after  judg- 
ment has  been  obtained  for  unpaid  taxes.  Kunts  v. 
Schumacher,  354. 

TELBGRAPB.  Where  damage  arises  from  the 
erroneous  transmission  of  a  telegram  and  not  from  de- 
lay, it  is  immaterial  that  It  does  not  on  its  face  disclose 
Ito  meaning.     Western  Union  Tel.  Co.  v.  Landis,  38. 

Where  the  recipient  of  a  telegram  containing  the 
usual  requirement  as  to  repeating  message,  asks  the 
operator  to  ask  back  and  see  if  it  is  correct,  and  the 
latter,  without  demanding  extra  pay,  informs  him  that 
he  has  complied  with  the  request  and  that  the  mes- 
sage is  correct,  the  company  is  liable  for  loss  arising 
from  a  mistake  in  the  dispatch.     Id. 

Where  a  dispatch,  through  an  error  in  transmission, 
states  that  goods  have  been  purchased  for  the  recipi- 
ent at  price  lower  than  that  at  which  they  have  beien 
bought,  and  in  consequence  he  resells  them  at  a  price 
lower  than  he  could  and  would  have  obtained  had  the 
message  been  correctly  transmitted,  the  measure  of 
damages  is  the  difference  between  the  reselling  and 
the  obtainable  price.    Id. 

TENANTS  IN  COBCMON.  Subrogation  exisU 
in  favor  of  a  tenant  in  common  who  pays  more  than 
his  share  of  a  common  charge.     Miller*s  Appeal,  311. 

Measure  of  damages  where  one  tenant  in  common 
of  oil  lease  has  been  fraudulently  dispossessed  by  his 
co-tenants  and  sues  to  recover  his  share  of  the  oil  mined 
during  his  dispossession.     Foster  v.  Weaver,  464. 

TENDER.  Tender  to  be  of  any  avail  must  be 
unconditional.     Appeals  of  Forest  Oil  Co.,  157. 

Tender  of  heavy  article.  See  Cortbact.  Wisecarver 
V.  Adamson,  151. 

TRESPASS.  Where  a  contraot  stipulates  that 
one  party  or  his  servanlls  shall  have  the  right  to  enter 
on  the  premises  of  the  other  for  a  certain  purpose, 
and  agents  of  the  latter  party  obtain  entrance  to  the 
premises  by  means  of  a  falsehood,  but  for  the  purpose 
set  forth  in  the  contract,  the  owner  of  the  premises 
cannot  maintain  trespass,  for  he  was  bound  to  permit 
the  entry.    North  t^.  Williams,  369. 
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TUBBTASB—Continued, 

Where  after  entering  a  house  for  a  lawfhl  pQri>ose, 
the  enterer  telle  a  falsehood  in  order  more  easily  to 
aooomplish  his  pnrpoee  the  falsehood  will  not  qualify 
the  entranee  so  as  to  render  it  tortious.     Id. 

TROVBR.  MThere  goods  have  been  taken  from 
the  plaintiff  bj  the  defendant  claiming  them  as  his, 
and  in  disregard  of  the  plaintiff's  claim  of  ownership 
made  at  the  time,  formal  demand  and  refusal  are  not 
necessary  before  action  broaght.  Springer  v.  Groom, 
242. 

To  maintain  an  action  for  secnrities  the  plaintiff  must 
show  a  wrongful  taking,  or  wrongful  appropriation,  or 
a  wrongful  detention.     Borland  v.  Stokes,  428. 

Where  securities  are  given  to  a  person  to  use  in  his 
business,  he  promising  to  replace  them,  trover  will 
not  lie  upon  a  failure  to  replace.     Id. 

TRUSTS  AND  TRUSTEES.  A  trust  will  not 
be  executed  where  it  is  necessary  for  the  accomplish- 
ment of  any  object  of  the  creator  that  the  legal  estate 
should  remain  in  the  trustee.     Little  v.  Wilcox,  215. 

Where  the  owner  \>(  property  declares  himself  a 
trustee  for  another  for  life  on  condition  that  the  other 
support  the  trustee  during  his  life,  such  a  trust  will 
be  kept  alive  for  the  protection  of  the  creator,  and 
will  not  be  executed  during  his  life.     Id. 

A  trust  '*  to  place  and  continue  the  same  at  interest 
and  to  pay  the  interest  thereof"  is  an  active  trust. 
(O.  G.)    Eountzleman's  Estate,  467. 

Increments  to  a  trust  fund  in  form  of  stock  and 
scrip  dividends  based  on  earnings  of  the  company  issu- 
ing the  stock,  go  as  income  to  the  cestui  que  trust  for 
life.     (0.  C.)    Tnrpin*s  Estate,  542. 

Where  a  principal  sum  is  given  in  trust  to  be  in- 
vested and  paid  over  to  the  cestui  que  trust  at  a  certain 
time*  the  cestui  que  trust  is  entitled  to  any  increase 
of  the  sum  which  is  the  result  of  investment  up  to  the 
time  at  which  the  cestui  que  trust  is  entitled  to  receive 
the  prinioipal  sum.     (0.  C.)    De  Silver's  Estate,  544. 

Where  trustees  who  purchase  at  a  judicial  sale  by 
leave  of  Court,  do  not  pay  the  price  in  cash,  but  in 
effect  use  the  trust  money  for  the  purchase,  although 
they  charge  themselves  with  the  full  price  in  their  ac- 
counts, they  will  not  be  permitted  to  retain  property 
made  on  a  resale;  the  property  belongs  to  the  cestui 
que  Irustent.     Baker's  Appeal,  315. 

A  trustee  who  files  no  account  until  compelled  to 
do  so,  and  who  then  claims  credit  for  large  amounts 
which  are  greatly  reduced  by  the  Court,  may  have 
the  costs  of  the  litigation  imposed  upon  him.  Tay- 
lor's Appeal,  356. 

A  trustee  will  be  held  to  a  much  stricter  account- 
ability where  he  invests  trusts  funds  than  where  he 
merely  retains  an  investment  already  made.  Leoh- 
ler's  Appeal,  505. 

'  A  trustee  will  not  be  permitted  in  anyway  to  make  a 
profit  out  of  trust  funds.     Baker's  Appeal,  315. 

A  trustee  can  buy  at  his  own  sale  only  when  he  has 
received  leave  of  Court.     Patterson's  Appeal,  24. 

A  trustee  to  whom  has  been  transferred  certain 
stock  of  a  company  for  the  payment  of  its  creditors, 
who  in  good  faith  transfers  the  stock  to  creditors,  in- 
cluding himself,  at  a  fair  price,  and  in  payment  of  the 
debt  of  the  company,  acts  in  fulfilment  of  his  trust. 
Id. 

A  person  sui  juris  cannot  create  a  trust  for  his  own 
benefit  and  support  so  as  to  place  his  property  beyond 
liability  for  his  future  debts,  there  appearing  to  be  no 
other  object  for  the  creation  of  the  trust.  (C.  P.) 
Lewis  t;.  Miller,  defendant,  and  Fidelity  Co.,  Gam., 
94. 

A  trustee  of  property,  settled  to  the  use  of  one  for 
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life  with  remainder  over,  must  consult  and  protect  the 
interests  of  both  tenant  and  remainderman.  Ricketts's 
Appeal,  229. 

Taxation  of  property  held  for  non-resident  cestui  que 
trustent.  See  Taxation.  Constitutional  Law.  (U.  S. 
C.  G.)     Price  v.  Hunter,  306. 

When  cestui  que  trust  for  life  is  entitled  to  possession 
of  fund.  See  Life  Tsmamt.  (0.  C.)  Oakford's  Estate, 
575. 

TURNPIKE.  A  turnpike  may  be  condemned 
under  the  Act  of  June  2,  1887,  without  regard  to  the 
ownership  of  it,  or  rights  other  than  that  of  maintain- 
ing the  road  as  a  toll  road  which  the  owner  may  have. 
Appeal  of  the  Philadelphia,  Newtown,  and  New  York 
R.  R.  Co.,  343. 

Where  a  turnpike  is  owned  and  operated  by  a  rail- 
road company,  which  has  also  the  right  to  lay  tracks 
thereon,  which  right  it  has  not  exercised,  the  turnpike 
may  be  condemned  to  public  use  without  affecting  the 
unexercised  right.     Id. 

When  certiorari  will  lie  under  Act  of  June  2, 1887. 
In  re  Kensington  and  Oxford  Turnpike  Road,  346. 

UNITED  STATES  MAILS.  Receipts  for  trans- 
portation of  the  mails  are  not  liable  to  taxation.  (C. 
P.)  Commonwealth  v,  Del.,  Lack,  and  West.  R.  R. 
Co..  412. 

USUR7.  A  promise  to  pay  for  the  loan  of  money, 
a  sum  above  the  legal  interest,  dependent  upon  a 
contingency  and  not  on  the  happening  of  a  certain 
event,  is  not  a  usurious  contract.  Truby  v.  Mosgrove, 
62. 

A  contract  whereby  A.  borrows  money  from  B.,  and 
gives  as  security  therefor  certain  oil  certificates,  A. 
to  pay  seven  per  cent,  and  to  retain  the  money  until 
oil  is  worth  $1.15  per  barrel,  is  not  a  usurious  loan,  but 
a  speculation  in  oil.     Id. 

VENDOR  AND  VENDEE.  The  legal  title 
left  in  a  vendor  to  secure  the  payment  of  the  purchase- 
money  by  the  vendee  is  snbject  to  the  lien  of  a  judg- 
ment recovered  against  the  vendor,  so  long  as  the 
contract  of  sale  is  unexecnted,  and  to  the  extent  to 
which  it  is  unexeotited.     Kinports  t;.  Boynton,  437. 

The  assignment  by  a  vendor  of  the  right  to  receive 
unpaid  purchase-money,  together '  with  the  vendor's 
interest  in  the  land  as  securities  for  a  debt  of  the 
vendor  is  a  mortgage,  and  if  unrecorded  is  affected  by 
the  infirmities  of  an  unrecorded  mortgage.     Id. 

In  a  scire  facias  to  revive  a  judgment,  obtained  against 
a  vendor  of  land  after  the  agreement  of  sale  and  before 
the  payment  of  purchase-money,  in  which  such  mort- 
gagee is  joined  as  terre-tenant,  it  may  be  shown  that  the 
debt  upon  which  the  judgment  was  entered  was  prior 
to  the  date  of  the  mortgage,  and  it  is  no  defence  that 
before  the  issue  of  the  soi.  fa.  the  mortgagee  had 
recovered  the  land  by  ejectment  for  non-payment  of 
purchase-money.     Id. 

Statute  of  Limitations  between.  Bennett  v.  Morri- 
son, 457. 

A  recovery  by  default  in  ejectment  to  enforce 
articles,  without  any  habere  facias  will  not  per  se 
destroy  the  privity  between  vendor  and  vendee.     Id. 

An  action  will  not  lie  by  a  vendee  to  recover  money 
paid  as  instalments  of  the  price  of  land,  on  the  allega- 
tion that  the  vendor  has  failed  to  convey  the  same, 
when  the  vendee  has  not  paid  the  full  price,  and  does 
not  tender  it  or  explain  his  non-payment  thereof,  where 
the  contract  of  sale  requires  the  vendor  to  make  title 
after  he  has  received  the  full  amount  of  the  purchase- 
money.    McCollough  V.  Boyd,  497. 
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WAIVER.  The  right  to  appeal  may  be  waived 
in  a  judgment  note.     Cawle7  t^.  Bohan«  435. 

WARRANT  OP  ATTORNBT.  The  words 
"  warrant  of  attorney"  construed.  Swarts's  Appeal, 
150. 

WARRANT7.  The  implied  warranty  that  goods 
shall  be  of  the  kind  ordered  is  not  violated  when  the 
goods  delivered,  though  of  inferior  quality  to  other 
goods  of  the  kind,  are  etill  of  the  kind  ordered,  but  is 
violated  when  the  goods  are  of  an  inferior  kind,  there 
being  a  recognized  method  of  ffrading  the  goods. 
Whitehall  Manufacturing  Co.  v.  Wise,  266. 

WASTB.     See  Estrbpbmbnt. 

WATCHMAN.  See  Shbbipp.  (G.  P.)  Erouse 
V.  Hart,  466. 

WIDOW'S  BZBMPTION.  A  delay  of  three 
years  in  claiming  the  $300  exemption  is  equivalent  to 
a  waiver  of  the  right  thereto.     Kems*s  Appeal,  499. 

Remarriage  before  claim  of  the  exemption  is  fatal 
to  the  claim.     Id. 

WILL.  Will  admitted  to  probate,  where  the  in- 
itial letters  only  of  the  surname  and  given  name  of 
the  testator  were  marked  in  ink,  the  absent  letters 
being  impressed  with  the  pen  upon  the  paper  without 
any  ink,  and  not  distinctly  visible  to  the  naked  eye 
but  distinctly  discernible  by  the  aid  of  a  magnifying 
glass.     (Reg.  of  Wills.)  .  In  re  Jakob's  Will,  610. 

A.  by  his  will  left  a  fund  to  his  executors  to  pay  the 
income  to  B.  and  C.  for  their  respective  lives,  share 
and  share  alike ;  on  the  death  of  either  to  pay  one- 
half  of  said  income  to  the  ohildren  of  the  one  dying, 
and  on  the  death  of  both  to  distribute  the  principal 
among  the  children  of  B.  and  C.  per  stirpes.  B.  died 
without  issue;  held^  that  there  was  an  intestacy  as  to 
one-half  of  the  Income  and  would  be  as  to  one-half  of 
the  principal,  and  that  the  heirs-at-law  of  the  testator 
were  entitled  to  receive  one-half  of  the  income,  but 
that  no  distribution  of  the  principal  could  be  made 
until  C.'s  death.    Aubert's  Appeal,  90. 

A  gift  of  the  one-half  of  the  income  of  a  fund  is  to 
be  distinguished  from  a  gift  of  the  income  of  one-half 
of  the  same  fund.    Id. 

By  a  devise  to  two  in  common  with  the  provision 
that  if  either  die  without  leaving  lawful  issue  the  share 
of  the  one  dying  shall  go  to  the  survivor,  and  in  case 
both  should  die  without  leaving  lawful  issue  then 
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over,  an  estate  in  tail  is  given,  which,  by  the  Act  of 
April  27,  1855,  is  converted  into  a  fee.  Reinoshl  v. 
Shirk,  127. 

Where  a  will  devises  two  parcels  of  land  to  two 
children  of  the  testator,  charges  upon  each  parcel  a 
certain  sum  to  be  paid  in  annual  instalments  to  the 
executor  and  provides  that  possession  is  to  be  given 
to  the  devisees  when  the  younger  of  them  attains  his 
majority,  the  charge  does  not  become  payable  by  either 
until  after  the  younger  becomes  of  age.  Rhoad's  Ap- 
peal, 251. 

A  devise  to  children,  as  a  class,  and  if  at  the  death 
of  the  testator  any  shall  be  dead,  leaving  no  issue,  then 
his  share  to  the  survivors,  but  if  any  shall  be  dead, 
leaving  issue,  **  the  issue  to  take  the  share  their  parent 
would  have  taken*'  will  Include  the  issue  of  a  child 
of  the  testator  who  was  dead  at  the  time  the  will  was 
made.     (0.  C.)    Park's  Est.  227. 

A  restricted  meaning  oannot  be  given  to  words 
where  the  effect  would  lead  to  an  intestacy.  (O.  C.) 
Stiver's  Est.,  336. 

Where  a  will,  after  directing  the  payment  of  certain  ' 
sums  per  month  to  children,  directs  the  executors  on 
the  coming  of  age  of  the  youngest  to  divide  tl^e  income 
^*  which  may  come  into  their  hands"  into  four  portions, 
and  to  pay  one  portion  to  each  of  the  testator's  four 
children,  the  income  to  be  divided  will  embrace  all  in 
excess  of  the  monthly  payments  which  have  accrued 
prior  to  the  time  set  for  a  division.    Id. 

An  unqualified  gift  of  the  income  of  land  is  a  gift 
of  land,  but  where  the  gift  is  qualified  by  a  direction 
or  power  in  some  one  otl^er  than  the  legatee,  the  gift 
must  be  confined  to  the  income ;  a  power  to  improve 
will  work  this  effect.     (O.  C.)    Joyce's  EsUte,  610. 

Where  by  a  will  the  net  income  of  an  estate  is  be- 
queathed to  a  wife  for  life,  subject  to  an  obligation  on 
her  part  to  set  aside  one-third  thereof  to  keep  down  in- 
cumbrances, with  a  remainder  of  two-thirds  of  the  in- 
come for  life  to  the  testator's  daughters  and  the  sur- 
vivor of  them,  the  incumbranoes  being  still  directed  to 
be  paid  out  of  the  one-third  before  mentioned,  and  re- 
mainder of  the  entire  fee  to  the  testator's  grandchild- 
ren, and  the  testator  in  his  lifetime  extinguishes  the 
incumbrances,  there  is  no  intestacy  m  to  any  part  of 
the  inheritance.     Id. 
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